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BY  JOSEPH  CHITTY,  ESQ.  Barrister, 

OF  THE  MIDDLE  TEMPLE. 

A  NEW  EDITION,     ' 
From  the  Fifth  London  Edition. 

-COMPOSED,   ENLARGED,   AND   IMPROVED,  WITH   NOTES   OP  THE 
LEADING  CASES,  AN  INDEX  OF  TH£lR  NAMES, 
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AN  APPENDIX  OF  PRECEDENTS; 

TO  WHICH  IB  ADDED, 

THE  MOST  IMPORTANT  GASES 

Decided  in  the  Courts  of  the  United  States,  and  of  the  several 

States. 


PHILADELPHIA: 

M.  CAREY  &  SONS,  CHESNUT  STREET. 

1821. 


Eastern  District  op  pFSJrsTiTAHiA,  to  wrrr 

BE  IT  REMEMBERED,  that  on  the  first  day  of  Au- 
gust, in  the  forty-sixth  year  of  the  Independence  of 
the  United   States  of  America,   A.  D.  1821,  Isaac 
Riley,  of  the  said  district,  hath  deposited  in  this  office,  the  title 
of  a  book,  *he  •right  whereof  he  chums  tas  proprietor,  in  the 
>  words  following,  to  wife 

"A  Practical  Treatise  on  Bills  of  Exchange,  Checks  on  Bank- 
ers,- Promissory  Notes,  Bankers9  Cash  Notes,  and  Bank  Notes. 
By  Joseph  Chitty,  Esq.  Barrister,  of  the  Middle  Temple.  A  New 
Edition,  from  the  Fifth  London  Edition.  Re-composed,  enlarged 
and  improved,  with  notes  of  the  leading  cases,  an  Index  of  their 
names,  and  an  Appendix  of  Precedents;  to  which  is  added,  the 
most  important  Cases  decided  in  the  Courts  of  the  United  States, 
and  of  the  several  States. 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States, 
intituled '.'  An  act  for  the  encouragement  of  learning,  by  securing 
the  copies  of  maps,  charts,  and  books,  to  the  authors  and  propri- 
etors of  such  copies,  during  the  times  therein  mentioned."  And 
also  to  the  act,  entitled  "  An  act,  supplementary  to  an  act,  enti- 
tled •  An  act  for  the  encouragement  of  learning,  by  securing  the 
copies  of  maps,  charts,  ami  books,  to  the  authors  and  proprietors 
of  snch  copies,  during  the  times  therein  mentioned,*  and  extend- 
ing the  benefits  thereof  to  the  arts  of  designing,  engraving,  and 
etching  historical  and  other  prints." 

T>.  CALDWELL* 
Clerk  of  the  Eattem  Dittrict  of  Penniylvawa* 


Thomas  Town,  Printer. 


TO 

WILLIAM  TTDD,  Esq. 
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TESTIMONY  OF  RESPECT  FOR  HIS  TALENTS, 

AND  AN 

ACKNOWLEDGMENT  OF  THE 
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GREAT  OBLIGATIONS  WHICH  HIS  FRIENDSHIP, 
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THE  AUTHOR. 


ADVERTISEMENT 


TO 


THE  FIFTH  LONDON  EDITION. 


The  increasing  importance  and  practical  utility  of  the  Law  rela- 
tive to  Bills  of  Exchange,  and  the  numerous  recent  decisions  on  the 
subject,  have  induced  the  Author  in  this  edition,  with  very  consid- 
erable labour  and  anxiety,  torecompose  and  enlarge  the  greatest 
part  of  the  work — to  insert  in  the  notes  full  extracts  from  the  lead- 
ing cases,  and  to  prefix  an  Alphabetical  Index  to  the  decisions* — 
The  Chapters  relating  to  Partners — Bankers — Bankers'  Checks — 
Indorsement — Acceptance — Notice  of  Non-acceptance  and  Non- 
payment— and  on  the  Declaration  and  Evidence,  will  be  found  to 
have  been  very  considerably  enlarged,  and  the  General  Index  has 
been  much  improved. — Circumstances  which,  the  author  hopes,  wUl 
be  found  to  have  rendered  the  work  more  worthy  of  the  flattering 
reception  it  has  received. 


TEMPlfc, 

Oct.  1818. 


ADVERTISEMENT 


TO  THIS 


AMERICAN  EDITION. 

In  this  Edition  the  principal  cases,  which  hare  been  decided  in 
die  American  Courts,  have  been  collected  and  placed  in  notes  un- 
der the  paragraphs  to  which  they  seemed  most  distinctly  to  relate. 
They  have  been  collected  with  as  much  care  and  diligence,  as  other 
engagements  would  allow;  and  the  annotator  aspires  to  no  other 
claim,  than  for  accuracy  and  appositeness  of  citation.  He  does  not 
wish  to  be  considered  as  in  any  instance  undertaking  to  pronounce 
what  cases  are,  or  are  not,  to  be  deemed  settled  law.  The  recent 
English  cases  which  have  been  published  since  the  last  English 
Edition  of  Mr.  Chitty's  treatise,  will  be  here  found  incorporated 
into  the  Notes. 


PREFACE 


TO 


PRIOR  EDITIONS. 


Considering  the  great  circulation  of  bills  of  exchange  and  pro- 
missory notes  in  this  kingdom,  and  the  loss  to  which  the  parties  are 
subject,  if  they  neglect  to  observe  the  rules  affecting  these  securities, 
together  with  the  frequency  of  litigation  respecting  them,  there  is  no 
branch  of  the  Law  so  important  to  the  merchant,  as  well  as  to  the 
lawyer,  as  that  relating  to  these  instruments.  An  intimate  acquaint- 
ance with  the  commercial  law  in  this  respect,  is  particularly  essei*- 
tial  to  the  trader,  who,  too  frequently,  for  want  of  being  sufficiently 
apprised  of  the  rules  affecting  bills,  &c.  loses  the  benefit  of  the  se- 
curity in  his  hands.  It  is  also  of  the  greatest  importance  to  every 
professional  man,  because  more  ready  and  immediate  advice  is  re- 
quired from  him  in  regard  to  bills  and  notes,  than  on  almost  any 
other  point;  and  the  pleader  in  particular  is  called  upon,  for  the  ut- 
most expedition  in  advising  and  framing  the  legal  proceedings. — 
These  considerations  have  induced  the  author  to*  offer  the  following 
work  to  the  public. 

In  order  to  facilitate  reference  to  the  particular  parts  of  the  trea- 
tise, it  has  been  considered  expedient,  in  addition  to  the  General 
Index  at  the  end  of  the  work,  here  to  give  an  Analytical  Statement 
of  the  Contents. 

The  general  division  of  the  Work  is  into  two  parts.  In  the  firstr 
is  considered  the  Right,  which  may  be  acquired  by  a  bill  of  ex- 
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change,  check,  or  promissory  note;  and  in  the  second,  the  Remedies 
to  enforce  payment  of  them* 

The  First  Part  is  divided  into  eight  chapters.  In  the  first  chap* 
ter,  the  author  has  considered  it  useful,  as  tending  to  elucidate  the 
peculiar  properties  of  bills  of  exchange,  (viz.  their  assignable  quali- 
ty, and  that  of  their  being  prim&  facie  valid,  without  proof  of  their 
being  founded  on  any  consideration,)  concisely  to  state  the  doctrine 
relating  to  the  assignment  of  choses  in  action,  and  the  necessity  in 
general  for  a  contract,  not  under  seal,  being  founded  on  a  sufficient 
consideration;  knd  he  has  then  proceeded  shortly  to  state  the  histo- 
ry, general  nature,  and  use  of  foreign  and  inland  bills,  and  of  checks 
or  drafts  on  bankers;  the  resemblance  between  bills,  checks,  and 
promissory  notes,  and  how  far  the  law,  relating  to  each,  is  applica- 
ble to  the  other-;  postponing  the  consideration  of  promissory  notes  to 
the  seventh  chapter. 

In  the  second  chapter,  the  parties  to  a  bill,  &c.  are  stated;  and 
first,  is  considered  the  capacity  of  the  parties,  or  who  may  be  con- 
cerned in  making,  or  negociating  a  bill  of  exchange;  and  in  particu- 
lar, how  far  a  corporation,  an  infant,  or  a  married  woman,  may  be 
party  thereto,  and  the  effect  of  their  incompetency,  as  to  the  liabili- 
ty of  other  parties  to  the  bill.  And  secondly,  the  number  and  de- 
scription of  the  parties,  as  drawer,  drawee,  acceptor,  payee,  indor- 
ser,  indorsee,  holder,  and  acceptor,  or  party  paying,  supra  protest; 
and  the  mode  of  becoming  a  party,  as  by  agent,  and  who  may  be 
such,  and  how  far  he  may  bind  his  principal,  or  by  the  act  of  a 
partner.,  and  how  far  partners  may  bind  each  other. 

In  the  third  chapter,  the  form  in  general,  and  the  most  essential 
requisites  of  bills,  fijc.  are  first  stated;  as  that,  they  be  payable  at  all 
events,  not  dependent  on  any  contingency,  nor  payable  out  of  a  par- 
ticular fund;  and  that  they  be  for  the  payment  of  money  only,  and 
not  for  the  payment  of  money  and  the  performance  of  some  other 
act,  nor  in  the  alternative.  These  important  points  are  fully  con- 
sidered, and  the  authorities  are  stated  in  the  notes.  The  rules  re- 
lating  to  the  formation  of  bills  of  exchange,  &c.  and  their  more  par- 
ticular requisites,  are  next  considered  in  their  natural  Order,  with 
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reference  to  the  parts  of  a  foreign  and  inland  bill,  and  check;  the 
Anna  of  which  are  for  that  purpose  introduced.  And  1st,  The  pro- 
per stamp,  and  the  consequences  of  a  mistake  are  considered.  2dly, 
The  superscription  of  the  place  where  the  bill  is  made.  3dly,  The 
date.  4thly,  The  superscription  of  the  sum  to  be  paid.  5thly,  The 
insertion  of  the  time  of  payment.  6thly,  The  request  to  pay.  Tthly, 
and  Sihly,  The  clauses  to  be  inserted  in  foreign  bills,  drawn  in  se- 
veral parts.  9thly,  The  person  to  whom  payable,  and  of  fictitious 
payees.  lOthly,  The  insertion  of  the  words,  "  or  order,  or  bearer." 
Ilthly,  The  sum  to  be  paid.  ISthly,  Of  the  words,  "value  re- 
ceived." 

Under  the  last  head,  it  has  been  considered  expedient  fully  to 
consider  the  points,  Jlrrf,  as  to  the  want  or  insufficiency  of  a  consi- 
deration, and  when  it  may  constitute  a  defence  to  an  action  on  a 
bift,&c.  and  seeondfy,  are  stated  the  leading  decisions,  as  to  the  dif- 
ferent descriptions  of  illegality  of  the  consideration,  or  of  the  con- 
tract, and  how  far  they  may  invalidate  a  bill,  &e.;  and  thirdly,  ia 
shown  what  interest,  &c.  may  be  taken  on  discounting  a  bill. 

Then  are  considered,  iSthly,  The  insertion  of  the  direction  to 
place  it  to  account.  Mthly,  Of  the  words,  "  per  advice,  &c." 
15thly,  The  subscription  of  the  drawer's  name.  16thly,  The  ad- 
dress to  the  drawee.    And  17thly  and  18thly,  The  place  where 

■ 

payment  is  to  be  made. 

The  rules,  which  govern  in  the  construing,  and  giving  efifect  to 
bills,  &c.;  the  delivery  of  the  bill  to  the  payee,  and  effect  thereof, 
and  in  general  of  the  receipt  of  a  bill,  &c.  on  account  of  a  pre-ex- 
isting debt,  and  the  consequences  of  the  alteration  of  a  bill,  &c.  and 
the  liability  of  the  drawer,  are  considered  in  the  latter  part  of  this, 
chapter. 

In  (he  fourth  chapter,  the  indorsement,  transfer,  and  loss  of  bills, 
&c.  are  considered.  And  1st,  What  bills  are  transferable.  2dly, 
Who  may  transfer  a  bill,  and  to  whom  it  may  be  transferred.  Sdly, 
The  time  when  the  transfer  maybe  made,  whether  before  the  bill  ia 
complete,  or  after  it  is  due,  or  after  payment.     4thly,  The  manner 
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in  which  a  transfer  may  be  made,  either  by  an  indorsement  in  blank, 
in  fall,  or  restrictive,  or  by  delivery.  5tb)y,  The  nature  of  the  trans- 
fer, the  right  which  it  vests  in  the  indorsee,  &c.  and  the  liability  of 
the  party  assigning,  whether  by  indorsement  or  delivery.  And  lastly, 
are  stated  the  consequences  of  the  loss  of  a  bill,  &c.  and  what  con- 
duct the  holder  should  thereupon  pursue,  and  whether  he  can  sue  the 
parties  thereto  at  law,  without  producing  the  bill. 

The  fifth  chapter  contains  five  Sections.  In  section  i.  the  pre- 
sentment of  a  bill  for  acceptance;  in  section  n.  the  nature  of  accep- 
tances; in  section  in.  non-acceptance,  and  the  conduct  which  the 
bolder  should  thereupon  pursue;  in  section  iv.  protest  for  better  se- 
curity; and  in  section  v.  acceptances  supra  protest  are  considered. 

Section  i. — When  a  presentment  for  acceptance  is  necessary,  at 
what  time  it  should  be  made,  and  the  mode  of  making  it 

Section  ii. — 1st,  By  whom  an  acceptance  may  be  made.  Sdly, 
At  what  time  it  may  be  made,  and  here  some  recent  very  important 
decisions  are  collected,  showing  that  an  acceptance  cannot  be  made 
before  a  bill  is  drawn.  Sdly,  The  form  and  eflect  of  the  different 
acceptances,  whether  in  writing,  or  verbal,  or  absolute,  conditional, 
partial,  or  varying;  and  what  amounts  to  an  acceptance.  4thly, 
The  liability  of  the  acceptor,  how  far  an  acceptance  is  revocable, 
and  how  the  acceptor's  liability  may  be  released  or  discharged. 
6thly,  The  liability  of  a  party  promising  to  pay  a  bill. 

Section  in. — Non-acceptance,  and  the  conduct  which  the  holder 
must  thereupon  pursue.  1st,  When  notice  of  non-acceptance  is  ne- 
cessary; and  when  the  want  of  it  is  excusable.  Sdly,  Of  the  pro- 
test for  non-acceptance  and  of  notice,  and  how  it  should  be  given. 
Sdly,  The  time  when  the  protest  must  be  made,  and  the  notice  gi- 
ven. 4thly,  By  whom  notice  must  be  given.  5thly,  To  whom  it 
must  be  given.  6tMy,  Of  the  liability  of  the  parties  to  a  bill  on 
the  dishonour  of  it  by  the  drawee.  7thly,  How  the  consequences 
of  neglect  to  give  notice  may  be  waived. 

Section  iv. — Contains  the  points  relative  to  the  protest  for  better 
security. 


«•» 
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k  Section  v. — The  nature  of  an  acceptance  suptfa  protest  is  con- 
■Jcred,  and  first,  by  whom  it  may  be  made;  secondly,  the  mode  of 
■along  it;  thirdly,  the  liability  of  such  acceptor;  and  lastly,  the  na- 
me of  his  right  against  the  parties  for  whose  honour  he  accepted 
(be  bill. 

Hie  sixth  chapter  contains  four  sections.  In  section  first,  pre- 
sentment of  a  bill,  &c.  for  payment;  in  section  second,  payment;  in 
section  third,  the  conduct  to  be  pursued  on  non-payment;  and  in 
section  fourth,  payment  supra  protest  are  considered. 

Sect.  i.  Presentment  for  payment;  first,  when  it  is  necessary, 
ad  when  the  neglect  is  excusable;  secondly,  by  and  to  whom,  and 
where,  the  presentment  should  be  made;  thirdly,  the  time  when  a 
bill,  check,  or  note,  should  be  presented  for  payment,  and  herein  in 
general  of  the  mode  of  computing  the  time  when  a  bill,  &c.  is  due; 
of  new  and  old  style,  of  days  of  grace,  of  usances,  of  lunar  and  ca- 
lendar months,  of  bills  payable  at  sight,  when  due,  when  checks, 
bffls,  &c.  payable  on  demand,  or  generally,  should  be  presented  for 
payment;  and  of  the  time  of  the  day  when  the  presentment  should 
be  made,  and  of  leaving  the  bill  on  presentment  for  payment 

Sect.  ii.  Of  payment;  first,  by  and  to  whom  it  may  be  made, 
and  the  consequences  of  the  payment  to  a  party  having  no  interest 
ia  the  bill,  or  to  or  by  a  bankrupt;  secondly,  within  what  time  pay* 
ment  must  be  made;  thirdly,  how  it  should  be  made,  and  herein  of 
payment  by  remittance  of  a  bill,  or, by  draft,  and  of  giving  up  the 
bill  to  the  acceptor,  of  the  effect  of  giving  time  to  the  acceptor  or 
prior  indorser,  and  of  receiving  part  payment  from  such  parties,  of 
the  consequences  of  proving  under  a  commission,  and  of  compound* 
ing  with  the  acceptor;  fourthly,  of  the  receipt  for  payment;  yf/iWy,  of 
the  effect  of  payment,  &c,  and  how  far  money  paid  by  mistake  may 
be  recovered  back. 

Sect,  hi.  Of  the  conduct  which  the  holder  should  pursue  on 
non-payment,  which  is  in  general  governed  by  the  same  rules,  as  in 
the  case  of  non-acceptance;  and  first,  when  notice  of  non-payment 
is  necessary;  secondly,  the  form,  and  mode  of  giving  notice,  by  pro- 
test in  the  case  of  a  foreign  bill,  and  sometimes  of  an  inland  bill, 
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and  by  notice  of  non-payment  in  all  cases;  thirdly,  the  time  when 
protest  must  be  made  and  notice  given,  and  here  some  very  impor- 
tant recent  decisions  are  stated  relating  to  the  time  when  notice  of 
non-payment  is  to  be  given,  and  whether  the  reasonableness  thereof 
be  a  question  of  law,  or  of  fact;  fourthly \  by  whom  notice  of  non- 
payment must  be  given;  fifthly,  to  whom;  sixthly,  the  liability  of  the 
different  parties  thereupon;  seventhly,  how  the  consequences  of  the 
neglect  to  give  notice  may  be  waived  or  done  away;  eighthly,  of  the 
effect  of  giving  time,  of  receiving  part,  and  of  compounding. 

Sect.  iv.  Of  payment  supra  protest  for  the  honour  of  the  drawer, 
and  indorsers,  and  of  the  right  of  the  party  making  such  payment. 

In  the  seventh  chapter  of  the  present  edition,  checks  on  bankers 
are  separately  considered. 

In  the  eighth  chapter,  the  points  relating  to  promissory  notes, 
bankers9  notes,  and  Bank  of  England  notes  are  considered;  and  first) 
the  origin  and  nature  of  promissory  nates,  the  effect  given  to  them  by 
the  3d  and  4th  Ann.  c.  9.,  their  resemblance  to  bills  of  exchange, 
and  how  far  the  rules  applicable  to  the  one  affect  the  other.  The 
form  and  requisites  of  these  notes,  are  governed  in  general  by  the 
same  rules  as  those  affecting  bills,  the  stamps  thereon,  and  the  trans- 
fer thereof.  Secondly,  bankers*  cash  notes  are  considered,  and  the 
stamps  thereon,  and  transfer  thereof;  and  lastly,  the  nature  of  Bank 
notes,  and  the  various  points  relating  thereto. 


The  Second  Part  relates  to  the  remedies  or  modes  of  enforcing 
payment  of  €  bil|,  note,  &c.  and  is  divided  into  seven  chapters. 

In  the  first  chapter  is  stated  by,  and  against,  whom  an  action  of 
assumpsit  may  be  supported. 

In  the  second  chapter,  the  requisites  of  the  affidavit  to  hold  to  bail, 
and  the  arrest  for  a  debt  due  on  a  bill,  Sic.  the  nature  and  parts  «f 
a  declaration  on  a  bill,  &c,  and  the  common  counts  applicable  to 
the  consideration  thereof,  and  what  are  proper  to  be  inserted,  are 
considered;  and  in  this  chapter,  as  well  as  in  the  Appendix  of  Prece- 
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A*,  with  the  Notes,  the  anther  has  endeavoured  to  state  all  the 

fttta  relating  to  the  declaration. 

The  Ami  chapter  relates  to  the  staying  of  proceeding?  en  pay- 
scat  of  debt  and  costs,  to  judgment  by  default,  reference  to  the 
■aster  to  compute  principal  and  interest  due  on  the  bill,  fce.  the 
writ  of  inquiry,  and  the  defences  and  pleas  in  an  action  on  a  bill. 

In  the  fourth  chapter,  the  evidence  in  an  action  on  a  bill,  &c.  is 
foBy  considered.  And  first,  what  facts  the  plaintiff  must  prove,  and 
first,  the  making  of  the  bill,  &c;  secondly,  that  the  defendant  be* 
caaae  party  thereto,  as  acceptor,  drawer  or  indorser;  fttrdfy,  the 
plaintiff's  interest  in  the  bill,  as  payee,  bearer,  indorsee  or  acceptor 
sspra  protest;  fourthly,  the  breach  of  the  defendant's  contract,  as  the 

« 

default  of  acceptance  or  payment 

Secondly,  the  mode  of  proving  these  facts,  and  first  of  the  mode 
of  proving  the  bill;  secondly,  how  the  defendant  became  party  there- 
to; thirdly,  the  plaintiff's  interest,  and  lastly,  the  non-acceptance  or 
non-payment,  and  notice  thereof  to  the  defendant,  and  in  general  to 
the  competency  of  witnesses.  The  evidence  to  be  adduced  by  the 
defendant  is  also  considered. 

lathe  fifth  chapter,  the  verdict  and  damages  in  an  action  on  a  bill, 
&c.  are  considered,  oni  first,  how  much  of  the  sum  payable  by  the 
bill,  &c.  is  recoverable  when  the  defendant  has  not  had  value  for 
the  whole  amount,  or  when  the  bill,  &c.  is  payable  by  instalments; 
secondly,  what  interest;  thirdly,  what  expenses,  re-exchange,  provi- 
sion, &c.  are  recoverable. 

The  sixth  chapter  relates  to  the  action  of  debt,  on  a  bill,  &c.  and 
when  it  is  sustainable. 

In  the  seventh  chapter  the  whole  law  relative  to  the  effect  of  bank* 
X*ptcy  on  the  holder  of  a  bill,  &c.  is  fully  considered. 

In  the  Appendix  are  to  be  found  a  few  of  the  forms  of  such  affi- 
davits, declarations  on  promissory  notes,  checks  on  bankers,  and  on 
inland  and  foreign  bills,  as  usually  occur  in  practice.  Other  forms 
mil  be  found  in  the  third  volume  of  the  Treatise  on  Pleading.  The 
forms  of  notices  and  of  judgments  on  bills,  &c.  on  a  reference  to 
the  master  to  compute  principal  and  interest,  a  list  of  notaries1  fees, 
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the  statutes  relating  to  bilk  of  exchange  and  promissory  notes  in 
general,  and  those  relating  to  small  bills  and  notes,  and  the  stamps 
on  bills  and  notes,  &c.  and  relating  to  usury,  and  an  interest  table, 
are  also  inserted. 

Considering  the  comparative  simplicity  of  declarations  on  bills  of 
exchange  and  promissory  notes,  and  the  numberless  actions  upon 
these  securities,  they  are  very  often  incorrect,  and  nonsuits  frequently 
occur,  either  from  the  insertion  of  unnecessary  allegations,  or  from 
the  omission  of  second  counts,  which  it  may  be  expedient  to  insert; 
therefore,  in  this  edition,  the  appendix  of  forms  has  been  considera- 
bly enlarged,  and  notes  to  each  part  are  given,  pointing  out  what  al- 
legations are  necessary  or  advisable,  together  with  the  cases  in  which 

» 

it  may  be  proper  to  insert  more  that  one  count  on  each  bill,  &c. 
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BILLS  OF  EXCHANGE,  #<:. 


PART  FIRST 

THE  BIGHT  ACQUIRED  BT  BILLS,  &c. 


RST.  < 


CHAPTER  I. 

TttM  GENZBAL  WATURZ,  VTILJTT,  tf  BISTORT  OF  MILLS 

OF  EXCHANGE,  £jfc. 

A  Bill  of  Exchange  is  defined  by  Mr.  Justice  Blackstone  Definition? 
to  be  in  open  letter  of  request,  or  an  order  from  one  person  to  an-  General  Na- 
othcr,  desiring  him  to  pay,  on  his  account,  a  sum  of  monej  therein  fty, 
mentioned,  to  a  third  person  (a).  It  is  consequently  an  assignment 
to  a  third  person  of  a  debt  due  to  the  person  drawing  the  bill, . 
from  the  person  upon  whom  it  is  drawn.    In  other  contracts  and 
securities  there  are  generally  only  two  parties,  or  at  most  a  third 
as  a  guarantee ;  whereas,  on  account  of  the  assignable  quality  of  & 
bill  of  exchange,  there  may  be,  and  usually  are,  many  more  parties, 
severally  liable  for  the  performance  of  the  contract.    The  person 
who  makes  or  draws  the  bill  is  termed  the  drawer)  he  to  whom  it 
is  addressed  is,  before  acceptance  called  the  drawee,  and  after- 
wards the  acceptor,  the  person  in  whose  favour  it  is  drawn  is  term- 
ed the  payee,  and  when  he  indorses  the  bill,  the  indorser ;  and  the 
person  to  whom  he  transfers  it  is  called  the  indorsee  or  holder  (b) 


(a)  2  BI&.  Com.  466.— Gibson  v.  Minet,  1  Hen.Bla.  5S6.— Stock  v.  Maw- 
*n,  1  Bos.  &  Pul.  291.— Walwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  654,-*Sehr. 
M  Pri.  4th  edit.  285,— Bayl.  op  Bill*  3d  edit.  1,~~R*X  v.  Box,  6  Taunt 

325. 

(6)  Bayl  2. 
Vol.  i^-A 


THE   GENERAL   NATURE,   &C. 

aeneral  Na-  Though  this  sccuritj  is  entitled  to  peculiar  privileges,  yet  it  is  to  be 
-lty  "  considered  as  a  simple  contract  debt  in  the  course  of  administra- 

tion, which  an  executor  or  administrator  cannot  discharge  until 
after  satisfying  debts  by  bond,  without  being  guilty  of  a  devastavit. 
And  for  the  same  reason  a  bill  of  exchange  is  considered  as  follow- 
ing the  person  of  the  debtor,  and  as  bona  notabilia  where  he  re- 
sides at  the  time  of  the  creditor's  death,  whereas  a  bond,  or  other 
specialty,  is  bona  notabilia,  wherever  it  may  be  at  the  time  of 
such  death  (a).  And  though  a  bond  or  bank  note  may  be  delivered 
in  prospect  of  death Ai^l  be  a  good  donatjgnyiiorf i^uiusd,  bills  of 
^ MQ^<  ^xen^ge,  prHupkry^il^teXand  checks oiNM|ws,^uihuicapa- 
^^pS^*"]\    Jra  o«Rlh4MM%DjRwb9»h  donation  (b)    A%ttl  #exchange 

also  being%£rely  a  simple  contract,  it  is  affected  by  the  statute  of 
limitations,  and  must  be  sued  for  within  six  years  after  it  is  pay- 


(a)  Yeomans  t>.  Bradshaw,  Carth.  373.-3  Salk.  70  and  164.— Comb.  392. 
S,  C. — Bac.  Ab.  tit.  Executors,  E.  2. — Com.  Dig*.  Administrator,  B.  4.  The 
case  of  Yeomans  v.  Bradshaw,  as  reported  in  Carth.  373 ,  was  an  action  on 
a  bill  of  exchange,  brought  by  the  plaintiff,  as  administratrix  of  her  late  hus- 
band, against  the  drawer;  the  bill  was  drawn  ii*  London.  The  defendant 
craved  oyer  of  the  letters  of  administration,  which  were  granted  by  the 
Bishop  of  Durham.  Upon  demurrer,  it  was  insisted,  that  a  bill  of  exchange 
was  only  a  simple  contract  debt,  and  so  followed  the  person  of  the  debtor, 
wherever  he  might  be,  and  that  the  right '  of  granting  administration,  be- 
longed to  the  ordinary  of  the  place  where  the  debtor  was  at  the  time  of  the 
death  of  the  intestate,  and  that  the  administration  was  void,  and  of  which 
opinion  were  the  court,  and  gave  judgment  for  the  defendant ;  and  seethe 
judgment  of  Holt,  C.  J.  in  the  same  case,  3  Salk.  70. 

(b)  Miller  v.  Miller,  3  P.  W.  356. -Ward  v.  Turner,  2  Ves.  sen.  442.— 
Tate  v.  Ifilbert,  2  Ves.  jun.  111. — Lawsonf.  Lawson,  1  P.  W.  441. — 1  Ro- 
per on  Leg.  2d  ed.  3. — Tollers,  Executors,  3d  ed.  234,  5,  where  see  the  ex- 
ceptions.    Miller  v.  Miller,  3  P.  W.  356.     A  person,  after  having  made  his 
will,  and  about  an  hour  before  his  death,  delivered  to  his  wife  two  bank 
notes  for  300/.  each,  and  another  note  for  100/.  (not  being  a  cash  note,  or 
payable  to  bearer),  adding,  that  he  had  not  sufficiently  provided  for  her. — . 
On  a  bill  filed  in  the  name  of  the  infant  son,  being  the  residuary  legatee, 
agairat  the  widow  and  executors,  for  an  account  of  the  testator's  personal 
estate,  it  was  insisted,  that  the  6'JQl.  was  in  payment  of  a  legacy  given  her 
by  thetcstator  in  a  codicil  to  his  will,  and  that,  with  regard  to  the  other  note 
for  100/.,  which  was  not  payable  to  bearer,  that  was  merely  a  chose  in  ac- 
tion, anil  consequently  could  not  pass  by  a  delivery  thereof     Per  Master 
of  the  Rolls,  the  gift  of  the  600/.  contained  in  the  bank  notes,  was  a  donatio 
causn  inert?*,  which  operates  as  such,  though  made  to  a  wife,  for  it  i»  in  na- 
ture of  a  legacy,  though  it  need  not  be  proved  in  the  Spiritual  court  as  part 
of  the  testator's  will.  Rut  as  tothc  note  for  100/.,  which  was  merely  a  chose 
in  action,  and  must  still  be  sued  in  the  name  of  the  executors,  that  cannot 
take    effect  as  a  donatio  causa  mortis,  inasmuch    as  no   property  could 
pass  therein  by  the  delivery.     See    also    Ward    v.  Turner,   2   Ves.  sen. 
442,  and  Tate  v.  Hilbert,   2  Ves.  jun.  130,  in  which  it  was  held,  that  & 
check  on  a  banker,   delivered  by  J.   S.  on  his  death-bed,  did  tot  take 
effect  as  a  dotmtio  causa  morkt.    But  sec  1  P.  W.  441,  and  Toltar't  Law  oi 
Executors.  3d  cd.  234,  5. 


OF   BILLS   Of   EXCHANGE,  &C.       * 

i£.'a)    And  being;  a  chose  in  action,  and  a  mere  security  for  a  General  Na- 

ftif,it  is  not  to  be  considered  as  goods  and  chattels,  and  it  there-  £I**n 

^do«;*  not  pass  by  a  bequest  of  all  the  testator's  "  property"  in 

i particular  house,  though  bank  notes  would  have  passed,  they 

jting  quasi  cash ;  (6)  and  upon  the  same  principle,  a  bank  note  or 

^11  cannot  be  taken  in  execution,  or  as  a  distress  for  rent,  (c) 

And  the  accepting  of  a  bill  or  note,  in  satisfaction  of  a  specialty 

debt  or  demand  for  rent,  at  most  only  suspends  the  remedy  on 

the  tenner  security,  and  does  not  entirely  defeat  it.  ((/) 

A  Bill  of  Exchange  is  a  security  originally  invented  amongst 
nerchants  in  different  countries  for  the  more  £asy  and  safe  re^ 
arttance  of  money  from  the  one  to  tnr>  other,  and  has  since  bcea 
extended  to  commercial  transactions  in  this  kingdom  (?).  The 
instance  pat  by  Mr.  Justice  Blackstone  of  the  utility  of  the  in- 
strument, is  this,  "If  A.  live  in  Jamaica,  and  owe  B.  who  lives 
in  England,  10001.,  now  if  C.  be  going  from  England  to  Jamaica 
he  may  advance  B.  this  1000?.  and  take  a  bill  of  exchange,  drawn  by 
B.  in  England  upon  A.  in  Jamaica,  aud  receive  it  when  he  comes 
thither:  thus  B.  receives  his  debt  at  any  distance  of  place  by 
transferring  it  to  C,  who  carries  over  his  money  in  paper  credit, 
without  the  risk  of  robbery  or  loss/*  In  the  origin  of  bills  of 
exchange,  it  is  probable  that  their  principal  utility  was  the  safe 
transfer  of  property  from  one  place  to  another,  but  that  since  the 
great  increase  *of  commerce,  they  have  become  the  signs  of  valua-  C  *  *  3 
bie  property  and  equivalent  to  specie,  enlarging  the  capital  stock 
of  wealth  in  circulation,  and  thereby  facilitating  and  increasing 
the  trade  and  commerce  of  the  country  (/).  The  trader  whose 
capital  may  not  be  sufficient  to  enable  him  to  pay  ready  money 
for  the  commodity) which  he  purchases,  on  account  of  his  not  hav- 
ing the  means  of  immediately  obtaining  payment  of  the  debts 
due  to  him  from  others,  and  who  might  find  a  difficulty  on  his 
own  individual  security,  to  purchase  goods,  or  obtain  money  for 
the  purposes  of  his  trade,  by  drawing  a  bill  on  one  of  his  debtors 
payable  at  a  future  period,  may  obtain  the  goods  or  money  on  the 


(g)  Renew  v.  Axtan,  Cartk.  3. 

<b)  Hemming  v.  Brook,  1  Sch.8c  Lef.  318. — Stewart  v.  Marquis  of  Bute, 
U  Yes.  662. 

(c)  Francis  v.  Nash,  Cas.  Temp.  Hardw.  53.— Knight  v.  Criddle.  9  East. 

(d)  Curtis  v.  Rush,  2  Ves.  &  Bea.  416.— Drake  v.  Mitchell,  3  East  251.— 
Harris  v.  Shipway,  Bui.  N.  P.  182. 

WBla.Com.  466,  7. 

(fj  Per  Byre,  C.  J.  Gibson  x>.  Minct,  1  Hen.  Bla.  618, 


THE  GENERAL  NATURE,  &C. 

* 

General  Na-  credit  of  such  bill ;  the  vendor  of  the  goods,  to  whom  the  bill  is 
it  C  handed  as  a  security,  may  also,  in  his  turn,  obtain  goods  or  money, 

*  in  the  way  of  his  trade,  on  the  credit  of  the  bill,  and  the  bill  maj 

have  the  same  effect  in  different  persons  hands,  to  whom  it  may 
be  transferred  by  indorsement  or  otherwise.  This  security  is 
preferable  to  many  others  of  a  more  formal  nature,  for  each  of  the 
parties  to  a  bill,  by  simply  writing  his  name  upon  it  either  as 
drawer,  acceptor,  or  indorser,  guarantees  the  due  payment  of  it 
at  maturity,  and  the  consideration  in  respect  of  which  he  became 
a  party  to  it  can  be  rarely  inquired  into ;  whereas,  in  the  case  of 
a  formal  guarantee,  the  Statute  against  Frauds  (a)  requires  the 
consideration  to  be*  expressed,  and  other  matters*of  form,  which 
frequently  render  an  intended  guarantee  wholly  inoperative  (b). 
So  with  respect  to  interest,  it  is  a  better  security  than  a  bond,  for  ' 
when  the  principal  and  interest  in  a  "bond  equal  the  amount  of 
[  *  5  3  the  penalty,  the  interest  must  thenceforth  cease  *for  the  obligor 
in  a  bond  is  not  answerable  in  the  whole  beyond  the  amount  of 
the  penalty  (c).  From  the  circumstance  also  of  the  exposure  of 
the. contract  to  the  public  eye,  there  is  a  stronger  stimulus  on  every 
party  to  a  bill,  to  take  care  that  it  be  duly  honoured  ;  whereas 
punctual  payment  of  a  guaranty  or  bond  is  not  so  frequent,  and 
consequently  less  to  be  relied  on  in  .commerce,  where  certainty  is 
so  essential  to  the  welfare  of  the  merchant. 

There  are,  however,  some  disadvantages  accompanying  this 
security,  compared  with  others,  and  principally,  that  in  case  of 
the  dishonour  of  the  bill  by  the  person  on  whom  it  is  drawn,  the 
holder  must  immediately  give  notice  of  the  non-payment  to  all  the 
other  parties,  or  he  will  lose  the  benefit  of  his  security,  whereas 
'  in  the  case  of  a  guaranty,  such  nice  and  exact  conduct  on  the  part 
of  the  creditor  is  not  in  general  requisite  (d).    Again,  in  case  of 


faj  29  Car.  2  ch.  3.  s.  4, 

fbj  Wain  v.  Walter,  5  East.  10.  In  this  case  it  was  held,  that  an  en- 
gagement in  writing  to  pay  the  debt  of  a  thir£  person  at  an  hour  named, 
in  consideration  of  the  creditor  suspending  proceedings  in  an  action  till 
that  time,  but  which  consideration  did  not  appear  on  the -face  of  the  written 
engagement,  was  void  on  that  account ;  but  in  Ex  parte  Minet,  14  Ves. 
jun.  189,  and  in  Ex  parte  Gardom,  15  Ves.  jun.  286.  this  doctrine  was  de- 
nied; and  see  La  Morris  r.  Stacey,  Holt  N.  P.  C.  158,  in  notes. 

(c)  Hefford  v.  Alger,  1  Taunt.  220.— Wild  v.  Clarkson,  6  T.  R.  303.  Ex 
parte  Mills,  2  Ves.  jun.  301.— Clark  v.  Seaton,  6  Ves.  jun.  411.  but  observe, 
that  in  an  action  of  debt  on  a  judgment  recovered  on  a  bond,  interest  may 
be  recovered  in  damages  beyond  the  penalty  of  the  bond,  M'Clure  v.  Dun- 
Inn,  1  East.  436. 

(d)  Warrington  v.  Furbor,  8  East,  245.  tut  see  Philips  and  Astlimj ;  2 
Taunt  20&    See  the  cases,  post. 


•*  BILLS  OF  XXOHAVGE,  &C* 

M*  bill  of  exchange  being  a  simple  contract,  is  not  entitled  CfcnerU  *fr* 
to  Sesame  priority  of  payment  out  of  the  assets  of  the  deceased  ty, 
atari ;  nor  is  there  the  same  expeditious  or  extensive  mode  of 
dicing  payment  as  in  case  of  a  bond,  warrant  of  attorney*  Sta- 
in Staple,  or  Statute  Merchant,  (a) 

The  pernicious  effects  of  a  fabricated  credit,  by  the  undue  use 
of  accommodation  bills  of  exchange,  drawn  out  of  the  ordinary 
course  of  trade,  have  been  too  much  felt  to  require  any- observa- 
tion; the  use  of  them,  where  there  is  no  real  demand  subsisting 
Vetroa  the  different  parties,  is  injurious  to  the  public  as  well  as 
to  the  parties  concerned  in  the  negotiation ;  (b)  unless  in  cases 
vkre,from  some  sudden  and  "unexpected  event,  a  particular         f  *6  3 
touch  of  commerce  may  be  affected  and  the  trader  unable  to  bring 
his  commodities  to  a  fair  market,  in  time  to  meet  the  payments  . 
fer  which  he  has  to  provide.    In  these  cases,  by  the  temporary  as- 
sistance of  friends,  through  the  medium  of  Bills  of  Exchange,  his 
credit  maj  be  saved,  and  he  may  be  enabled  to  hold  his  goods  till 
some  tour  opportunity  of  sale  presents  itself.    The  use  of  fictitious 
names  to  bills  has  not  been  unfrequent,  but  this  practice  is  not 
only  censurable  but  in  some  cases  punishable  criminally,  (c) 
The  various  advantages  which  commerce  derives  from  the  use  Peculiar  pro- 

of  Bills  of  Exchange,  have  induced  our  courts  of  justice  to  allow  E^ef 
±l  Bills,  &c« 

them  certain  peculiar  privileges  in  order  to  give  full  effect  to  their 

utility.  These  are,  first,  that  although  a  Bill  of  Exchange  is  a  - 
chose  in  action,  yet  it  may  be  assigned  so  as  to  vest  the  legal  as 
veil  as  equitable  interest  therein,  in  the  indorsee  or  assignee,  and 
to  entitle  him  to  sue  thereon  in  his  own  name.  And,  secondly, 
that  although  a  Bill  of  Exchange,  &c.  is  not  a  specialty,  but  mere- 
ly a  simple  contract,  yet  a  sufficient  consideration  is  implied  from 
the  nature  of  the  instrument,  and  its  existence  in  fact  is  rarely 
necessary  to  be  proved  (</). 

The  first  of  these  privileges  is  of  most  essential  importance  in 
various  points  of  view,  and  principally  that  a  release  by  the  draw* 
er  to  the  acceptor,  or  a  set-off  or  cross  demand  due  form  the  for- 
mer to  the  latter,  cannot  affect  the  right  of  action  of  the  payee  or 
indorsee;  because  the  legal  and  not  the  mere  equitable  interest  is 
Tested  in  such  payee  or  indorsee,  and  the  action  is  sustainable  ia 


(a)  2  S&und.  70  a.  &  b.  in  notes. 

(*)  Per  Ld.  Eldon,  in  Ex  parte  Wilson,  11  Vea,  411. 

(c)  See  post, 

(<0  Bishop  v.  Young,  2  Bos.  &  PuL  79. 
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Peculiar  Pro-  his  own  name;  whereas  suits  upon  bonds,  and  most  other  chos«i 
Bill*,  &c.        ltk  ac^0D»  must  be  in  the  name  of  the  original  obligee  ;  and  thouglj 
it  be  apparent  that  he  sues  merel  jaas  a  trustee  for  another  to  whom 
he  has  assigned  his  interest,  yet  a  release  from  him,  or  a  set-off 
[  *  7  ]         due  from  him  to  the  *obligor,  may  be  an  effectual  bar  to  the  ac 
tion  (a).    The  second  of  these  privileges  is  also  of  great  impor- 
tance.   In  general,  an  action  cannot  be  supported  upon  a  con- 
tract not  under  seal,  without  alleging  in  pleading,  and  proving  on 
the  trial,  that  the  contract  was  made  for  a  sufficient  considera- 
tion ;  but  in  the  case  of  Bills  of  Exchange,  promissory  notes,  &c* 
$,  sufficient  consideration  is  presumed,  and  the  validity  of  the  bill,* 
&c.  cannot  in  general  be  disputed -on  account  of  the  want  of  suf- 
ficient consideration,  when  it  is  in  the  hands  of -a  third  person 
who  has  given  value  for  it 

As  it  may  tend  to  elucidate  the  properties  of  Bills  of  Exchange, 
and  other  negotiable  instruments  of  that  nature,  we  will  short]/ 
examine  the  doctrine  relating  to  the  assignment  of  choses  in  ac- 
tion ;  and  the  necessity  in  general  for  a  sufficient  consideration  to 
give  effect  to  a  contract 
Boctrine  as  ^e  **ret  peculiar  privilege  of  a  Bill  of  Exchange  is  its  assigntr 
to  the  assign-  ble  quality,  and  which  is  in  direct  opposition  to  a  very  ancient  rule 

men*  of  cA©»-  Qf  j&     ^e  foun(jere  0f  which  refused  to  sanction  or  give  effect  to 
es  tn  achon  .......  ° 

(6.)  the  transfer  of  any  possibility,  right,  or  any  other  chose  in  action, 

(which  is  defined  to  be  a  right  not  reduced  into  possession  (*)>  to 
a  stranger ;  on  the  ground  that  such  alienations  tended  to  increase 
maintenance  and  litigation,  and  afforded  means  to  powerful  men 
to  purchase  rights  of  action,  and  thereby  enable  them  to  oppress 
indigent  debtors,  whose  original  creditors  would  not  perhaps  bare 

£  *  8  ]  sued  them  (<*).  Our  ancestors  were  so  anxious  to  *prevent  aliena- 
tion of  choses,  or  rights  in  action,  that  we  find  it  enacted  bj  the 
32  H.  8.  c.  9.  which  it  is  said,  was  in  affirmance  of  the  common 

(a)  Bauerman  v .  Radenius,  7  T.  R.  663. 

(&)  As  to  the  assignment  of  choses  in  action  in  general,  see  Master  r.MjJ- 
lcr,  4  T.  R.  340.— In  Williamson  v.  Thompson,  16  Ves.  jun.  443.  it  was  held, 
that  the  indorsement  of  an  Indian  Certificate  did  not  pass  the  legal  inte- 
rest.— In  Glynn  v.  Baker,  13  East.  509.  it  was  held,  that  an  India  Bond  *** 
not  assignable,  but  this  has  been  since  altered  by  51  Geo.  3.  c.  64.  wbica 
makes  them  assignable,  and  enables  the  assignee  to  sue  in  his  own  name. 

(c)  Termes  de  la  ley,  tit.  Chose  in  Action.— 2  Bla.  Com.  442.  In  other 
words,  "the  interest  in  a  contract,  which,  incase  of  non-performance,  c»n 
only  be  reduced  into  beneficial  possession  by  an  action  or  suit." 

(rf)  Co.  Lit.  214.  265.  a.  n.  1.  232.  b.  n.  1.— 2  Rol.  Ab.  45.  46.— Godb. 
81.— Tennes  de  la  ley,  tit.  Chose  in  Action.— Scholey  v.  Daniel,  2  Bos.  * 
PuL541. 
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kt  [«),  that  no  person  should  buy  or  sell,  or  by  any  means  obtain    Doctrine  as 
ur fight  or  title  to  any  manors,  lands,  tenements,  or  heredita-  mente«fcj5£ 
eats,  unless  the  person  contracting  to  sell,  or  his  ancestor,  or  eim cxAmu 
&jbj  whom  he  or  they  claim  the  same,  had  been  in  possession 
d"  the  same*  or  of  the  reversion  or  remainder  thereof,  for  the  space 
e.f one  jear before  the  contract:  and  this  statute  was  adjudged  to 
atend  to  the  assignment  of  a  copyhold  estate  (b),  and  of  a  chattel 
interest,  as  a  lease  for  years,  of  land,  whereof  the  grantor  was  not , 
in  possession  (c).    At  what  time  this  doctrine,  which  it  is  said  had 
relation  originally  only  to  landed  estates  (d),  was  first  adjudged 
to  be  equally  applicable  to  the  assignment  of  a  mere  personal  chat* 
felaot  in  possession,  it  is  not  easy  to  decide :  it  seems,  however,  to 
lure  been  so  settled  at  a  very  early  period  of  our  history,  as  the 
poWcsof  our  oldest  text  writers,  and  the  reports,  contain  number- 
Jess  observations  and  cAses  on  the  subject.    Lord  Coke  says  (e) 
tint  it  is  one  of  the  maxims  of  the  common  law,  that  no  right  of 
action  can  be  transferred,  "  because,  under  colour  thereof,  pre- 
tended t\V\es  nu^it  be  granted  to  great  men,  whereby  right  might 
be  trodden  down,  and  the  weak  oppressed,  which -the  common  law 
forbiddetit."    Accordingly  we  find,  that  judgment  was  arrested  in 
an  ictien  on  a  bond  conditioned  for  the  performance  of  articles  of 
agreement,  which  contained  a  covenant  that  the  defendant  should 
assign  certain  bonds  to  the  plaintiff  for  his  own  use,  on  the  ground 
that  such  condition  and  covenant  amounted  to  maintenance  (J)* 
And  although  it  was  decided  that  the  king,  *in  respect  of  his  pre*     '[#91 
rogative,  might  transfer  a  right  of  action  (g),  yet  it  was  after* 
wards  ruled  that  his  assignee  had  no  such  power  (h). 

This  doctrine,  however  strictly  adhered  to  in  ourtcourts  of  law 
to  not  adopted  by  our  courts  of  equity  (i) :  for  though  it  is  said 
to  have  been  decided  in  the  11th  James  1.  (k)  that  the  assignee  of 
a  covenant  could  not  sue  in  a  court  of  equity  to  enforce  perform- 


(«)  Partridge  v.  Strange,  Plowd.  88, 
(4)  Kite  and  Queinton's  case,  5  Co.  26.  a. 

(c)  Partridge  v.  Strange,  Plowd.  88.  As  to  a  possibility  inland,  see  Jones 
-Boe,  3.  T.  K.  88-—1  Hen.  Bla.  30.  8.  C— Cullen,  178. 

(rf)  2  Woodd,  388. 

(f)  Co.  Lit.  214.  a.— See  also  Scholcy  v.  Daniel,  2  Bos.  8t  PuL  541. 

(J)  Hodson  v.  Ingram,  Aleyn.  60.  et  vide  2  Rot.  Ab.  45. 1.  40. 

W  Co.  Lit.  232.  b.'n.  1,— Breverton's  case,  1  Dyer,  30.  6.  pi.  208.— Thft 
%*.  Wendham,  Cro.  Jac.  82. 

(A)  The  King  v.  Twine,  Cro.  Jac.  180.— Kingdom  v.  Jonas,  9kin,  6.  26. 
(0  Per  Buller,  J.  in  Mastej  *.  Milter,  4.  T.  R.  340. 
t*)lBri.Abr.376.1.b, 


I 
or 
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Doctrine  u  ance,  because  it  was  against  law  to  assign  a  covenant,  yet  that 
mnTo^dSt'  seeras  *°  ^  ttn  inflated  case ;  and  no  other  authority  is  to  be 
*  m  actfat.  found,  where  a  court  of  equity  has  refused  to  give  effect  to  the  as- 
signment of  a  chose  in  action',  provided  such  assignment  were 
made  for  a  sufficient  consideration  (a).  A  court  of  equity  havin 
it  in  its  power  to  decree  according  to  the  justice  of  every  case 
there  could  have  been  no  danger  of  maintenance  being  increased 
by  its  giving  effect  to  such  assignments ;  we  therefore  find  a  great 
number  of  cases  where  decrees  have  been  made  in  favour  of  such 
assignees  (b). 

In  courts  of  law,  the  equitable  interest  of  the  assignee  of  a  chose 
in  action  seems  to  have  been  recognized  as  far  back  as  the  middle 
of  the  last  century,  when  we  find  it  said  by  one  of  the  judges  (c), 
•■■that  if  an  assignee  of  bchose  in  action,  have  an  equity,  that  equi- 
ty should  be  no  exile  to  the  courts  of  common  law."  In  another 
case  also,  the  court  speak  (d)  of  an  assignment  of  an  apprentice 
or  an  assignment  of  a  bond,  as  things  valid  between  the  parties, 
[  *  10  ]  and  to  which  they  *must  give  their  sanction ;  and  an  assignment  of 
\  a  chose  in  action  has  always  been  deemed  a  sufficient  consideration 

for  a  promise  (e),  although  the  debt  assigned  was  uncertain  (/).  So 
indeed  it  was  decided,  that  where  the  obligee  has  assigned  over  a 
bond,  and  afterwards  become  a  bankrupt,  he  might  nevertheless 
bring  an  action  on  the  bond  (g) ;  and  that  in  an  action  upon  a  bond 
given  to  the  plaintiff  in  tryst  for  another,  the  defendant  may  set 
off  a  debt  due  from  the  person  beneficially  interested,  in  like  man* 
ner,  as  if  the  action  had  been  brought  by  the  cestui  que  trust  (h). 


(a)  Vin.  Abr.  tit.  Maintenance,  B.-— 2  Rol.  Abr.  45,  46.— Co.  Lit.  232. 

(ft)  Baldwin  v.  Rochford,  1  Wils.  229.— Wright  v.  Wright,  1  Ves.  411, 

412.— Peters  v.  Soame,  2  Vern.  428.— Baldwin  v.  Billing-ley,  id.  540 

Crouch  v.  Martin,  id*  595.— Cole  v.  Jones,  id.  692. — Carteret  (Lord)  w. 
Paschel,  3  P.  W.  199. ;  and  it  has  lately  been  decided,  that  an  equitable  as- 
signment of  a  debt,  may  be  by  parol  as  well  as  by  deed,  Heath  v.  Hall,  4 
Taunt.  326. 

(c)  In  Kingdom  v.  Jones,  33  Car.  2.  Skin.  6,  7.— Sir  T.  Jones,  150. 
S.C. 

(d)  The  King  against  the  Parish  of  Aickles,  12  Mod.  554. 

(<?)  1  Rol.  Abr.  29.— Lodcr  v  Chesleyn,  Sid.  212,—Lewis  v.  Wallis,  Sir 
T.  Jones,  222  —Meredith  v.  Short,  1  Salk.  25.— BanfUl  v.  Leigh,  ST.  VL 
571.— Israel  v.  Douglass,  1  Hen.  Bla.  239. 

(/)  Moulsdale  v.  Birchall,  2  Bla.  Rep  820. 

\g)  Winch  v.Keeley,  1  T.  R.  619.— Carpenter  v.  Marnel,  3  Bos.  &Pul. 
40. 

(A)  Bottomleyv.  Brook,  and  Rudgcv.  Birch,  cited  in  1  T.R.  621.  and  in 
4  T.  R.  341.  ted  vide  Baucrman  v.  Radcnius,  7T.R.  663.  But  the  court  re- 
fused to  allow  a  defendant  to  setoff'  a  bond  debt  of  the  plaintiff*  assig-ned  to 
him  by  a  tliiid  person  to  whom  and  for  whose  use  it  was  originally  given, 
Wake  v.  Tinkler,  16  East.  36. 


to  affect  the 

to  -ue  in  liis 
■  ■:,.■  i-,  that  iTan  in- 

■ 


■ 
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Doctrine  as  legal  or  equitable  interest  in  the  instrument  towards  satisfaction  of 

men^oSw  this  dcbt  but  must  restore  [t  tothe  executor  («)• 

inaction.  Even  at  the  Earliest  period  of  our  history,  the  doctrine  rela- 

ting tothe  assignment  of  choses  in  action  was  found  to  be  too  great 
a  clog  on  commercial  intercourse ;  an  exception  was  therefore  soon 
allowed  in  favour  of  mercantile  transactions.   It  was  the  observa- 
tion of  the  learned  and  elegant  commentator  on  the  English  laws, 
that  in  the  infancy  of  trade,  when  the  bulk  of  national  wealth  con- 
sisted of  retd  property,  our  courts  did  not  often  condescend  to  re- 
gulate personalty ;  but,  as  the  advantages  arising  from  commerce 
were  gradually  felt,  they  were  anxious  to  encourage  it  by  removing 
the  restrictions  by  whieh  the  transfer  of  interests  in  it  was  bound. 
On  this  ground,  the  custom  of  merchants,  whereby  a  foreign  Bill 
of  Exchange  is  assignable  by  the  payee  to  a  third  person,  so  as  to 
vest  in  him  the  legal  as  well  as  equitable  interest  therein,  was  re- 
cognized and  supported  by  our  courts  of  justice  in  the  fourteen t!i 
century;  and  the  custom  of  merchants,  rendering  an  inland  Bill 
transferable,  was  established  in  the  seventeenth  century.  In  short, 
T  *  12  1      our  court8»  anxiously  attending  to  the  interests  of  the  *communi- 
ty,  have,  in  favour  of  commerce,  adopted  a  less  technical  mode  of 
considering  personalty  than  realty;  and,  in  support  of  commer- 
cial transactions,  have  established  the  law  merchant,  which  is  a 
.  system  founded  on  the  rules  of  equity,  and  governed  in  all  its 
parts  by  plain  justice  and  good  faith  (b). 
Of  the  dis-       Having  thus  endeavoured  to  point  out  the  peculiar  properties  of 
tween  lifter-  a  ^'  °^  Exchange,  in  respect  of  its  being  assignable  so  as  to  give 
cnt  contracts  the  holder  a  right  of  action  in  his  own  name,  it  will  be  proper  to 

as  to  consider^ 

ation,  and  ,a^  Williamson  v.  Thomson,  16  Ves.  jun.  443. 

•which  is  pre-      fa  Pep  j}uller9  j.  \n  Master  v.  Miller,  4  T.  R.  342. 

sumed  in  the 

case  of  a  bill  • 


of  exchange,  wnose  name  is  used,  to  discontinue  the  suit  without  the  agreement  of  the 

^c-  assignee.    MCullum  v.  Core,  1  Dall.  Rep.  139. 

There  are  many  other  cases  in  which  the  rights  of  the  assignee  have  been 
Tecognised  and  enforced  in  suits  at  law ;  but  it  is  foreign  to  the  purposes  of 
this  note  to  give  them  a  minute  analysis.  The  reader  will  receive  further  in- 
formation on  the  subject  by  consulting  the  subjoined  cases.  Perkins  v.  Par- 
ker, 1  Mass.  Rep.  117.  Wakefield  v.  Martin,  3  Mass.  Rep.  558.  Dix  v. 
Cobb,  4  Mass.  Rep.  508.  Dawes  t.  Boylston,  9  Mass.  Rep.  337.  Crocker  v. 
Whitney,  10  Mass.  Rep.  3X6.  Woody.  Partridge,  11  Mass.  Rep.  488.  Al- 
tier  v.  George,  1  Camp.  N.  P.  392.  Ttittle  v^Beebee,  8  John.  Rep.  152. 
Meghan  v.  Mill*,  9  John.  Rep.  64.  Brisban  v.  Caines,  10  John.  Rep.  45. 
IngUs  v.  Ivglis's  Executors,  2  Dall.  Rep.  45.  JRoussett  v.  The  Insurance  Com- 
pany of  North  America,  1  Binn.  429.  Woodbridge  v.  Perkins,  3  Day's  Rep. 
564.  Da  Costa  y.  Shrewsbury,  1  Bay's  Rep.  211.  Administrators  of  Comply 
x.  Aiken,  2  Bay's  Rep.  481.  tiaymond  v.  Squire,  11  John.  Rep.  488.  An- 
derson v.  Van  Allen,  12  John.  Rep.  843.  Mo-wry  v.  Todd,  12  Mass.  Rep.  281. 
Jones  v.  Witter,  13  Mass.  Rep.  304.  Bowman  Y.  Wqqo\  15  Mass.  Rep.  534. 
Martin  v.  Haivkes,  15  Johns.  405. 
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'■■>.  3  ttlienton  182.     And  »n  indorsement  of  a  note  n.pri 
of  being  made  for  fall  i  alue  ;  Mid  it  is  in  general  incumbi 
■■I-,  the  i-':  :J  consideration  If  it  wu  an  in^deqnnlc  o: 
JiM't  v.  Mand/ato,  5  Crunch  s  liLp.   ;J22      The  drawer  of  u  Bill  of  I 
. 
■.,<■.  I.,  prot lug  that  hem  een  the  pajeeuid himself,  Uivre  * 
no  consideration,  1  Sag.  &  Bawle,  32. 
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tnury    to  ition,    to   draw    their  effects  out  of 

■  d,  to  those  countries  in  which  they  had  clio- 

H!».  tr  been   compelled   lo   reside  :  but  Mr.  Justice  Blacks  tone 

un  is  erroneous,  because  the  Jews  were  ban- 

of  Guienne   in   the  year  1287,  anil  out  of  England  in 

uW  year  1390(«Jtj  anil  in  the  year  1236  the  use   of  paper  credit 


i  de  Twit.  Civil,  tjt.  Traite  du  Contort  dc  Change,  pL  6. 


THE  GENERAL  NATURE,  &C. 

"Bhe  history  was  introduced  into  the  Mogul  empire  in  China  (a).  Other  au- 
bjSs°  ^^  thore  have  attributed  the  invention  to  the  "Florentines,  when,  be- 
ing driven  out  of  their  country  bj  the  faction  of  the  Gebelings, 
they  established  themselves  at  Lyons  and  other  towns  (b).  On 
the  whole,  however,  there  is  no  certainty  on  the  subject,  though, 
it  seems  clear,  Foreign  Bills  were  in  use  in  the  fourteenth  centu- 
ry, as  appears  from  a  Venetian  law  of  that  period ;  and  an  infe- 
rence drawn  from  the  statute  5  Rich.  2.  st.  1,  2  (c)\  warrants  the 
conclusion,  that  Foreign  Bills  were  introduced  into  this  country 
previously  to  the  year  1S81. 

The  mode  of  transmitting  money  from  one  country  to  another 
by  means  of  these  instruments,  being  once  discovered,  the  ad- 
vantages derived  from  it  soon  induced  merchants  universally  to 
adopt  it,  and  from  thence  it  very  early  grew  into  a  custom,  which 
seems  to  have  been  judicially  sanctioned  in  this  country  at  a  very 
[  *  16  ]  *ear!y  period  of  our  history,  though  no  earlier  decision  relative  to 
the  custom  can  be  found,  than  in  Jas.  1  (d),  where  it  was  adjudg- 
ed, that  an  acceptance  raised  ah  assumpsit  in  law,  for  the  breach 
of  which  an  action  on  the  case  would  lie.  However,  as  out- 
courts  did  not  at  first  conceive  it  necessary  to  the  encouragement 
of  commerce,  that  this  exception  to  the  rule  relative  to  choses  in 
action,  should  be  carried  any  further  than  to  Foreign  Bills  drawn 
merely  for  the  purposes  of  trade,  we  find  that  formerly  they 
would  only  give  effect  to  bills  made  between  merchant  strangers 
and  English  merchants  (e),  however,  it  was  soon  extended  to 
all  traders,  and  finally,  to  all  persons/  whether  traders  or 
not  (/). 


The  lustory,      Inland  Bills  of  Exchange,  (which  are  so  called  because  they 

t'MWbiUsof  are  drawn  anc*  PaJa°te  in  this  country,)  according  to  Lord  C.  J. 
exchange.      Holt's  opinion,  did  not  originate  at  a  much  earlier  period  than 


(a)  The  only  authority  in  support  of  this  assertion  is  the  4  Mod.  Un.  Hist. 
499. 

(*)  Poth.  pi.  7. 

(c)  Claxton  v.  Swift,  2  Show.  441.494. 

m  (d)  Martin  and  Bourc,  Cro.  Jac.  6.  --  Oaste  t>.  Taylor,  Cro.  Jac.  306.    1 
Rol.  Arb.  6. — Hussey  v.  Jacob,  Lord  Raym.  88. 

(0  Oaste  v.  Taylor,  Cro.  Jac  306.  7. 

(/*)  Per  Treby,  Ch.  J.  in  Bromwich  ■».  Loyd,  2  Lutw.  1585.— Sarsfield  v. 
Witherly,  2  Vent.  295.— Comb.  45.  152.  S.  C.-^ramttntfton  v.  Evans,  ~ 
Ventr.  ilO.  ^ 


OF  BILLS  OF  BXOHANGB,  &C. 

« 

foreign  of  Charles  the  Second  (a).    Thej  were  at  first,  like  for-  The   Aistny, 
qi  bills,  more  restricted  in  their  operation  than  they  are  at  pre-  SSSnrf  biil»rf 
*:t;  for  it  was  deemed  essential  to  their  validity,  that  a  special  exchange. 
Oitom  for  the  drawing  and  accepting  them  should  exist  between 
*ie  towns  in  which  the  drawer  and  acceptor  lived  ;  or,  if  they 
bed  in  the  same  town,  that  such  a  custom  should  exist  there- 
is  (£)(!).  At  first  also  effect  was  only  given  to  the  custom  when  the 
parties  were  merchants,  though  afterwards  extended,  as  in  the 
case  of  Foreign  Bills,  to  all  persons,*  whether  traders  or  not  (c).      [  *  IT  i| 
AwltTen  after  the  general  custom  had  been  established,  and  it 
had  been  adjudged  that  all  persons  having  capacity  to  contract, 
isi&  make  them,  a  distinction  was  taken  with  respect  to  form 
between  bills  made  payable  to  order,  and  bills  made  payable  to 
hearer ;  for  it  was  once  thought,  that  no  action  could  be  main- 
tained on  a  bill  payable  to  the  order  of  a  certain  person,  by  that 
person  himself,  op  the  ground  that  he  had  only  an  authority  to  in- 
dorse ;  and  those  payable  to  bearer  were  at  first  thought  not  to 
be  negotiable  in  any  case.    These  distinctions,  however,  have  long 
been  held  to  be  without  foundation ;  and  on  the  whole,  as  observ- 
ed by  Mr.  Justice  Blackstone  (d)>  although  formerly  Foreign  Bills 
of  Exchange  were  more  favourably  regarded  in  the  eye  of  the     ■ 
Jaw  thia  inland,  as  being  thought  of  more  public  concern  in  the 
advancement  of  trade  and  commerce,  yet  now  by  various  judicial 
decisions,  and  by  two  statutes,  the  9th  and  10th  W.  3.c.  17.  and 
the  Sd  and  4th  Anne,  c.  9,  Inland  Bills,  stand  nearly  on  the  same 
footing  as  Foreign ;  and  what  was  the  law  and  custom  of  mer- 
chants with  regard  to  the  one  and  taken  notice  of  as  such,  is  now 
by  these  statutes  enacted  with  regard  to  the  other. 

Besides  Inland  and  Foreign  Bills  of  Exchange,  there  are  two 
other  descriptions  of  negotiable  instruments  for  the  payment  of 
money,  viz.  Promissory  Notes  and  Checks  on  Bankers,  and 
which  are  transferable  so  as  to  vest  the  legal  right  to  receive  the 


(a)  BuBer  v.  Crips,  6  Mod.  29.— Anon.  Hardr.  485.— Claxton  v.  Swift  3 
Med.  86^-Maurius.  2. 

(A)  Buller  v.  Crips,  6  Mod.  29.— Pinckney  v.  Hall,  Lord  Raym.  175.  Ers- 
fciner.  Hurray,  id.  1542.— Mannin  i>.  Carey,  Lutw.  279.— Pearson  v,  Gar- 
rett, 4  Hod.  242. 

(0  Bromwick  v.  Loyd,  2  Lutw.  1585.— Sartfield  *.  Witherly,  Carth.  32. 

(<0  2  Bla.  Com.  46?. 


(1)  A  bill  drawn  In  the  United  States  upon  any  place  within  the  United 
States,  has  been  held  in  New-York,  to  be  an  inland  bill  of  exchange*  Ml- 
«r  v.  Hockley,  5  John.  Rep.  375. 


•a 


THE   GENERAL  NATURE,   &C# 

The   fdsioiy,  money  in  the  holder  (1).    Mo9t  of  the  rules  applicable  to  Bills  of 
inland  biil&of  Exchange,  equally  affect  these  instruments ;  their  peculiar  quali- 
exchange.      ties,  and  the  law  affecting  them  in  particular  will  hereafter 'be  se- 
parately considered. 


(1)  Bank  checks  are  considered  as  inland  bills  of  exchange,  and  maybe 
declared  on  as  such.  Crugerv.  Armstrong*.  3  John.  Cas  5.  The  rules, 
therefore,  that  are  applicable  to  the  one,  are  generally  applicable  to  the 
other. 

One  possessed  of  a  check,  or  order,  for  the  payment  of  money  to  bearer, 
addressed  to  no  particular  person  as  drawee,  can  maintain  no  action  against 
the  person  subscribing  it,  without  shewing  that  he  came  fairly  by  it,  for  a 
raktable  consideration,  Bali  v.  Allen,  15  Mass.  Rep.  433.' 


c 

; 


*  CHAPTER  II. 


e«i8] 


OF  THE  PARTIES  TO  A  BILL  OF  EXCHANGE,  &C 

« 

IT  is  essentia}  to  the  validity  of  everj  ^contract,  that  there  be 
proper  parties  to  it,  and  that  thote  parties  have  capacity  to  con* 
t  fact    The  parties  to  a  contract  are  generally  only  two,  namely, 
tie  person  binding  himself  to  perform  some  act>  and  the  person  ia 
whose  favour  that  act  is  to  be  performed :  but  in  the  case  of  bills  of 
exchange,  &c.  on  account  of  the  assignable  quality  of  each,  there 
may  be,  and  usually  are,  more  than  two  parties.    The  capacity  of 
the  contracting  parties,  or,  in  other  words,  who  may  be  concerned 
in  the  transaction,  will  be  considered  in  the  first  part  of  this  chap* 
ter.    The  number  of  the  parties,  and  the  mode  by  which  they  may 
becomisuch,  will  be  treated  of  in  the  second  part. 

All  persons,  if  they  have  capacity  to  contract,  and  be  not  sub-  Sect  l.    Of 
ject  to  any  leg.l  disability,  may  be  parties  to  a  Bill  of  Ex-  Jj^*^ 
change  (a).    In  general,  contracts  with  alien  enemies  are  void;  tracting  par- 
bat  where  two  British  subjects  detained  prisoners  ia  France,  one  t>es>*nd  who 
of  them  drew  a  bill  in  favour  of  the  other  on  a  third  British  sub-  tics  to  a  bill, 
ject  resident  in  England,  and  such  payee  indorsed  the  same  in 
France  to  an  alien  enemy,  it  was  held  that  the  alien  tight  of  ac- 
tion was  only  suspended  during  the  war,  and  that  on  the  return 
of  peace  he  might  recover  the  amount  from  the  acceptor  (b). 

It  appears  (c)  that  in  France,  ecclesiastics  were  prohibited 
from  being  parties  to  a  Bill  of  Exchange,  or  from  carrying  on 
commerce  in  any  way,  on  the  principle  that  such  transactions 
were  repugnant  to  the  sanctity  of  their  profession ;  but  in  this 
country,  although  clergymen  are  prohibited  by  statute  (rf),  under 
'penalties,  from  trading  or  farming ;  yet  the  act  of  being  a  party,      f  *  19  1 


(a)  Therefore  a  hill  drawn  in  war  by  an  alien  enemy  abroad,  on  a  British 
.  subject  here,  and  indorsed  during  war  to  a  British-born  subject,  spontane- 
ously resident  in  the  hostile  country,  cannot  be  enforced  by  the  latter  alter 
ptace  restored,  Willison  v.  Patteson,  7  Taunt.  439. 

(6)  Antoine  -o.  Morshead,  6  T«wint:  237.-*-i  Marsh.  558.  S.  C. 

(0  Path  Traite  de  Change,  pi.  27.  *    • 
.    (d)  21  Hen.  8.  c.  13.— 43  Geo.  3*  c.  84*  s.  5.  -\ .      - 

\  ol.  I.      o  ;.-.. 


V 


OF  THE  PARTIES 

Sect.  1.    Of  to  a  bill  would  not  constitute  a  trading  within  the  statute   (a)  ; 
ofthe  con-y  ant*  if  it  did,  as  the  act  is  merely  prohibitory,  the  bill  itself  would 

tracting  pat*  be  void  (6). 

tici. 

It  was  once  thought,  that  as' the  only  reason  why  Bills  of  Ex- 
change were  suffered  to  be  assigned  by  one  person  to  another,  was 
because  they  were  the  means  of  increasing  commerce,  and  facilita- 
ting the  ends  of  it,  no  person  who  was  not  a  merchant,  or  engaged 
in  some  trade,  could  be  a  party  to  a  bill  (c).  It  has  however,  been 
long  settled,  that  all  persons,  having  capacity  and  understanding 
t#  contract  in  general,  may  be  parties  to  these  instruments  (d)  ; 
and  as  a  person  does  not  make  himself  a  merchant,  by  drawing  or 

[  *  20  1  accepting  a  Bill  of  Exchange,  therefore  an  attorney  does  not  by 
accepting  a  bill,  lose  bis  privilege  from  arrest  and  to  be  sued  by 
bill  («). 

*  In  general,  a  corporation  can  only  contract  by  deed,  under 
>        their  corporate  seal  (/) ;  but  the  Bank  of  England  have  power  to 


(a)  Hankey  v.  Jones,  Cowp.  745.  This  was  a  case  on  an  issue  to  try 
whether  the  defendant  was  a  trader  within  tfre  meaning  of  the  bankrupt 
laws,  and  also  the  validity  of  the  petitioning'  creditor's  debt.  The  defen- 
dant, a  clergyman,  had  drawn  bills  for  the  purpose  of  raising-  money  for 
draining  certain  lands,  &c.  belonging-  to  him,  and  had  allowed  his  banker  a 
commission  on  paying-  his  bills,  also  other  persons  for  getting  them  dis- 
counted, and  had  also  borrowed  accommodation  bills,  in  lieu  of  which  he: 
gave  his  own.bills  and  notes  to  the  same  amount.  The  court  held,  that  this 
was  not  a  trading  within  the  true  intent  and  meaning  of  the  bankrupt  laws, 
and  Lord  Mansfield,  said  "  this  case  rs  merely  a  drawing  by  a  person  for  the 
purpose  of  improving  his  own  estate,  and  he  pays  discount  on  what  he 
draws,  and  therefore  there  is  no  colour  for  saying  he  is  within  the  descrip- 
tion of  the  bankrupt  laws." 

(b)  Ex  parte  Meymot,  1  Atk.  196.  The  petitioner  applied  to  supersede 
m  commission  of  bankrupt  taken  out  against  him,  on  the  grouid,  that  being- 
a  clergyman,  he  was  not  liable  to  the  bankrupt  laws,  the  21  Hen.  8.  c.  13.  s. 
5.  was  cited  in  favour  of  the  petitioner.  There  was*  no  dispute  either  as  to> 
the  trading-  or  act  of  bankruptcy.  Per  Lord  Chancellor,  "  the  statute  of 
21  Hen.  8.  is  rather  in  the  nature  of  a  prohibition,  and  prohibition  will  not 
exempt  him  from  being  a  bankrupt,  for  if  a  man  with  his  eyes  open  will 
break  the  law,  that  does  not  make  void  the  contract." 

(c)  Fairley  v.  Roch,  Lutw.  891. — Bromwich  v.  Loyd,  Lutw.  1585. 

(rf)  Sarsfield  t.  Witherly,  2  Ventr.  295 Comb.  152.— Carth.  82. 1  Show. 

125,  S.  C.— Hodges  v.  Steward,  12  Mod.  36—1  Salk.  125.  S.  C. 

(e)  Comerford  t».  Price,  Dough  312.  This  was  an  action  by  original 
against  defendant  who  was  an  attorney,  as  acceptor  of  a  bill  of  exchange  ; 
defendant  pleaded  in  abatement  his  privilege  to  be  sued  by  bill,  and  the 
plaintiff  demurred  generally.  The  case  was  argued  for  the  plaintiff.  De- 
fendant's council  was  stopped  by  Lord  Mansfield,  who  said,  M  This  case-is 
extremely  dear;  a  man  does  not  make  himself  a  merchant  by  drawing  or 
accepting  a  bill  of  exchange ;  if  there  are  no  cases,  it  is  because  the  privi- 
lege cannot  admit  of  a  doubt." 

(/)  Slarkv.  Highgs^e  Archway  Company,  5  Taunt.  794.— The  kingr. 
the  inhabitants  of  Chipping  Lofton*  5  East.  239. — Bac.  Ab.  Corporations, 
E.  3.— The  King  v.  Biggs,  3  P.  Wms.  432,  4—- Yarborough  v.  Bank  of 
England,  16  East,  if  ,—3  and  4  Anne,  c.  9.  ••  3.— 1  Chitt*  on  Pleading-,  3d 
ed.102.  •    •  .  • 


«• 


•    4 


a  biu.  or  Hcmxac,  &c. 

fa)  ami  notes  and  bills  have  been  .*-  s'*t.  l      ** 

int.  btiweur,  i6  imposed  by  si.. 

. 
;    been  enacted  (c),  "  Thul  il  shall   not  be  lawful 
r  bod*    politic  «r  corporate  For  my  other 

«  whattfueil  r.    united    Or    I,. 

number*  of  six  persons,  in  Ei  ■ 
■.  Qtct,  or  take  up  any  sum  or  sums  of   i 

than  six 

(he  continuance  of 

exclwive  banking  granted  to  the  governor  and 

■    Bank  of  England."     Hut  this  statute  docs  not 

cuinmercial   linn,  although   exceeding 

-ucibtr,  from  drawing  bills  at  a  shorter  date  than  six 

tf'ah  respect  lo  the  competency  of  the  contracting   parties  in, 

and  Mary,  e.  22.— The  King  v.  Bigg.  2 
.mis.  E.  3. 
Uutr.  ISIS.      Kyall    v.    Ri 
l*t  edit.  S3.. 


k  1  aurtJe  N.   P.  C.  «9.      This  vu  Ml 

-'  artuera,  nni  !■    . 

month*  after  date,     It  wn»  objected  by 


■'.  ould   rcauH,  since  it 

.    took  a  hilt,  lu  inquire 

itunm'.ii'rt  of  more  thanwi  mem- 

minium  tubjet'-.'tiw  Morcr^oni,  and  Jt 

■  ;>js  act,  to  protect  the 
ki.     If  a  comu. 

i   agree  that 

te,  the  note-  Would  nut  lie  void,  ami 
lio  knew  the  defect.     Th 


OF  THE  PARTIES 


Sect  I.    Of  general,  the  law  has  wisely'  taken  car©  of  the  interests  of  those 

of*  th?cS  wno  either  nave  not  judgment  to  contract,  as  in  the  case  of  infants  ; 

tracting  par-  or  who  having  judgment  to  contract,  cannot  in  laW  have  a  fund 

^Infants.       or  ProPertJ to  enaMe  them  to  perform  the  contract,  as  in  the  case 

*  of a  feme  covert ;  and  therefore  it  has,  in  general,  rendered  the. 

contracts  of  infants  voidable,  and  those  of  married  women  abso- 

•  lately  void.    In  genera)  all  contracts  made  by  infants,  otherwise 

than  for  necessaries,  which  is  a  relative  term  depending  on  their 

station  in  life,  are  voidable  by  them  (a J  ;  and  a  bond  in  a  penalty, 

or  for  the  payment  of  interest  (b)%  and  bills  of  exchange,  in  the 

course  of  trade,  and  not  merely  for  necessaries,  are  clearly  not 

£  *  $.%  ]      binding  upon  them  (c)  ;  and  though  it  has*  been  considered,  that 

a  single  bill  or  bond  for  the  exact  sum  due,  and  not  in  a  penalty 

given  for  necessaries,  is  obligatory  upon-  an  infant  (d J9  *yet  an 

indorsee  of  a  bill  or  note  cannot  sue  an  infant  upon  either-of  those 

instruments,  though  given  for  such  consideration,  and  it  is  yet 

undecided,  whether,  iiuany  case;  those  instruments  are  available 

.    against  infants,  even  between  the  original  parties  (ej.    However 

* 

(a)  Hands  t>. *Slaney,  8  T.  R.  578. 
\b)  Fisner  v. 'Mowbray,  8  East.  330, 

(c)  Williams  v.  Harmon,,  Carth.  160.— 3  Salk.  197.— Sel.  Ca.  17.  S.  C. 
"Williamson  v,  Watts,  1  Campb.  552. — Com.  Dig.  Enfant,  C.  2.— In  Wil- 
liamson v.  Harrison  and  others,  the  case  was  thus : — In  an  action  on  the 
case  brought  by  the  plaintiff  against  the  defendants,  being  merchants,  ac- 
cording to  the  custom  of  merchants,  upon  a  bill  of  exchange  drawn  by 
them  and  protested,  R.  Harrison,  one  of  the  defendants,  pleaded  infancy  in 
bar,  &c.    And  upon  a  demurrer  to  this  plea,  supposing  that  infancy  was 
no  bar  to  this  action,  founded  on  the  custom  of  merchants,  the  court,  with- 
out argument,  over-ruled  the  demurrer,  for  they  clearly  held,  that  infancy 
■was  a  good  bar,  notwithstanding  the  custom ;  for  here  the  infant  is  a  tra- 
der, and  the  bill  of  exchange  was  drawn-in  course  of  trade,  and  not  for  any 
necessaries ;  so  judgment  was  entered,  that  the  plaintiff  nil  capiat,  per  bil- 
• .     lam  v.  R.  Harrison,  and  Holt,  Ch.  Justice,  cited  a  case,  that  where  an  infant 
keeps  a  common  inn,  yet -an  action  on  the  case  upon  the  custom  of  inns, 
will  not  lie  against  him,  which  is  stronger  than  the  principal  case. 

\d)  Co.  Lit.  172.  (a*)  n.  2.— 1  RoL  Abr.  729. 1. 20.— 1  Lev.  86.-8  East.  330, 
— Trueman  ».  Hurst,  1  T.  R.  41. 

(c)  It  is  laid  down  in  Mr.  J.  Bayley's  Treatise  on  Bills,  19.  w  tjiat  an  infant 
•  w  cannot  make  himself  responsible  for  the  payment  of  a  bill  or  note,  even 

"when  it  is  given  for  necessaries,"  and  in  Williamson  v.  Watts,  1  Campb. 
552,  Sir  James  Mansfield  appears  to  have  considered^  that  an  infant  could 
not  be  liable  as  acceptor  of  a  bill,  although  drawn  on  account  of  necessa- 
ries ;  the  case  was  this.  "Assumpsit  on  a  bill  of  exchange.  Plea,  infancy. 
Replication,  that  the  bill  was  accepted  for  necessaries,  and  isssue  there* 
upon.  When  the  case  was  opened,  Sir  James  Mansfield,  C.  J.  said,  this 
action  certainly  cannot  be  maintained.  The  defendant  is  allowed  to  be  an 
infant;  and  did  any  one  ever  hear  of  an  infant  being  liable  as  acceptor  of  a 
bill  of  exchange  ?  The  replication  is  nonsense,  and  ought  to  have  been  de- 
murred to.  As  the  point  of  law  is  so  clear,  I  am  strongly  inclined  to  non- 
suit the  plaintiff}  however,  if  I  am  required  to  hear  the  evidence,  I  will  do 
so,  and  the  defendant  will  find  redress  in  the  court  above,  should  the  ver- 
dict be  against  her.  It  appeared,  that  the  defendant  was  a  woman  of  the 
town,  and  that  the  consideration  for  the  acceptance,  was  the  sale  of  silk 


TO  A  BILL  Or  KJOHAKOE,  &C» 

a pm  is  liable  as  Acceptor  ofa  bill'  of  exchange*  which  was  Sect.  1.     of 
<hn  whilst  he  was  an  infant,  but  accepted  after  he  came  of  ofe  ^^^ 
r ');ind'  as  the  contract  of  an  infant  is  only  voidable,  and  not  tractiag  par- 
tohtdy  void,  he  may  by  a  promise  to  pay  the  bill  made,  after  he  tie  1*  -~ 
mis  twenty-one  render  it  as  operative  against  him,  as  if  he  had       [  *  23  ") 
to  of  age  at  the  time  it  was  made  (b).    Such  promise  however 
T..4  be  express ;  and  a  bare  acknowledgment  of  the  debt  is  not 
a  sficient  confirmation,  nor  will  a  promise  to  pay  a  part,  or  an 
a:tnl  payment  of  part,  create  any  further  liability  (c)(\).    An 

• 

ttrt^s  and  other  expensive  articles  of  dress ;  whereupon  Sir  J.  Mans- 

:  *5retted  a  nonsuit — See  also  Selwyn's  Ni.  Pri.  4th  edit.  287.     But  in 

£  oseof  Truenoan  v.  Hurst,  1  T.  R.  40.  and.MSS.  the  court  appear  to 

-;it>eea  of  opinion,  that  a  note  given  by  an  infant  for  necessaries  is  valid. 

f~3t  Oe  manuscript  of  that  case,  it  appears  that  the  declaration  was 'on  a 

'  *.  whereby  the  defendant  acknowledged  himself  to  be  justly  indebted 

4 -.-ive  phiimif,  in  the  sura  of  10/.  for  board  and  lodgings,  and  for  teaching 

*>:  instructing  the    defendant  in  the  business  of  hair-dressing,  and  did 

u?r;£ore  promise  to  pay  the  same  to  the  plaintiff  on  demand ;  and  after 

'.:.t  common  counts,  there  was  an  account  stated.    The  defendant  pleaded 

if.fcncy  to  the  whole  declaration ;  and  the  plaintiff  replied,  that  the  note 

was  ipvvtL  for  necessaries,  and  that  the  sum  mentioned  in  the  other  counts 

^  ere  due  for  necessaries;  to  which  replication  the  defendant  demurred; 

and  "r  vas  argued  for  the  defendant,  that  an  infant  cannot  bind  himself  by 

a  promissory  cote,  even  for  necessaries ;  that  there  is  &  great  difference  be- 

tt eeaa  sagfe  bill  and  a  promissory  note,  because  in  action  on  the  first, 

must  be  brought  in  the  name  of  thVperson  to  whom  it  was  given,  in  which 

<***  Ae  consideration  may  be  gone  into,  whereas  a  promissory  note  is  ne- 

£c*iai>Ie.    The  court  desired  the  counsel  for  the  plaintiff  to  confine  hiro- 

«-t"*4>  the  objection  to  the  account  stated,  from  which  it  has  been  observed, 

thit  it  nay  be  inferred^that  they  considered  that  the  action  on  the  note  was 

f^Lricajle,  Bay  ley  on  Bills,  20,  in  notes. 

In  Krd  on  Bills,  29,  it  is  urged,  that  if  a  single  bill  for  necessaries  be 
'^i J,  there  seems  no  reason  why  a  bill  er  note  for  the  same  consideration 
*'U  not  be  binding;  and  a  learned  author  has  observed,  that  the  cir- 
^zrortance  of  a  single  bill  for  necessaries  being  valid,  seems  to  afford  an 
:T  nent  from  analogy,  to  shew  that  a  promissory  note  given  by  an  infant 
t.T  necessaries  would.be  binding,  if  payable  only  to  the  person  who  sup-   » 
f  J»d  them,  though  he  cannot  be  bound  by  his  signature  to  a  negotiable 
-  it  or  note,  as  that  not  only  prima  facie  admits  the  debt  and  operates  as 
w  ircmuit  stated,  but  if  valid,  would  render  him  liable  to  an  action  at  the 
w  of  an  indorsee,  in  which  the  amount  of  the  original  debt  could  not  be 
"■;*T:iecVl  Campb.  553.  notes.    And  it  has  been  observed  in  Mr.  Holt's  Ni. 
Pn.  Cas.  78,  9.  that  as  a  promissory  note  by  the  stat.  of  Ann.  may  be  in- 
'ir-rwd  over,  it  should  seem,  that  an  infant  would  not  be  bound  by  such 
fcc-irity,  at  least  not  whilst  it  is  in  the  hands  of  an  indorser,  and  in  the 
'unj&ofthe  pdrton  to  whom  it  was  originally  made  payable,  it  would  pro- 
'■aSly  be  deemed  to  have  no  other  qualities  than  a  promissory  note  before 
&(  stat.  of  Ann,  that  of  being  merely  evidence  of  a  debt. 
(«)  Stevens  v.  Jackson,  4  Campb.  164. 
U)  Taylor  r.  Croker,  4  Bsp.  Rep.  187. 
(r)  Dilk  v.  Keighley,2  Esp.  Rep.  481.— Tbupp  v.  Fielder,  2  Esp,  Rep, 


(1 )  The  same  doctrine  is  asserted  in  respect  to  infants  in  the  United 
"ates.  They  are  not  liable  upon  notes  given  by  them,  although  carrying 
ft  trade  as  adults.    Van  Winkle  v.  Ketcham,  3  Caine,  Rep.  323-  •  A  negolia- 

•  * 


♦  • 


■ 


OF  THE  PARTIES 

Sect.  V.  Of  infant  however,  may  certainly  *ue  on  a  bill  in  his  favour  ( a  J. 
of*  the  con^      -^  marr^  woman  cannot  be  a  party  to  a  bill  ef  exchange,  pro- 
tracting1 par-  missory  note,  or  other  contract,  so  as  to  charge  herself  to  liability 
Of  Married    *  *n  a  cour*  °f  'aw>  although  she  be  living  apart  from  her  husband, 
women.         and  have  a  separate  maintenance  secured  to  her  by  deed  ;  (b)  and 
£  *  24  3       a  ^eme  covert  8°le  trader  in  London  is  not  liable*  to  be  sued  as 
such  in  the  courts  at  Westminster  (c).    But  sometimes  a  feme 
covert  is  chargeable  in  equity  (<f);  and  where  a  married  woman 
borrowed  money,  and  gave  her  promissory  note  payable  on  de- 
mand, with  interest,  on  a  bill  filed  against  the  husband  and  wife, 
and  trustees  acting  under  a  marriage  settlement,  it  was  decreed, 
that  the  debt  should  be  paid  out  of  the  rents  and  profits  of  the 
estates,  settled  to  her  separate  estate  (e)  ;  so  when  her  husband  is 

* 

(a)  Warwick  v.  Bruce,  2M.&8.  205*-^  Taunt.  118*— Kyd.  30.— Bac. 
Ab.  Infante,  1.6. 
t  (b)  Marshall  v.  Button,  §  T.  R.  545. 

(c)  Beard  «.  Webb,  2  Bos.  &  Pul.  93. 

(d)  Vin.  Abr.  Baron  &  Feme,  N.  3.  pi.  4.-2  Ves.  sen.  190.— 2  P.  Wms. 
.  144.— 5  New.  Rep.  163.— Bac  Abr.  Baron  &  Feme,  I£. 

(e)  Bullpin  v.  Clarke;  17  Yes.  jun.  366.  This  was  a  bill  filed  against 
Clarke  and  his  wife;  and  the  trustees  under  the  marriage  settlement,  da* 
ted  the  2d  and  3d  May,  1806,  previous  to  the  marriage,  and  vesting  several 
real  estates  and  personal  property  in  the  trustees,  for  the  sole  and  sepa- 
rate use  of  the  wife ;  and  the  bill  stated,  that  on  the  4th  October,  1806,  the 
wife  requested  the  plaintiff  to  lend  her  250/,  which  she  promised  [should  be 
repaid  to  him  with  interest,  out  of  her  separate  property ;  and  the  plaintiff 
knowing  that  the  had  such  a  separate  property,  accordingly  advanced  her 
that  sum  for  her  separate  use ;  and  she  gave  him  her  promissory  note  for 
the  sum  of  250/,  with  lawful  interest  upon  demand,  dated  the  4th  of  Oc- 
tober, 1806.  By  a  letter  from  the  wife  to  the  plaintiff,  in  answer  to  an  ap- 
plication for  repayment,  she  acknowledged  the  debt,  and  promised  to  pay 
it  out  of  her  separate  estate.  The  note  and  the  letter  were  admitted  by 
the  answer.    Sir  Samuel  Romilty,  for  the  defendants,  contended,  that  the 

.  promissory  note  was  not  the  execution  of  a  power ;  an  appointment  of  any 
part  of  this  settled  property,  and  had  no  reference  to  it;  constituting-, 
merely  a  debt  for  a  simple  contract,  and  that  there  was  no  authority  es- 
tablishing the  right  of  a  court  of  equity  to  apply  the  rents  and  profits  of 
the  separate  estate  of  a  married  woman  to  the  payment  of  a  debt.  The 
decree  thereupon  directed  the  trustees  to  receive  the  rents  and  profits  of 
the  several  estates  in  the  marriage  settlement  mentioned ;  that  an  account 
should  be  taken  of  what  was  due  to  the  plaintiff,  for  principal,  interest,  and 
costs,  upon  the  note  of  the  wife ;  and  that  the  trustees  should  pay  to  him 


We  note  given  by  an  infant  even  for  necessaries  is  void.  Svasey  v-  Mm.  of 
Vanderhayden,  10  John.  Rep.  33.  FenUm  v.  White,  1  Southard's  Rep.  10O. 
And  the  same  evidence  has  been  required  of  the  confirmation  of  a  voida- 
ble contract  of  an  infant  after  full  age,  as  of  the  execution  of  a  new  one. 
Roger*  w  Nurd,  4  Day's  Rep.  57.  But  if  infancy  be  set  up  against  a  note 
executed  in  a  foreign  country,  the  party  is  bound  to  shew  that  by  the  law 
of  such  country,  such  plea  is  a  good  defence.  Thompton  v.  Ketcham,  8  John. 
Rep.  189.  A  note  made  by  an  infant  for  a  valuable  consideration,  but  not 
for  necessaries,  is  not  confirmed  by  a  clause  in  his  will  made  after  coming 
of  age,  directing  all  his  just  debts  to  be  paid.  Smith  v.  Mayo,  9  Mass 
Rep.  62. 


•  • 


TO  A  BUX  OF  EXCHANGE,  &X\ 

in  Ispl  consideration  dead,  as  where  he  is  transported,  banished,  Beet.  l.    Of 
&t*e  may  contract  so  as  to  be  liable  at  law  (a).    And  though  it  %*  £**"'* 
Uken  decided,  •  that  if  a  married  woman  give  a  promissory  trading  par- 
:#,  and  after  the  death  of  her  husband,  promise  to  pay  it  in  con*  ties* 
deration*  of  forbearance,  such  promise  is  void ;  yet  if  the  wife  had       C  *  ^  !1 
lieparate  estate  secured  to  Jier,  at  the  time  she  gave  the  note,  the 
promise  may  be  enforced  at  law  (b).    K  a  bill  or  promissory  note 
be  made  to  &  feme  sole,  and  she  afterwards  marry,  being  possessed 
of  the  Dote,  the  property  vests  in  the  husband,  and  he  alone  can 
bdorsethe  same  (c);  and  if  such  instrument  be  made  payable  to 
a  fene  covert,  the  legal  interest  vests  in  the  husband,  and  he 
aJoce  can  indorse  the  same,  though  the  wife  might  join  him  in  an  •. 
action  (d).    And  where  a  note  was  given  by  the  defendant  to  a 
Eirried  woman,  knowing  her  to  be  such,  with  intent  that  she    ► 
should  indorse  it  to  the  plaintiff,  in  payment  of  a  debt,  which  she 
owed  him  in  the  course  of  carrying  on  a  trade,  in  her  own  name, 
by  the  consent  of  her  husband  ;  yet  if  was  held,  that  the  property 
in  the  note  vesteA  in  the  husband,  and  that  no  interest  passed  by 
an  indorsement  in  her  name  to  the  plaintiff  (e).    But  in  another 
case,  where  on  the  note  being  presented  for  payment,  the  defen- 
dant promised  to  pay  the  indorsee  of  the  wife,  who  passed  and  in-  • 
dorsed  by  a  name  different  from  her  husband,  and  with  his  know- 


wiat  should  be  found  due,  in  respect  of  such  principal,  interest,  and  costs, 
tut  of  such  rents  and  profits;  that  they  should  account  annually  for  the 
rents  and  profits,  and  pay  to  the  plaintiff  the  balance  winch  should  from 
time  to  time  be  reported  due,  until  the  principal,  interest,  and  costs  shall 
ht  fully  paid. 

(a)  De  Gaillon  tr.  L'Aigle,  I  Bos.  &  Pul.  358,  9.— Carrol  v.  Blencow,  4 

E^p.27. 

(b)  Lloyd  v.  Lee,  1  Stra.  94— I^ee  v.  Muggendge,  5  Taunt;  36. 

(c)  Connor  v.  Martin,  cited  3  Wils.  5. 

(tf)  PhiQiskirk  et  Ux  v.  Pluckwell,  2  M.  &  S.  393. 

(*)  Barlow  v.  Bishop,  1  East.  43«.— 3  Esp.  Rep.  266.  S.  C  Ann  Parry 
*as  a  Blamed  woman,  carrying  on  trade  in  her  own  name  with  the  consent 
ft  her  husband.  She- became  in.  the  course  of  such  trade  indebted  to  the 
plaintiff^  and  to  enable  her  to  pay  him,  defendant,  who  knew  that  she  was 
framed,  gave  her  a  note,  payable  to  her  or  order  for  the  amount  of  the 
debt;  she  indorsed  it  in  her  own  name  to  plaintiff,  and  he  brought  this  ac- 
tion. Lord  Kenyon,  at  the  trial,  thought  it  not  maintainable,  and  saved  the 
point,  and  after  a  rule  for  a  nonsuit  and  cause  shewn,  said  it  was  clear,  that 
the  delivery  of  the  note  to  the  wife  vested  the  property  in  the  husband ; 
that  as  he  permitted  her  to  trade  on  her  own  account,  and  this  was  a 
transaction  in  the  coarse  of  that  trade,  he  was  not  prepared  to  say,  that  k" 
J1*-  had  indorsed  the  note  in  his  name,  that  that  would  not  have  availed : 
'<&  1  the  jury  might  have  presumed  an  authority  from  her  husband  for  that 
f  ir^ose.  But  the  indorsement  being  in  her  own  name,  it  was  auite  im- 
possible that  it  could  pass  away  the  interest  of  her  husband  by  it.— Rule 
^solute. 


»3_ 
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Sect.  1,    Of  ledge,  the  jury  *were  directed  to  infer  "an  authority  to  make  sttcl 
oAhe^con*  indorsement  (a). 

tracting  par-      Except  in  the  instance  of  an  indorsement  by  a  feme  covert,  i 
Effect  of  in-  seems,  that  although  a  bill,  &c,  be  drawn,  indorsed,  or  accepted 
capacity  as  to  by  a  person,  incapable  of  binding  himself,  it  will  nevertheless  bt 
r  «e£5a"ie8'  valid  against  all  other  competent  parties  (b).    Therefore,  if    a 
husband  indorse  a  note,  by  which  his  wife  promised  to  pay  him  a 
sum  of  money  as  between  him  and  the  indorsee,  it  is  certainly 
good  (c)  and  as  infancy  is  a  personal  privilege,  of  which  the  in- 
fant alone  can  avail  himself;  the  drawer  or  acceptor  of  a  bilT 
cannot  set'  up  the  infancy  of  the  indorser  as. a  defence  to  the  ac- 
tion (d),  and  it  is  reported  to  have  been  decided,  that  where  a 
bill  drawn  and  indorsed  by  an  infant  to  a  third  person,  who  in- 
dorsed the  same  to  the  plaintiff  bad  been  misappropriated  by  the 
first  indorsee,  in  fraud  of  such  drawers,  and  they  had  therefore 
demanded  the  bill  from  the  plaintiff',  that  circumstance  afforded 
no  defence  in  an  action  against  the  acceptors,  because  it  would 
materially  injure  the  circulation  of  bills,  if  such  facts  were  to  be 
enquired  into  (e.)(l)- 
Sect.  2.    Of      Bills  of  Exchange  differ  from  most  other  contracts  in  the  cir- 
SeniWai*i      cumstance  °f  there  being  frequently  more  than  two  parties  to 
and  mode  by  them:  a  bill  has  indeed,  previously  to  its  being  transferred,  gener- 
which  they    a]]y  three  parties,  namely,  the  person  making  it,  who  is  called  the 
such.  drawer,the  *person  to  whom  it  is  directed,  who  before  acceptance 

£  *  27  ]       is  called  the  drawee,  and  afterwards,  the  acceptor,  and  the  person, 
in  whose  favour  it  is  made,  who  is  called  the  payee.  It  is  not,  how- 

i  «   • 

• 

(a)  Cotes  v.  Dans,  1  Campb.  485.  Action  by  indorsee,  against  maker 
of  promissory  note,  payable  to  Mrs.  Carter  or  order,  and  indorsed  by 'her 
in  her  own  name.  The»note,  when  due,  with  the  indorsement  thereon, 
ifcas  presented  by  a  notary  to  defendantywho  said  it  should  be  paid  in  a  few 
days ;  defendant  now  offered  to  prove,  that  Mrs.  Carter  was  the  wife  of  one 
Cole,  who  was  still  living1.  Lord  Kllenborough  said,  the  jury  might  pre- 
sume, that  her  husband  authorized  her  to  indorse  notes  by  the  name  in 
which  she  herself  passed  in  the  world,  and  that  the  defendant  wag  estop- 
ped from  contesting  her  authority  for  this  indorsement  Verdict  for  plain- 
tiff.    See  also  Doe  ex  dem.  Leicest rr  &  another  v.  Biggs,  1  Taunt  367. 

(b)  Poth.  pi.  29.—Haly  v.  Lane,  2  Atk.  182. 

(c)  Haly  v.  Lane,  2  Atk.  181. 
(rf)  Haly  v.  Lane,  2  Atk  182.  and  see  the  general  principle,  Holtr*.  Cla- 

rencieux,  2  Stra.  937.— Warwick  v.  Bruce,  2  M.  &  S.  205.— 6  Taunt,  lie. 
.  (e)  Taylor  v.  Croker,  4  Esp.  Rep.  187.  sed  quaere. 


(1)  Though  a  note  given  by  an  infant  be  void  as  against  him,  yet  it  will  be 
good  against  an  indorser.  Ensign  v.  Woodhoiue,  4  Esp,  Rep.  Duvu'x 
Note  (1.) 


TO   A   Bill.  Or    BXOBASOE,  &C. 

icessary  that  then  parties  to  a  bill ;  

■ 
■    ■   : 
.-.'  on  him- 
1  r  (n).    I  n  such  cone  it  ii  >uid  (hat  the 
1    !■)  ;  liow- 
■ 

aecejitei),  (1  'I   in  one  count  a* 

i»-it,  anil  id  t  ,  .'nil  in  .j  third  .-is  the  maker 

'  ■  ii  initnimcnt  in  the  common  form  of 

■  lirtl  'll  '<r.  sulwlillilKil    fur   III, 

■  ■■■-,  may  be  declared  on  as  a  hill   of 
fused  acceptance, the  drawer  may  immediate* 
leems,  i(  might  lie  declared  nn  as  a  promittory 
■  though  husband  'and  wife  lire  in  k 


V 


hi*.  5ft,    For  Lard  Eldoti,  "It  h  uid  \>y  the 

i    dome  lit, 
the  urnu 

.      ilill'ttTJIll 


■  la  ilrawri   by 

■ 
■ 

nancy  lust  at 

■ 

.i  ,   but  riu   ob 
.1'  :i|  nn  himself. 

■     ■    ■  >■  lilMW    i    bill 


■  l'i|.ii-..  i  Cwnph.  407.    T>eclar.ttinn  ii 

:■ .  .John  %)or- 

■  fMper- Writing, of  v  hich  the  foil  iwing  -s  u  copy. 


o  Min:h4  at'v  ' 


5D  and  Co, 


1 
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Sect  2.  Of  gat  consideration  one  person  and  though  a  note  given  by  a  mar- 
ie, of'the^  "e<^  woman  *°  hcr  husband  is  void,  jet  if  he  endorse  it  over  to  a 
parties.  third  person  as  between  the  husband  and  the  indorsee,  the  note 

is  certainly  good  (a)*    Various  inconveniences,  however    may 
arise,  from  the  same  person  becoming  a  party  to  a  bill  or  note   ip 
different  capacities,  viz.    as  drawer,  and  also  as  second  endor- 
f  ser,  &c.  (b). 

Lord  EUenborough  held,  that  this  was  properly  declared  on  as  a.bill  of 
exchange,  and  that  Messrs.  Morson  and  Co.  might  be  considered  as  the 
^drawees,  although  perhaps  it  might  have  been  treated  as  a  promissory 
*   note,  at  the  option  of  the  holder. 

Allen  v.  Mawson,  4  Campb.  115.  The  plaintiff  declared  as  indorsee, 
against  the  defendant,  as  drawer  of  a  bill  of  exchange,  alleged  to  have  been 
dishonoured  for  non-acceptance.  The  instrument  given  in  evidence,  was 
in  the  following  form : — 

40/.  Bradford,  August  2d,  18  W. 

Two  Months  after  date,  pay  to  Mr.  Lewis  Alexander  or  Order,  Forty 
Pounds,  value  received. 

George  JUayvson. 
at  Sir  John  Perring,  Shaw,  Ifarber,  and  Co. 
Bankers,  London. 

The  word  at  was  in  very  small  letters,  inclosed/m  the  hook  of  the  follow- 
ing 8.  This  instrument  was  drawn  in  Yorkshire,  and  being  remitted  to 
the  plaintiff,  who  was  an  attorney  in  London,  he  presented  if  for  accept- 
ance, to  Perring  and  Co.,  and  as  they  refused  to  accept  it,  he  immediately 
gave  notice  of  its  dishonour  to  the  defendant,  and  commenced  an  action 
against  him.  The  question  was,  whether  the  plaintiff  had  a  right  to  treat 
this  instrument  as  a  bill  of  exchange.  Gibbs,  C.  J.  upon  the  authority  of 
the  above  case,  I  should  not  have  hesitated  to  decide,  that  in  point  of  law 
this  instrumenfris  a  bill  of  exchange,  had  the  word  at  been  distinctly  written 
-before  the  names  of  the  drawees  ;  but  I  shall  leave  it  to  the  Jury,  whether 
the  word  u  at"  from  the  manner  in  which  it  was  written,  was  not  inserted 
for  the  purpose  of  deception,  and  then  tl»e  instrument  is  a  bill  of  exchange 
in  point  of  fact.  The  at  being  struck  out,  it  is  in  the  common  form  in 
which  bills  of  exchange  are  drawn.  The  defendant  says,  Two  Months  after 
date,  pay  to  ;  this  is  not  a  promise  to  pay  ;  but  a  request  to  third  persons, 
to  pay.  I  cannot  receive  evidence  of  the  manner  in  which  such  instruments 
are  considered  in  Yorkshire.  The  defendant  in  contemplation  of  law,  issued 
it  in  London,  where  the  plaintiff  received  it,  he  took  it  to  be  a  bill  of  ex- 
change, as  almost  any  other  person  in  London  would  have  done..  I  can 
see  no  motive  for  drawing  an  instrument  in  this  form,  except  to  deceive  the 
public.  If  such  instruments  have  been  common  in  the  country,  they  ought 
not  to  be  continued  or  endured.  The  plaintiff  did  well  in  immediately 
commencing  the  action,  when  Perring  and  Co. 'refused  to  accept  the  bill. 
The  jury  found  the  insertion  of  the  "  at"  to  be* fraudulent,  and  the  plaintiff 
recovered. 

(a)  Per  Ld.  Hardwicke,  in  Haly  v.  Lane,  2  Atk.  181. 

(b)  Mainwaring  v.  Newman,  2  Bos.  &  Pul.  120 Bishop  v.  Hayward,  4 

T.  K.  470. — Porthouse  v.  Parker  and  others,  1  Campb.  82.— Kx  parte 
Parr,  18  Ves.  65.— Davison  ■».  Robertson,  3  Dow.  229,  230.  As  to  fictitious 
bills,  see  post. 

Bishop  v-  Hayward,  4  T.  R.  470.  was  a  declaration  on  a  promissory  note, 
stated  to  have  been  made  by  one  Collins,  payable  to  plaintiff  or  order,  and 
afterwards  indorsed  by  him  to  defendant,  who  re-indorsed  it  to  plaintiff. 
The  court,  upon  motion,  arrested  the  judgment;  and  per  Buller,  J.  the 
consequence  of  supporting  this  judgment  would  be,  that'  the  plaintiff, 
without^  having  any  real  demand  on  defendant,  might  recover  against  him, 
by  the  judgment  of  the  court,  without  allowing  the  defendant  a  possibility 
of  defending  himself, 
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lira  by  transfer  of  a  bill  of  exchange  from  one  person  to  anoth-  Sect.  2.  Of 
er,  when  it  is  negotiable,  that  the  parties  may  become  numerous ;  &c#  0™  ^B 
*  which  case,  if  the  transfer  be  by  indorsement,  the  person  ma-  parties. 
&!  it  is  called  the  indorser ;  the  person  in  whose  favour  the 
transfer  is  made,  the  indorsee ;  and  in  all  cases  the  person  in  pos- 
sesion of  the  bill  is  called  the  holder. 

The  drawer,  acceptor,  indorser,  and  holder,  are  the  principal 
and  immediate  parties  to  the  instrument ;  but  besides  them,  a  per- 
son may  become  a  party  to  it  in  a  collateral  way  (a) ;  as  where 
Ike  drawee  refuses  to  accept,  any  third  party,  after  protest  for  non- 
accegtance,  may  accept  for  the  honour  of  the  bill  generally,  or  of 
the  drawer,  or  of  any  particular  indorser,  in  which  case  the  accep- 
tance is  called  an  acceptance  supra  protest,  and  the  person  ma- 
tin* it  is  styled  the  acceptor  for  the  honour  of  the  person,  on 
whose  account  he  comes  forward ;  and  he  acquires  certain  rights, 
ind  'subjects  himself  to  nearly  the.same  obligations,  as  if  the  bill      E  *  30  J 
had  been  directed  to  him.     A  person  may  also  become  party  to 
the  instrument  by  paying  it  supra  protest,  either  for  the  honour  of 
the  drawer  or  indorsers.    The  right  and  obligations  attached  to 
this  collateral  mode  of  becoming  party  t6  a  bill  will  be  spoken  of 
hereafter*  * 

With  respect  to  the  mode  of  becoming  party  to  any  one  of  these  Mode  of  be- 
instruments,  it  is  a  general  rule,  that  no  person  can  be  considered  comingapar- 
as  a  party  to  a  bid,  unless  his  name  or  the  name  of  the  firm  of 
which  he  is  a  partner,  appear  on  some  part  of  it  (b) ;  however,  a 
person  may  become  drawer,  indorser,  or  acceptor,  not  only  by  his 
<*v;n  immediate  act,  but  also  by  that  of  his  agent  or  partner. 

It  h  a  general  rale  of  law,  that  whenever  a  person  has  a  power  By  act  of  a- 
as  owner,  to  do  a  thing,  he  may  consequently,  as  incident  to  his  Sex*k 
ri^ht,  do  it  by  attorney  or  agent  (c).  Hence  it  is  clear  that  a  per- 
son may  draw,  accept  or  indorse  a  bill  by  his  agent,  as  well  as  by 
himself  («/).  In  these  cases  he  is  said  to*  dfow,  accept,  and  in- 
dorse by  procuration  (c).  As  this  agency  is  a  mere  ministerial  of- 
fice, infants,  feme  coverts,  persons  attainted,  outlawed,  excommu- 
nicated, aliens,  and  others,  though  incapable  of  contracting  on 


(a)  Poth.  pj.  25,  26.   '  * 

((j)  Per  Bulier,  J.  in  Fenn.  v.  Harrison,  3  T.  It.  760.— Siff kin  v.  Walker 
snd  another,  2  Campb.  308 — Emly  v.  Lye  and  another,  15  East.  7,  11. 

(c)  Combe's  Case,  9  Co.  75..  b.—Kyd.  32. 

(d)  Molloy,  b.  2.  c.  10.  s.  27.— Ward  r.  Evans,  Lord  Raym.  930.— 6  Mod. 

C6.  s.  C.       v.  Harrison,  12  Mod.  o46. — Anonymous,  id.  564.— Usher  v. 

Daiuicey  and  another,  4  Campb.  97.  et  vide  3  and  4  Annt,  c.  9.  s.  1. 

(?)  Beawes*  pL  83.— Kyd.  S3. 
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Sect.  2.    Of  their  own  account,  so  as  to  bind  themselves,  may  be  agents  for 

&c.  rfSr thesc  purp°ses  «• 

parties.  With  respect  to  the  manner  of  their  appointment,  it  is  said  (b) 

that  there{oughtto  be  a  formal  power  of  attorney ;  but  this  is  by  no 
means  necessary ;  for  the  "authority  which  an  agent  ha9,  to  draw, 
indorse,  and  accept  bills  in  the  name  of  his. principal,  may  be,  and 
indeed  most  usually  is,  by  parol  (c). 

As  to  the  extent  of  the  agent's  authority,  if  a  person  be  ap- 
pointed a  general  agent,  as  in  the  case  of  a  factor  for  amerchant 
'residing  abroad,  the  principal  is  bound  by  all  his  acts;  but  an 
•agent,  constituted  so  for  a  particular  purpose,  and  under  a,  .limit- 
ed md  circumscribed  power,  cannot  bind  th,c  principal  by  any  act 
exceeding  his  authority  (d).  Therefore,  where  A.  desired  B.  to 
get  a  bill  discounted  for  him,  but  declared  that  he  would  not  in- 
dorse, it  was  decided  (e),  that  no  representation  of  B.  could  bind 
A.  as  an  indorser,  though  it  \fas  insisted  that  what  B.  had  done, 
was  within  the  scope  of  his  empjoyment,  which  was  to  raise  mo- 
ney on  the  bill,  and  that  a  subsequent  promise  to  pay  was  inope- 
rative. It  appearing,  however,  on  a  second  trial,  that  A.  did  not 
declare  that  he  would  not  indorse  it,  it  was  adjudged,  that  as  lie 
had  authorised  B.  to  get  the  bill-  discounted,  without  restraining 
his  authority,  as  to  the  mode  of  doing  it,  he  was  bound  by  his 
acts  (/). 


(a)  Co.  Lit.  52.  a. 

(b)  Beawes,  pi.  86. — Marius,  2d  ed.  p,  104.  « 

(c)  Per  Lord  Eldon,  in  Davison  v.  Robertson,  3  Dow.  l?ep.  229.— Port- 
house  v.  Parker,  1  Campb.  29.  and  per  Holt,  C.  J.  in  Anonymous,  12  Mod. 
564.— Harrison  «.  Jackson,  7  T.  R.  209.— The  Kingr.  llig-g-,  3  P.  Wns. 
432.— Bac.  Ab.  Corporations,  E.  3.— Bayl.  22G.— Payley  Prin.  &  Agent,  117 
and  see  3  and  4  Ann.  c.  9. 

(J)  Per  Buller,  J.  in  Fenn  v.  Harrison,  3  T.  R.  757. — East  India  Compa- 
ny v.  Hensley,  1  Esp.  Rep.  111. 

(<?)  Dissenticnte  Kenyan,  C.  J. 

(J  )  Eenn  v.  Harrison,  3.T.  R.  757.-4  T.  R.  177.— The  defendants  cm- 
ployed  F.  II.  to  get  a  bill  discounted,  but  said  that  they  would  not  indorse 
it ;  F.  H.  employed  his  brother  J.  II.  and  said  ho  would  indemnify  him  if  lie 
would  indorse  it.  J.  H.  indorsed  it,  and  the  plaintiffs  discounted  it.  The 
bill  being  dishonoured,  the  plaintiffs  applied  to  the  defendants,  who  pro- 
mised to  take  it  up,  but  did  not,  and  this  action  for  money  had  and  receiv- 
ed, and  money  paid,  -was  brought  against  them.  Lord  Kcnyon  told  i lie 
jury,  that  if  they  thought  that  J.  H  had  made  himself  answerable  as  the 
agent  of  the  defendants,  that  was  sufficient  consideration  for  their  promise. 
A  verdict  was  found  for  'he  plaintiffs,  and  on  a  rule  nisi  for  a  new  trial  uad 
cause  shewn,  Lord  Kenyon  inclined  to  think  the  verdict  right,  because, 
though  the  agent  had  exceeded  his  authority,  he  thought  the  principal 
bound  by  what  he  did,  but  the  other  Judges  differed,  because  F.  H.  was  a 
particular  agent  enly,  and  the  rule  was  made  absolute.  On  the  next  trial 
it  did  not  appear  that  the  defendants  had  told  F.  II.  that  they  would  not 
indorse  the  bill,  a  verdict  was  found  for  the  plaintiff's  ;  and  on  a  rule  nisi  for 
a  new  trial,  and  cause  shown,  the  whole  court  thought  the  verdict  right ; 
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•rpan  the  question  what  i»  a  general  authority,  it  has  been  de-  *T  ac*  of  *• 
csM,  that  a  person  signing  his  name  on  a  blank  stamped  piece      r  *  32  -1 
of  operand  delivering  it  to  I.  S.  authorizes  I.  S.  to  insert  any  sum 
•:ich  the  amount  of  the  stamp  will  warrant  (a)(1)-     It  has  also 
ken  held  (6),  that  a  letter  of  attorney,  given  by  an  executor  to  A^ 
B.  authorizing  him  to  transact  the  affairs  of  the  testator,  in  the  name 
of  the  executor,  as  executor,  and  to  pay,  discharge,  and  satisfy  all 
debts  due  from    the  testator,  conveys  to  A.  B.  a  sufficient  au- 
tlviritT  to  accept  a  bill  of  exchange  in  the  name  of  the  executor, 
dr.iwn  by  a  creditor  for  the  amount  of  a  debt  due  from  the 
testator,  and    thereby  to  make  the  executor*  personally  liable,      r  •  33  "j 


fcerause,  as  P.  H.  wa£  not  restrained  as  to  the  mode  of  getting  the  bill  dis- 
crunted,  the  defendants  were  bound  by  his  acts;  but  Puller  and  Grose,  ,Ts. 
*a!d,  that  if  the  facts  had  been  the  same,  they  should  have  continued  of 
their  former  opinion.  *  Rule  discharged.  See  observations  on  this  case, 
i'iyl.  168,  9.  Pal.  on  Prin.  and  Aren't,  124,  5.  138.  146.  Sec  also  Helycar 
i.  lUwke.  5  Esp.  75. — Alexander  v  G'bson,  2  Camp.  555. 

(a)  CoH'is  r.  Emmet,  1  lien.  Bla.  3l3.  Emmet  signed  his  name  on  a 
b\av.k  papeT,  stamped  with  a  shilling  bill  stamp,  (the  highest  stamp  then  in 
force  for  bills.)  and  delivered  it  to  Livesay  and  Co.  that  they  might  draw 
such  bill  thereon  as  they  should  please  ;  they  drew  one  for  1551/.  at  three 
months  date,  which  was  duly  transferred  to  Collis  and  Co.  and  Collis  and 
Co.  met}  Emmet  thereon.  A  special  verdict  was  found,  principally  with  a 
WtMT  to  another  point,  and  the  court  held  Emmet  answerable,  and  the 
phintt/Ts  had  judgment. 

Russell  -d.  LangstafFe,  Dough  496.  514.  The  defendant,  to  accommodate 
one  (taller,  indorsed  his  name  on  five  copper-plate  checks,  made  in  the 
f-rm  of  promissory  notes,  but  in  blanks,  without  any  sums,  dates,  or  times 
of  payment  being*  mentioned  therein,  and  delivered  them  to  Galley;  Galley 
tilled  them  up  as  he  thought  fit,  and  the  plaintiff'  discounted  them;  the 
plaintifF  kne w  the  notes  were  blank  at  the  time  of  the  indorsement ;  Galley 
not  paying  them  when  they  became  due,  plaintiff"  brought  this  action. 
Hotham,  B.  before  whom  the  cause  was  tried,  was  of  opinion,  that  as  the 
notes  were  incomplete  when  the  defendant  indorsed  them,  no  subsequent 
act  of  Galley  could  make  them  otherwise,  because  that  would  alter  the  ef- 
fect of  the  defendant's  indorsement,  and  he  accordingly  directed  a  verdict 
For  the  defendant;  but  upon  application  for  a  new  trial,  and  cause  shown, 
Lord  Mansfield  said,  "Nothing  is  so  clear  as  that  the  indorsement  on  a 
blink  note  is  a  letter  of  credit  for  an  indefinite  sum ;  the  defendant  said, 
trust  Galley  to  any  amount  and  I  will  be  his  surety,  it  does  not  lie  in  his 
mouth  to  say  the  indorsements  were  not  regular."  See  also  Snaith  v. 
Mingav,  1  M.  8c  S.  87 — Crutchlev  v.  Mann,  5  Taimt.  529.— 1  Marsh.  29.  S. 
C\— Cratchlev  t.  Clarence,  2  M.  &  9.  90. 

(b)  Howard  v.  Bailee,  2  Hen.  Bla.  618. 


(I)  A  blank  indorsement  on  a  blank  piece  of  paper,  with  intent  to  give 
21  person  a  credit,  is,  in  effect,  a  letter  of  credit ;  and  if  a  promissory  note 
be  afterwards  written  on  the  paper,  it  binds  the  indorscr.  Violett  v.  Patton, 
5  C ranch.  Rep.  142.  Where  the  defendants  left  their  names  indorsed  in 
brunk  on  papers*  with  their  clerk,  for  the  purpose  of  having  notes  of  a  cer- 
tain description  written  thereon,  and  a  third  person  obtained  those  papers 
^y  false  pretences*  and  wrote  notes  thereon,  signed  by  himself  as  promis- 
or to  the  indorser,  and  passed  them  to  a  third  person,  who  had  no  notice 
of  the  facts,  the  defendants  were  held  as  iudorsers.  Putnam  v.  SulUvan,  4 
Mas».  Rep.  45. 
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By  act  of  a-  on  the  ground  that  an  authority  of  this  nature  necessarily 
includes  all  intermediate. powers,  that  is  to  say,  all  the  means 
necessary  to  be  used  in  order  to  effect  the  accomplishment 
of  the  object  of  the  principal,  namely,  the  paying,  satisfying,  and 
discharging  the  testator's  debts.  But  in  another  case  (a)  which 
was  upon  the  same  letter  of  attorney,  the  court,  after  consulting 
with  the  Judges  of  C.  P.,  determined  that  the  executor  was  not 
personally  liable,  and  that  a -power  of  attorney,  given  by  an  exec- 
utrix, to  act  for  her  as  an  executrix,  does  not  authorize  the  attor- 
ney to  accept  bills  to  charge  her  in  her  own  right,  though  for  debts 
due  from  her  testator.  So  in  a  late  case  it  was  decided,  that 
where  one  gives  a  power  of  attorney  to  another,  to  demand  and 
receive  all  monies  due  to  him,  on  any  account  whatsoever,  and  to 
use  all  means  for  the  recovery  thereof,  and  to  appoint  attornies 
for  the  purpose  of  bringing  actions,  and  to  revoke  the  same,  "  and 
to  do  all  other  business?*  the  latter  words  must  be  understood 
with  reference  to  the  former,  as  meaning  all  business  appertain* 
ing  thereto;  and  although  the  attorney  may  receive  monies  due 
to  the  principal  in  outer  droit,  yet  he  cannot  under  this  power 
indorse  a  bill  for  him,  which  comes  to  his  hands  (6).  It  has  also 
been  held,  that  a  power  of  attorney  to  receive  all  salaries  and  mo- 
ney,  with  all  the  principal's  authority  to  recover,  compound,  and 
discharge,  and  to  give  releases  and  appoint  substitutes,  does  not 
authorize  the  attorney  to  negotiate  bills  received  in  payment,  nor 
to  indorse  them  in  his  own  name ;  nor  can  evidence  of  an  usage  at 
the  navy  office,  to  pay  bills,  indorsed  by  the  attorney  in  his  own 
name,  and  negotiated  by  him,  under  such  a  power,  be  received  to 
enlarge  the  operation  tif  the  power  (c). 

*An  authority  may  alsQ  be  implied  and  inferred  from  prior  con- 
duct of  the  principal,  for  a  special  authority  is  not  necessary  to 
constitute  a  power  to  draw,  indorse,  or  accept  by  procuration,  but 
the  law  may  infer  an  authority  from  the  general  nature  of  certain 
acts  permitted  to  be  done,  and  usual  employ  is  evidence  of  a  gen- 
eral authority  (d) ;  and  therefore,  if  a  person  has  upon  a  fprmer 
occasion,  in  the  principal's  absence,  usually  accepted  bills  for  him, 
and  the  latter  on  his  return  approved  thereof,  he  would  be  bound 
in  a  similar  situation  on  a  second  absence  from  home  (e) ;  and  if  a 

(a)  Gardner  v.  Baillie,  6T.  R.  591.— Kilgour  v.  Finlyson,  1  Hen.  Bla. 
155. 

(6)  Hay  v.  Goldsmid,  2  Smith's  Rep.  79,  80. 

(c)  Hog1  v.  Snaith  and  others,  1  Taunt.  347. 

(d)  Per  Lord  Eldon,  in  Davison  v.  Robertson,  3  Dow,  229.— Malynes,  B. 
&c  5.  s.  6\  page  264.— Bayl.  226. 

(e)  Beawes,  pL  86.— Mar.  2d  ed.  135. 
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faveeof-a  bill  bos  previously  paid  several  bills  accepted  in  his  By  *jrt  of  a- 
me  by  a  third  person  with  whom  he  had  connections  in  trade,  he  gtnt' 
i^ld  be  liable  to  an  indorsee  though  such  bill  has  been  accepted 
rthoat  bis  authority  (a)  and  it  has  been  held,  that  if  a  person  usu- 
iflr  subscribes  an  instrument  with  the  name  of  another,  proof  of. 
ka  baring  done  so  in  many  instances,  is  sufficient  to  charge  him 
w^ose  name  19  subscribed,  without  producing  any  power  of  attor- 
ney (fr).    And  we  have  seen/ that  where  a  married  woman  is  per- 
mitted by  her  husband  to  carry  on  trade  on  her  own  account,  and 
\a  tar  own  name  indorses  a  bill  or  note,  received  in  the  course  of 
sub  trade,  an  authority  may  be  presumed  from  the  husband  (c). 
It  las  also  been  decided,  that  a  subsequent  assent  will  make  the 
ictof*  an  agent  binding  on  the  principal  {d)  (I);  and  though  a     [  *  35  ] 


(a)  Barber  t>.  Gingell,  3  Esp.  N.  P.  C.  60.    Jn  an  action  against  the  de- 
fendant as  acceptor  of  a  bill,  he  proved  that  the  acceptance  was  forged  by 
Taylor  the  drawer;  in  answer  to  which  it  was  proved  that  the  defendant 
had  been  connected  in  business  with  Taylor,  and  that  he  had  paid  several 
bilk  drawn  as  the  .present  by  Taylor,  and  to  which  Taylor  (as  it  was  sup- 
posed) bad  written  the  acceptances  in  the  defendant's  name.    And  Lord 
Ken> on  held,  that  this  was  an  answer  to  the  case  of  forgery  set  up  by  the 
defendant,  for  though  he  might  not  have  accepted  the  bill,  he  had  adopted 
the  acceptance,  and  thereby  made  himself  liable  to  pay  the  bill.    Ver- 
dict for  plaintiff. 

(6)  Ncal  v.  Erving,  1  Esp.  Rep.  61.— Haughton  v.  Ewbank,  4  Campb. 
188. 
(<*)  Cotes  v.  Davis,  1  Campb.  485. — Barlow  v.  Bishop,  1  East.  434. 
(if)  Ward  *.  Evans,  Lord  Rayrn*  930.—2  Salk.  442.  S.  C— Boulton  v. 

ILllesden,  Comb.  450.— 12  Mod.  564.— Bayl.  226 Fayley,  124.  126,  7. 

211.  accord. — Fenn  v.  Harrison,  3  T.  R.  757. — Howard  v.  Baillie,  2  Hea. 
UU.  618.  aemb.  contra,  and  see  post,  42  &  44,  in  notes. 


(1)  A  person's  acting  as  clerk  to  a  merchant  does  not  authorise  him  to 
y.Tn  notes  in  the  name  of  his  master.  Terry  v.  Fargo,  10  John.  Rep.  114. 
Bat  the  clerk  of  a  firm  may  sign  notes,  accept  bills,  &c,  in  consequence  of 
3*>  authority  given  by  one  partner,  for  each  has  full  power  to  this  effect. 
TJlUrj.  Whitehead^  1  Dall.  Rep.  269. 

An  authority  to  sign  a  note  may  be  by  parole,  or  by  letter,  or  by  verbal 
directions,  or  may  be  implied  from  certain  relations  proved  to  exist  be- 
tween the  actual  maker  of  the  note,  and  him  for  whom  he  undertakes  to 
*^t  Long  v  Colburn,  11  Mass.  Rep.  97.  See  Odiornc  v.  Maxey,  15  Mass. 
Kcp.39. 

If  an  agent  act  without  proper  authority,  or  exceed  his  authority,  and  the 
principal  ratify  his  acts,  or  acquiesce  in  them,  or  adopt  them,  he  is  bound 
in  the  same  way  as  if  the  agent  had  an  original  authority.  Tomb  v.  Steven- 
*n,  1  John.  Cas.  110.  <?u*hman  v.  Laker,  2  Mass.  Rep.  106.  Armstrong  v. 
Gtlchrut,  2  John.  Cas.  424.  Codvrise  v.  Hacker,  1  Caine's  Rep.  526.  Manorgee 
t.  Hovey,  5  Mass.  Rep.  11.  Van  Reimsdyk  v.  Kane,  1  Gas.  Rep.  630.— 
Affirmed  in  Supreme  Court  of  the  United  States,  and  reported  in  9  Cranch, 
155.  Long  r.  Colburn.   Conn,  et  al.  v.JPenn  et  all  Peters'  Rep.  496. 

If  an  agent  act  beyond  his  authority,  he  will  be  responsible  personally  to 
third  persons.  Ihuenberry  v.  Eiiio,  3  John.  Cas.  70.  Therefore  if  he  sign  a 
&ote  for  his  principal  without  authority,  he  will  be  personally  bound,  and 
the  name  of  his  principal  will  be  rejected  as  surplusage*  Ibid.  Or  a  special 
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Uv  act  of  a-  promise  alone  to  pay  a  bill  endorsed  by  an  agent  would  not  sup- 
£cnt'  port  an  action  if  the  indorsement  were  contrary  to  authority, 

yet  if  the  authority  is  doubtful,  such  a  promise  is  decisive  (a). 
A  general  authority  to  an  agent  is  supposed  to  continue  until  its 
determination  is  generally  known,  and  therefore,  after  the  dis- 
charge of  a  clerk  or  agent  usually  employed  to  draw,  accept,  or 
indorse  bills  or  notes,  the  employer  will  be  bound  by 'his  signature, 
made  after  the  determination  of  his  authority,  until  the  discharge 
^.generally  known  (*).  When,  therefore,  the  authority  of  such  an 
agent  has  been  determined,  or  he  has  been  discharged  from  his  em- 
ploy, and  there  is  reason  to  apprehend  that  he  will  attempt  to  cir- 
4 ,  culate  bills  in  the  name  of  his  employer,  it  is  advisable  for  the  lat- 
ter to  give  notice  of  the  determination  of  the  authority  in  the  Ga- 
zette, and  also  to  all  his  correspondents  individually,' notice  in  the 
Gazette  not  being  in  general  sufficient  to  affect  a  former  customer, 
unless  he  has  had  express  notice  thereof  (c).  As  the  authority  of 
an  agent  is  not  coupled  with  an  interest,  he  cannot  delegate  it, 

*  so  as  to  enable  another  person  to  act  for  his  principal  (d) ;  if,  how- 
Y  *  36  1  ever>  an  Express  authority  be  given  for  that  purpose  he  may  exer- 
cise it  (e). 

(a)  Fenn  x\  Harrison,  4  T.  ft.  177  — Payley,  124,  5. 

«  \b)  Beawes,  pi.  231.— Molloy,  B.  2.  c.  10  s.  27.  page  107 Payley,  123, 

•  ,     4, 136.— Bayl.  226. — Anonymous  v.  Harrison,  12  Mod.  346. — A  servant  had 

power  to  draw  bills  of  exchange  in  his  master's  name,  and  afterwards  is 
turned  out  of  the  service.     Holt,  C.J.    If  he  draw  a  bill  in  so  little  time 
after  that  the  world  cannot  take  notice  of  his  being  out  of  service,  or  if  he 
*  *  were  a  long  time  out  of  his  service,  but  that  kept  so  secret  that  the  world 

cannot  take  notice  of  it,  the  bill  in  those  cases  shall  bind  the  master. 

Monk  ».  Clayton,  Molloy,  282,  cited  in  .Nickson  v!  Broham,  10  Mod.  110. 
A  servant  of  Sir  Robert  Clayton,  who  had  been  used  to  receive  and  pay 
money,  took  up  200  guineas*  after  he  had  quitted  the  service,  and  the  len- 

*  ■  der  recovered  against  Sir  K.  Clayton,  by  the  direction  of  Keeling,  C.  J. 

which  was  approved  by  the  whole  court  on  a  motion  for  a  new  trial., 
(c)  See  post,  47,  8,  cases  of  partners. 
•      (d)  Combe's  case,  9  Co.  75.  - 1  RoL  Ab.  330. 
(c)  Palliser  v.Ord.  Bunb.  166* 


action  on  the*  case  would  at  all  events  lie  againt  him.  Long  v.  Colburn. — 
•  But  a  mere  stranger  cannot  disaffirm  the  contract  of  an  agent  upon  the 
ground  that  he  has  exceeded  his  authority.  Jackson  v.  Van  Dalfoen,  5  John. 
Rep.  43.    If  an  agent  compromise  a  demand  of  his  principal,  and  take 
therefor  a  negotiable  note  indorsed  specially  to  himself,  the  note  .becomes 
1  the  property  of  the  agent,  and  not  of  the  principal ;  and  the  agent  is  re- 
sponsible to  the  principal  for  the  amount,  whether  secured  by  him  or  not. 
Floyd  y .  Bay,  3  Mass.  Rep.  403. 
»       A  bill  drawn  by  a  general  agent  is  binding  upon  the  principal,  although 
the  former  misapply  the  money.  Hoe  y,  Qxley,  1  Wash.  Rep.  23. 

A  special  authority  must  be  strictly  pursued.  Therefore  if  an  agent  be 
authorised  to  sign  a  note  payable  at  six  months,  and  he  sign  a  note  payable 
at  a  shorter  time,  the  principal  is  not  bound.  Batty  v.  ^CatvmU,  2  John, 
Pep. 48.    See  also  Munn  y.  The  Commission  Company,  15  John.  Rep.  44. 


i 
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Vhen  a  person  has 'authority  as  agent,  to  draw,  accept,  or  in-  By  act  of 
a  bill  for  his  principal,  he  should  either  write  the  name  of  a^cn 
te principal,  or  state  in  writing,  that  he  draws,  &c.  as  agent  (I), 
»?  expressly  qualify  the  act,  by  stipulating  in  writing  on  the  bill 
*iu  he  is  not  to  be  personally  liable  ;  for  otherwise  the  act  will  not 
in  general  be  binding,  on  the  principal  («),  though  in  some  cases 
la  informal  mode  of  executing  an  authority  will  not  vitiate  (6)* 
Ami  if  a  person  draw,  indorse,  or  accept,  in  his  own  name,  with* 
bu*.  stating  that  he  acts  as  agent,  he  will  be  personally  liable  (c), 


fs'iflTiTks  tj.  Back,  2  East.  142.— Barlow  r.  Bishop,  1  East.  434 3  Esp. 

Ifc>  iS6.  S.  C. — White  v.  Cuyler,6  T.  R.  176.— Combe's  case,  9  Co.  75.— 

i>,-;Jinr. Small,  2  Stra. 705. — Com.  Dig-.  Attorney,  C.  14. — Beawcs,  pi.  83. 

£-*  i,  6.  7. 

rO  Coles  x«.  Davis,  1  Campb.  485,-6. — Mason  v.  Ramsey,  1  Campb.  384, 

[c]  Thomas  x>.  Bishop,  2  Stra.  955.— Rep.  Temp.  Hardw.  3.  S.  C— Le- 

Tstrre  v.  Lloyd,  5  Taunt.  749.— 1  Marsh.  318.  S.  C— Goupy  v.  Harden,  2 

Marsh.  434.  ami  Holt,  C.  N.  P.  342.  S.  C— Appleton  v.  Binks,  5  Bast.  148. 

—He  Gaiilon  v.  LMigle,  1  Bos.  &  Pul.  368.— Macbeath  v.  Haldiniand,  1  T. 

R.  ISl^-Polh.  pi.  118. — Thomas  v.  Bishop.  2  Stra.  955.  Ca.  Temp.  Hardw.  • 

1  S.  C.    Tke  pUmtitfwas  indorsee  of  a  bill  of  exchange  drawn  from  Scot- 

ViTid  upon  the  defendant,  in  these  words.  "  At  thirty  days  sight  pay  to  J.  S. 


(1)  Where  a  person  intends  to  make  a  contract  as  agent,  it  should  ap- 
pear oq  ihe  face  of  the  contract  that  he  acts  as  agent,  and  he  should  sign  in 
the  name  of  his  principal.  Slack  pole  v.  Arnold,  11  Mass.  Rep.  27.  Arpid- 
«»  *-  Ladd,  12  Mass.  Rep.  173.  For  where  an  agent  drew  a  bill  of  ex- 
change in  his  own  i§inc  on  a  commercial  house,  in  which  his  principal  was 
a  partner,  and  in  the  bill  ordered  the  contents,  when  paid?  to  be  charged 
v>  his  principal,  and  the  bill  was  protested  for  non-acceptance,  he  was  held 
personally  liable  to  the  payees,  as  drawer,  notwithstanding  they  were  privy 
tn  his  instructions,  and  knew  that  he  acted  solely  as  an  agent.  Jllayhew,  &c. 
T.  P:ince,  li  Mass.  Rep.  54.     See  Meyer  v.  Barker,  6  Binn.  228.         4} 

And  it  is  not  sufficient  to  protect  a  party,  to  describe  himself  as  agent,  in 
\\?  contract,  if  the  language  of  the  contract  import  a  personal  responsibility. 
Therefore  if  a  person  sign  a  note  "  as  guardian"  he  will  be  held  personally 
l;-*ble  to  payment.  T/uitcher  v.  IHnsmore,  5  Mass.  Rep.  299.  For/tter  v. 
Fit  tier,  6  Mass.  Rep.  58.  And  although  it  may  be  said  that  as  an  adminis- 
trator cannot  by  his  promise  bind  the  estate  of  the  intestate,  so  neither  can 
t\s  guardian  bind  the  person  or  estate  of  his  ward,  and  •therefore,  unless 
the  guardian  were  personally  liable,  the  payee  would  be  without  remedy; 
yet  the  principle  of  these  cases  is,  that  the  description  of  the  trust  was  not 
n.ean*  to  exclude  that  personal  liability,  which  the  language  otherwise  im» 
p  rrlcd.  Atid  a  similar  construction  has  been  adopted  where  the  party  has 
been  described  as  attorney  or  agent  in  the  instrument. 

A  note  subscribed  "  Pro  A.  B.— C.  D."  is  the  note  of  A.    B.  and  not  of 
£.  D.,if  the  latter  had  authority  to  make  it.    Long-  v.  Colhuru,  11  Muss. 
Hep.  97.    A  note  promising  to  pay  A.  B.  "agent  of  the  t\  If.  manufac- 
turing company,"  for  value  received  of  the  company,  is  a  good  note  to  A. 
personally.   Buffums.  Chadwick,  8  Mass.  Rep.  103. — Post  52.  ^ 

An  agent  and  partner  in  a  joint  concern  was  authorised  to  take  up  mo- 
ney on  the  credit  of  the  whole  concern,  and  draw  bills  on  a  house  in  Am- 
sterdam for  payment,  and  he  took  up  money  and  drew  a  bill,  directing  the 
jnjount  to  be  charged  to  the  account  of  all  the  parties,  but  signed  the  bill  in 
*:<*  own  name  only  ;  it  was  held  that  at  least,  hi  equity,  the  payee  was  end* 
'.led  to  recover  on  non-pavment  from  all  the  partners.  Van  ReimsdvkY. 
Kane,  1  Gall.  Rep.  630.  S.  c.  9,  Cranch,  155. 
Vol,  i.         e' 


.* 
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By  act  of     ^unless  in  the  case  of  an  agent  contracting  on  tlie  behalf  of  gov- 

p*n3y  -i  .    eminent.  (a)(l.)  *  • 

With  respect  to  the  duty  and  liability  of  agents  in  relation  to  bil  1  s 
and  notes,  it  has  been  well  observed,  that  an  agent  employed  in  ne- 
gotiating bills  of  exchange  is  bound ;  first  to  endeavour  to  procure 

or  order,  200/,  value  received  of  him,  and  place  the  same  to  account  of  the 
Yqrk  Building's  Company,  as  per  advice  from  Charles  Mild  may;  to  Mr. 
Humphrey  Bishop,  cashier  of  the  York  Building's  Company,  at  their  house: 
/  *    in  Winchester  Street,  London.    Accepted  per  H.  Bishop."    The  bill  not 

having-  been  paid,  an  action  was  brought  against  defendant  upon  his 
acceptance ;  at  the  trial  he  proved  that  the  letter  of  advice  was  addressed 
to  the  Company;  and  that  the  bill  having  been  brought  to  th,eir  house, 
defendant  was  ordered  to  accept  i^,  which  he  did  in  the  same  manner 
as  he  had  accepted  other  bills.  Page,  J.  directed  the  jury  to  find 
-  for  the  plaintiff,  which  they  did  accordingly.  On  motion  for  a  new 
•  trial,  the  court  held  the  direction  right ;  "  for  the  bill  on  the  face  of  it 
imported  to  be  drawn  on  the  defendant,  and  it  was  accepted  by  him  gener- 
ally, and  not  as  servant  to  the  Company,  to  whose  account  he  nad  no  right 
to.  charge  it  until  actual  payment  by  himself.  Atfd  this  being  an  action  by 
an  indorsee,  it  would  be  of  dangerous  consequence  to  trade  to  admit  evi- 
dence arising  from  extrinsic  circumstances,  as  the  letter  of  advice. .  And 
this  differed  widely  from  the  case  of  a  bill  addressed  to  the  master  and  un- 
derwritten by  the  servant;  where  undoubtedly  the  servant  wQuld  not  be 
liable,  but  his  acceptance  would  be  considered  as  the  act  of  the  master. 
^  bill  of  exchange  is  a  contract  by  the  custom  of  merchants,  and  the  whole 
of  that  contract  must  appear.in  writing.  In' this  case  there  was  nothing  in 
writing  to  bind  the  Company,  nor  could  any  action  be  maintained  against 
them  upon  the  bill;  for  the  addition  of  cashier  to  defendant's  name  was 
.  .  only  to  denote  the  person  with  certainty;  the  direction  to  whose  account 
to  place  it  was  for  the  use  of  the  drawee  only."  Judgment  for  the  plain- 
♦  "       tiff. 

Le  Fevre  v.  Lloyd,  5  Taunt.  749. — 1  Marsh.  318.  S.  C.  If  a  broker,  who 
'  being  employed  to  sell  goods,  procures  a  purchaser,  ;md  himself  draws  a 
bill  on  him  tor  the  amount  payable  to  the  principal,  and  which  is  accepted 
by  the  purchaser,  but  dishonoured,  the  broker,  as  drawer,  is  liable  to  be 
sued  on  the  bill,  by  such  payee  ;  and  by  the  court,  "  The  broker,  by  gi\- 
ingjj lis  bill,  put  an  end  to  aU  doubt  as  to  the  buyer's  responsibility. — 
ThW'endors,  upon  receiving  it,  in  consequence  of  the  good  opinion  of  the 
defendant,  dismiss  from  their  minds  all  care  about  the  solvency  of  the  pur- 
»  4        chaser." 

Goupy  v.  Harden,  2  Marsh.  454.— Holt,*  C..N.  P.  342.  S.  C.  Bills  are 
drawn  by  a  house  in  London  on  a  house  in  Lisbon,  and  indorsed  to  A.  in 
London.  A.  indorses  them  without  any  qualification,  to  B.  at  Paris. — Held 
that  A.  was  bound  to  B.  by  this  indorsement,  and  coulcj,  not  offer  evidence 
to  shew  that  he  was  noting  merely  as  B's  agent. 

(a)  Macbeath  v.  Haldimand,  1  T.  R.  172.— Unwin  v.  Wolscley,  id.  674  — 
Myrtle  v.  Beaver,  1  East.  135. — Rice  v.  Chute,  id.  579. 

(1)  A  like  exception  in  favour  of  public  agents  has  been  repeatedly 
recognised  in  the  United  States.  Hodgson  v.  Dexter,  1  Cranch.  363.  Jonrx 
v.  Le  Tomt/e,  3  Dal.  384.  Brown  v.  Austin,  1  Mass.  Rep.  208.  Sheffield  v. 
Watson,  3  Caines'  Hep.  69.  Freeman  v.  Otis,  9' Mass.  Rep.  272. 

Ah  agent  who  makes  a  contract  on  behalf  of  his  principal  whose  name  he 
discloses  at  the  time  to  the  person  with  whom  he  contracts,  is  not  person- 
ally liable,  and  there  is  no  difference  in. this  respect  between  an  agent  for 
government  and  an  individual.  liathbonv.  Budlong,15.  Johns.  Rep.  1.  See 
as  to  agent  indorsing  a  note  for  the  benefit  of  his  principal,  Chalmers,  Jotie„ 
&  Co.  v.  JWMnrdo.  5  Munf.  Rep.  252. 

An  agent  having  authority  to  make  notes  binding  on  a  company  cannot 
delegate  such  authority  to  a  sub-agent.    Emerson  y,  Providence  Hat  Minn: 
factoring  Company  12  Mass.  Rep.  237. 
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r.c^OBee ;  secondly,  on  refusal  to  protest  for  non  acceptance  ;  By  act  of 
i&3j,  to  advise  the  remitter  of  the  receipt,  acceptance,  or  pro-  agcn  " 
t^q;  and  fourthly  to  advise  any  third  person  that  is  concerned  ; 
r:  ill  this  without  any  delay  (a).   Losses  occasioned  by  the  fraud 
or  faJnre  of  third  persons  to  whom  an  agent  has  given  credit  pursu- 
is:  ti>the  regular  and  accustomed  practice  of  trade,  are  not  charge* 
s^If  upon  him  (&).     And  therefore,  where  the  receiver  of  Lord 
Plymouth's  estate  took  bills  in  the  country  of  persons  who  at  the 
■Amcwere  reputed  to  be  of  credit  and' substance  in  order  to  re- 
turn the  rents  in  London  ;  the  bills  were  dishonoured  and  the  mo- 
ifej  Isst,  and  yet  the  steward. was  held  to  be  excused  (c) ;  and  if 
atrihtee  appoints  rents  to  be  paid  to  a  banker  at  that  time  in  cre- 
cii't,  indthe  banker  afterwards  breaks,  the  trustee  is  not  answera- 
ble.   And  it  has  been  observed  that  none  of  these  cases  are  on  ac- 
count of  necessity,  but  because  the  *persons  acted  in  the  usual  me-      L  *  38  "] 
thcd  of  business  (J).    So  in  an  action  for  money  had  and  recciv- 
ed,  the  facts  were,  that  the  plaintiff 'had  engaged  the  defendant, 
as  bi&  agent, to  receive  money  due  to  him  from  his  customers, 
directing  h'un  to  remit  by  the  post,  a  bill  for  these   and  other 
sums  due  to  him.  *  A*. bill  was  accordingly  remitted  to  him  by 
the  post,  but  the  letter  was   suppressed,  and  the  money  upon 
the  bill  received  at  the  banker's  by  some  unknown  person,  and 
\?&s  not  recovered.      Lord  Kenyon  said,  "  had  no  direction  been . 
given  about  the  mode  of  remittance,  still,  this  being  done  in  the 
K*uaJ  way  of  transacting  business  of  this  nature,  I  should  have  held 
'^defendant  clearly  discharged,from  the  money  received  as  agent.  , 
Ir  was  so  determined  in  Chancery  forty  years  ago  (e)"    However, 
it  may  be  collected  from  a  case  recently  decided  in  Chancery,  that 
if  an  agent  place  his  principal's  money  to  his  own  account  with  his 
general  banker,  without  any  mark  by  which  it  may  be  specified  as 
belonging  to  the  trust,  and  the  banker  fail,  the  agent  will  not  be 
excused,  because.be  cannot  so  deal  with  his  principal's  money,  as 
that  if  the  banker's  solvency  continue,  he  may  be  in  a  condition  to 
treat  it  as  his  own,  and  if  insolvency  happen,  he  may  escape  by  con- 
sidering it  as  belonging  to  his  principal  (/).    And  a  loss  occasion- 
ed by  any  unauthorized  disposal  or  adventure  of  the  principal's  mo- 
ney, and  not  prescribed  by  the  usage  of  business,  though  intended 
tor  his  benefit,  is  chargeable  to  the  agent  (g) ;  aud  therefore  where 

(a)  Beawes,  431.— Payley,  4  &  5.  34. 

('0  Ruisell  v,  Hankey,  6  T.  R.  12.— Payley,  37,  8. 

(c)  Knaght  v.  Lord  Plymouth,  3  Atk.  480. 

id)  Ex  parte  Parsons,  Ambl.  219.  and  see  1  Br.  Ch.  R.  452.-3  Ves.  jun.  . 
36.— 6  Ves.  jun.  226.  266*— 5  Ves.  jun.  331.  8*9.  and  see  Warwick  r- 
Noakes,  Peake  Rep.  68. 

(e)  Peake,  Ni.  Pri.  Cas.  68.    Warwicfc  v»  Noakes.* 

(/)U  Ves.  jun.  382.  Wren  v.Kirton,  # 

> j  Pavlejr,  39.  .    '•    '   ■ 
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*  * 

By  act  of     A.'  in  London  consigned  goods  to  the  firm  of  B.  and  C.  at  Hambu  rg 

a^  n  "  For  sale  upon  a  del  credere  commission,  and  B.in  London  made 

advances  to  A.  to  be  repaid  out  of  the  proceeds,  and  B.  and  C.  with 

the  proceeds  purchase  bills  for  A.  which  they  transmitted  to  B.  in. 

L  *  39  ]]      London,  specially  indorsee!  to  him,  and  these  bills,  whilst  they 

I  were  in  B's  hands  were  dishonoured,  it  was  held' that  B.  and  C. 

r  must  bear  the  loss  (a).  On* the  other  hand,  in  general,  whatever  pro- 

fit  an  agent  ma}  derive  frpm  dealing  with  bills,  the  property  of  his 
principal,  belonging* to  his  principal,  and  therefore  where  the  mas- 
ter of  a  ship  in  a  foreign  port,  from  the  state  of  the  exchange,  recciv- 
*  ed  a  premium  for  a  bill  drawn  upo»  England  on  account  of  the 
ship,  it  was  held,  that  this  belonged  to  his  owner,  although  there 
may  have  been  a  usage  for  masters  of  ships  to  appropriate  such 
premiums  to  their  own  use  (b).  Where  a  person  holds  bills,  as 
agent  for  another,  and  a  third  person  sues  Mm  for  the  same,  he 
may,  by  resorting  to  a  Court  of  Equity,  compel  the  two  claimants 
to  litigate  the  claim,  without  involving  him  in  the  expence  of  re- 
sisting two  suits  ;  and  a  bill  of  interpleader  has  been  sustained 
upon  bills  of  exchange,  received  by  the  plaintiff  as  agent,  to  pro- 
cure payment  for  his  principal  in,  Scotland,  to  whom  they  had 
been  remitted,  against  an  order  for  goods,  pursued  in  an  action  of 
trover  by  sueh  principal,  and  also  by  attachment  in  Scotland  by  a 

•  creditor  of  the  principal  (c)% 
By  act  of  With  respect  to  a  person  becoming  party  to  a  bill,  by  the  act  of 
partner.         his  partner,  it  is  observable,  that  although  in  general  one  joint  te- 

*  nant,  or  person  jointly  interested  with  another,  in  reaTor  person- 
al property,  is  not  capable  by  himself,  of  doing  any  act  which  may 
tend  to  prejudice  the  other  (d);  yet  by  the  custom  of  merchants, 
long  established  as  law,  if  one  partner  draw,  accept,  or  indorse  a 
bill  or  note,  in  the  name,  or  as  on  the  behalf  of  the  firm,  such  act 
'will  render  all  the  partners  liable  to  a  bona  fide  holder,  although 
the  other  partners  were  ignorant  of  the  transaction,  and  were  even 

f  *  40  1     intentionally*  defrauded  by  their  partner  (e).  By  entering  into^lie 

(a)  Lucas  and  others  v.  Groning  and  others,  1  Stark,  391. 

(b)  Diplock  v.  Blackburn,  3  Campb.  43. — Thompson  v.  Havelock,  1 
Campb.  527. — Pay  ley  on  Prin.  &  Agent,  41.— 1  Ves.  S3, — Chitty's  Law  of 
Apprentices,  67,  8,  9.  * 

Sc)  Stevenson  v.  Anderson,  2  Ves.  &.  B.  407. 
d)  OftHv  v.  Ward,  1  Lev   234.— Tooker's  case,  2  Co.  67.— Lingan  i . 
Payn,  Bridgm.  129. — Bac.  Ab.  Joint-tenant,  H.  3. 

(e)  See  the  older  cases,  Pinkney  v.  Hall,  1  Salk.  126. — Lord  Raym.  175. 

S.  C— Smith  i>.  Jarves,  Lord  Raym.  1484.^ v.  Lay-field,  1  Salk.  ii92. 

—Anon.  Sty.  370.— Harrison  v.  ,'lackson,  7T.R.  207.  Anon.  12  Mod.  345. 
—Lane  r\  \\  illiams,  2  Vera.  277.  Id.  292.  S.  C.  Bac.  Ab.  Merchant,  C — 
Tin.  Ab.  Partners,  &— .Watson,  W5 ;  and  the  more  recent  cases,  Sheriff  v. 


TO  A  BILL  OP  EXCHANGE,  &C.  . 

piAtMrship  each  party  reposes  confidence  in  the  other,  and  con-  By  act  of 
£sj»  him  his  geaeral  agent  as  to  all  the  partnership  concerns  ;  Partucr* 
ni  it  would  be  a  great  impediment  to  commerce,  *  fan  the  ordi- 
ijj  transactions  of  their  trade  it  were  necessary  thdt  the*actual 
cs.-fnt  of- each  partner  should  be  obtained,  or  that  it  should  be 
xtrtained  that  the  transaction  was  really  for  the  benefit  of  the    # 
f-nri:  hence  the  act  of  one,  when  it  has  the  appearance  of  being 
on  behalf  of  the    linn,  is  considered  as  the  act  of  the  rest,  and 
wrentver  a  bill  is  drawn,  accepted,  or  indorsed,  by  one*  of  several  i 

partsers.as  on  behalf  of  the  firm,  during  the  existence  of  the  part- 
Ee^bip,  and  it  gets  into  the  hands  of  a  bona  fide  holder,  the  part- 
3er*ar*  liable  to  him,  though  in  truth  one  partner. only  negotiated 
ilx  bill  for  his  own  peculiar  benefit  without  the  consent  of  his  co- 
partners (a),  *and  this  rule  prevails,  although  by  the  terms  of  the      [  *•  41  5 

ttlkes,  1  East.  48.— Swan  v.  Steele,  7  East.  210.— "Ridley  v.  Taylor,  13 

Easv  175. — Ex  parte  Bonbonus,  8  Vcs.  jun.  542. — Ex  parte  Gardom,  15 

Ves.Juti.  286.  and  see  Bayl.  55.  74,  5.— Schv.  N.  P.  289.     But  the  implied 

av.t\\onty  of  a  partner  does  not  enable  him  to  execute  deeds  in  the  name  of 

the:  firm,  Ball  v,  Dnnsterville,  4  T.  H.  313.— Harrison  v.  Jackson,  7  T.  R. 

- 07- — Holt,  C.  N.  P.  143.     And  the  decisions  are  contradictory  upon  the 

question,  whether  one  partner  can  give  a  guarantee  tot  the  debt  of  a  third 

person,  so  ah  to  bind  the  other  without  his  authority.     Ex  parte  Gardom, 

!■>  Ves.  jun.  2S6.  ace.  Duncan  v.  Lowndes  and  another,  3  Campb.  478.  con- 

t>'a.  An  executor  who^after  the  death  of  one  of  several  partners,  continues 

to  receive  his  share  fpr  the  benefit  of  infants,  is  liable  on  a  bill  issued  by 

tLe  firm,  although  his  name  (foes  not  appear  in  the  hrm,  Wightman  v.  • 

To-tfTixoe  and  another,  1  M.  St  S.  412.. 

(a)  Admitted  in  Sheriff'*?.  Wilkes,  1  East.  48.— Decided  in  Swani/.  Steele, 
7  East.  210.— 3  Smith's  Rep.  199.  S.  C.— Ridley  v.  Taylor,  13  East  175.—       *. 
Ibker  v.  Charlton,  Peake,  80. — Lane  v.  Williams,  2  Vern.  277.     Arden  v. 
S/iirpe,  2  Esp.  Rep.  524. — 'Wells  v.  Masterman,  2  Esp.  Rep.  731.— .lacaud 
*.  French,  12  East.  322,  3. ;  and  see  Bayl.  55.  74,  5.     In  the  case  of  Swan  • 

I-  al.  v.  Steele,  7  East.  210.  the  facts  were  these  :  A.  B  and  C.  traded  un- 
ucr  the  firm  of  A.  and  B.  in  the  cotton  business,  C.  not  being  .known  to  the 
tvnrid  as  a  partner ;  and  A.  and  B.  traded  as  partners  alone,  under  the  same 
txm  in  the  business  of  grocers ;  in  w  liich  latter  business  they  became  in- 
debted to  D.  and  gave  him  their  acceptance,  which  not  being  able  to  take 
»:p  when  due,  they,  in  order  to  provide  for  it,  indorsed  in  the  common 
fiim  of  A.  and  B.  a  bill  exchange  to  D.  which  they  had  received  in  the  cot- 
ton business,  in  which  C.  was  interested;  but  such  indorsement  was  un- 
known to  C.  of  whom  D.  the  indorsee  had  no  knowledge  at  the  time  ;  and 
it  tos  decided  that  such  indorsement  in  the  firm  common  to  both  partner- 
KiTHof  a  bill  received  by  A.  and  B.  in  the  cotton  business,  bound  C.  their  <. 

secret  partner  in  that  business,  and  that  consequently  C.  was  liable  to  be 
sued  by  D.  on  such  indorsement,  the  latter  not  knowing  of  the  misapplica- 
tion of  the  partnership  fund  at  the  time.  Lord  Ellenborough,  C.J.  said, 
J1  It  would  be  a  strange  and  novel  doctrine  to  hold  it  necessary  for  a  person  9 

receiving  a  bill  of  exchange  indorsed  by  one  of  several  partners,  to  apply 
to  each  of  the  other  partners,  to  know  whether  he  assented  to  such  indorse* 
n?nt.  or  otherwise  that  it  should  be  void  ;  there  is  no  doubt,  that  in  the  ab- 
«<!rice  of  all  fraud  on  the  part  of  the  indorsee,  such  indorsement  would  bind 
*'•  the  partners.  There  may  he  partnerships  where  r.one  of  the  existing 
partners  have  their  names  in  the  firm;  third  persons  may  not  know  who 
they  are  ;  and  yet  they  are  all  bound  by  the  acts  of  any  of  the  partners  in 
Uit  name  or  firm  of  the  partnership,— The  distinction  is  well  settled,  that 
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By  act  of     partnership  deed,  the  partners  were  prohibited  *from  circulating 

^♦42'  1  an?  bills  or  noteSj if  the  *lolcler were i§nor?nJ °* tliat circumstance 
at  the  time  \m  deceived  the  same  ;  though  on  proof  of  such  restric- 
tive clause,  and  that  the  bill  was  issued  by  one  partner  without  the 

•  if  a  creditor  of  one  of  the  partners  collude  with  him  to  take  payment,  or 
security  for  his  individual  debt  out  of  the  partnership  funds,  knowing-  at 
the  time  that  it  is  without  the  consent  of  the  other  partner,  it  is  fra»ulu  - 
lent  an  void;  but  if  it  be  taken  bond  fide  without  such  knowledge  ut 
time,  no  subsequently  acquired  knowledge  of  the  misconduct  of  the  part- 
•     ^  ncr  in  giving  such  security  can  disaffirm  the  act ;  if  the  interests  of  the 

plaintiffs  in  the  Hill  were  once  well  vested,  no  subsequent  knowledge  that: 
such  indorsement  was  made  without  the  consent  of  one  of  the  partners, 
will  divest  it;  and  it  would  be  highly  inconvenient  that  it  should  ;  because 
if  the  plaintiffs  had  been  apprized  at  the  time  that  the  partner  who  indors- 
od  the  bill  had  no  authority  to  do  so,  they  might  have  obtained  some  other 
security  for  their  demand." 

in  Ex  parte  Bonbonus,  8  Ves.  jun.  542.  the  Lord  Chancellor  Eldon  said, 
"  This  petition -is  presented  here  upon  a  principle  which  it  is  very  difficult 
to  maintain ;  that  if  a  partner  for  his  own  accommodation  pledges  the  part- 
nership, as  the  money  comes  to  the  account  of  the  single  partner  only,  the 
partnership  is  not  bound.  I  cannot  accede  to  that ;  I  agree,  if  it  is  manifest 
to  the  persons  advancing  money  that  it  is  upon  the  separate  account,  and 
so  that  it  is  against  good  faith  that  he  should  pledge  the  partnership, 
.  then  they  should  shew,  that  he  had  authority  to  bind  the  partnersliip.  But 
if  it  is  in  the  ordinary  course  of  commercial  transactions,  as  upon  discount, 
it  would  be  monstrous  to  hold  that  a  man  borrowing  money  upon  a  bill  of 
exchange,  pledging  the  partnership  without  any  knowledge  in  the  hankers 
that  it  is  a  separate  transaction,  merely  because  that  money  is  all  carried  into 
the  books  of  the  individual,  therefore  the  partnership  should  not  be  bound. 
No  case  has  gone  that  length.  It  was  doubted,  whetjier  Hope  v.  Cust  was 
\  not  carried  too  far,  yet  that  does  not  reach  this  transaction,  nor  Sheriff'  v. 

Wilkes,  as  to  which  I  agree  with  Lqrd  Kenybn,  that  as  partners,  whether 
they  expressly  provide  against  it  in  their  articled,  (as  they  generally  do, 
though  unnecessarily,)  or  not,  do  not  act  with  good  faith,  when  pledging- 
the  partnership  property  for  the  debt  of  the  individual^ .so  it  is  a  fraud  in 
the  person  taking  that  pledge  for  his  separate  debt.  The  question  of 
•  fact,  whether  this  was  fair  matter  of  discount,  or,  being  an  antecedent,  se- 

parate, debt  of  Rogers,  the  discount  was  obtained  merely  for  the  purpose 
of  paying  that  debt,  by  the  application  of  the  partnership  funds,  which 
-     '  question  is  brought  forward  by  the  affidavits,  though  not  by  the  petition, 

«  roust  lead  to  farther  examination.    If  the  partners  are  privy,  and  silent, 

permitting  him  to  go  on  dealing  in  this  way,  without  giving  notice,  the 
question  will  be,  whether  subsequent  approbation  is  not  for  tins  purpose 
,  equivalent  to  previous  consent.    In  Fordyce's  case,  Lord  Thurlow  and  the 

•  judges  had  a  great  deal  of  conversation  upon  the  law;  and  they  doubted 

upon  the  danger  of  placing  every  man  with  whom  the  paper  of  a  partner- 
ship is  pledged,  at  the  mercy  of  one  of  the  partners,  with  reference  to  the 
account  he  may  afterwards  give  of  the  transaction.  There  is  no  doubt, 
•  now  the  Taw  has  taken  this  course,  that  if  under  the  circumstances  the  par- 
ty taking  the  paper  can  be  considered  as  being  advertized  in  the  nature  of 
the  transaction,  that  it  was  not  intended  to  be  a  partnership  proceeding,  as . 
if  it  was  for  an  antecedent  debt,  prima  facie,  it  will  not  bind  them;  but  it 
will,  if  you  can  shew  previous  authority,  or  subsequent  approbation ;  a 
strong  case  of  subsequent  approbation  raising  an  inference  of  previous  po- 
sitive authority.  In  many  cases  of  partnership,  and  different  private  con- 
cerns, it  is  frequently  necessary  for  the  salvation  of  the  partnership  that 
the  private  demand  of  one  partner  should  be  satisfied  at  the  moment;  for 
the  ruin  of  one  partner  would  spread  to  the  others ;  who  would  rather  let 
*  him  liberate  himself  by  dealing  with  the  firm.     The  nature  of  the  subse- 

quent transactions  therefore  must  be  looked  to,  as  well  as  that  at  the 
time." 
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By  act  of  ing  given*  for  an  antecedent  debt  du^frora  one  of  the  partners, 
F^Xi*  -,  raises  a  presumption  that  the  creditor  knew  that  the  bill  Was  given 
without  the  concurrence  of  the  other  partners(a),  and  that  the 
taking  the  instrument  from  one  of  the  partners  in  his  own  hand- 
writing, without  consulting  the  others,  raises  a  presumption  that, 
there  is  not  any  concurrence  of  the  firm(6).  But  as  a  partnci 
may  in  his  individual  capacity  have  a  claim  upon  the  firm,  in  re- 
spect of  which  he  might  draw,  accept,  or  indorse  a  bill  in  it* 
name,  it  seems  to  be  now  established  that  the  mere  circumstance 
of  the  party  to  whom  he  delivers  it,  knowing  that  he  was  using  it 
for  his  private  benefit,  does  not  afford  sufficient  evidence  of 
collusion  to  invalidate  the  transaction(c).    A  strong  case  of  sub- 

Arden  r>.  Sharp  and  Gilson,  2  Esp.  Rep.  523.  Plaintiff  indorsee  of  a  hill 
of  exchange  against  defendants  as  indorsers;  the  plaintiff  proved  that  de- 
fendant, Gilson,  came  to  him  on  the  1st  March,  and  brought  the  bill  in 
question,  and  requested  him  to  get  it  discounted  for  him  ;  but  .wished  t!u- 
business  to  be  kept  secret  from  his  partner,  Mr.  Sharp,  to  which  plaint 2 if 
assented,  and  took  the  bill ;  the  indorsement  of  Sharp  and  Gilson  v.'us 
proved  to  be  the  hand-writing1  of  Gilson.  Lord  Kcnyon.  •"  The  party  in 
this  case  who  brings  the  action,  was  himself  the  person  who  took  Uic  biM 
with  the  indorsement  by  the  one  partner  only,  and  was  informed  that  the 
.  /  transaction  was  to  be  concealed  from  the  other,  he  cannot  sue  the  partner- 

/  ship  ;  the  transaction  indicates  that  the  money  was  for  that  partner's  own 

use,  and  not  raised  on  the  partnership  account,  therefore  shall  not  be  al- 
lowed to  resort  to  the  security  of  the  partnership,  to  whom  in  the  original 
transaction  he  neither  looked  nor  trusted."     Plaintiff  nonsuited. 

Hope  v.  Oust,  B.  It.  M.  1T74,  cited  by  Lawrence,  J.  in  1  East.  53.  and 
sec  ante,  42,  in  notes.  Forth  cc  tiaded  on  his  separate  account  as  well  ;ts 
m  partnership  with  others,  and  being  indebted  to  Hope  on  his  separate  ac- 
count, gave  him  a  general  guarantee  in  the  partnership  name  for  his  o\\  u 
debt.  Lord  Mansfield  left  it  to  the  jury,  whether  the  taking  of  a  guaran- 
tee were,  in  respect  to  the  partm-rs,' a  fair  transaction,  or  covinous;  wiiu 
.'  .sufficient  notice  to  ihc  plaintiff,  of  tiie  injustice  and  breach  of  trust  Ford  co. 
was  guilty  of  in  giving  it.  The  jury  found  for  the  defendant. — In  Ex  parte 
Bonbonus,  8  Ves.  544.  the  Lord  Chancellor,  after  mentioning*  the  above 
case,  said,  that  if  under  the  circumstances  the  party  taking  the  paper  cuu 
be  considered  as  being  advertized  of  the  nature  of  "the  transaction,  that  it 
was  not  intended  to  be  a  partnership'  proceeding,  as  if  it  was  for  an  antece- 
dent debt  prima  facie  it  will  not  bind  them,  but.  it  will  if  you  can  shew  pre- 
vious authority  or  subsequent  approbation,  a  strong  case  of  subsequent  ap- 
probation raising  an  inference  of  previous  positive  authority. 

(a)  Ex  parte  Bonbonus,  8  Ves.  541.— Hope  v.  Cust,  cited  in  1  East.  5i\ 
S.  C— 1  Mont.  622. 

(A)  Hope  v.  Oust,  1  East.  51.  ante,  43,  in  notes. 

(r)  Ex  parte  UornVmu.:-;.   J3  ""'«.*.  jun.  542.   544. — Henderson  v.  "Wild, 
2  Campb.  561,  2.— Ridlc}  v.  Taylor."  13  East.  175.     In  the  hist  case  it  \v:i> 
held,  that  if  one  partner  draw  or  indorse  a  bill  in  the  partnership  firm,  it 
•  will  prima  facie  bind  the.  firm ,  although  passed  by  the  o-ie  partner  to  a  sep:i- 
♦  rate  creditor,  in  discharge  of  h;x  own  dub: ,•  unless  there  be  rvidence  of  co- 

fin  between  snch  separate  debtor  and  creditor,  or  at  least  of  the  ivani  c.j 
authority,  either  express  or  to  be  implied,  in  the  debtor  partner,  to  give  the 
joint  security  of  the  firm  for  his  separate  debt.  But  it  was  held  that  no 
sufficient  circumstance  appeared  in  that  case,  to  raise  any  presumption  ad- 
verse to  the  separate  creditor,  for  taking  such  joint  security,  in  a  case  whci  c 
the  bill  appeared  to  have  been  drawn  in  the  name  of  the  firm,  to  their  o\v  n 
order,  eighteen  day*  before  the  delivery  of  it  to  the  separate  creditor,  and 
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TO  A  BILL  OF  EXCHANGE,  ftc. 

'Kqient  approbation  by  all  the  partners,  raises  an  inference  of  By  act  of 
tdrprerious  authority  having  been  given  to  the  particular  part-  parTi5  t 
isr  to  sign  the  partnership  name  to  a  bill,  or  to  negotiate  it,  and      L     45  J 
Subject  the  partners  to  liability  in  the  transaction,  where  they 
Kflld  not  have  been  chargeable  without  such  subsequent  as- 

Even  in  transactions  in  which  all  the  partners  are  interested, 
the  authority  of  one  partner  to  bind  the  other,  by  signing  bills  of 
exctaage,  or  promissory  notes,  in  their  joint  names,  is  only  im- 
puted may  be  rebutted  by  express  previous  notice  to  the  party 
tiling  the  security  from  one  of  them,  that  the  other  would  not  be 

'i^e  for  i1(6).  And  though  where  A.  was  'partner  in  a  firm  tra-      [  *  46  ] 

tei hire  been  accepted  and  indorsed  before  such  delivery,  and  to  have  been 
^  for  a  larger  amount  than  the  particular  debt ;  and  where,  though 
tic  mjWment  was  in  feet  made  by  the  hand  of  the  debtor  partner,  yet  it 
o.u  not  sppear  that  that  fact  was  known  to  the  separate  creditor  at  the  time, 
tad  this  too  in  a  case  where  direct  evidence  might  have  been  given  of  co- 
nn, or  want  of  authority,  if  it  existed.  For  the  action  being  brought  by  *£ 
5-,>arate  creditor  against  the  acceptor,  either  of  the  partners  mijrht  have 
d^b?™  "  V*?8"  ,by  ^  defendant,  to  disprove  the  authority  of  the 
for .SEZFl '  to.*«  ^  J°int  «?nity «  f<*  though  if  the  separate  credi- 
tZ  7™ rev^^nst  ^e  acceptor,  he  would  have  his  remedy  over  against 
ine  nrm;  jet  the  innocent  partner  would  have  his  remedy  over  against  the 
vtf^  ^^ruptcy  of  the  debtor  partner  in  the  mean  time  does  not 
I  A^r^**011  °f  ConlPeLtencv- ,  And  Lord  EUenborough,  C.  J.  said. 
*£Z2£ial 0ne  Partn1er  ,s  bouna  bv  ^e  indorsement  of  another  in  the 
C? -  hX  ^  Vr«  ^  1>"«»P*™  "»y  be  cut  down,  by  shewing  col- 
-XkJL?0  ?lffiFull7  f  the  case  is,  that  we  have  not  the  facts  suffi- 
«-atJv  before  us  to  shew  that  collusion.    If  this  were  distinctly  the  case  of 

-  Hitd^ng  by  one  partner  of  a  partnership  security,  for  his  own  separate 
*« .without  the  authority  of  the  other  partner;  or  if  there  existed  in  this 
'«*.  evident  covin  bet  ween  one  partner,  and  the  holder  of  the  partnership 
|-.intyt  upon  which  the  action  is  brought,  in  order  to  charge  die  other 
i  TJ  ♦  ?*  ^,S  kjl^ed^e  or  consent,  either  express  or  implied,  for 
[.'I  f  nv*c  ^vantage  of  the  parties  to  such  covinous  agreement,  we  should 
,*?*  ™1  to  pronounce  a  bill,  drawn  and  indorsed  under  such  cir- 
c  <*Ui>ces>  void  m  the  hands  of  the  covinous  holders,  upon  the  principle 
^  Jown  in  the  case  of  Sheriff  and  another  t>.  Wilkes  and  otlicri,  1  East. 

*  not  upon  the  fects  stated,  such  does  not  distinctly  appear  to  us  to  be 

£  ^  ?  ^S       ?lt  .aUpc.1'  that  ti,ere  Was  anv  such  'crMaa  negUffenHa  on 
^  part  ot  the  plamtifls,  m  not  inquiring  whethe*  Ewbank,  the  one  part- 

[ l  viui  whom i  they  dealt,  was  authorised  to  dispose  of  this  security  (which 
-i  ongmaUy  been  partnership  property)  as  his  own,  as  to  render  this  trans- 

*um  on  that  account  fraudulent,  and  therefore  void." 
(«;  Seethe  cases,  1  Mont.  622.— Watson,  202.  ante,  42  and  34>  in  notes. 
«j  Lord  Galway  v.  Matthew  and  another,   10  East.  264.—  —  v 
'  ?'  1  Salk.  291.— Minnit  v.  Whitney,  16  Vin.  Abr.  244.    liayl.  57. 

-  ^to «1  Gaiway  v.  Matthew  and  Smithson,  10  East.  264.    The  defend- 
* » ind  W  hrtehouse  (since  deceased)  were  in  partnership  as  brewers. 

*  !2w  applied  to  the  plaintiff"  to  lend  his  acceptance  for  200/.  to  enable  '    ' 

*  to  pay  excise  duties  due  from  the  house,  and  promised  in  return  to 
t. •  r'ue  note  of  the  firm,  payable  four  days  before  the  acceptance.  The 
r  :  'J,r  ^Ve  his  ****?***<*,  and  Matthew  drew  the  note,  and  signed  it  for 
;;  at  If  and  partners.  He  then  got  the  acceptance  discounted,  and  applied 
1>J  inpayment  Df  partnership  debts,  reserving  enough  to  himself.  The 
F-xnutf,  after  Whiteheuse's  death,  was  obliged  to  take  up  hid  acceptance, 
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OF  THE  PARTIES 


By  act  of 

partner. 


ding  under  a  particular  name  in  one  branch  of  business,  and  som  < 
of  the  partners  in  that  firm  carried  on  another  line  of  business  i  t 
the  same  name,  and  issued  a  bill  in  the  name  of  the  firm,  merely 
on  account  of  transactions  concerning  the  latter  business,  ii 
which  A.  had  no  concern,  yet  it  was  held  that  he  wa&  liable  to  n 
bona  fide  holder(a),  jet  where  persons  are  partners  only  in  a  par\ 
titular  and  single  transaction,  and  not  general  partners,  they  arc; 
not  liable  even  to  a  bona  fide  holder  on  a  bill  issued  by  one  of  the  rri 
in  relation  to  a  different  concern (6). 

An  act  of  bankruptcy  committed  by  one  of  several  partners 
however  secret,  ipso  facto  determines  his  power  to  make  use  o i 
the  name  of  the  firm,  and  no  person  can  derive  any  benefit  or 
right  of  action  against  the  firm,  upon  any  bill  or  note  negotiated 
by  the  party,  after  such  his  act  of  bankruptcy (c).    And  after  the 

and  now  sued  the  defendants  on  the  note.  Matthew  suffered  judgment  by 
default,  but  Smithson  proved  that  the  plaintiff,  before  he  took  the  note, 
had  received  notice  of  an  advertisement  by  him,  warning  persons  not  to 
trust  Matthew  on  his  account,  and  that  he  would  be  no  longer  liable  lb- 
drafts  drawn  by  the  other  partners  on  the  partnership  account.  And  Lord 
Ellenborough  held,  that  the  plaintiff  having  taken  the  note  after  such 
warning  could  not  recover,  and  therefore  nonsuited  him,  and  on  motion  to 
set  aside  nonsuit,  the  court  refused  the  rule. 

(a)  Swan  v.  Steele  and  another,  7  East.  210. — Baker  v.  Charlton,  Peake, 
80.— ante,  402,  note  2. 

(A)  Williams  v,  Thomas,  Hunter  and  Latham,  6  Esp.  Rep.  18.— Messrs. 
Leake  and  List  drew  a  bill  for  1500/.  in  favour  of  plaintiff,  for  goods  fur- 
nished the  ship  Cecelia,  in  which  the  defendants  were  charged  as  accep- 
tors. Defendants  proved  that  the  acceptance  was  made  by  the  defendant, 
Latham,  on  his  own  account.  The  defendants  were  partners  in  the  ship 
Cecelia,  of  which  defendant,  Thomas,  was  captain,  and  had  guaranteed 
Leake  and  List  to  secure  to  them  the  money  for  the  outfit.  Per  I-ord  El- 
lenborough, Leake  and  List  could  give  no  better  title  to  the  holder  than 
they  had  themselves ;  they  could  not  draw  for  a  general  account,  but  for 
the  account  of  the  ship  only;  they  could  not  bind  Thomas  by  drawing-  a 
bill  upon  him,  and  the  otber  defendants,  for  an  account  unconnected  with 
the  ship.    Plaintiff  nonsuited.  ' 

(c)  Thomason  and  others  v.  Prere  and  others,  10  East.  418.  Thomason, 
Underbill,  and  Guest,  were  partners  in  trade  at  Birmingham,  and  being-  in- 
debted to  the  defendants  to  the  amount  of  1800/.  and  creditors  upon  Gam- 
ble and  Co.  for  1450/.  Underhill  and  Guest,  on  the  11th  of  October,  1817, ' 
without  the  knowledge  of  Thomason,  who  was  then  abroad,  indorsed  t«. 
the  defendants  a  bill  drawn  by  Thomason,  Underbill,  and  Guest,  upon  arm 
accepted  by  the  agents  of  Gamble  and  Co.  for  this  1450/.  Underhill  and 
Guest  had,  on  the  7th  October,  1807,  committed  acts  of  bankruptcy,  upon 
which,  separate  commissions  issued  on  the  19th.  The  bill  for  1450/.  became 
due  on  the  6th  December,  and  was  then  paid.  And  to  recover  this  momy, 
the  present  action  was  brought  by  Thomason  and  the  assignees  of  Under- 
hill and  Guest  The  house  of  Thomason,  Underbill,  and  Guest,  was  stilt 
indebted  to  the  defendants  beyond  the  amount  of  the  sum  now  sought  tu 
be  recovered.  The  plaintiffs  were  nonsuited  by  Grosei  J.  Hut  on  a  rule 
nisi  for  a  new  trial,  the  court  (Lord  Ellenborough  absente)  hekl,  that  the 
indorsement  having  been  made  after  an  act  of  bankruptcy,  though  before 
the  issuing  of  the  commission,  and  though  for  the  purpose  of  paying:  * 
partnership  debt,  was  invalid,  and  they  inclined  to  think,  that  this  action, 
being  brought  to  recover  the  money  received  on  the  bill,  which  had  been 
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TO  A  BILL  OF  EXOHAUGE,  &C. 

of  a  partnership  by  agreement  duly  notified  in  the  By  act  of 
luirie,  one  of  the  persons  who  composed  the  firm  cannot  put      [~  *  47  "1 
renrtnership  name  on  any  negotiable  security,  even  though  it 
nited  prior  to  the  dissolution,  or  were  for  the  purpose  of  liqui- 
Lzi*  the  partnership  debts,  notwithstanding  such  partner  may 
ure  had  authority  to  settle  the  partnership  aflfairs(a).    And  after 
l  <kt  of  the  dissolution  of  a  partnership  published  in  the  Gazette, 
aid  seat  round  to  the  customers  of  the  firm,  if  one  of  the  part* 
nsrs,  vko  carries  on  the  business  under  the  old  firm,  draws,  ac- 
ceptor indorses  bills  in  the  name  of  that  firm,  the  other  partners 
need  att  apply  for  an  injunction  against  his  doing  so,  for  they  are 
boc  fable  npon  such  bills,  given  to  a  person  ignorant  of  the  dis- 
solution of  the  partnership^).    And  though  it  has  been  held  that 
r*citice  in  the  Gazette  is  not  sufficient  against  persons  who  were 
customers  of  the  firm,  during  the  existence  of  the  partnership,  and 
that  a  particular  notice  should  be  given  to  each ;  it  appears  to  be 
clearly  established,  that  notice  in  the  Gazette  is  at  all  events  suf- 
ficient agaAnst  all  persons  who  •have  not  previously  had  transac-      [  *48  } 
tions  with  the  finn(c).    And  where  after  the  actual  dissolution  of 
a  partnership  duly  notified  in  the  Gazette,  one  of  the  parties  ac- 
cepted a  bill  in  the  name  of  the  partnership  firm,  drawn  after  the 
dissolution,  but  dated  before  it,  it  was  held  that  an  indorsee  who 
took  the  bill  without  notice  of  the  dissolution,  could  not  inforce 
the  bill  against  the  other  members  of  the  firm,  and  a  distinction 
was  taken  by  the  court  between  such  case,  and  the  case  of  goods 
applied  after  the  dissolution  of  the  partnership,  but  without  no- 
'i:ef  by  a  person  who  had  been  in  the  habit  of  supplying  goods  to 
die  firmed).    And  an  alteration  in  the  printed  checks  is  sufficient 
entice  of  a  change  in  the  firm  of  a  banking-house  to  customers 
*:o  have  used  the  new  checks(e).   Apd  a  dormant  partner  whose 
Dime  has  never  been  announced,  may  withdraw  from  the  concern 
jritiioQt  making  the  dissolution  of  partnership  publicly  known(/). 

'Jjija  wrongfully  indorsed,  the  defendants  had  no  right  to  set  off  their  de-  t 

r.-ip  1  upon  the  firm  against  tbis  claim  by  Thomason  and  the  assignees, 

Ii  ;ir  absolute.     And  see  Ramsbottom  v.  Lewis,  1  Campb.  279.  : 

ix,  Kilgour  v.  Finlyson,  1  Hen.  Bla.  155.     Abel  v.  Sutton,  3  Esp.  Rep, 
\mu — Watson,  209. — Henderson  and  another  v.  Wild,  2  Campb.  561.— 
W  "i^btson  and  another  v.  Pullan  and  another,  1  Stark.  375. 
.'*';•  Newsome  v.  Coles,  2  Campb.  617.  and  Wrightson  and  another  v.  Pul- 
x  and  another,  1  Stark,  375* 

r)  Gorham  v.  Thompson,  Peake,  42. — Graham  v.  Hope,  id.  154.— Fox 
"•  K*nbury,  Cowp.  449.— Godfrey  v.  Macauley,  1  Esp.  Rep.  371. — Peake. 
*-•>.  155- — 1  Siderf.  127.— Leeson  v.  Holt  and  others,  1  Stark.  186.—. 
r  xinsand  another  v.  Blizard  and  another,  1  Stark.418.— IMont.  on  ParUi. 

I  j5.  i. 

(</;  Wrightson  and  another  v.  Pullan  and  another,  1  Stark.  375. 
(<0  Barfoot  and  another  u.  Goodall  and  another,  3  Campb.  147. 
(/)  Evans  v.  Drummonti,  4  Esp.  89. 


OF  THE   PARTIES 

By  act  erf     However,  an  admission  made  by  one  partner,  after  the  dissolution 

partner.  relative  to  a  previous  partnership  transaction,  will  affect  th<j 
firra(a)(l). 

The  death  of  a  party  is  in  general  a  revocation  of  all  express 
,  '  and  implied  authorities  given  by  him,  but  where  A.  being  mem- 
ber of  a  partnership  consisting  of  several  individuals,  drew  a  bill 
of  exchange  in  blank  in  the  partnership  firm,  payable  to  their  or- 
der, and  having  likewise  indorsed  it  in  the  partnership  firm,  de^ 
livered  it  to  a  clerk  to  be  filled  up  for  the  use  of  the  partnership; 

...  as  the  exigencies  of  business  might  require,  according  to  a  course; 
of  dealing  in  other  instances;  and  after  A.'s  death, and  the  sur- 
viving partners  had  assumed  a  new  firm,  the  clerk  filled  up  the 

£  *  49  ]  bill,  inserting  a  date  prior  *to  A.'s  death,  arid  sent  it  into  circula- 
tion ;  it  was  held  that  the  surviving  partners  were  liable  as 
drawers  of  the  bill  to  a  bona  fide  indorsee  for  value,  although  no 
part  of  the  value  came  to  their  hands  (6), 

Wherever  the  law  is  silent,  as  to  the  extent  of  the  above  cus- 
tom, it  should  seem  that  evidence  of  the  usage  of  merchants  is 
admissible,  but  not  otherwise  (c) ;  and  therefore  where  two  per- 
sons, who  were  not  general  partners,  drew  a  bill  on  A»B.  payable 
to  their  order,  and  separately  signed  it,  not  in  the  name  of  any 
supposed  firm,  and  only  one  of  them  indorsed  it  with  his  own 
name,  in  an  action  at  the  suit  of  an  indorsee  against  A.  B.  the 
acceptor,  Lord  Mansfieki,  on  a  new  trial,  admitted  evidence  to 
prove,  that  by  the  universal  usage,  and  understanding  of  all  the 
merchants  and  bankers  in  London,  the  indorsement  was  bail, 
because  not  signed  by  both  the  payees;  arid  accordingly  the  de- 1 
fendant  had  a  verdict ;  notwithstanding  it  was. insisted,  that  the 
validity  of  the  indorsement  was  a  question  of.  law,  and  although 
the  court  of  King's  Bench,  on  the  motion  for  the  new  trial,  had 
previously  declared  their  opinion  in  the  same  cause,  that  when  a 

•  i 

4 
(a)  Wood  v.  Braddick,  1  Taunt.  104.— -Halliday  v.  Ward,  3  Campb.  ol\    ' 

^        t  (b)  Usher  and  another  v.  William  Dauncey  and  another,  4  Campb.  97. 

Lord  EUcnborough  said,  that  this  .case  came  within  the  principle  of  Kus- 
.  sell  v.  LangstafF,  Dough  513.  that  the  power  must  be  considered  to  ema- 
nate from  the  partnership  not  from  the  individual  partner;  and  that  there- 
fore after  his  death,  the  bill  might  still  be  filled  up  so  as  to  bind  the  su  r- 
vivors. 

(e)  Edie  v.  East  India  Company,  2  Burr.  1216.  1221. — 1  Bla.  Rep.  295. 
S.  C.  See  PhiUips  on  Evid.  2d  edit.  434,  5,  6,.— Holt,  C.  N.  P.  98,  9,  in  l 
notes. 


(1)  Notice  in  the  Gazette  of  the  dissolution  of  a  partnership,  is  sufficient 
to  all  persons  who  have  had  no  previous  dealings  with  the  firm.    Lausm 
v.  Qaine,  2  Johns.  Rip.  300.    Post  52.  note. 


* 
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TO  A  BILL  OF   EXCHANOB,  &C* 

bill  goes  out  into  the  world,  the  persons  to  whom  it  is  negotiated,  t*y  act  of 
re  to  collect  the  state  and  relation  of  the  parties  from  the  bill  p.  ner' 
itself;  and  that  if  thej  appear  on  the  bill  as  partners,  it  would  be 
of  less  public  detriment  to  subject  them  to  the  inconvenience  of 
being  treated  as  such,  than  to  permit  them  to  deny  that  thej  are 
so;  and  that  persons,  by  making  a  bill  payable  to  their  order,  ren- 
der themselves  partners  as  to  that  transaction  (a). 

*lf  a  factor  of  an  incorporate  company,  draws  a  bill  on  such      £  *  50  3 
company,  and  one  member  accept  it,  the  acceptance  will  not  bind 
uie  company,  because  it  is  a  private  act  of  the  party,  and  not  a  .. 

pahlic  act  of  the  company.  And  on  the  same  principle,  if  several 
persons,  each  in  his  individual  capacity,  employ  one  factor,  and 
be  draw  a  bill  on  all  of  them  and  one  accept  it,  the  acceptance 
will  not  bind  the  rest  (b). 

Sometimes  an  express  authority  is  given  by  several  partners  to 

act  for  all  of  them,  in  which  case  the  person  authorized  acts  as 

agent  as  well  as  partner,  and  his  power  and  authority  being  ex- 

"press,  he  must  be  guided  by  it.    An  express  authority  given  to 

one  partner,  after  the  dissolution  of  the  partnership,  to  receive  all 

debts  owing  to,  and  to  pay  those  due  from  the  partnership,  on  its 

dissolution,  does  not  authorize  him  to  indorse  a  bill  of  exchange 

in  die  name  of  the  partnership,  though  drawn  by  him  in  that 

name,  and  accepted  by  a  debtor  of  the  partnership  after  the  dis- 

solation  (c).  •  •     • 

From  this  liability  of  partners  to  answer  for  the  acts  of  each 
other,  it  is  necessary,  that  after  the  dissolution  of  their  connec- 
tion, they  should,  in  order  to  avoid  the  consequences  of  any  one 
of  the  partners  making,  indorsing,  or  accepting  a  bill  in  their 
names,  give  notice  in  the  Gazette,  of  the  dissolution  of  partner- 
ship ;  and  even  this  notice,  as  has  been  before  observed,  is  not 
sufficient  against  persons  who  were  customers  during  the  part- 
nership, unless  they  have  actual  notice  of  the  dissolution ;  and 
the  partners  should  therefore  give  notice  of  the  dissolution  to 
their  individual  correspondents  (rf)..  Where  one  of  several  *part-  L  *  5*  3 
ners  refuses  to  concur  in  signing  notice  of  dissolution,  to  be  in- 

(a)  CarwJck  v.  Vickery,  Dougl.  653.  sen  qit<ere. 

(A)  Bui.  N.  P.  270.— Mar.  2d  ed.  16.— Beawes,  pi.  228.— Molloy,  b.  2.  c. 
10.  s.  18.         *      * 

(c)  Kilgour  v.  Finlyson,  1  Hen.  Bla.  155.— Abel  v.  Sutton,  3  Esp.  Rep. 
108. 

(</)  Gorhara  v.  Thompson,  Peake,  C.  N.  P.  42.— Grajiam  v.  Hope,  id. 
350.—  Pox  v.  Hanbury,  Cowp.  449.— Godfrey  v.  Macauley,  1  Esp.  Rep. 
371.— 1  Mont.  Partn.  105,  6.— Ante,  47;  but  sec  Wrightson  v.  Pulkn, 
1  Stark.  375.~Ante,  48. 


Ofc  TUB  PARTIES 

*y  act  of       terted  in  the  Gazette*  or  pending  the  partnership,  has  improperly 
partner.         issued  bills  in  the  name  of  the  firm,  it  is  advisable  to  file  a  bill,  to 
prevent  him  from  signing,  or  negotiating  securities  in  the  name  of 
the  firm,  and  praying  a  dissolution  (a). 

With  respect  to  the  mode  in  which  a  bill  should  be  drawrf,  ac- 
cepted, or  indorsed,  by  or  on  the  behalf  of  several  persons,  it  hqa 
been  laid  down,  that  whenever  a  person  draws,  accepts,  or  indorses 
a  bill  for  himself  and  partner,  he  should  always  express  that  he 
does  so  "  for  himself  and  partner,"  or  subscribe  both  the  names, 
or  the  names  of  the  firm,  and  that  otherwise  it  will  not  bind  the 
partner  (b).  But  it  has  been  recently  determined,  that  where  a 
*  bill  is  drawn  upon  a  firm,  and  accepted  by  one  partner  only  in  his 
name,  it  will  bind  the  firm  (c).  And  where  A.  B.  and  C.  being  iu 
partnership,  A.  drew  a  promissory  note,  by  which  he  promised  in*  ■ 
dividually  to  pay  the  money,  and  signed  the  same  with  his  own 
name  only,  but  prefixing  to  his  signature  "  for  A.  B.  and  Co.  this 
[  *5£  J  was  held  to  *bind  the  firm  (d).  It  is  said,  however,  that  if  a  bill 
be  directed  unto  two  or  more  persons  in  these  terms,  "  To  Mr. 
Robert  A.  and  Mr.  J.  B.  Merchants  in  London ;"  in  this  case, 
both  A.  and  B.  ought  to  accept  the  bill,  and  that  if  one  refuse,  the 
bill  must  be  protested  for  want  of  acceptance(e).  So  if  a  pro- 
missory note  appear  on  the  face  of  it  to  be  the  separate  note  of  A. 
only,  it  cannot  be  declared  on  as  the  joint  note  of  A.  and  B. 


(a)  Master  v.  Kirton,  3  Ves.  jun.  74. — Ex  parte  Noakes,  1  Mont,  on  Partn. 
93.— Ryan  v.  Mackmarth,  3  Bro.  Ch,  Ca.  15. — Newsomc  v.  Coles,  2  Campb. 
619. — Lawson  v.  Morgan,  1  Price  Rep.  303. 

(b)  Pinkney  v.  HaU,  1  Salk  126.— Ld.  Raym.  175.  S.  C— Carwick  v. 
Tickery,  Dougl.  653. — Smith  v.  Jarves,  Ld.  Raym.  1484. — The  King-  v. 
Wilkinson,  7  T.  R.  156  —  Meux  v.  Humphrey,  8  T.  R.  25.— Lcpine  v.  Bay- 
Icy,  id.  325.— Watson,  214. 

(c)  Mason  v.  Rumsey,  1  Campb.  384.  A  bill  was  drawn  on  "Messrs. 
Rumsey  &  Co."  and  T.  Rumsey,  jun.  wrote  upon  it,  "  Accepted,  T.  Rum- 
sey, sen."  The  present  action'was  defended  by  T.  Rumsey,  jun.  who  con- 
tended, that  even  if  he  were  a  partner  (which  he  denied)  this  acceptance 
woukl  not  bind  him.  It  was  contended,  that  if  a  bill  be  drawn  upon  a  firm, 
it  must  be  accepted  in  the  name  of  the  firm,  or  by  one  partner  for  himself 
and  his  co-partners,  otherwise  the  holder  might  protest  the  bill,  as  the  mere 
signature  of  a  single  partner  was  binding  only  upon  himself.  Lord  Ellen- 
borough.     There  is  no  foundation  for  the  doctrine  contended  for;  this  ac- 

/  ccptance  does  not  prove  the  partnership  ;  but  if  the  defendants  were  part- 

ners, they  are  both  bound  by  it.  For  this  purpose,  it  would  have  been 
enough  if  the  word  "  accepted1'  had  been  written  on  the  bill,  and  the  effect 
cannot  be  altered  by  adding  «*  T.  Rumsey,  sen."  If  a  bill  of  exchange  is 
drawn  upon  a  firm,  and  accepted  by  one  of  the  partners,  he  must  be  under, 
stood  to  exercise  his  power  to  bind  his  co-partners,  and  to  accept  the  bill 
according  to  the  terms  in  which  it  is  drawn.    The  plaintiff  had  a  verdict. 

j  (d)  Ld.  Galway  v.  Matthews,  and  another,  1  Campb.  403.— 10  East.  26*. 

[  3.  C.  but  not  same  point.— Bay  1.  24. 

(c)  Marius,  16;  and  see  Carwick  v.  Vickery,  Dougl.  653— Bayl.  55. . 


TO  A  BILL  OV  EXCHANGE,  &C. 

iktgh  given  to  secure  a  debt  for  which  both  were  liable  (a.)  Br  act  of 
tad  when  one  of  two  partners  drew  bills  of  exchange  in  his  own  pa      u 
name,  and  got  them  discounted,  and  applied  the  proceeds  to  the 
partnership  account,  it  was  held,  that  the  party  advancing  the 
money,  has  no  remedy  against  the  partnership,  either  upon  the 
bills  so  drawn  bj  the  single  partner,  or  for  money  had  and  received 
through  the   medium  of  such  bills  (&,)  though  in  a  subsequent  case, 
it  appearing  that  all  the  partners  had  caused  such  bills  to  be  issu- 
ed for  the  purpose  of  raising  money  for  the  firm,  they  were  held 
1'able  to  be  sued  by  the  persons  who  discounted  the  bills  for  tho 
money  as  lent,  and  for  interest  (c)  (1). . 

(a\  S'uTkin  v.  Walker  and  another,  2  Campb.  308.— Emly  v.  Lye  and 
mother,  15  East.  T.  • 

(6)  Emly  t>.  Lye  and  another,  15  East.  7. 

\e)  Denton  p.  Rodie  and  another,  3  Campb.  493.  Per  Lord  Ellenborough, 
•J  think  this  case  U  distinguishable  from  Emly  v.  Lye.  Here  I  conceive  the 
partner  in  America  had  authority  from  the  two  others  10  raise  money  for  the 
use  of  the  firm,  and  money  was  accordingly  raised  from  the  plaintiffs  upon 
these  bills,  in  pursuance  of  such  authority.     The  transaction  is  a  loan  rather 
tnaa  a  discount.    L  B.  Clough  was  sent  out  to  America  to  manage  the  busi- 
ness of  the  house  there,  and  to  procure  homeward  investments;  the  ship- 
ments from  this  country  did  not  form  an  adequate  fund  for  that  purpose. 
He  says  himseif,  that  he  had  a  carte  btanche  as  to  the  means  he  should  adopt; 
lie  accordingly  raises  money,  for  which  he  gives,  as  a  security,  bills  of  ex- 
chuige,  drawn  in  his  own  name,  upon  the  house.    They  know  and  recog- 
nise this  mode  of  dealing ;  they  regularly  accept  and  pay  the  bills  so  drawn, 
till  die  time  of  their  failure  ;  therefore,  although  I  cannot  say  they  are  joint- 
It  Gable  upon  the  unaccepted  bills, !  think  they  are  jointly  indebted  to  the 
same  amount,  as  for  money  lent,  or  money  had  and  received."  It  was  then 
suggested,  that  the  plaintiffs,  upon  this  supposition,  could  not  claim  inter- 
est; but  Lord  Ellenborough  thought,  that  from  the  course  of  dealing,  the 
plaintiffs  were  entitled  to  interest,  although  they  did  not  recover  upon  the 
written  securities.    Verdict  accordingly. 


(H  A  note  given  by  one  partner  for  his  own  private  debt  in  the  name  of 
the  nrm,  but  without  the  consent  of  the  other  partners,  is  not  binding  upon 
the  partnership  in  the  hands  of  the  payee.  Livingston  v.  Hastie,  2  Caines* 
Rep.  246.  LJvingston  v.  Roosevelt,  4  John.  Rep.  251.  Dubois  v.  Roosevelt,  4 
John.  Rep.  262.  note,  Lansing  v.  Gaine,  2  John.  Uep.  300.  Brown  v.  lhtn- 
canton  and  Ray,  4  Har.  and  M'Hen.  Rep,  350.  Neither  will  a  person  who 
las  become  a  surety  or  indorser  upon  such  note  upon  the  supposition  that 
it  was  a  partnership  transaction,  and  bound  all  the  partners,  be  liable  under 
such  circumstances,  to  an  indorsee  who  is  conusant  of  the  facts.  Livingston 
r.  Hastie.  But  such  note  will  be  good,  and  bind  all  parties  in  the  hands  of  a 
km*  Jide  holder  without  notice.  Livingston  v.  Hastie,  Livingston  v.  Roose- 
velt. 

If  after  a  dissolution  of  the  partnership  one  partner  issue  notes  in  the 
partnership  name,  these  notes  bind  the  partner  who  signed  them,  but  not 
the  other  partners ;  for  his  power  to  bind  the  partnership  ceased  with  it, 
Lansing  v.  Oftine.  Jones's  Case,  Overton's  Rep.  455.  And  if  such  notes  be 
ante-dated  so  as  to  appear  dated  within  the  term  of  the  partnership,  this 
does  not  vary  the  rule,  since  they  bind  only  from  the  actual  delivery,  Ibid. 
One  partner,  after  a  dissolution,  cannot  indorse  notes  or  bills  given  before 
to  the  firm,  though  he  is  authorised  to  settle  the  partnership  concerns. 
Sanford  v.  Micklcs,  4.  John.  Rep.  224.    This  doctrine,  however,  only  ap- 
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#v  act  of 
partner. 


plies  in  cases  where  the  dissolution  of  the  partnership  has  been  duly  notifi- 
ed, or  is  known  to  the  party  taking  the  notes.  Ibid.  And  for  this  purpose 
notice  in  the  public  newspapers  of  the  dissolution  is  sufficient  as  to  all  per- 
sons who  have  had  no  previous  dealings  with  the  firm.  ibid.  Mowatt  v. 
HtnoUmd,  3  Day's  Rep.  353.  But  it  seems  that  to  persons  who  have  previ- 
ously dealt  with  the  firm,  mere  notice  in  the  newspapers  is  not  sufficient ; 
but  actual  knowledge  should  be  brought  home  either  by  express  or  con- 
structive notice  of  the  dissolution,  Ketcham  v.  Clark,  6  John.  Rep.  144. 

If  after  a  dissolution  of  a  partnership  one  partner  sign  a  note  in  the  name 
of  the  firm,  if  such  transaction  be  ratified  subsequently  by  the  other  part- 
ners, it  binds  the  partnership.  And  a  part  payment'  of  such  note  by  the 
other  partner  will  be  deemed  a  sufficient  adoption  and  ratification  of  the 
act.     Eaton  v.  Taylor,  10  Mass.  Rep.  54. 

Where  there  is  a  limited  and  special  partnership,  and  persons  deal  with 
it  knowingly  as  such,  they  are  bound  by  the  terms  of  it, 'and  cannot  make 
the  partners  liable,  unless  upon  the  transactions  of  such  special  partnership . 
Ensign  t.  Wands,  1  John  Cas.  171.  Therefore,  where  one  partner  in  sucli 
special  concern  gives  a  note  for  a  debt  not  due  from  the  concern,  it  dpes 
not  bind  the  firm,  although  executed  in  their  name,  unless  the  other  part- 
ner consent.  Lansing  v.  Gaine.  Livingston  v.  Roosevelt.  And  it  seems  that 
publication  in  the  newspapers  of  the  nature  of  such  partnership  at  the  time 
of  its  commencement,  is  constructive  notice  to  all  those  who  may  after- 
wards deal  with  the  partnership,  or  take  their ,  securities.  Livingston  v. 
Roosevelt.  ' 

There  seems  to  be  a  difference  of  opinion  among  the  courts  of  the  Uni- 
ted States,  whether  the  acknowledgment  of  a  debt  by  one  partner  after  & 
dissolution  of  the  partnership,  binds  the  other  partners.  In  Suith  Carolina 
it  has  been  adjudged  in  the  affirmative,  on  the  ground  that  it  is  not  the  na- 
ture of  a  new  contract,  but  the  recognition  of  an  old  one.  Simpson  v.  Ged- 
de*,  2 Bay's  Rep.  533.  But  the  contrary  has  been  held  in  New-York.  Buck- 
ley y.  Patrick,  o  John.  Rep.  536.  But  it  is  admitted,  that  in  such  case  the 
acknowledgment  of  one  partner  is  sufficient  to  take  the  debt  out  of  the 
Statute  of  Limitations.  Smith  v.  Ludlow,  6  John.  Rep,  267.  See  1  Barn,  and 
Aid.  Rep.  463.  Johnson  v.  Barddee,  15  John.  Re; >.  4. 

It  has  been  held  in  Connecticut  in  a  suit  on  a  partnership  note,  that  it  i» 
no  defence  to  one  partner  that  he  executed  the  note  in  tiie  partnersliip 
name  after  the  suit  was  instituted,  and  ante-dated  it  with  a  view  to  reserve 
to  the  defendants  in  preference  to  other  creditors,  the  property  attached 
without  the  knowledge  of  the  other  partners.  Mintvrn,  &c.  v.  Barber,  &c. 
1  Day's  Rep.  136.  Tlie  precise  ground  of  this  decision  does  not  appear  ; 
but  it  may  be  inferred,  that  the  court  were  of  opinion  that  one  partner 
might  lawfully  by  such  act  create  a  hen  upon  the  partnership  property  in 
favour  of  any  creditor  of  the  firm. 

A.  and  B.  being  copartners  in  trade,  B.  makes  a  promisory  note  payable 
to  C.  or  order,  subscribes  the  name  of  the  firm,  and  writes  the  name  of 
C.  as  indorser,  without  his  leave  or  knowledge,  and  with  intent  to  defraud 
any  future  holder  of  the  note  :  he  delivered  it  thus  indored  to  a  broker, 
who  sold  it  to  the  plaintiff*.  It  did  not  appear  that  A.  was  knowing  to  the 
making  or  fraudulent  indorsement  of  the  note.  The  plaintiff  recovered  the 
amount  of  the  note  in  an  action  aga'nst  A  and  B.  for  money  had  and  receiv- 
ed. Boardman  v.  Gore,  et  al.  15  Mas.  Bep.  331.  See  also,  Manufacturer* 
mnd  Mechanics'  Bank  v.  Gore,  et  al.  15  Mad.  Rep.  75* 
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3?  THE  FORM  AHD  REQUISITES  OF  BILLS,  &C— THE  CONSIDERATION 
?OE  WHICH  MADE  OR  TRANSFERRED— CO N9TRUOTIOM  OF  THEM-* 
COKSEQUENCE  OF  ALTERATION  IX  THEM-— AND  OF  THE  DRAW- 
Il'S  LIABILITY. 

Though  a  bill  of  exchange,  check,  promissory  note,  #c.  must  be  in  The  form  of 
writing  (o),  there  is  in  general  no  particular  form,  or  set  of  words*  b*Us  of   fx" 
necessary  to  be  adopted,  any  more  than  in  the  case  of  a  bond  or  in  general, 
other  deed  (ft).    And  indeed  our  courts  considering  the  general 
utility  of  these  instruments,  and  how  much  they  tend  to  the  ex- 
tension of  credit,  and  consequent  advancement  of  trade  and  com* 
merce,  have  uniformly  gone  further  in  giving  effect  to  them  as  in- 
struments, man  they  have  where  a  question  has  arisen  on  the  for* 
/nation  of  a  deed. 

(a)  Thomas  v.  Bishop,  Rep.  Temp.  Hardw.  2. 

(6)  Com.  Dig',  tit.  Obligation,  B.  1,  2.— Bac.  Ab.  tit.  Obligation,  B.  — « - 
v.  Ormston,  10  Mod.  287. — Dawkes  v.  I  A.  de  Loraine,  3  Wils.  213. — Mor- 
ris v.  Lee,JLord  Raym.  1397.— 1  Stra.  629.-8  Mod.  364.  S.  C— Ghadwick 
r.  Allen,  2  Stra.  706.— Kast.  Ent.  338.— Ruff'  v.  Webb,  1  Esp.  Rep.  129.— 
Coichanr.  Cooke,  Willes,  396— Bay  1.  3. 

Morris  v.  Lee,  Lord  Raym.  1396.—1  Stra.  629.-8  Mod.  362.  S.  C.  Plaintiff 
s^ed  as  indorsee  of  a  note  in  these  words,  "  I  promise  to  account  with  T.  S. 
ur  order,  for  fifty  pounds,  value  received  by  me  ;"  and  after  verdict  for 
plaintiff,  it  was  insisted  in  arrest  of  judgment,  that  this  was  not  a  negotiable 
iiotc  :  sed  per  cur.  M  There  are  no  precise  words  necessary  to  be  used  in 
a  note  or  bill.  Deliver  such  a  sum  of  money,  makes  a  good  bill ;  by  receiv- 
ing the  value,  the  defendant  became  a  debtor,  and  when  he  promises  to  be> 
a -countable  to  A.  or  order,  it  is  the  same  thing  as  a  promise  to  pay  A.,  and 
it  would  be  an  odd  construction  to  expound  the  word  *  accountable'  to  give  « 

an  account,  when  there  may  be  several  indorsees."  Judgment  for  plaintiff. 

Chadwick  v.  Allen,  2  Stra.  706.  A  note  was  in  these  words  :  "  1  do  ac- 
knowledge that  Sir  Andrew  Chadwick  has  delivered  me  all  the  bonds  and 
notes,  for  which  400/.  were  paid  him  on  account  of  Colonel  Synge,  and 
ttat  Sir  Andrew  delivered  me  Major  Graham's  receipt  and  bill  on  me  for 
JW.  which  10^  and  15/.  5*.  balance,  due  to  Sir  Andrew,  I  am  still  indebted 
sal  do  promise  to  pay,  and  upon  demurrer  to  the  declaration,  the  court 
Ukl  H  a  note  within  the  statute. 

Cashborne  v.  Dutton,  Scacc.  M.  1.  Geo.  2  MS.— Sel.  NX.  Pri.  363.  Where 
tta  note  set  forth  in  the  declaration  was,  '*  f  do  acknowledge  myself  to  be 
ri.debted  to  A.  in  /.  to  be  paid  on  demand,  for  value  received."  On  de- 

murrer to  the  declaration,  the  court,  after  solemn  argument,  held,  that  this 
vjjj  a  good  note  within  the  statute,  the  words  '*  to  be  paid,"  amounting  to 
i  promise  to  pay,  observing  that  the  same  words  in  a  lease  would  amount  te 
a  covenant  to  pay  rent. 

Voi*  I.        e> 
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OF  THE  FORM  AND  REQUISITES 

Tfite  form  of     *  Thus  an  order  or  promise  to  deliver  money,  or  a  promise  that 

chanire  &c"    **  ®#  s^a^  rece*ve  mo^cy»  or  *  promise  to  be  accountable  or  re- 
£  *  54  jj      sponsible  for  it,  will  be  a  sufficient  bill,  or  note  (a) ;  and  where  a 
note  was  in  these  words  "  borrowed  of  I.  S.  50Z,  which  I  promise 
never  to  pay,"  the  word  "  never,"  was  rejected,  and  the  holder  re- 
covered (b) ;  and  in  a  late  case  it  was  decided,  that  an  instrument 
in  the  common  form  of  bill  of  exchange,  except  that  the  word  "  aV9 
was  substituted  for  "  toP  before  the  name  of  the  drawee  may  be 
declared  on  as  a  bill  of  exchange,  or  as  a  promissory  note,  at  the 
option  of  the  holders  (c) ;  and  we  have  seen,  that  an  instrument 
that  appears  on  common  observation,  to  be  a  bill  of  exchange,  may 
be  treated  as  such,  although  words  be  introduced  into  it  for  the 
purpose  of  deception,  which  might  make  it  a  promissory  note  (d). 
It  is  however  advisable  to  draw  bills,  &c.  according  to  the  forms 
hereafter  given.    And  in  the  case  of  bills  and  notes,  for  the  pay- 
ment of  less  than  5L  certain  forms  must  be  observed  (e),  for  it  is 
provided  that  all  negotiable  bills  or  notes  made  in  England  for 
less  than  twenty  shillings,  shall  be  void  (/),  and  all  negotiable 
bills  or  notes  made  in  England  excepting  Bank  of  England  notes 
and  notes  payable  to  the  bearer  on  demand)  for  the  payment  of 
twenty  shillings  and  less  than  51.  should  be  void,  unless  they  spe- 
cify the  name  and  place  of  abode  of  the  person  to  whom  or  to 
r  *  55  "l      whose  order  they  are  made  payable,  *  and  be  attested  by  one  sub- 
scribing witness,  and  bear  date  at  or  before  the  time  when  they 
are  issued  and  be  made  payable  within  twenty-one  days  after  the 
date,  and  being  the  form  prescribed  by  the  act  (g)  • 
Their  gene-      There  are  two  principal  qualities  essential  to  the  validity  of  a 
viirequuites.  Dm  or  note,  first,  that  it  be  payable  at  all  events,  not  dependent  on 
any  contingency,  nor  payable  out  of  a  particular  fund ;  and  second- 
ly, that  it  be  for  the  payment  of  money  only,  and  not  for  the  payment 
of  money,  and  performence  of  some  other  act,  or  in  the  alterna- 
tive ;  for  it  would  perplex  commercial  transactions,  if  paper  secu- 
rities of  this  nature,  encumbered  with  conditions,  and  contingen- 
cies were  circulated,  and  if  the  persons  to  whom  they  were  offer- 

(a)  See  cases  in  last  note. 

(it)  Cited  by  Ld.  Mansfield  in  Russell  v.  Langstaffe,  B.  R.,  M.  21  Geo.  3, 
and  in  Peach  v.  Kay,  sittings  after  Trin.  Term,  1781,  and  per  Lord  Hard\i . 
2  Atk.  32.— Bayl.  4. 

(c)  bhuttleworth  v.  Stephen,  1  Campb.  407. — Ante,  28. 

(d)  Allen  v.  Mawson,  4  Campb.  115. — Ante,  28. 

(e)  17  Geo.  3.  c.  30.  s.  1.    See  the  statute  in  the  Appendix. 
(/)  48  Geo.  3.  c.  88. 

(sr)  17  Geo.  3.  c.  30.  s.  1.  made  perpetual  by  27  Geo.  3.  c.  16.  Sec  post, 
Appendix. 


OF  BILLS,  &C. 

ed  in  negotiation  were  obliged  to  inquire  when  these  uncertain  Their  pent* 
events  would  probably  be  reduced  to  a  certainty  (a)    1).  ral requisites 

First  An  order  or  promise  to  pay  money,  provided  the  terms 
mentioned  in  certain  letters,  shall  be  complied  with  6;,  or  provi-  .  ' 
ded  that  I.  S.  shall  not  be  surrendered  to  prison  within  a  limited 
time  c\  or  provided*  I.  S.  shall  not  pay  the  money  by  a  parti-  ["  •  56  1 
cular  day  (d)  or  provided  I.  S.  shall  leave  me  sufficient,  or  I  shall 
otherwise  be  able  to  pay  it  {e\  or  when  I.  S.  shall  marry,  or  if  the 
maker  should  be  married  within  two  months  (/),  or  to  pay  a  sailor 

(a)  Per  Kenyon,  C.  J.  in  Carlos  v.  Fancourt,  5  T.  R.  485. — Dawkes  x». 
J^ord  de  Loraine,  3  Wills.  213.— 2  Bla.  Rep.  782.  S.  C.— Roberts  v.  Peake, 
1  Burr.  325. 

(6)  Kingston  v.  Long,  B.  R.  M.  25  Geo.  3.  The  plaintiff  brought  an  ac- 
tion as  indorsee  against  the  defendant  as  acceptor,  upon  an  order  importing 
to  be  payable,  "provided  the  terms  mentioned  in  certain  letters  written  by 
the  drawer  were  complied  with,"  and  the  court  held  clearly,  that  the  plain* 
tiff  could  not  recover,  though  the  acceptance  admitted  a  compliance  with 
the  terms,  for  the  order  was  no  bill  until  after  such  compliance,  and  if  it 
verc  not  a  bill  when  drawn,  it  could  not  afterwards  become  one.     Bayl.  9. 

(t)  Smith  v.  Boheme,  3  Lord  Raym.  67.  cited  Lord  Raym.  1362.  1396. 
Action  by  the  plaintiff  as  payee  of  the  note,  against  the  makers,  upon  a  pro- 
mise to  pay  the  plaintiff,  or  order,  on  demand,  the  sum  of  71/.  12*.  lOd.  or 
surrender  the  body  of  Samuel  Boheme  to  an  action  brought  against  him  by 
Smith.  Verdict  for  the  plaintiff,  and  judgment;  and  on  error  brought  in 
the  King's  Bench,  the  court  held  that  this  was  not  a  note  within  the  statute, 
because  the  money  was  not  absolutely  payable,  but  depended  upon  the  con- 
tingency whether  the  defendants  should  surrender  Samuel  Boheme  to  pri- 
son, and  the  judgment  was  reversed. 

(J)  Appleby  v.  Biddulph,  cited  8  Mod.  363.-4  Vin.  Ab.  240.  pi.  16.  An 
action  was  brought  on  this  note,  "I  promise  to  pay  T.  M.  50/.  if  my  brother 
doth  not  pay  it  within  six  weeks,"  and  after  verdict  for  the  plaintiff  the 
court  arrested  judgment,  because  the  maker  was  only  to  pay  it  upon  a  con- 
tingency. 

(e)  Roberts  v.  Heake,  Burr.  323.  The  plaintiff,  as  indorsee  of  a  note, 
sued  one  of  the  makers ;  the  instrument  was  in  these  words,  '« we  promise 
to  pay  A.  B.  116/.  11*.  value  received,  on  the  death  of  George  Henshaw, 
provided  he  leaves  either  of  us  sufficient  to  pay  that  said  sum,  or  if  we 
otherwise  shall  be  able  to  pay  it ;  and  upon  a  case  reserved,  the  court  held 
it  was  not  a  negotiable  note,  because  it  was  payable  eventually  and  condi- 
tionally only,  and  not  absolutely  and  at  all  events,  and  a  nonsuit  was  entered* 
and  see  Ex  parte  Tootell,  4  Ves.  372. 

(/)  Beardsley  v.  Baldwin,  Stra.  1151.  A  note  to  pay  money  within  so 
many  days  after  the  defendant  should  marry,  was  held  not  to  be  a  negotia** 
ble  note ;  and  in  Pearson  r.  Garrett,  Comb.  277,  and  4  Mod.  242.  an  action 
having  been  brought  upon  a  note,  by  which  the  defendant  promised  to  pay  ' 
the  plaintiff  sixty  guineas,  if  he  (the  plaintiff)  should  be  married  within  two 
months,  the  court  inclined  against  the  note,  because  it  was  to  pay  money  on 
a  mere  contingency. 

(1)  These  requisites  apply  only  to  a  bill  or  note  in  its  original  formation, 
for  it  seems  that  an  acceptance  may  be  to  pay  upon  a  contingency,  or  in 
bills,  &c.  and  not  in  money.     See  post.  238. 

The  doctrine  that  a  bill  payable  out  of  a  particular  fund,  is  not  negotiable 
according  to  the  custom  of  merchants,  has  been  recognised  in  Kentucky,  t 

Mershon  v.  Wither*,  1  Bibb's  R,  502. 


.   v 


OF  THE  FORM  AND  .REQUISITES 

Their  gener-  wages  if  he  does  his  his  duty  as  an  able  seaman  (a)>is  no  bill  or 
re<luwite8'  jjQte  on  account  of  the  contingency  upon  which  the  payment  de- 
pends. * 

So  if  the  payment  depend  upon  the  sufficiency  of  a  particular 
*  fund,  the  bill  or  note  will  be  invalid  :  thus  an  order  to  pay  money 
out  of  the  drawer's  growing  subsistence  (b\  or  out  of  the  fifth  pay- 
ment when  it  should  become  due,  and  it  should  be  allowed  by  the 
drawer  c,v,  or  out  of  money  when  received  \d\  or  an  order  to 
[  *  57  ]  pay  *the  amount  of  a  note  and  interest  out  of  the  purchase  money 
of  the  drawer's  house  (e),  or  an  order  or  promise  to  pay  out  of  the 
drawer's  money  that  should  arise  from  his  reversion,  when  sold  is 
no  bill  or  note  (/)•  So  an  order  to  pay  a  sum  of  money  out  of  the 
rents  or  other  money  in  the  hands  of  the  person  to  whom  it  is  ad- 


fa)  Alves  v.  Hodgson,  7  T.  R.  242. 


b)  Jocelyn  v.  Laserre,  Fort.  281.— 10  Mod.  294. 316.  Evans  drew  upon 
Jocelvn,  and  required  him  to  pay  Laserre  71.  per  month  out  of  Evan's 
growing*  subsistence.  Laserre  sued  Jocelyn  and  had  judgment,  but  upon 
a  writ  of  error,  that  judgment  was  reversed,  because  this  draft  was  not 
a  good  bill  of  exchange,  inasmuch  as  it  would  not  have  been  payable  had 
Evans  died,  or  had  his  subsistence  been  taken  away. 

(c)  Haydock  i>.  Linch,  Lord  Raym.  1563.  Rogers  drew  upon  Linch 
and  requested  him  to  pay  Haydock  14/  3«.  out  of  the  fifth  payment  when 
it  should  become  due,  and  it  should  be  allowed  by  Rogers.  Linch  accept- 
ed the  draft,  and  Haydock  sued  him,  but  the  court,  upon  demurrer  to  the 
declaration,  held  this  was  no  bill  of  exchange,  and  gave  judgment  for  the 
defendant. 

(d)  Dawkes  v.  Lord  de  Loraine,  2  Bla.  Rep.  782.-3  Wils.  207.  A  draft 
was  in  these  words,  "8  .fan.  1768.  Seven  weeks  after  date,  pay  to  Mrs. 
Dawkes  321  I7t.  out  of  W.  Steward's  money,  as  soon  as  you  shall  have  re- 
ceived it,  for  your  humble  servant,  De  Loraine.  To  Timothy  Brecknock, 
Esq."  Brecknock  accepted  the  bill,  but  it  not  being  paid,  Mrs.  D.  brought 
an  action  against  Lord  de  Loraine,  who  pleaded  that  Brecknock  had  not 
received  W.  Steward's  money;  and  upon  demurrer  to  his  pica,  insisted  that 
this  was  not  a  bill  of  exchange.  The  court,  after  argument,  held  the  objec- 
tion good,  because  it  was  payable  out  of  a  particular  fund,  and  on  an  event 
which  was  future  and  contingent,  via  the  receipt  of  W.  Steward's  money, 
whereas  a  bill  ought  to  be  subject  to  no  event  or  contingency,  except,  the 
failure  of  the  general  personal  credit  Jof  the  persons  drawing  or  nego- 
tiating it. 

(«)  Yates  v.  Groves,  1  Ves.  jun.  280,  1. 


should  arise  from  his  reversion  of  43/.  when  sold."  The  defendant  suffered 
judgment  by  default,  and  brought  a  writ  of  error,  and  the  court  held  that 
this  note  could  not  be  declared  upon  as  a  negotiable  security  under  the 
•tat.  3  &  4  Ann.  c.  9.  the  object  of  which  stat.  was  to  put  promissory  notes 
on  the  same  footing  with  bills  of  exchange  in  every  respect,  and  they  must 
stand  or  fall  by  the  same  rules  by  which  bills  of  exchange  were  governed  ; 
and  unless  they  carried  their  own  validity  on  the  face  of  them,  they  were 
not  negotiable,  and  on  that  ground,  bills  of  exchange  which  were  only  pay- 
able on  a  contingency,  were  not  negotiable,  because  it  did  not  appear  on 
the  face  of  them  whether  or  not  they  would  ever  be  paid.  The  same  rule 
that  governed  bills  of  exchange  in  this  respect  must  also  govern  promisso- 
ry notes,  and  therefore  reversed  the  judgment.— Hill  v.  Ualford,  post,  58, 


•F  BILLS,  &C. 

Pressed,  is  no  bill,  beeaiiBe  he  may  not  have  rent  or  other  money  in  Their  gener- 
his  hands  sufficient  to  discharge  it  (a).  So  a  promise  to  pay  on  the  **  re^uiaiU8- 
sale  or  produce,  immediately  when  sold,  of  the  White  Hart  Inn, 
St.  Alban's,  and  the  goods,  &c.  is  no  note,  although  it  be  averred  in 
the  declaration  upon  such  promise,  that  the  White  Hart  Inn, 
goods,  &c.  were  sold  before  the  action  was  commenced  (b).  *So  an      r  *  58  *1 
order  from  the  owner  of  a  ship  to  the  freighter,  to  pay  money  on 
account  of  freight,  is  no  bill,  because   the  quantum  due  on  the 
freight  may  be  open  to  litigation  (c),  but  such  an  order  from  the 
freighter  is,  because  it  is  an  admission  that  so  much  at  least  is 
due  (d). 

Secondly,  the  bill  or  note  must  be  for  the  payment  of  money  on* 
ly,  and  not  for  the  payment  of  money  and  performance  of  some 
other  act,  or  in  the  alternative.  Thus  if  an  instrument  be  to  deliver 
up  horses  and  a  wharf,  and  pay  money  on  a  particular  day  (e),  or 
to  pay  a  sum  of  money,  or  surrender  I.  S.  to  prison  (/),  or  to 

(a)  Jenney  v.  Herle,  Lord  Raym.  1361 8  Mod.  265.— Stra.  591. — Herle 

sued  Jenny  upon  a  bill  drawn  by  him  upon  Pratt,  and  payable  to  Herle  as 
follows,  "  Sir,  you  are  to  pay  Mr.  Herle  1945/.  out  of  the  money  in  your 
hands,  belonging  to  the  proprietors  of  the  Devonshire  Mines,  being  part  of 
the  consideration  money  for  the  purchase  of  the  manor  of  West  Buckland. 
Herle  had  judgment  in  the  Common  Pleas;  but  upon  a  writ  of  error,  the 
Court  of  King's  Bene*  held,  that  this  was  no  bill  of  exchange,  because  it 
was  only  payable  out  of  a  particular  fund,  supposed  to  be  in  Pratt's  hands, 
and  the  judgment  was  accordingly  reversed. 

(ft)  Hill  t\  Halford  and  another,  in  error,  2  Bos.  &  PuL  413.  The  de- 
fendants in  error  sued  Hill,  as  maker  of  a  note,  thereby  promising  to  pay 
them  190*.  on  the  tale  or  produce,  immediately  when  sold,  of  the  White  Hart 
Inn,  St.  Alban's  Herts,  and  the  goods,  &c,  value  received.  The  declaration 
averred  a  sale  of  tlie  Inn  and  goods  before  the  commencement  of  the  ac- 
tion. After  judgment  in  K.  B.  by  default,  writ  of  inquiry  executed,  and 
general  damage  recovered.  Hill  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  and  the  court  held  that  this  promise  could  not  be  declared  on  as 
a  note,  and  therefore  reversed  the  judgment. 

(c)  Banbury  v.  Lissett,  Stra.  1211.  Gibson  drew  on  the  defendant  in 
favour  of  the  plaintiff,  "  on  account  of  the  freight  of  the  Galley  Veale,  Ed- 
ward Champion,  and  this  order  shall  be  your  sufficient  discharge  for  the 
same."  This  action  was  brought  against  the  defendants  as  acceptors,  and 
they  contended  that  it  was  not  a  bill  of  exchange,  because  it  was  only  pay- 
able out  of  a  particular  fund ;  and  Lee,  C.  J.  was  of  that  opinion. 

(d)  Pierson  v.  Dunlop,  Cowp.  571.  M'Lintot  freighted  a  ship,  of  which 
Nicholl  was  captain,  and  Pierson  owner,  and  being  unable  to  pay  the  freight, 
drew  upon  Dunlop  and  Co.  in  favour  of  Nicholl,  on  account  of  freight. 
Pierson  afterwards  sued  Dunlop  and  Co.  as  acceptors,  and  though  other  ob- 
jections Were  taken,  yet  it  was  never  insisted  that  this  was  payable  out  of  a 
particular  fund. 

(e)  Martin  v.  Channtry,  Stra.  1271.  On  error  from  the  Court  of  Common 
Pleas,  the  Court  of  King's  Bench  held,  that  a  note  to  deliver  up  horses  and 
a  whar£  and  pay  money  at  a  particular  day,  was  not  a  note  within  the 
statute,  and  reversed  the  judgment  in  favour  of  the  original  plaintiff. 

(^f)  Smith  v.  Boheme,  Gilb.  Cases  L,  &  E.  93.  cited  also  in  Lord  Raym. 
1362.'  1396.  and  Bee  3  Lord  Raym.  67.    Error  on  judgment  in  C.  P.  upon  a 
*    note  to  pay  72/.  upon  demand  for  value  received,  or  render  the  body  of  A. 
B.  &c.  to  the  Fleet,  before  such  a  day.  The  court  held  such  note  to  be  con- 
tingent and  invalid* 


OS  THE  FOHM  AND  RBQUI0ITE5 

Their  ^ener-  pay  money  in  good  East  India  Bonds(a),  is  not  a  bill  or  note. 
V  *  59  1  *If  *ne  bill,  note,  &c«be  insufficient  in  its  formation  in  either  of 
these  respects,  it  will  not  become  valid  -by  any  subsequent  occur- 
rence rendering  the  payment  no  longer  contingent  (b) ;  and  the 
instrument  will  not  be  negotiable,  nor  can  it  be  declared  upon  as 
a  bill,  even  between  the  original  parties  (c) ;  and  though  it  mi*v  in 
some  cases  be  declared  upon  as  an  agreement,  yet  it  cannot  be 
produced  in  evidence*  unless  stamped  as  such(d);  and  even  if  it  be 
stamped,  the  consideration  on  which  it  was  founded  must  be  prov- 
ed. So  though  the  instrument  may,  on  the  face  of  it,  be  absolute, 
yet  if  by  a  memorandum  on  the  back  of  it,  the  payment  is  rendered 
conditional,  it  cannot  be  declared  upon  as  a  bill  or  note  between 
the  same  parties.  And  therefore,  where  upon  an  instrument  in  the 
common  form  of  a  joint  and  several  promissory  note,  signed  by 
three  persons,  there  was  an  indorsement  written  at  the  time  of  sign- 
ing it,  stating  that  the  note  was  taken  as  a  security  for  all  balances 
to  the  amount  of  the  sum  within  specified,  which  one  of  the  three 
might  happen  to  owe  to  the  payee,  and  that  the  note  should  be  in 
force  for  six  months,  and  that  no  money  should  be  liable  to  be 
.  called  for  sooner  in  any  case ;  it  was  decided,  in  an  action  against 
one  of  the  sureties,  that  the  payee  could  not  declare  upon  this  in- 
strument as  a  promissory  note,  payable  either  on  demand,  or  at 
six  months  after  date  (?}. 


(a)  Anon.  Bull.  Ni.  Pri.  272.  ft  written  promise  to  pay  300/.  to  B.  or  or- 
der, in  three  good  East  India  Bonds,  was  held  not  to  be  a  note  within  the 
statute. 

(A)  Ilill  v.  Halford,  2  Bos.  and  Pul.— Ante,  p.  58.— Colchan  t>.  Cooke,  Wil- 
les,  399,  post, — Kingston  v.  Long,  ante,  55. — Selw.  N.  P.  367,  n.  71.  ace— 
Lewis  v.  Orde,  1  Gilb.  Ev.  by  Loft,  179.  tenib.  contra. 

(c)  Carlos  v.  Fancourt,  5  T.  R.  485. — Mahiwaring  *.  Newman,  2  Bos.  & 
Pul.  123.— Alves  v.  Hodgson,  7  T.  R.  243.— Bayley  on  Bills,  8. 

(cf)  Mainwaring  v.  Newman,  2  Bos.  &  Pul.  125.— Kyd  on  Bills,  58.— Leeds 
v.  Lancashire,  2  Campb.  207. 

(e)  Leeds  v.  Lancashire,  2  Campb.  205.  The  defendant  Marriott  and 
Ball  gave  a  joint  and  several  promissory  note  to  the  plaintiffs  for  200/.  No 
time  for  payment  was  mentioned  in  the  note.  On  the  back  was  written. 
The  within  note  is  taken  for  security  of  all  such  balances  as  James  Marriott 
may  happen  to  owe  to  Thomas  Leeds  and  Co.  not  extending  farther  than 
the  within  sum  of  200/.  but  this  note  to  be  in  force  for  six  months,  and  no 
money  liable  to  be  called  for  sooner  in  any  case."  This  memorandum  w_as 
written  before  the  note  was  signed  by  the  defendant  or  Ball.  It  appeared 
in  an  action  upon  this  note,  that,  in  the  course  of  mercantile  dealings,  Mar- 
riott had  become  indebted  to  the  plaintiffs,  and  that  on  their  refusing  to 
deal  with  him  any  longer  without  some  guarantee,  the  above  instrument, 
which  the  makers  represented  to  be  a  note,  was  given.  It  was  impressed 
with  a  promissory  note  stamp. 

Lord  Ellenborough.  As  between  the  original  parties  this  instrument  is 
only  an  agreement,  and  not  a  note ;  in  the  hands  of  a  bona  fide  holder,  who 
received  it  as  a  promissory  note,  it  might  possibly  be  considered  as  such, 
The  plaintiffs  were  nonsuited. 


Of  BILLS,  &C. 

Aad  when  it  appears  by  any  part  of  the  instrument,  that  the  Their  grener- 
wkj  was  not  payable  immediately,  and  that  the  payment  was  to     p^^a  ~i 
k<nd  on  an  uncertain  event,  it  will  not  operate  as  a  bill  of  ex- 
ooge,  or  a  promissory  note,  but  as  a  special  agreement,  and  must 
k  stamped  as  such ;  and  therefore  it  was  recently  decided,  that 
iL  instrument  acknowledging  the  receipt  of  a  bill  of  exchange 
thich  had  two  months  to  run,  and  promising  to  pay  the  amount 
*ith  interest,  is  a  special  agreement,  and  not  a  promissory  note, 
bein»  in  effect  a  special  undertaking  to  repay  the  amount  of  the 
VhIU  if  honoured  at  maturity  (a). 

$4  where  an  instrument,  purporting  on  the  face  of  it  to  be  a 

pmissory  note  for  the  payment  of  money  absolutely  before  it  was 

signed  was  indorsed  with  a  memorandum,  that  if  any  dispute  should 

arise  between  Lady  W.and  the  plaintiff,  respecting  the  sale  erf*  the 

timber,  for  which  the  note  was  given,  it  should  be  *void  ;  it  was 

held  that  the  indorsement  was  part  of  the  note,  and  the  payment     t  *  61  J 

being  only  conditional,  the  instrument  was  not  a  note  within  the 

statute  (b).    So,  if  there  be  a  written  stipulation  to  renew  even  on 

a  separate  paper,  it  should  seem  that  it  will  qualify  the  liability, 

though  it  will  not  vitiate  the  instrument  itself  ( c).  But  where  an 

an  indorsement  appeared  merely  to  import  the  will  or  desire  of 

the  payee,  that  the  maker  should  be  indulged  as  to  the  time  or 

manner  of  payment,  and  the  original  undertaking  was  positive,  it  , 

was  held  that  such  indorsement  did  not  affect  the  validity  of  the 

note,  or  afford  any  defence  (d).    And  if  the  instrument  on  the  face 

(a)  Williamson  v.  Bennett,  2  Campb.  417.  The  defendants  were  sued 
en  the  following*  instrument,  which  was  stamped  as,  and  declared  upon,  as  * 
a  promii&ory  note,  "  Borrowed  and  received  of  J.  and  J.  Williamson,  (the 
fhinliffs,)  the  sum  of  200/.  in  three  drafts,  by  W.  and  B.  Williamson,  dated 
a*  under,  payable  to  us,  W.  Bennett  and  S.M.  (the  defendants)  on  J.  and  J 
Williamson,  which  we  promise  to  pay  unto  the  said  J.  and  J.  Williamson) 
wi'li  interest.     As  witness  this  26th  day  of  August,  1802." 

August  21st,  1  draft  at  2  months  120/, 
1  ditto  30 

I  ditto        -        -       50 

200/. 
Signed  by  the  Defendant^ 

Lord  Ellenborough  held,  that  this  was  not  a  promissory  note ;  and  saict 

there  can  be  no  doubt  that  the  money  was  not  payable  immediately,  and 

to  it  it  was  not  to  be  paid  at  all  unless  the  drafts  were  honoured.    The 

plaintiffs  were  nonsuited. 

(6)  Hartley  v.  Wilkinson  and  another,  4  M.  &  S.  25.-4  Campb.  127. 
3.C. 

(c)  Bowerbank  v.  Monteiro,  4  Taunt.  844.— Steel  v.  Bradfield,  id.  227. 
{d)  Stone  «.  Metcalf,  gent,  one,  &c.  Sit.  after  Trin,  1515,  MS,  and  4 
Gaajpb.  217,— 1  Stark,  53. 
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Their  gcner-  of  it,  purport  to  be  an  absolute  engagement  to  pay  money  at  a  cer 
alrequirites.  ^  time,  no  paroJ  eveidence  of  an  agreement  at  the  time  to  re 
new  and  give  indulgence  will  be  adaiissable  to  defeat  the  actior 
on  the  bill  or  note  (a). 
[[  *  62  ]  *But  if  the  event  on  which  the  instrument  is  to  become  payable-^ 

must  inevitably  happen  some  time  or  other \  it  has  been  decided  tci 
be  of  no  importance  how  long  the  payment  may  be  in  suspense! 
(b).  Therefore  if  a  bill  be  drawn,  payable  six  "weeks  after  the 
death  of  the  drawer's  father  (c),  or  payable  to  an  infant  when 

(a)  Hoare  and  others  v.  Graham,  3  Campb.  57.  Indorsee  against  lb  ** 
payees  of  a  promissory  note.  The  defendants  gave  in  evidence  that  tlu  v| 
had  indorsed  the  note  by  way  of  collateral  security  for  certain  adva.net.  »i>i 
made  by  the  plaintiff  to  Messrs.  Grill  and  Son,  and  the  verbal  condition  ot 
the  defendant's  indorsement  was,  that  the  note  should  be  renewed  when  it 
became  due,  to  which  the  plaintiffs  acceded,  but  that  they  afterwards  de- 
manded payment,  instead  of  calling  for  a  renewal. 

Lord  Ellenborougk.  I  do  not  think  I  can  admit  evidence  of  this  sort  ; 
what  is  to  become  of  bills  of  exchange  and  promissory  notes  if  they  may  be? 
cut  down  by  a  secret  agreement,  that  they  shall  not  be  put  in  suit.  The* 
parol  condition  is  quite  inconsistent  with  the  written  instrument.  I  will 
receive  evidence  that  the  note  was  indorsed  to  the  plaintiffs  as  a  trust,  but 
the  condition  for  a  renewal  entirely  contradicts  the  instrument  which  the 
defendants  have  signed ;  such  an  agreement  rests  in  confidence  and  honour 
only,  and  is  not  an  obligation  of  law.  There  may,  after  a  bill  is  drawn,  be  a 
binding  promise  for  a  valuable  consideration  to  renew  it  when  due,  but  it 
the  promise  is  cotemporaneous  with  the  drawing  of  the  bill,  the  law  will 
not  enforce  it.  This  would  be  incorporating  with  a  written  contract  an  in- 
congruous parol  condition,  which  is  contrary  to  first  principles.  The  plain- 
tiff therefore  had  a  verdict.  See  this  case  cited  by  Gibbs,  C.  J.  in  Bower- 
bank  v.  Monteiro,  4  Taunt.  846.— See  1  Taunt.  347.— Skin.  54.— Phillips 
on  Evid.  2d  edit.  433.  and  see  1  M.  &  S.  21. 

Dukes  v.  Dow,  Sit.  after  Easter  Term,  1817.  coram  Gibbs,  C.  J.  Payee 
o>.  Maker  of  a  note  for  13/.  8s.  lOrf.  payable  nine  months  after  date.  t)e-  ! 
fence  and  proof  that  defendant,  at  time  of  giving  the  note  was  charged  in 
execution  for  a  debt,  and  it  was  agreed  between  plaintiff  and  defendant, 
that  the  latter  should  be  discharged  on  giving  the  note,  and  the  plaintiff 
verbally  agreed,  at  the  time  it  was  given,  that  if  it  was  not  convenient  to  tin* 
defendant  to  pay  the  note  at  maturity,  the  plaintiff  would  give  him  time,  I 
but  had  commenced  this  action,  contrary  to  such  engagement.  Gibbs,  C 
J.  held,  that  such  a  parol  contract  collateral  to  the  instrument,  could  not 
be  admitted  in  evidence  to  annul  the  very  terms  of  the  written  contract, 
and  defeat  its  obligation. 

Rawson  and  another  v.  Walker,  1  Stark.  361.    Action  on  a  promissory 

•  note  for  66/.  payable  on  demand.     Lord  Ellenborough  refused  to  receive 

parol  evidence  inconsistent  with  the  term  of  the  note ;  that  it  was  agreed 

between  the  plaintiff* and  defendant  ihat  the  defendant  should  not  be  called 

on  to  pav  till  a  final  dividend  of  a  bankrupt's  estate  should  be  made. 

(b)  Colehan  v.  Cooke,  Willes,  396. 8.—  Stra.  1217.  S.C.— Goss  x>.  Nelson, 
1  Burr.  226. 

(c)  Colehan  v.  Cooke,  Willes,  396.— Stra.  1217.  S.  C.  On  a  writ  of  er- 
ror, from  the  Common  Pleas,  on  a  note  whereby  defendant  promised  to 
pay  A.  or  order  150/.  six  weeks  after  the  death  of  his  father.  The  court 
held  this  to  be  a  negotiable  note  within  the  statute,  and  that  the  distance 
of  time  of  payment  was  no  objection,  as  the  event  on  which  it  was  payable, 
the  death  of  the  defendant's  father,  must  happen  ;  and  see  Ex  parte  Mit- 
ford,  1  Bro.  C.  C.  398.  but  see  Ex  parte  Barker,  9  Ves.  jun.  110. 


OF  BILLS,  &C»         tf         . 

It -Hall  come  of  age,  specifying  the  day  when  that  event  will  hap*  Their  gcner- 
p.  it  will  be  valid  and  negotiable  (a)  (1).  ^  requisite*. 

There  are  also  decisions,  that  if  the  event  on  whieh  the  pay* 
Lit  is  to  depend,  be  of  public  notoriety,  and  relating  to  trade, 
Lii  there  be  a  moral  certainty  of  its  taking  place,  the  bill,  &c. 
'.iibevalid  (6).  On  this  ground  the  bills  of  exchange  called 
iiummtndinales  *irere  formerly  always  holden  to  be  good,  be-  C  *  63  "] 
cuse  though  the  fairs  on  which  the  payment  of  them  depended 
*tre  not  always  holden  at  a  certain  time,  yet  it  was  certain  that 
toy  would  be  holden  (c).  So  it  has  been  reported  to  have  been 
(k.tied,  that  if  a  bill  or  note  be  payable  two  months  after  a  certain 
*'-:?  be  paid  off  (</),  or  be  payable  on  the  receipt  of  the  payee's 


(c)  Goss  v.  Nelson,  1  Burr.  226.  Action  on  a  note  payable  to  an  infant, 
"when be  (the  infant)  shall  come  of  age,  to  wit,  12th  June,  1750,"  and  it 
vas  objected,  in  arrest  of  judgment,  that  it  was  uncertain  whether  the  mo- 
nt\  would  erer  have  been  payable,  because  the  infant  might  have  died  un- 
der 21,  but  the  court  held  it  a  good  note,  because  it  was  payable  at  all 
event*  on  the  12th  June,  1750,  though  the  infant  should  have  died  before 
that  lime,  and  see  2  Bla.  Com.  513. 

(6)  Colehan  r.  Cooke,  Willes,  398. — Andrews  v.  Franklin,  1  Stra.  24. 
Enuis  v.  Underwood,  1  Wils.  262 — Dawkes  v.  De  Lorainc,  3  Wils.  213.  2 
22?*.  Rep.  782.  S.  C— Lewis  r.  Orde,  Gilb.  Ev.  172.— Hill  v.  Ilalford,  2  Bos. 
&  Pufl.  414,  5.  ted  vide  Kyd.  58. 

(c)  Per  Willes,  C.  J.  in  delivering  judgment  in  Colehan  v.  Cooke,  Wil-    • 
ks,  Rep.  394. 

(d)  Andrews  v.  Franklin,  1  Stra.  24.  A  note,  payable  two  monthg  after 
a  cc  riaiaship  should  be  paid  off,  was  objected  to,  as  depending  upon  a 
contingency  which  might  never  happen;  but  per  cur.  the  paying  off  the 
?:np  is  a  thing  of  a  public  nature,  and  this  is  negotiable  as  a  promissory 
r.ote — BavL  3decL  15. — See  also  Selw.  N.  P.  4th  ed.  367. 

m 
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(1)  A  promissory  note  payable  to  A.  or  order,  at  a  day  certain,  "  or  when. 
Ji-r  (the  promisee)  completes  the  building  according  to  contract,"  is  pay- 
'J.le  absolutely  at  a  day  certain,  and  therefore  good  within  the  statute,  and 
negotiable.     Stevens  v.  Bhmt,  7  Mass.  Hep.  240. 

A  note,  promising  to  pay  a  sum  to  the  president,  directors  and  company 
cf  j.  turnpike  road,  for  five  shares  of  the  capital  stock  of  said  company,  in 
*ic!i  manner  and  proportion,  and  at  such  time  and  place  as  the  president, 
Actors,  and  company  should  from  time  to  time  require,  has  been  held  in  '. 
t^cct  payable  on  demand,  and  therefore  a  cash  note  within  the  statute, 
*  resident,  &?c.  of  the  Goshen  Turnpike  v.  J/urtin,  9.  John.  Hep.  217.     But  a  . 

'I-Tcrent  opinion  seema.to  have  been  asserted  in  the  President,  &c,  of  the 
Uvsn  Turnpike  Road  v.  Jenkins,  1  Caine's  Hep.  381. 

A  note  for  a  certain  sum,  payable  to  A.  or  order,  "  in  foreign  bills," 
'meaning  thereby  bills  of  country  banks)  has  been  held  in  Massachusetts 
■•01  to  be  a  good  promissory  note  within  the  statute,  and  consequently  not 
p*gotiable.  Jonet  \*Fales,  4  Mass.  Kep.  245.  But  in  JYVw-Iorfc,  a  note  pay- 
a'-le  to  A.  or  bearer,  in  "York  state  bills,  or  specie,"  hiu  been  heid  a  ne- 
ro'iable  note  within  the  statute,  upon  the  ground  that  the  bills  mentioned 
Hi:  ant  bank  paper,  which  in  conformity  with  common  usage  and  under- 
standing, is  regWded  as  cash ;  and  therefore  that  the  note  meant  the  same 
»i  if  payable  in  lawful  current  money  of  tho  state.    jKeith  v.  Jo?ies,  9  John.  ] 

U*p;  120. 
▼  or.,  r.         H 
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OF  THE  FORM  AND  REQUISITES 

» 

Their  gener-  wages,  due  to  him  from  a  certain  ship,  it  is  valid  (a) ;  bat  this 
al  requisites.  lattef  dedsion  8e€ra9  questionable  (6). 

The  statement  of  a  particular  fund,  in  a  bill  of  exchange,  will 
not  vitiate  it,  if  it  be  inserted  merely  as  a  direction  to  the  drawee 
how  to  reimburse  himself;  and  therefore  a  bill  requesting  the 
drawee  one  month  after  date,  to  pay  the  the  plaintiff,  or  hm  order, 
a  certain  sum  of  money  "  as  my  quarterly  half-pay,  to  be  due  from 
the  24th  June  to  the  27th  September  next  by  advance,"  was  deci- 
le *  64  ]  ded  t0  De  a  valid  bill  (c)  because  it  *would  be  payable  though  the 
half-pay  might  never  become  due ;  and  an  order  from  the  freight- 
er of  a  ship,  to  pay  money  on  account  of  freight  is  sufficient,  be- 
cause it  is  an  admission  that  so  much  at  least  is  due  (d) :  though 
we  have  seen  that  an  order  from  the  owner  of  a  ship,  to  the  freigh- 
ter, to  pay  money  on  account  of  freight,  is  not  valid  (e).  Nor 
will  a  bill  be  vitiated,  by  the  insertion  of  words,  pointing  out  the 
consideration  of  the  acceptance;  as  for  instance,  value  received 
out  of  the  premises  in  Rosemary-lane  (/);"  or  "being  a  portion  of 


(a)  Evans  v.  Underwood,  1  Wils.  262.    This  was  an  action  brought  by 


looking 

SAiit  to  have  given  judgment  for  the  plaintiff.  Upon  this  case  there  is  a 
note  in  Barley  on  Bills,  od  ed.  15,  as  follows:  "  Quaretamen,  becausejit  was 
uncertain,  though  the  wages  might  be  paid,  whether  the  maker  would  re* 
ceive  them. — bee  also  .Lewis  v.  Orde,  1  Gilb.  on  Evid.  by  JLoft,  178. — 
Selw.  JN.  P.  4th  ed.  367,  note  71. 

(6)  In  Selw.  N.  P.  4th  ed.  367,  note  71,  there  is  a  note  upon  this  point, 
and  in  the  conclusion  is  stated  the  case  of  Beardesley  r.  Baldwin,  E.  15  G. 
2.  B.  R.  MSS.  in  which  the  court  said,  that  as  to  Andrews  v.  Franklin,  if  it 
ever  was  determined,  winch  they  could  not  find,  it  must  have  been  decided 
on  the  certainty  observed  in  the  return  of  ships,  and  which  must  be  looked 
upon  as  an  event  in  itself  not  contingent.   Sed  quare.  • 

(c)  MvLeod  v.  Snce,  Stra;  762.—Ld.  Raym.  1481.— 11  Mod.  400.— 1 
Barn.  12.  S.  C.  .Error  on  a  judgment,  given  against  M'Leod,  on  a  bill  of 
exchange,  drawn  by  J.  S.  on  the  25th  May,  1724,  upon  M'Leod,  and  di- 
rected him,  one  month  after  the  date,  to  pay  A.  B.  or  order  9/  10*.  as  his 
quarter's  half-pay  from  24th  June,  1724,  to  25th  September  following. 
The  court  were  of  opinion  that  this  was  a  good  bill  of  exchange,  for  it  was 
not  payable  out  of  a  particular  fund,  nor  upon  a  contingency,  and  was  madi" 
payable  at  all  events;  and  was  drawn  upon  the  general  credit  of  the  drawer, 
not  out  of  the  half-pay,  for  it  is  payable  as  soon  as  the  quarter  began  for  the 
half-pay  mentioned  in  the  bill,  which  was  not*  to  be  due  for  three 
months  aficr. 

(</)  Picrson  v.  Dunlop,  Cowp/571.  vide'ante,  58. 
(e)  Banbury  v.  Lissett,  Stra.  1112.  vide  ante,  58. 

(/)  Burchell,  administrator,  &c.  v.  Slocock,  Lord  Raym.  1545.— Action 
on  a  promissory  note,  whereby  the  defendant  promised  to  pay  to  r\.  U. 
101/.  12*.  in  three  months  after  the  date  of  the  said  note,  value  received,  out 
of  premises  in  Rosemary-lane,  late  in  the  possession  of  G.  II. 

The  court,  upon  demurrer,  held  this  to  be  a  promissory  note  within  the 
statute,  and  gave  judgment  for  the  plaintiff. 


OFBJLLS,  &C 

a  nine  as  under  deposited  in  security  for  the  payment  hereof  (a)/*  Their  g-ener- 
* <m  account  of  wine  had  of  the  drawer  (6)    (1).      A  note  ai-     recluisi 
» whereby  the  maker  promised  to  pay  to  A.  B.  Si.  "  So  much  be- 
i?U>  be  due  from  me  to  C.  D.  my  Landlady,  at  Lady-next,  who 
is  indebted  in  that  sura  to  to  A.  B,"  was,  on  the  same  principle, 
kid  not  to  be  conditional  (c)  (2). 

(a)  Haussoallier  v.  Hartsinck  and  others,  7,  T.  B.  733.  Payee  against 
the  maker  of  a  promissory  note,  whereby  the  defendant  promised  to  pay 
,  or  bearer,  25J,  being  a  portion  of  a  value  as  under  deposited,  in  se- 
curity for  the  payment  thereof.  Upon  a  special  case  being  reserved,  the 
cent  said  they  were  clearly  of  opinion,  that  though  as  between  the  original 
panics  to  the  transaction,  the  payment  of  the  notes  was  to  be  carried  to  a 
prtkalar  account,  the  defendants  were  liable  on  these  notes,  which  were 
prable  at  all  events.     See  also  Lord  Raym.  1545. 

(*)  Buller  v.  Cripps,  6  Mod.  29.— Mod.  Ent.  312. 

(c)  Anonymous,  Select  .Cases,  39. 


(1)  So  where  a  note  was  made  payable  to  A.  or  order,  and  on  the  back 
of  it  an  "indorsement  was  written,  that  it  was  to  be  delivered  to  A.  in  consi- 
deration of  a  judgment  against  C.  to  be  assigned  to  the  maker,  it  was  held  a 

good  promissory  note  within  the  statute,  and  that  the  indorsement  only 

operated  as  a  notice  to  any  purchaser  of  the  consideration  of  the  note. 

Sender*  v.  Bacvn,  8  John.  Rep.  485. 

(2)  In  Mtnaehusetts  the  statute  of  3  &  4  Ann.  ch.  9.  was  never  enacted 
but  in  practice  the  provisions  of  the  first  section  were  early  adopted,  and 
the  form  of  declaring  on  negotiable  notes  residting  from  that  statute  was 
extended  to  notes  not  negotiable.  It  may  therefore  be  considered  as  the 
common  law  of  that  state,  that  all  cash  notes  are  negotiable,  and  that  all 
notes  for  merchandize  may  be  sued  by  the  promisee  against  the  promisor, 
and  when  indorsed  by  the  indorsee  against  his  indorser,  who  may  declare 
in  the  same  manner  as  they  might  if  tbe  note  were  negotiable.  Joiies  v. 
Fales,  4  Mass.  Rep.  245.  &  Eaton  v.  FoUensbee,  Sup.  Court,  Essex, .  June 
Terra.  If79,  MSS.  Whether  this  doctrine  applies  also  to  nptcs  and  bills 
payable  out  of  particular  funds,  does  not  seem  to  have  been  decided.  But 
even  admitting  that  a  bill  payable  out  of  a  particular  fund  could  not  be  de- 
clared on  within  the  statute;  yet  if  the  drawee  accept  to  pay  it,  when  the 
funds  come  into  his  hands,  this  binds  him  to  the  payment  when  he  receives 
lite  funds,  and  the  payee  may  on  his  refusal  recover  the  amount  in  an  ac- 
tion for  money  had  and  received,  Stei>ens  v.  Zfrfl,  5  Espin.  Rep.  247,  stated 
£»«',  253,  and  see  Scarborough  v.  Giegar,  1  Bay's  Rep.  368.  JMfershon  v. 
** VAers,  1  Bibbs  Rep.  503.  Mo-wry  v.  Todd,  12  Mass.  Rep.  281.  A  writing 
yas  made  thus '  * good  for  dollar*  on  demand.  A.  B.'*     In  an 

action  thereon  it  was  holden  to  import  no  promise  to  the  holder,  without 
evidence  to  shew  that  it  was  actually  given  to  him  or  some  subsisting  con- 
nexion shewn  from  which  that  fact  might  be  inferred.  Brown  v.  Oilman,  13 
Miss.  Rep.  158. 

A  written  promise  to  pay  the  bearer  a  sum  of  money,  "  provided  the  ship 
— —  arrives  at  a  European  port  of  discharge,  free  from  capture  and  con- 
demnation by  the  British,'*' was  held  not  to  be  a  negotiable  note  within  the 
iatute  of  3  et  4-  Ann.  Coolidge  v.  Buggies,  15  Mass.  Rep.  387. 

In  New  York,  a  like  usage  in  relation  to  notes  not  within  the  statute,  has 
col  prevailed ;  consequently,  a  note  for  a  sum  payable  in  lands  at  a  specific 
price  per  acre,  cannot  be  declared  on  even  between  the  original  parties  as 
*  promissory  note,  but  the  consideration  must  be  specially  set  forth  and 
proved,  as  in  other  declarations  in  assumpsit.  S?nith  v.  Smith,  2  John.  Rep. 
&5.  And  even  the  terms  "  value  received"  in  a  note  not  within  the  sta- . 
{ate,  have  been  held  not  of  themselves  to  imply  a  consideration,  but  a  con- 


Of  THK  FORM  AND  REQUISITES     . 

Their  part*      Besides  these  principal  qualities  which  bills  of  exchange*  must 
torrequis^ea  possess,  ■  there  are  certain  other  matterd  proper  to  be  attended  to 
f  *  65  1  ^n  ^e  formation  of  them :  *  these  are  1st,  that  in  certain  cases  the 
instrument  be  properly  stamped.  2dty>  that  it  be  properly  dated. 
$dlyt  that  the  time  of  payment  be  clearly  expYessed.  Athly,  that  it 
contain  an  order,  or  at  least  a  request,  to  pay.  Sthly,  that  in  the 
case  of  a  foreign  bill  drawn  in  sets,  each  set  contain  a  proviso  that 
it  shall  only  be  payable  in  case  the  others  are  not  paid.  Sthly,  that 
it  be  clearly  expressed  to  whom  the  bill  is  payable.  7thly,  that 
where  the  instrument  is  intended  to  be  negotiated,  there  be  words 
inserted,  giving  the  power  of  transfer.  8thly,  that  the  money  to  be 
paid,  be  distinctly  and  intelligibly  expressed,  and  in  certain  cases, 
that  it  be  above  a  certain  amount     9thly,  that  in  certain  cases, 
value  received  be  inserted.  lOthly,  that  under  particular  circum- 
stances, a  bill  state  whether  it  is  to  be  paid  with  or  without  further 
advice.  lUhly,  that  the  drawer's  name  be  clearly  signed.  lZthly, 
that  the  bill  be  properly  addressed  to  the  drawee.  And  lastly^  that 
where  the  bill  is  to  be  paid  at  a  certain  place,  that  place  be  proper- 
ly described.  The  better  mode  of  considering  each  of  these  matters 
will  be  by  presenting  the  reader  with  the  usual  forms  of  a  foreign 
and  inland  bill  of  exchange,  and  of  a  check,  and  then  considering 
the  various  parts  of  each  in  their  natural  order. 


aideration  must  be  specially  averred  and  proved.  Laming  v.  M'Kiffip,  '3 
Caines'  Rep.  286,  However  this  doctrine  has  been  overruled,  and  it  is  now 
held  that  these  terms  were  prima  facie  evidence  of  a  consideration  in  such 
a  note,  and  sufficient  to  cast  the  burthen  of  proof  of  the  contrary  on  the  de- 
fendant. Jerome  v.  Wldtney,  7  John.  Rep.  321.  Jackson  v.  Alexander,  3  John. 
Rep.  484.  And  therefore  such  a  note  would  be  good  evidence  to  support 
the  money  counts.  Ibid,  and  Smith  v.  Smith.  But  if  no  consideration  ap- 
pear on  the  face  of  a  note,  not  negotiable  within  the  statute,  and  no  terras 
implying  value  received,  it  cannot  be  given  in  evidence  under  the  money 
counts,    tiextwi  v,  Jofnuw,  10  John.  Rep.  418. 
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FORM  OF  A  FOREIGN  BILL. 


2»  3  4 
L.jsn,  1st  January,  1798.                 Exchange  for  10,000  JUthw  Tournoite*. 
5  6 
-0f  /•»»  icfoncef  (or  "  fli  . . .  «/>«•  tight,"  oruat...  after  date?")  pay 

,l  7  8 

Manip^  uy,  myfrst  Bill  of  Exchange  (second  and  third  of  the  tame  tenor  and 

9  10 

<l&  repaid)  to  Messrs,  >,  or  order  ("  or  bearer")  Ten  Thousand  LXvres 

11  12  13  14 

Tciranset,  value  received  of  them,  and  place  the  same  to  account,  at  per  ad* 

Txtfrotn 

16        ir  15 

7>  Mr. >  m  Pari*,  \  JAMES  OJLTUWD* 

18  5 

teyabte  at  — — . 


FORM  OF  AN  INLAND  BILL. 

4  2         3 

100!.  London,  1st  January,  1798. 


1      I     Ttso  months  after  date,  (or  "  at  sight,"  or  "  on  demand,'*  or  "  at  .  . 
stamp.  \  6  9  10  11 

.  .  .  .  .  days  after  sight,")  pay  Mr,  ,  or  order,  One  Hundred  Poundi, 

Jo 

for  value  received.  15 

16  SAMUEL  SKIWER. 

To  Mr. ,  Merchant,' 


Bri&X,  payable  at 


FORM  OF  A  BILL  UNDER  FIVE  POUNDS. 

As  directed  by  Stat  17  Geo,  III.  c.  30.  Schedule  No.  2. 

[Here  insert  the  place,  day,  month,  and  year,  when  and  where  made.] 

Twenty-one  dayt  after  date,  pay  to  A.  JB.  of  ,  or  his  order,  the  rum 

*f        ■-,  volpe  received  by 

CD. 


T,E.F.of ,1 

HttuenG.JL ,5 


FORM  OF  A  CHECK. 


(2)  (^5) 

London,  5th  October,  1798. 


I 


(16-17) 

Messrs. 

Pay  A.  B.  or  bearer,  Twenty  Founds. 


(4)  (15) 

120  o  a 


JK. 


•  The  figures  Tefer  to  the  parts  of  the  observations  in  the  following-  pages 
of  this  chapter. 


THEIR  PARTS  AMB  PARTICULAR  REQUISITES. 

1st  Sump         (1)— Before  the  statute  of  the  22  6. 3.  c.  33.  there  was  no  stamp 
1*67  1      duty  imposed  on  bills  of  exchange,  &c.  and  they  were  in  all  cases 
made  on  plain  unstamped  paper,  and,  indeed,  were  expressly  ex- 
empted from  any  stamp  duty,  by  the  5th  W.  &  M.  c.  21.  s.  5.;  bat 
by  the  first  mentioned  statute  certain  duties  were  imposed  in  almost 
all  cases  upon  these  instruments.    This  and  two  subsequent  sta- 
tutes, (23  Geo.  3.  c.  49.  &  24  Geo.  3. 8. 1.  c.  7.)  w.ere  repealed  by 
the  31  Geo.  3.  c.  25.  whereby  certain  duties  were  imposed,  and 
which  were  increased  by  the  $7  Geo.  3.  c.  90.  and  which  continued 
in  force  until  the  10th  October,  1804,  from  which  day  until  the  11th 
October,  1808,  the  44  Geo.  3*  c  98.  regulated  the  amount  of  the  du- 
ty on  bills>  notes,  &c. ;  from  that  day  until  the  28th  September, 
1815,  the  duties  on  bills  and  notes  were  regulated  by  the  48  Geo. 
3.  c.  149.  and  from  the  last  mentioned  period  to  the  present  time 
(1818),  the  regulating  statute  is  the  5S  Geo.  3.  c.  184.  . 
Provisions  of     By  ^s  ac*»  w*tn  resPect  to  Inland  Bills  of  Exchange,  whether 
the  stamp  act  negotiable  or  not,  a  distinction  is  made  in  the  amount  of  the  stamp 
184.      °       between. bills  and  notes,  payable  at  a  time  not  exceeding  two 
months  or  sixty  days  after  date,  and  those  exceeding  that  time, 
and  a  penalty  of  100/.  is  imposed  on  any  person  post  dating,  or  is- 
suing any  bill  or  note  so  postdated,  so  as  to  avoid  the  higher  duty 
(a).    It  is  also  provided,  that  all  drafts  or  orders  for  the  payment 
*  of  money  by  a  bill  or  promissory  note,  or  for  the  delivery  of  any 

such  bill  or  note  in  payment  or  satisfaction  of  any  money,  shall 
be  liable  to  the  like  stamp  duty  as  a  bill  or  note.  There  are  other 
provisions  in  the  act  which  will  be  found  in  the  Appendix. 

Jk  foreign  bill  drawn  in,  but  payable*  out  of  Great  Britain,  if 
drawn  singly  and  not  in  a  set,  is  liable  to  the  same  duty  as  an  in- 
land bill  of  the  same  amount  and  tenffr.  But  foreign  bills  drawn 
in  Great  Britain,  in  sets,  are  subject  to  a  stamp  duty,  progres- 
sively increasing  according  to  the  amount  for  every  bill  of  each 
set(6).  It  is  also  provided,  that  promissory  notes  made  out  of  Great 
Britain,  shall  not  be  negotiated  or  paid  in  Great  Britain,  unless 
the  same  shall  have  paid  the  duty  on  promissory  notes  of  the  like 
tenor  and  value  in  Great  Britain,  with  an  exception  of  notes  made 
and  payable  only  in  Ireland  (J). 

Exemptions  from  these  stamp  duties  are  made  in  favour  of  bills 
or  bank  post  bills,  issued  by  the  bank  of  England,  and  of  all  bills, 
orders,  remittance  bills,  and  remittance  certificates,  drawn  by 

« 
(«)  Sec  12.    See  clause  post,  App. 
(6)  55  Geo.  3.  c  184.    Schedule  h 
(c)  Id.  aect.  29. 
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c«aniflrioned  officers,  masters  and  surgeons  in  the  navy,  or  by  any  lst»  Stamp' 
coesrssioner  of  the  navy,  and  other  bills  drawn  by  or  upon  per-    u  ' ' 
m>  id  certain  public  employments,  and  also  in  favour  of  drafts 
r  orders  for  the  payment  of  money  to  the  bearer  on  demand, 
:m  drawn  upon  any  banker  or  person  acting  as  a  banker  resid- 
k»  or  transacting  the  business  of  a  banker;  within  ten  miles 
of  the  place  where  such  draft  or  order  shall  be  issued,  provided 
ach  place  shall  be  specified  in  such  draft  or  order,  and  the  same 
iall  bear  date  on  or  before  the  day  on  which  the  same  shall  be  is- 
sued, and  provided  the  same  do  not  direct  the  payment  to  be  made 
by  li.lis  or  promissory  notes. 

With  respect  to  promissory  notes,  a  distinction  is  made  in  the 
anoant  of  the  duty,  between  those  which  are  payable  at  a  time 
exceeding  two  months  after  date,  or  sixty  days  after  sight,  and 
those  payable  at  a  longer  period,  and  also  between  those  intended 
to  be  re-issued  after  payment,  and  these  which  cannot  be  so  circu- 
lated (a),  and  notes  for  the  payment  of  money  by  instalments,  are 
subject  to  the  same  duty  as  on  a  promissory  note  payable  in  less 
than  two  months  after  date,  for  a  sum  equal  to  the  whole  amount  [  *®] 
of  the  money  to  be  paid,  and  "negotiable  instruments  in  the  form 
of  promissory  notes,  and  for  the  payment  of  less  than  20{  upon  a 
contingency,  whether  available  or  not,  are  nevertheless,  liable  to  ,  « 

tie  stamp  duty  (b). 

Exemptions  are  introduced  in  favour  of  notes  of  the  governor 
and  company  of  the  Bank  of  England,  and  of  notes  payable  upon 
a  contingency,  and  acceeding  20/,  but  itjs  nevertheless  provided 
that  the  latter  shall  be  liable  to  the  duty,  which  may  attach  there- 
on as  agreements  or  otherwise^ 

The  Penalty  of  5Ql  is  imposed  upon  any  person  who  shall 
raake,  sign,  or  issue,  or  cause  to  be  made,  signed,  or  issued,  or 
stall  accept  or  pay,  or  cause  or  permit  to  be  accepted  or  paid  any 
bi'l  of  exchange,  draft  or  order,  or  promissory  note  for  the  pay- 
ment of  money  liable  to  any  of  the  duties  imposed  by  the  act 
without  the  same  being  duly  stamped  (c).  Penalties  are  also  im« 
posed  upon  persons  drawing,  receiving,  or  paying  any  post  dated 
or  other  unstamped  draft  on  a  banker,  not  made  conformably  to 
tie  act  {<?).  Regulations  are  then  made  relative  to  re-issuable 
uotes,  ami  for  the  licences  to  bankers  drawing  and  issuing  such 
*jtes  (e)  ;  and  it  is  provided,  that  all  the  powers,  regulations,  and 
penalties  contained  in  and  imposed  by  the  several  acts  of  parlia- 

(a)  55  Geo.  3.  c.  184.    Schedule  1.  tit.  Promissory  note. 

(&)  55  Geo.  3.  c.  184.    Schedule  1.  tit  Promissory  Note. 

(c)  Id.  ibid.  sect.  11. 

(rf)  ld.,sect.  13. 

(e)  id.  sect  14.  to  seat.  28. 


THEIR  PABTS  AND  PAETIOULAR  REQUISITES. 

1st,  Stamp     merit  relating  to  the  duties  thereby  repealed*  and  the  several  act ^ 
**uty#  of  parliament  relating  to  any  prior  duties  of  the  same  kind  or  des 

cription,  shall  be  of  full  force  and  effect  relative  to  the  duties 
thereby  granted  (a).  Hence  therefore  most  of  the  decisions  on  the 
former  acts,  are  applicable  to  the  existing  stamp  duties  on  bills 
and  notes* 
Decisions  on      With  respect  to  foreign  bills,  it  is  clear,  that  the  legislature  did 
refative^to     no*mcan  to  extend  the  stamp  duties,*  imposed  by  these  acts   1" 
stamps.  such  foreign  bills  as  are  made  abroad,  where  the  use  of  them  coulil 

t»  *  T'O  J      pot  be  enforced  ;  and  it  may  be  collected  from  the  language  of  the 
acts,  that  the  duty  is  only  imposed  on  bills  drawn  in  Great  Brit- 
ain (6).  And  where  a  bill  was  drawn  in  Ireland,  and  blanks   left 
for  the  date,  sum,  time  when  payable,  and  the  name  of  the  drawee, 
and  transmitted  to  England  where  it  was  completed  and  nego- 
tiated, it  was  held,  that  this  was  to  be  considered   as  a  bill  of  ex- 
change, from  the  time  of  signing  and  indorsing  it  in  Ireland,  and 
that  an  English  stamp  was  not  necessary  (c).    So  where  a  bill  ol 
exchange  was  drawn  in  Jamaica,  upon  a  stamp  of  that  island,  with 
a  blank  for  the  payee's  name,  and  transmitted  to  England,  where 
a  bona  fide  holder  filled  in  his  own  name  as  payee,  it  was  consid- 
ered, that  no  English  stamp  was  necessary  (U) ;  but  if  a  bill  be 
drawn  in  England,  though  dated  at  some  foreign  place,  such  bill 
cannot  be  enforced  here  without  an  English  stamp  (e). 

With  respect  to  the  amount  of  the  sum  payable,  it  was  recent- 
ly made  a  question,  whether  a  stamp  for  the  exact  amount  of  5i)l 
was  sufficient  for  a  bill  for  that  sum,  with  all  legal  interest,  it  was 
contended,  that  the  stamp  was  insufficient,  because  the  bill  was  to 
carry  interest  from  the  date,  and  therefore  a  larger  sum  was  pay- 
able upon  it  than  50l ;  but  it  is  reported,  that  Lord  Ellenborough 
inclined  to  think  the  stamp  sufficient,  as  there  was  no  interest  j 
due  when  the  bill  was  drawn,  and  it  was  then  a  security  for  the 
sum  of  502,  and  no  more ;  and  as  there  is  always  interest  to  be  re- 
covered, if  the  bill  be  not  paid  the  day  it  becomes  due.  The  case 
afterwards  came  before  the  court,  when  it  was  decided  upon 
another  point,  and  no  opinion  was  given  as  to  the  sufficiency  of 
the  stamp  (/). 

It  has  been  holden,  that  a  bill  payable  at  sight,  is  not  to  be  con- 
sidered as  a  bill  payable  on  demand,  so  as  to  be  exempt  from  duty 

(a)' Id.  sect.  8. 

{b)  5 5  Geo.  3.  c.  184.— -Crutchley  r.  Mann,  1  Marsh.  29. 
(c)  Snaith  v.  Mingay,  1  M.  &  S.  87. 
\d)  Orutchley  v.  Mann,  5  Taunt.  529.— 1  Marsh.  29.  S.  C. 
(c)  Jordaine  v.  JLashbrook,  7  T.  R.  601.— Abraham  v»  Du  Bois,  4 
Clmpb.  269. 
f    (/)  Israel  v.  Benjamin,  3  Campb.  40, 


THEIR  FORM  AND  PARTICULAR  REQUISITES. 

itifrthe  stamp  act,  23.  Geo.  S.  c.  49.  s.  4.  in  favour  of  bills  pay-  Decision*  on 
-& an  demand  la).  thf    statute 

v    '  ^  reJative    to 

Tjnm  thie  exempting  clause  in  the  former  acts,  in  favour  of  stamps. 
v  :k3  on  bankers,  it  has  been  holden  that  the  person  on  whom 
-v check  is  drawn  must  be  bona  tide  a  banker  (b),  and  that  a  draft 
ni  banker  post  dated,  and  delivered  before  the  day  of  the  date, 
-•ias^i  not  intended  to  be  used  till  that  day,  must  be  stamped  or 
nil  be  void  (c). 

It  was  provided  by  statute  31  Geo.  3.  c.  25  s.  19.  (to  which  55 
Gen.  3  c.  184.  s,  7.  refers,)  that  unless  the  paper  on  which  a  bill  or 
n  iAt  be  written,  be  stamped  with  the  proper  duty,  or  a  higher  duty, 
it  ^hatl  not  be  pleaded  or  given  in  evidence  in  any  court,  or  ad- 
mitted to  be  good,  useful,  or  available,  in  law  or  equity;  and  that 
'it  shall  not  be  lawful  for  the  commissioners  or  their  officers,  to      [  *  72  ] 
«Ump  any  bill  or  note  after  it  is  made ;  and  though,  upon  this 
?tatute,  it  has  been  held,thatif  the  commissioners  exceed  their  au- 
thority, and  do  stamp  the  bill  or  note  after  it  has  been  made,  no 
vkfence  can  be  established,  to  an  action  founded  on  the  bill  or  note 
on  that  ground,  because  it  would  be  injurious  to  paper  credit,  if  it 
were  necessary  for  an  indorsee  to  ascertain,  before  he  takes  a  bill, 
whether  or  not  it  was  stamped    previously  to  its  having  been 
made  (d) ;  yet,  according  to  more  recent  decisions,  it  should  seem 
that  at/east,  if  the  instrument  be  in  the  hands  of  the  party,  in  whose 
favour  it  was  originally  made,  a  subsequent  stamping  would  not 
reader  it  available  against  such  positive  enactment  (e). 


(f.)  PAcson  v.  Thomas,  B.  R.  Trin.  24  Geo.  3.— Bayl.  42.  Tn  an  action  on 
i'  i  ilaml  bill,  the  question  was,  whether  it  was  included  under  an  excep- 
*'  -n  in  the  stamp  act  of  23  Geo.  3.  c.  49.  s.  4.  in  favour  of  bills  payable  on 

-naiid,  and  the  court  held  it  was  not ;  and  Duller  J.  mentioned  a  case  be- 
^?e  \t  iies,  C  J.  in  London,  in  which  a  jury  of  merchants  was  of  opinion, 
*:u:  tiit  usual  days  of  grace  were  to  he  allowed  on  hills  payable  at  sight. 
v.-  :i,->o  Dehors  v.  Harriot,  1  Show.  164. 

(''J  Castle  man  x\  Kay,  2  Bos.  &.  Pul.  383.  Action  for  money  had  and  rcceiv- 
'  -:  defendant  pleaded  set-off  as  to  part,  and  produced  the  following- paper, 

*  -Uriptd,  in  evidence,  to  support  his  pica  : — 
Mr.  Castle  man, 

V\t:*st  to   pay  the   bearer  I ,  his  receipt  will  be  your  discharge 

'>  *  T.  M. 

V-wdgatc,  3d  Sept.  1790. 
*fr.  C;tstJcman,  Bricklayer,  ^  Paid  by  R  Bay, 

Camberwell.  ""  for  C  Castleiv.an. 

H  edefendunt  objected  to  this  paper  being*  received  in  evidence,  as  not 
''"■'iff  within  section  4.  of  23  Geo.  S.  c.  49.  I>aslleman  not  beinga  banker  ; 
•^  Chambre,  J.  before  whom  the  cause  was  tried,  being  of  that  opinion, 

*  \t-nUct  was  found  for  the  plaintiff,  and  the  court,  upon  motion,  refused  a 
i-ibr  a  new  trial.     See  also  Run*?'.  Webb,  1  Ksp.  Rep.  129. 

(c)  AH  en  v  Kecves,  1  East.  435.  Whitwcll  v.  Bennet,  3  Bos.  &  Pul.  559. 

hi)  Wright  v.  Riley,  Peake  Kef.  173. 

•'*)  Roderick  v  Hovil,  3  Campb.  103. — Rapp  r.  A  limit,  id.  106.  in  nntiff. 

Vol.  1.x  - 
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Decisions  on  It  being  found  that  the  above  statute  frequently  defeated  the 
relative  tUtT  claims  of  the  holders  of  bills,  the  legislature  passed  a  temporary 
sumps.  act  (aj9  whereby  the  commissioners  of  His  Majesty's  stamp  du- 

ties, on  proof  by  the  holder  that  no  fraud  on  the  revenue  was  in- 
tended, were  authorized  to  stamp  bills,  &c.  after  they  were  drawn, 
on  payment  of  a  certain  penalty ;  but  as  the  power  of  commission- 
ers under  this  act  has  long  since  expired  (b),  and  as  bills  and  notes 
are  accepted  in  the  43  Geo.  3.  c.  127.  s.  5.  and  44  Geo.  3,  c.  98.  s. 
24.  the  holder  of  a  bill  has  no  civil  remedy  thereon,  if  it  be  either 
unstamped,  or  bear  a  stamp  of  an  inferior  value  to  that  required  by 
the  acts,  or  be  of  a  different  denomination  (c). 
f  *  73  1  *An  authority,  however,  was  given  to  the  commissioners  by  57 

Geo.  3.  c.  136.  s.  4.  to  stamp  bills,  checks,  and  notes,  with  the  ad- 
ditional stamp  duty  imposed  by  37  Geo.3.c.  90.  at  any  time  be- 
fore the  1st  November,  1797,  without  any  penalty,and  the  follow- 
ing section,  which  appears  to  be  still  in  force  («),  provides,  that 
any  bill,  &c.  made  after  the  passing  of  the  37  Geo.  2.  c.  136.  and 
liable  to  any  stamp  duty  under  31  Geo.  3.  c.  25.  and  which  shall  be 
stamped  with  a  stamp  of  a  different  denomination  from  that  re- 
quired by  that  act,  may,  if  the  stamp  be  of  equal  or  superior  value 
to  the  stamp  required,  be  stamped  with  the  proper  duty,  and  40*. 
if  the  bill  be  not  due,  or  10J.  if  due  ;  and  the  commissioners  are 
thereupon  to  give  receipt  for  the  duty  and  penalty  so  paid,  on  the 
back  of  the  bill,  and  such  bill  will  be  valid  in  any  court  Pre- 
viously to  this  act,  a.  bill  stamped  with  an  improper  stamp  was 
valid,  provided  it  was  a  stamp  required  under  31  Geo.  3.  c.  25. 
and  was  of  the  same  or  greater  value  than  the  proper  one  (e);  but 
where,  in  an  action  on  a  note  by  an  indorsee,  the  stamp  ap- 
peared to  be  a  7s  deed  stamp,  Lord  Kenyon  said  the  note  could 


(a)  34  Geo.  3.  c.  32. 

(b)  Bayl.  26.  in  notes.— Phil.  Evid.  3d.  cd.  449.  n.  *. 

(c)  In  criminal  prosecutions,  the  want  of  a  proper  stamp  is  not  in  gcner.J 
an  available  objection.     See  the  cases,  1  Chitty  Ciini.  Law,   582   to    58  1 . 
Phillips  on  Evid.  3d  ed.  454  to  458.     And  as  to  the  instances  in  which   :ui 
unstamped  bill  or  note  may  be  given  in  evidence,  see  3  Bos.  &  Pul.  316. — 
Peakc  Rep.  75.—  East.  449.  455.— Phillips  Law  of  Evid.  3d  cd.  403.  45  i 
In  Gregory  v.  Frazer,  3  Campb.  454,  it  was  held,  that  although  a  promise  - 
ry  note,  without  a  stamp,  cannot  be  received  in  evidence  as  a  security,  or 
to  prove  the  loan  of  money,  it  may  be  looked  at  with  a  view  to  ascertain  a 
collateral  fact;  and  therefore, in  this  case,  the  action  being1  for  money  lent, 
and  the  defence  was,  that  the  defendant  had   been  made  drunk   by  the 
plaintiff,  and  induced  to  sig"n  the  note,  without  any  consideration,  Lord  VA 
lenborough  held,  that  the  note  might  be  looked  at  by  the  jury  as  a  cotenv 
porary  writing",  to  prove  or  disprove  the  fraud  imputed  to  the  plaintiff. 

(rf)  Chamberlain  v»  Porter,  1  New.  Rep.  30. 

(*)  31  Geo.  3.  c.  25,  8*  19.  Chamberlain  r.  Porter,  1  New.  Rep.  34. 
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-otbe  received  in  evidence,  and  the  plaintiff  was  accordingly  decisions  on 

.,     .  ,  »  the    statutes 

awaited  (a).  relatlve    to 

Previously  to  the  enactment  in  the  43  Geo,  3.  c.  127.  it  was  stumps. 
W!d  that  a  promissory  note  for  251 :  5$  written  upon  9d.  stamp 
'Xing  the  stamp  imposed  by  3 1  Geo.  3.  c.  25.  on  notes  not  ex- 
uding 5QL  but  -which*  at  the  time  of  the  making  of  the  note       [  *  T4  1 
kd  ceased  to  be  the  proper  stamp,  or  any  note  whatever,)  in- 
stead of  an  8L  stamp,    (being  that  required  by  37  Geo.  3.  c. 
CO.  oq  notes  not  exceeding  30/.)  was  void  (6)  but  it  is  after- 
wards held,  that  a  promissory  note  for  451.  which  by  law  required 
a  stamp  of  Is  :  6d.  composed  of  three  different  sums,  applicable  to 
three  different  funds,  under  three  acts  of  parliament,  being  written 
-Mi  a  2s  stamp,  composed  of  three  different  sums  applicable  to  the 
<ime  funds,  though  in  larger  proportions  to  each  than  was  requi- 
red, such  note  is  good  (c).  To  obviate  the  objection  on  account  of  a 
larger  stamp  being  imposed  than  was  necessary,  it  was  enacted  by 
the  43  Geo.  S.c  L27.  s.  6.  that,  every  instrument,  matter,  or  thing, 
stamped  with  a  stamp  of  greater  value  than  required  by  law,  shall 
be  valid,  provided  such  stamp  shall  be  of  the  denomination  re- 
quired bylaw  for  such  instrument,  &c.  and  by  the  recent  act  55 
Geo.  5.  c  184.  s.  10.it  is  provided,  that  all  instruments  upon 
which  any  stamp  duty  shall  have  been  used,  of  an  improper  de- 
nomination or  rate  of  duty,  but  of  equal  or  greater  value  in  the 
whole  with  the  proper  stamp,  shall  be  valid,  except  where  the 
stamp  used  on  such  instrument  shall  have  been  specfically  appro- 
priated to  any  other  instrument,  by  having  its  name  on  the  face. 

Under  the  former  acts,  qualifying  the  right  to  reissue  bills  after 
payment,  it  has  been  determined  that  after  a  bill  has  been  returned 
to,  and  paid  by  the  drawer,  he  may  without  a  fresh  stamp,  indorse 
the  bill  over  to  a  new  party,  who  may  in  his  own  name  sue  the 
acceptor  because  the  prohibition  against  reissuing  after  payment 
imports  only  a  payment  by  the  acceptor  (d). 

If  a  bill  or  note  be  made  in  any  part  of  the  King's  dominions, 
as  in  Jamaica,  where  by  the  law  of  *such  place  a  stamp  is  required,      f  *  75  1 
sacb  instrument  cannot  be  recovered  upon  in  any  court  here, 
*  in  less    properly  stamped,    according  to  the   law  of  the  place 
'^•iere   the  same  was  inadefej  ;  but  our  courts  do  not  regard 

fa)  Manning  v.  Livie,cor.  Lord  Kenyon,  sittings  after  M.  T.  1796.  Bayl. 
T.  n.  (a). 

(b)  Farr  •».  Price,  I  East.  55.  see  observations  in  Bayley,  Tf. 

(c )  Taylor  v.  Hague,  2  East.  414. 

{d)  Callow  x».  Laurence,  3  M.  &  S.  95. 

:<?)  Alvesv.  Hodson,  7  T.  R.  241.— 2  Esp.  Rep.  528.  S.  C— Cleggr  v. 
U\yt  3  Campb.  166. 
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Decisions  on  the  Revenue  laws  of  a    foreign  independent  State  (c),  ( 
relative    to      When  a  bill  of  exchange  or  promissory  note  is  not  properly  stam 
stamps.  ed,  it  has  been  held,  that  a  neglect  to  present  it  for  acceptance 

for  payment,  will  not  discharge  the  drawer  or  indorser  from  1 
bility  to  pay  the  original  debt,  in  respect  of  which  it  was  iii'l 
sed  or  delivered  to  the  holder  (6) ;  if  there  be  any  such  oris  r 
debt,  between  the  holder  or  such  drawer  or  indorser,  the  holt 
though  he  cannot  recover  upon  such  instrument,  may  never' 

(a)  Roach  v.  Eclic,  6  T.  R.  425.— Boucher  v.  Lawrence,  Rep.  Tc»< 
Hardw.  198.— Holman  v.  Johnson,  Cowp.  343.— Clugas  v.  Penaluna,  ^ 
R.  467.— Park.  on  ins.  7th  ed.  390.— -Marsh,  on  Ins.  1st  ed.  51,  55.  m  v.. 
this  point  is  discussed.  .       . 

(b)  Wilson  v.  Wysar.  4  Taunt.  288.     Action  for  goods  sold,  dct.^j 
payment.    A  bill  drawn  by  H.  on  B.  and  accepted  by  the  latter,  and  uw*  | 
ed  by  defendant  to  plain£ff,   for  such  goods.    It  was  not  presented  •$  ( 
payment  when  due,  and  in  consequence  of  the  laches,  payment  was  re  • 
ed  by  the  drawer  and  the  defendant.     To  rebut  this  defence,  the  j>h>  ^ 
puoved  that  the  bill  was  drawn  on  a  stamp  of  inferior  value  to  that  rcc  |!  • 
by  the  statute  and  therefore  could  not  be  given  in  evidence  for  the  uc*  ; 
dant,  it  was  then  proved,  that  if  it  had  been  presented  at  maturity,  it  »<  •  ;• 
have  been  paid ;  but  the  court  held,  that  as  the  bill  was  not  propt  .• 
stamped,  thev  could  not  consider  it  as  pavment. 

Ruff  t>.  Webb,  1  Esp.  Rep.  129.     Assumpsit,  for  work  and  labour,  m- 
was  decided,  that  a  draft  in  these  words  "  Mr.  ft.  will  much  oblige  Mi '• 
by  paying  to  I.  R.  or  order  20/.  on  his  account,"  was   a  bill  of  cxchi*n;^.« 
* .     and  could  not  be  given  in  evidence  without  a  stamp,  and  also  that  »■  • 
draft,  although  taken  without  objection  by  the  party  at  the  time,  w u 
any  discharge  of  the  subsisting  debt.  ; 

But  in  Swears  v.  Wells,  1  Esp.  Rep.  317.  Where  a  creditor  had  apre^ 
to  take  part  of  his  debt  in  hand,  and  a  note  for  the  remainder  at  a  luw. 
day,  but  which  note  was  by  mistake  given  upon  a  wrong  stamp*  l{  ^ 
held,  that  having  taken  the  "money  to  be  paid  in  hand,  he  was  compel1^* 
to  wait  till  the  time  when  such  security  would  become  due,  unless  in  ^ 
mean  time  the  party  had  refused  to  give  a  note  properly  stamped,  ai1(i  *c 
Chamberlain  v.  Delarive,  2  Wils.  353. 


(1)  It  seems  that  courts  of  one  country  do  not  take  notice  of  the  s  a  -• 
act*  of  another  country,  so  far  as  to  enforce  a  violation  of  them  by  dcnx 
effect  to  written  contracts  made  in  a  country,  and  not  stamped  acc0K  '?, 
to  its  laws.     Therefore  where  a  note  was  executed  in  France  by  a  Pl  ^ 
resident  there,  payable  at  New-York  to  another  person  resident  tncl(Vt> 
agent  of  a  third  person  resident  in  France,  and  by  the  laws  of  Franc?  <j. -^ 
Sng  at  the  time  all  notes  for  the  payment  of  money  were  required 
stamped,  without  which  no  note  could  be  recovered  in  that  country*  1     ^ 
held  that  a  suit  could  be  maintained  thereon  in  the  courts  of  JVen«>-  f^  j 
notwithstanding  the  note  was  not  stamped,     The  Court  said,  that  the)  ^  ^ 
not  sit  to  enforce  the  revenue  laws  of  other  countries ;  nor  to  take  n°t,CLvlI. 
a  violation  of  them  ;  and  if  it  were  otherwise,  it  might  be  said  that  tne >.y  ^ 
ties  in  that  case  never  contemplated  exacting  payment  of  that  no 
France.     Trustees  of  Randall  v.  Van  Renssellaer,  1  John.  Rep.  94.  , 

A  note  not  duly  stamped  according  to  the  act  of  congress  of  otn  • l  ^ 
I  1797,  cannot  be  read  in  evidence  in  an  action  brought  upon  it  since  t  e 

*  peal  of  that  act,  unless  the  holder  has  complied  with  the  provisions  o 

\  repealing  act  of  the  6th  of  April,  1802,  by  paying  a  stamp  duty  of  ten  w 

l&rs.    Edeck  v.  Jianuer,  2  John.  Rep.  423. 


r 
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less  sustain  his  action  for  such  original  debt  (a).  But  where  there  Decisions  on 
16  no  privity  between  the  plaintiff  and  the  defendant,  as  in  the  reiative    to 
case  of  a  remote  indorsee  and  the  acceptor,  the  former  will  have  stamps. 
no  remedy  against  the  latter,  if  the  stamp  be  defective,  and  not      L  -I 

remediable  by  the  above  provisions,  and  a  court  of  equity  will  not 
in  general  afford  him  relief  (6).  But  where  a  party  had  entered 
into  an  express  agreement,  -to  give  a  valid  note  (c) ;  and  if  a  de- 
fendant in  an  action  at  law,  pay  money  into  court,  upon  the  whole 
declaration,  he  is  precluded  from  objecting  to  the  sufficiency  of 
the  stamp  on  which  the  bill  was  drawn  (d). 

(2) — It  is  proper  in  all  cases,  to  superscribe  the  name  of  the  j^ly,  Place 
place  where  the  bill  is  really  made,  and  when  the  maker  is  not  a  where  made, 
person  well  known  in  the  commercial  world,  it  is  advisable  for  him 
to  mention  the  number  of  his  house,  and  the  street  in  which  he 
resides,  in  order  that  the  holder  may  be  the  better  enabled  to  find 
him  out,  in  case  his  responsibility  is  doubted,  or  in  case  accep- 
tance, or  payment  is  refused  by  the  drawee.     According  to  the  , 
form  in  schedule  contained  in  the  \7  Geo.  3.  c.  30.  in  certain  ca- 
ses where  bills  under  51.  it  is  absolutely  necessary  to  insert  the 
name  of  the  place  where  they  are  made ;  and  if  this  be  omitted 
in  a  check  on  a  banker  it  will  not  be  exempt  from  the  stamp  du- 
ties imposed  by  the  55  Geo.  3.  c.  1 84.  and  the  prior  acts. 

(3)*— As  the  time  when  a  bill  is  to  become  due,  is  generally  regu-  3dly,  Date, 
lated  by  the  time  when  it  was  made,  the  date  of  the  instrument 
ought  to  be  clearly  expressed  (e),  and  although  it  is  the  common 
practice,  to  write  the  date  in  figures,  yet,  in  order  to  prevent  in-  ♦ 
tentional,  or  accidental  alteration,  which  may  invalidate  the  instru- 
ment, even  in  the  hands  of  an  innocent  holder  (/),  it  may  be  ad-     £  *  77  1 
visable  to  write  the  date  at  full  length  in  words,  and  it  has 
been  recently  enacted,  that  it  shall  not  be  lawful  for  any  banker  or 
other  person  to  issue  any  promissory  note  for  the  payment  of  mo- 
ney to  the  bearer  on  demand,  liable  to  any  duties  imposed  by  the 
act,  with  the  date  printed  therein,  under  the  penalty  of50t(g). 
There  is  no  legal  objection  to  a  bill  being  dated  on  a  Sunday  (h) ; 

(a)  See  the  cases  in  the  last  note,  and  Brown  v.  Watts,  1  Taunt.  353. 
Alves  v,  Hodson,  7  T.  R.  243.  and  Tyte  v.  Jones,  cited  1  East.  58.  n.  (a).—* 
Puckford  v.  Maxwell,  6  T.  R.  52— White  v.  Wilson,  2  Bos.  &  Pul.  118.— 
Wilson  v.  Kennedy,  1  Esp.  Rep.  245, — Wade  i>.  Beazelcy,  4.  Esp.  7. 

(£)  Toulmin  v.  Price,  5  Ves.  jun.  240.  4 

(c)  Aylett  v.  Bennett,  1  Anstr.  45.-2  Bpdgm.  538. 

(rf)  Israel  v.  Benjamin,  3  Campb^40. 

\e)  Beawes,  pi.  3. — Mar.  2d  edit  91. — Pardessus,  Cours  de  Droit  Com- 
mercial, 1  torn.  348. 

(/)  Master  v.  Miller,  4T.  R.  320. 

(g)  55  Geo.  3.  c.  184.  s.  18. 

(/*)  Drury  v.  Dc  Fontaine,  1  Taunt.  131. 
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Sdly,  Date,  and  the  date  of  a  bill  or  note  is  prima  facie  evidence  of  its  having 
been  made  on  the  day  of  the  date  (a).  A  date,  however,  is  not. 
in  general,  essential  to  the  validity  of  a  bill,  for  where  a  bill  has 
".  no  date,  the  time,  if  necessary  to  be  inquired  into,  will  be  com- 
puted from  the  day  it  was  issued  {b  ;  and  if  a  bill  of  exchange  br* 
made  payable  two  months  after  date,  and  no  date  be  expressed,  the 
court  will  intend  it  to  be  payable  two  months  after  the  day  on 
which  it  was  made  (c).  A  check  if  post  dated  and  not  stamped, 
we  have  seen  is  invalid  (d) j  and  though  it  has  been  decided  that 
a  bill  of  exchange  maybe  post  dated  (e);  jfet  we  hive  seen  that 
this  cannot  be  done  so  as  to  postpone  the  payment  for  more  than 
two  months  or  sixty  days  from  the  time  it  is  issued,  unless  the 

£  *  78  ]  increased  duty  be  paid(/).  By  the  statute  17.  Geo.  3.  c.  30.  how- 
ever, it  is  enacted,  that  all  bills  of  exchange,  or  drafts  in  writing, 
being  negotiable,  or  transferable,  for  the  payment  of  twenty  shil- 
lings, or  any  sum  of  money  above  that  sum,  and  less  than  five 
pounds,  shall  remain  undischarged,  shall  bear  date  before  or  at 
the  time  of  drawing  or  issuing  thereof,  and  not  on  any  day  subse- 
quent thereto.  (1). 

4thly,  Sum         (4) — There  is  no  necessity  for  the  superscription  of  the  sum 

payable,  for  which  the  bill  is  payable,  provided  it  be  mentioned  in  the 
body  of  the  bill ;  but  the  superscription  will  aid  an  omission  in  the 

(a)  Taylor  v.  Kinlock,  1  Stark.   175.     The  date  upon  a  promissory  note 

made  by  a  bankrupt  of  a  time  antecedent  to  an  act  of  bankruptcy,  is  prima 

facie  evidence  to  shew  that  the  note  existed  before  the  act  of  bankruptcy 

was  committed,  so  as  to  establish  a  petitioning  creditor's  debt  in  an  action 

#  by  the  assignees. 

(A)  Armitv.  Breame,  2  Lord  Raym.  1076.' 1082.  An  award  which  di- 
rected the  removal  of  some  scaffolds  within  58' days  from  the  date  of  the 
award,  had  no  date  ;  an  objection  being"  taken  upon  this  ground,  the  court 
said  the  time  was  to  be  computed  from  the  delivery.  See  also  2  Show. 
422.— Goddard's  Case,  2  Co.  5.  (a).— Sel.  Ni.  Pri.  283.  Bac.  Ab.  Leases,  1.  1 . 
Com.  Dig1.  Fait,  B.  3. 

(c)  De  la  Courtier  v.  Bellamy,  2  Show.  422.  Case  on  a  foreign  bill  of 
exchange,  payable  at  double  usance  from  the  date,  and  it  was  alledgcd 
that  the  party  beyond  the  sea  drew  the  bill  on  a  certain  day,  and  that  the 
same  was  presented  to  and  accepted  by  the  defendant.  Exception,  that 
the  date  of  the  bill  was  not  set  forth.  The  court  said  that  they  would  in- 
tend the  date  of  the  bill  from  the  drawing  of  it.  See  also  Hague  v.  French, 
3  Bos.  &  Pul.  173.  S.  P. 

(d)  Ante,  71,  n.  4. 

(e)  Pasmore  v.  North,  13  East.  517. 
(/)  Ante,  67,  and  55  Geo.  3. 184.  s.  12. 


■r 


(1)  Notes  made  or  first  delivered  after  the  time  they  bear  date  are  valid 
only  from  the  day  of  delivery,  and  are  to  be  considered  as  drawn  on  that 
day.     Lansing  v.  Gaine,  &c.  2  John.  Rep.  300. 

And  if  a  statute  has  made  notes  of  a  particular  description  illegal  if  issued 
after  a  particular  time,  it  is  competent  for  the  maker  to  prove  that  a  not' 
was  ante-dated  to  evade  the  statute,    Bay*cy  v.  Tuber %  5  Mass.  Rep.  ?8<\ 
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5thly,  Time  actg.  Foreign  bills  are  frequently  drawn  payable  at  usance,  or 
payment?  usances,  but  they,  like  inland  bills,  may  be  drawn  payable  at  sight 
or  at  days,  weeks,  months  or  years,  after  sight  or  date,  or  on  de- 
mand :  bills,  however,  are  very  seldom  drawn  payable  on  demand  ; 
but  usually  when  it  is  intended  they  should  be  payable  immediate- 
ly, are  drawn  payable  at  sight.  If  drawn  at  sight,  the  drawer  of 
a  foreign  bill  should  express  that  it  is  payable  according  to  the 
course  of  exchange  at  the  time  of  making  it  (a)  ;  for  otherwise, 
it  seems  that  the  drawee  must  pay  according  to  the  exchange  of 
the  day  when  he  has  sight  of  the  bill.  Checks  on  bankers  very 
seldom  express  any  time  when  they  are  to  be  paid,  and  consequent- 
L  J      ly,  as  will  be  seen  *hereafter,  are  demandable  immediately  they 

are  delivered  to  the  payee  or  bearer  (1). 

With  respect  to  the  time  when  a  bill  drawn  payable  in  either 

of  these  ways  becomes  due,  the  reader  is  referred  to  that  part  of 

the  work  which  treat9  of  the  presentment  for  payment 

6thlv,  Re-         If  it  be  intended  that  the  bill  shall  be  payable  at  a  particular 

quest  opay.  pjace^  tne  drawer  should  so  frame  the  bill  which  he  may  do  either 

in  the  body  of  the  bill,  or  in  the  direction  to  the  drawee,  as  by  the 
words,  "  payable  in  London  (6)."  It  is  said  by  Beawes,  in  his 
Lex  Merc,  (c)  that  payment  of  a  bill  should  be  ordered  and  com- 

(a)  "  En  especes  au  cours  de  ce  jour."    Path.  pi.  174. 

(b)  Hodge  v.  Fillis,  3  Camp.  463.  post.  This  was  an  action  by  the  in- 
dorsee against  the  acceptors  of  a  bill  of  exchange,"  drawn  in  the  following 
form: — 

Cork,  12th  April,  1813. 
2,314J.  15s.  lid. 
At  two  months  date  of  this  our  first  of  exchange,  (second  and  third  of 
the  same  tenor  and  date  not  paid)  pay  to  our  order,  2,314/.  15*.  lid.  and 
charge  the  same  to  account  as  advised. 

TJ\  &  Jl.  Mcunccll. 
"  To  Messrs.  Fillis  &  Co.  Plymouth." 

"  Payable  in  London." 
The  bill  was  accepted  by  the  defendants,  payable  at  Sir  John  Pen-in* 
"and  Co.  Bankers,  London.  . 

The  plaintiffs  failed  to  aver  in  their  declaration,  the  presentment  of  the 
•  bill  for  payment  at  a  London  bankers,  which  the  defendants,  on  the  trial, 
contended  was  a  material  omission. 

Lord  Ellenborough  expressed  himself  to  be  of  the  same  opinion,  but  as 
the  plaintiff's  counsel,  on  the  trial  proved  a  promise  by  defendants  to  pav 
the  bill  after  it  became  due;  Lord  Ellenborough  held,  that  that  circunJ. 
stance  dispensed  with  direct  evidence  of  a  presentment  for  payment  at  thv- 
bankers,  and  therefore  the  plaintiffs  had  a  verdict, 
(r)  PI.  3. 


(1)  The  time  of  payment  is  part  of  a  contract,  and  if  no  time  of  pavmenl 
be  expressed  on  a  note  the  law  adjudges  it  payable  immediately ;  and  parol 
evidence  is  inadmissible  to  shew  a  different  time  of  payment.  Thompson  v. 
Ketcham,  8  John.  Rep.  189.  So  to  shew  a  note  payable  in  1810,  was  so 
made  by  mistake  for  1811.     Fttzfa'jh  v.  Rurtym*  8  John.  Rep.  3~5. 
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ended  ;  it  is  sufficient  however,  if  it  be  requested  (a)  ;  and  ac- 
cording to  Marius,  the  direction  to  pay  the  money  need  not  be  con- 
tued  in  the  body  of  the  bill,  or  even  on  the  same  side  of  the  pa* 
per,  but  this  form  is  not  recommended  (b). 

(7,8)  Inland  bills,  checks,  and  note9,  consist  only  of  one  part  7thly  &  Sthly 
but  foreign  bills,  in  general  consist  of  several  parts,  in  order  that  0jL^VCT*1 
the  bearer  having  lost  one,  may  receive  his  money  on  the  other  (c)\ 
but  if  the  'drawer  only  give  one  bill,  he  will,  if  it  should  be  lost,      [  *  81  3 
be  obliged  to  give  another  of  the  same  date,  to  the  loser .  d  .    The 
several  parts  of  a  foreign  bill  are  called  a  set;  each  part  con- 
tains a  condition,  that  it  shall  be  y&\dt  provided  the  others  remain 
unpaid;  in  other  respects  all  are  of  the  same  tenor.    This  condi- 
tion should  be  inserted  in  each  part,  and  should  in  each  mention 
every  other  part  of  the  set,  for  if  a  person,  intending  to  make  a  set 
of  three  parts,  should  omit  the  condition  in  the  first,  and  make  the 
second  with  a  condition,  mentioning  the  first  only,  and  in  the 
third  alone  take  notice  of  the  other  two,  he  might  perhaps  in  some 
cases  be  obliged  to  pay  each ;  for  it  would  be  no  defence  to  an  ac- 
tion by  a  bona  fide  holder  on  the  second,  that  he  had  paid  the  third, 
nor  to  an  action  on  the  first,  that  he  had  paid  either  of  the 
others  (e).    But  an  omission  is  not  perhaps  material,  which  upon 
the  face  ef  the  condition  must  necessarily  have  arisen  from  a  mis- 
take, as  if  in  the  enumeration  of  the  several  parts,  one  of  the  in* 
termediate  parts  were  to  be  omitted,  for  instance, "  pay  this  my. 
first  of  exchange,  second  and  fourth  not  paid  (/}•"    Each  of  the 
parts  when  drawn  in  Great  Britain,  must  be  stamped  (g).    Where 
a  bill  consists  of  several  parts,  each  ought  to  be  delivered  to  the 
payee,  unless  one  be  forwarded  to  the  drawee  for  acceptance, 
otherwise  there  may  be  difficulties  in  negotiating  the  bill,  or  ob- 
taining payment  ^>   The  forgery  of  an  indorsement  of  the  payee 
on  one  of  the  parts,  will  not  pass  any  interest,  even  to  a  bona  fide 
holder,  and  the  real  payee  may  sustain  an  action  on  the  other 
part  (t  J. 

A  bill  of  exchange  and  promissory  note  must  specify  to  whom  9thly,  To 

whom  p*y.r 
able, 

(a)  Morris  v.  Lee,  Ld.  Raym.  1397.— Brown  v.  Hamden,  4  T.  R»  149. 
-Ruff  v.  Webb,  1  Esp.  Rep.  129. 

(6)  liar.  11.— Brown  v.  Harraden,  4  T.  R.  149. 

(c)  Poth.  pL  39— Bayl.  18, 180. 

(<0  Foth.  pi.  39. 

f *)  Davison  v.  Robertson,  3  Dow.  218,  228,—Bayl.  19.  Beaw«9,  4&W 
roth.  111. 

(/)  Bayl.  19. 

(.?)  Ante,  67,  8>  9. 

(A)  Bayl.  19. 

(t)  Cheap  v.  Hariey,  cited  in  3  T.  R.  137. 

V«-  I.         K 


OF  THE  FORM  AND  REQUISITES  OF  BILLS,  &C* 

9thly,  To  it  is  to  be  paid,  for  it  is  said  that  otherwise  *)t  will  be-  merely 
whom  pay-  wa8te  paper  ( a)\  but  Pothier  (b)  observes,  that  if  the  drawer 
Q  *  82  ]  have  omitted  to  mention  any  person  to  whom  the  bill  is  to  be 
paid,  declaring  in  the  bill,  however,  from  whom  he  has  received 
the  value,  it  is  but  reasonable  to  construe  the  instrument  to  be 
payable  to  that  person.  And  it  is  now  settled,  that  if  a  bill  of  ex- 
change be  drawn  and  negotiated,  and  a  blank  left  for  the  name  of 
the  payee,  a  bona  fide  holder  may  fill  it  up  with  his  own  name, 
and  recover  against  the  drawer  (c).  But  in  an  action  against 
an  acceptor  the  holder  must  prove  an  authority  from  the  drawer 
for  inserting  his  name  as  payee  (&).  Care  also  should  be  taken 
that  the  name  be  properly  spelled,  though  if  there  be  a  mistake, 
parol  evidence  is  admissible  to  show  who  was  intended  (e).  W  here 
there  are  two  persons  of  the  same  name,  it  is  advisable  to  describe 
£  *  83  ]  *the  payee  in  such  a  manner,  that  no  mistake  can  arise  (/)  and  if 
there  be  father  and  son  of  the  same  names,  and  it  be  intended  to  be 
payable  to  the  son,  he  must  be  so  described,  because  if  the  christian 
and  surname  only  be  stated,  it  will  be  intended  for  the  father,  until 
the  contrary  appear  (g).  However  a  mis-description  of  the  charac- 


(a)  Per  Eyre,  C.  B.  Gibson  v.  Minet,  1  Hen.  Bla.  608, 

(*)  PI.  31. 

(c)  Cruchley  v.  Clarence,  2  M.  &  S.  90.  An  action  against  the  defend- 
ant, as  drawer  of  a  bill  of  exchange,  the  bill  had  been  drawn  on  one  Henry 
Mann,  and  a  blank  left  for  the  name  of  the  payee ;  the  bill  had  been  nego- 
tiated by  one  Vashon,  and  indorsed  to  the  plaintiff,  who  filled  up  the  blank 
with  his  own  name,  and  upon  the  trial,  a  verdict  was  found  for  the  plaintiff*; 
tbe  court  afterwards  refused  to  set  aside  the  verdict,  and  observed  that  as 
the  defendant  had  chosen  to  send  the  bill  into  the  world  in  this  form,  the 
world  ought  not  to  be  deceived  by  his  acts,  and  that  by  leaving  the  blank, 
he  undertook  to  be  answerable  for  it  when  filled  up  in  the  shape  of  a  bill ; 
see  also  Usher  v.  Dauncey,  4  Campb.  97.  and  see  Powell  v.  Duff,  3  Campb. 
182.  The  issuing  of  a  bill  with  a  blank  for  the  payee's  name  was  express- 
ly prohibited  in  France,  see  post,  83.  n.  6. 

(</)  Crutchley  v.  Mann,  1  Marsh .  31.  5  Taunt.  529.  S.  C.  This  was  an 
action  on  a  bill  of  exchange,  drawn  by  one  A«  C.  in  Jamaica,  upon  the  de- 
fendant in  London,  with  the  name  of  the  payee  left  in  blank;  the  drawer 
delivered  it  to  the  person  from  whom  the  plaintiff  received  it,  and  plaintirV 
inserted  his  own  name  as  payee.  The  bill  was  not  accepted,  but  the  plain- 
tiff produced  a  letter  from  the  defendant,  which  he  contended  amounted  to 
an  acceptance.  The  chief  justice  left  the  case  to  the  jury,  who  found  for 
the  plaintiff,  reserving  two  points  for  the  opinion  of  the  court ;  first,  as  to 
the  stamp,  and,  secondly,  whether  there  was  sufficient  evidence  that  the 
plaintiff"  had  authority  to  insert  his  name,  or  that  the  bill  was  that  to  which 
tbe  letter  alluded.  A  rule  nisi  having  been  obtained,  and  cause  shewn,  the 
court  held,  that  the  plaintiff  ought  to  have  proved  that  he  was  authorised 
to  insert  his  name  as  payee ;  if  he  were  to  recover,  as  the  case  then  stood, 
they  did  not  know  how  the  defendant  could  charge  the  drawer  with  the 
value  of  the  bill,  as  he  might  say  it  was  not  the  instrument  which  he  deliv- 
ered to  the  person  from  whom  the  plaintiff  received  it ;  see  the  last  note. 

(e)  Beawes,  pi.  J.— Willis  v.  Barrett,  2  Stark.  21. 

{/)  Mead  v.  Young,  4T.R.  28. 

(g)  Sweeting  v.  Fowler  and  another,  1  Stark.  106. 
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to  of  the  payee  will  not  vitiate*  provided  it  can  from  the  whole  9tMf»   To 
iistniment  be  collected  who  was  the  party  intended  (a).  Bills  un-  a^ie    p  y~ 
&r5L  are  by  the  statute  17th  Geo.  3.  c.  30.,  to  express  the  names 
aid  places  of  abode  of  the  persons  respectively  to  whom  or  to 
whose  order  the  same  shall  be  payable.    A  bill  may  be  drawn 
j&r&ble  to  bearer,  and  in  such  case  it  will  be  transferable  by  de- 
lirery  (b) ;  and  a  bill -or  note  payable  to  J.  S.  or  bearer,  is  in  legal 
effect  payable  to  the  bearer,  and  J*  S.  is  a  mere  cypher  (c).  In 
France,  bills  of  this  description  were  at  first  forbidden,  but  by  a       • 
subsequent  law  they  were  established  (d).    In  that  country,  it  ap-         t 
pears  that  it  was  formerly  usual  to  make  bills  payable  to  a  person    . 
whose  name  was  left  in  blank,  in  order  that  the  holder  of  the  bill 
when  he  was  desirous  of  not  being  known,  might  fill  it  up  with  any 
came  he  chose ;  but  as  these  bills  were  employed  as  a  cloak  for 
usury  and  fraud,  they  were  afterwards  prohibited  ( e ).     These 
bills  seem  to  have  been  in  the  nature  of  those  payable  to  a  ficti- 
tious payee,  the  validity  of  which  has  been  so  frequently  and  ful- 
ly discussed  of  late  in  our  courts  of  justice ;  the  result  of  which 
discussion  seems  to  be,  that  a  bill  payable  to  a  fictitious  person  or     ■ 
his  order,  is  in  effect  a* bill  payable  to  bearer,  and  may  be  declared 
oo  as  such  against  all  the  parties,  knowing  that  the  payee  was  a  * 
fictitious  person  (/)•  The*  use  of  these  fictitious  names  has  been      [  *  84  3 

(a)  The  King  v.  Box,  6  Taunt.  325. 

(b)  Grant  v.  Vaughan,  3  Burr.  1526 Bayl.  15. 

(r)Id.idid. 

(rf)  Poth.  pf.  221. 

(*)  Arrets  de  Refinements  de  Ta  Cour  du  7  Juin,  1611,  et  du  Mars,  1624, 
w:l  see  Pardessus  droit  Commercial,  1  torn.  358. 

if)  Almost  all  the  modern  cases  upon  this  question  arose  out  of  the  bank- 
ruptcy of  Livesay  and  Co.  and  Gibson  and  Co.  who  negotiated  bills  with 
fictitious  names  upon  them,  to  the  amount  of  nearly  a  million  sterling  a  year. 
The-  first  case  was  Tatlock  v.  Harris,  3  T.  R.  174,  in  which  the  court  of  K. 
B  held  that  the  bona  fide  holder  for  a  valuable  consideration  of  a  bill  drawn 
p\> able  to  a  fictitious  person,  and  indorsed  in  that  name  by  the  drawer, 
ai.yht  recover  the  amount  of  it  in  an  action  against  the  acceptor,  for  money 
pad  or  money  had  ancTTeceived ;  upon  the  idea,  that  there  was  an  appro- 
bation of  so  much  money  to  be  paid  to  the  person  who  should  become 
ta  liolder  of  the  bill.  In  Vere  v.  Lewis,  3  T.  R.  182,  decided  the  same 
£»y.  the  court  held,  there  was  no  occasion  to  prove  that  the  defendant  had 
received  any  value  for  the  bill,  as  the  mere  circumstance  of  his  acceptance 
**  sufficient  evidence  -,  and  three  of  the  judges  thought  the  plaintiff'  might 
trover  on  a  count  which  stated  that  the  bill  was  drawn  payable  to  bearer. 
Miaet  v.  Gibson,  3.  T.  R.  481.  put  this  point  directly  in  issue,  and  the  una- 
u-nous  opinion  of  the  court  was,  that  where  the  circumstance  of  the  payee 
}*ing  a  fictitious  person,  is  known  to  the  acceptor,  the  bill  is  in  effect  pay- 
able to  bearer.  Soon  after,  the  court  of  C.  P.  laid  down  the  same  doctrine 
in  Coltis  v.  Emmet,  1  Hen^Bla.  313.  This  decision  was  acquiesced  in; 
u  it  Minet  v.  Gibson  was  carried  up  to  the  House  of  Lords,  1  Hen.  Bla.  569. 
The  opinions  of  the  judges  being  then  given,  Eyre,  C.  B.  (p.  598.)  and 
,  Heath,  J.  (p.  619.)  were  for  reversing  the  judgment  of  the  court  below, 
*fid  Lord  ThurloWj  C  coincided  with  them,  (p.  625.)  but  the  other  judges 


of  tttm  rout*  and  Rsqmsrrxfl  or  mills,  &c. 

9thly,  T«  highly  censured,  and  the  person  fraudulently  indorsing  the  fictitious 
able!0  ***'  n»me  on  *e  WH»  to  give  it  currency,  would  be  guilty  of  forgery  (a). 
£  *  85  3  As  it  is  not  necessary,  or  essential  to  the  'validity  of  a  bill  of  ex* 
change  that  there  should  be  three  parties  to  it,  a  bill  may  be  drawn 
payable  to  the  drawer  himself  (b)t  though  in  such  case  it  is  said  to 
be  more  in  the  nature  of  a  promissory  note.  A  bill  may  also  be 
payable  to  one  for  the  use  of  another  (c) ;  when  drawn  payable  to 

thinking  otherwise,  judgment  was  affirmed.  Pari.  Cas.  8vo.  ii.  48.  The 
«  last  case  upon  the  subject  reported  is  Gibson  v.  Hunter,  2  Hen.  Bla.  187. 
288.  which  came  before  the  House  of  Peers  upon  a  demurrer  to  evidence ; 
and  in  which  it  was  held,  that  in  an  action  on  a  bill  of  this  sort  against  the 
acceptor,  to  shew  that  he  was  aware  of  the  payee  being  fictitious,  evidence 
is  admissible  of  the  circumstances  under  which  he  had  accepted  other  bills 

Eayable  to  fictitious  persons.  Vide  also  Tuft's  case,  Leach  Cro.  Law,  172. 
ut  in  Bennett  v.  Farnell,  (Campb.  Ni.  Pri.  130.)  Lord  Ellenborough,  C.  J. 
held,  that  a  bill  of  exchange  made  payable  to  a  fictitious  person  or  his  or- 
der, is  neither  in  effect  payable  to  the  order  of  the  drawer,  nor  to  bearer, 
but  it  completely  void;  though  if  money  paid  by  the  holder  of  such  a  bill  as 
the  consideration  for  its  being  indorsed  to  him,  actually  gets  into  the  hands 
of  the  acceptor,  it  may  be  recovered  back  as  money  had  and  received. 
However,  from  a  subsequent  observation,  (1  Campb.  180.  c.)  it  appears  that 
-  the  last  case  is  to  be  taken  with  this  qualification  "unless  it  can  be  shewn 
*  that  the  circumstance  of  the  payee  being  a  fictitious  person  was  known  to 
the  acceptor."  A  new  trial  was  refused  in  this  case,  because  no  such  evi- 
dence had  been  offered  at  Nisi  Prius,  and  Lord  Ellenborough  said  he  con- 
ceived himself  bound  by  Minet  v.  Gibson,  and' the  other  cases  upon  this 

*  subject,  which  had  been  carried  up  to  the  House  of  Lords,  (though  by  no 
means  disposed  to  give  them  any  extension,)  and  that  if  it  had  appeared 
that  the  defendant  knew  the  payee  to  be  a  fictitious  person,  he  should  have 

•  directed  the  jury  to  find  for  the  plaintiff.  See  also  Ex  parte  Allen,  Co*  B. 
L.  184.  Ex  parte  Clark,  3  Bro.  238.  Pari.  Ca.  8vo.  9th  vol.  235, 255.  Cul- 
len,  98.— 1  Mont.  B.  L.  145.— Bayl.  22  to  24.— Sel.  N.  P.  4th  ed.  303. 

(a)  The  King  v.  Edward  Tuft,  Leach  Cro.  Daw,  172. — The  King  v.  Tar- 
lor,  id.  257*  &  note  a,— Tatlock  v.  Harris,  3  T.  K.  174.— Vere  v.  Lewis,  ii 
182.— Minet  v.  Gibson,  id.  481.— Collis  v.  Emmett,  1  Hen.  Bla.  313.— Gib- 
ton  v.  Minet,  id.  ibid.    569.-2  East's  Pleas  Crown,  957. 

Rex  v:  Edward  Tuft,  Leach  Cro.  Law,  172. — The  prisoner  was  indicted 
for  forging  an  indictment  on  a  bill  of  exchange,  and  found  guilty,  but  the 
judge  before  whom  he  was  tried,  submitted  the  case  to  the  consideration 
Of  the  judges  upon  the  following  statement : — The  bill  was  drawn  payable 
to  Messrs  It.  &  M.  and  indorsed  by  them  generally,  and  became  the  pro- 
perty of  one  W.  W.  from  whom  it  had  been  stolen  ;  The  prisoner,  for  the 
purpose  of  getting  it  discounted,  indorsed  on  it  the  name  of  John  Wil- 
liams. 

The  judges  were  unanimously  of  opinion  that  this  was  a  forgery,  for,  al- 
though the  fictitious  signature  was  not  necessary  to  his  obtaining  the  mo- 
ney, yet  it  was  a  fraud  both  on  the  owner  of  the  bill  and  the  person  who 
discounted  it,  and  referred  to  Rex  v.  Locket,  where  it  was  holden,  that 
the  forging  a  name,  either  real  or  fictitious,  with  an  intent  to  defraud,  was 
forgery;  but  see  the  King  v.  Inhabitants  of  Burton-upon-Trent,  3  M.  &  S. 
538.  where  Lord  Ellenborough  said,  if  a  party  sign  an  instrument  in  a 
name  assumed  by  him  for  other  purposes,  a  considerable  time  before,  such 
signature  will  not  amount  to  a  forgery,  but  otherwise,  if  he  assume  a  name 
by  which  he  had  never  been  known  before,  for  the  purpose  of  fraud. 

(b)  Butler  v.  Crips,  1  Salk.  130.— And  "  ■■  v.  Ormston,  10  Mod. 
286.— Bayl.  22. —Ante  26,  7. 

(c)  Evans  v.  Cramlington,  Carth.  5—2  Ventr.  S07. — Skin.  264.  S.  C. 
Bmith  t\  Kendal,  6  T.  R.  123v— Marchington  vu  Yenton,  1  Bos.  &  PuL  101- 
ht>t£C» 
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married  woman  it  is  payable  to  the  husband,  and  transferable 
cr.ir  in  his  name  (a). 
.19)— As  the  commercial  advantage  to  be  derived  from  the  nego-  lOthly,  Paysu 
r£e  quality  of  bills  of  exchange,  was  the  only  reason  why  our  ble  to  order' 
.■arts  allowed  in  their  favour  an  exception  to  the  rule  relative  to 
reassignment  ofchoses  in  action, it  was  once  thought,  that  unless 
icy  possessed  that  quality, .  they  would  have  no  greater  effect 
than  that  of  being  mere  evidence  of  a  contract  (6).    It  is  however 
now  well  established,  that.it  is  not  essential  to  the  validity  of  a 
bVi\,isan  instrument,  that  it  be  transferable  from  one  person  to 
another  (c)  (1).  If,,  however,  *it  be  intended  to  be  negotiable,  care      [  *  86  "} 
must  be  taken  that  the  operative  words  of  transfer,  commonly 
used  in  bills,  be  inserted  therein  (d).     If,  however,  tbey  be  omit* 
ted  by  mistake,  it  seems  that  if  the  bill  was  originally  intended 
to  be  negotiable,  the  words  "  or  order,"  may  be  inserted  at  any 
time  without  a  fresh  stamp  (e).  The  modes  of  making  a  bill  trans- 

va}  Ante,  25, 6, 

\h)  Dawkes v. Lord dc  Lorane,  3  Wils.  211.  ' 

(c)  Smith  v.  Kendall,  6T.R,  123,  4.— The  King  v.  Box,  6  Taunt.  328 

*auuwoodt>.  Hotfe,  Sel.  Ca.  18.— Bayl.  16.— -Smith  v.  Kendall,  Executor, 
&c.  6  T.R.  123.— 1  Esp.  Rep.  231.  S.  C.     Assumpsit  for  money  paid  &c.  * 
On  the  trial  the  following  note  was  given  in  evidence:  "Three  months  ■ 
after  date,  I  promise  to  pay  to  Mr.  Smith,  currier,  40/,  value  received,  in 
Uiist  jbr  Mrs.  E.  Thompson,  as  witness  my  hand,  L.  Asken,  25th  June  *    • 

I78?.n  The  defendant  objected  that  this  was  not  a  promissory  note  within 
the  statute,  not  being  payable  either  to  order  or  bearer.  A  verdict  was 
taken  for  the  defendant,  with  leave  for  plaintiff  to  move  to  set  it  aside  and 
enter  a  verdict  for  hira.     Upon  motion  being-  made  and  cause  shewn,  the  • 

court  held  that  a.  note  payable  to  B.  without  adding  "  or  to  his  order  or  to 
KtxKT,"  was  a  legal  note  within  the  act  of  parliament.— S.  P.  Burchell  v. 
-bcock,  Lord  Rayrn- 1545. — Moore  t>.  Paine,  Rep.  Temp.  Hardw.  288.  and 
srj  the  Entries,  Ewers  v.  Benchin,  1  Lutw.  231,  2.  Manning  v.  Cary,  id. 
^r.-Clift.  916. 
f<0Beawes,  pi-  3«—  Selw.  N.  P.  303.  n.  16.— Hill  t>.  Lewis,  Salic.  133. 
(*)  Kershaw  v*  Cox,  3  Esp.  Rep.  246.-— Knill  v.  Williams,  10  East.  435. 
437.— Cole  tr.  Parkin,  12  East.  471.— Post,  alteration. 


(I)  The  same  principle  has  been  recognised  in  the  United  States.  Down. 
'f  t.  Baehenstoe*,  3  Caines*  Rep.  137.  Goshen  Tttrnpike  Co.  v.  Hurtin,  9 
John.  Rep.  217. 

A3  between  indorserand  indorsee  a  note  not  negotiable  is,  in  Mimachu- 
**fr,  treated  exactly  as  if  negotiable.  Jones  v.  Falen,  4  Mass.  Rep.  245. 

If  the  payee  of  a  note  payable  to  himself  or  bearer  indorse  it,  he  will  be 
Sable  as  indorser.  Biush  v.  Mm.  of  Reeves,  3  John.  Rep.  439. 

And  it  has  been  held  that  the  contract  made  by  indorsement  extends  to 
*1  future  indorsees*  even  where  the  notes  are- not  originally  negotiable; 
avi  an  action  lies  in  favour  of  an  indorsee  against  a  remote  indorser.  Cod- 
*i*t  r.  Gleamm,  3  Day's  Rep.  12. 

A  bank  note  payable  to  W  Pitt,  or  bearer,  is  in  effect  payable  to  the 
starcr;  as  between  any  bona-fide  holder,  and  the  Bank,  such  holder  is  to 
»e  deemed  the  Bearer  to  whom  the  Bank  is  originally  liable,  Bullard  v.  Bell, 
1  Mason's  Rep.  252. 


Or  TBUB  FORI*  AND  REQUITES  b*  BII^LS,  &C* 

J^Wy*  Pay*  fernble,  are  by  drawing  it  either  payable  to  •£.  B.  or  order,  or  to 
*  A.  B.  or  bearer,  or  to  the  drawer's  own  order,  or  to  bearer  gene- 
rally.   The  use,  operation,  and  effect  of  each  of  these  forms  of 
words,  will  be  pointed  out  hereafter,  in  that  part  of  the  work 
;    which  treats  of  the  transfer  of  bills  and  checks, 
llthly,  Sum       (11)  The  sum  for  which  the  bill  is  drawn,  should  be  clearly  ex- 
*****   e*         pressed  in  the  body  of  it,  and,  as  it  has  been  before  observed,  it 
may  be  advisable  to  write  it  in  figures  at  the  head,  and  in  words  at 
length  in  the  body  of  the  bill,  in  order  the  better  to  prevent  alter- 
ation (a).    But  even  in  an  indictment  for  forgery,  an  omission  in 
the  body  of  the  bill  has  been  aided  by  the  superscription  (6). 
Care  should  be  taken  that  the  stamp  be  appropriated  to  the  sum. 
If  the  sum  in  the  superscription  of  the  bill  be  different  from  that 
in  the  body  of  it,  the  sum  mentioned  in  the  body  will  be  taken, 
prima  Jacie,  to  be  the  sum  payable  (c).    When  there  has  been  a 
contract  by  a  third  person,  to  guarantee  a  bill  for  a  given  sum,  the 
*~.  -»      bill  should  be  drawn  accordingly,  for  if  it  be  drawn  for  a  larger 

sum,  the  guarantee  will  not  be  liable  even  to  the  amount  of  the 
sum  he  engaged  to  secure  (d).  With  respect  to  foreign  bills, 
there  is  no  restriction  as  to  the  amount  of  the  sum  for  which  they 
may  be  made  payable  ;  but  it  is  otherwise  in  regard  to  inland  bills, 
and  drafts,  which  are  forbidden  to  be  drawn  for  any  sum  under 
twenty  shillings,  by  the  statute,  15  Geo.  3.  c.  51,  under  the  pen* 
alty  of  20/. 
iWfiofthe  '  (12)  It  appears,  that  in  France  it  was  not  only  essential  to  the 
received.  validity  of  a  bill,  that  it  should  express  whether  or  not  value  had 
been  received,  but  likewise  the  nature  of  the  consideration  which 
constituted  the  value  fej;  but  in  this  country  it  is  otherwise,  for 
value  received  is  implied  in  every  bill  and  indorsement,  as  much 
as  if  expressed  in  totidem  verbis  ( f)\  and  though  there  are  some 


(a)  Poth.  pi.  35.  99,— Master  v.  Miller,  4  T.  R.  320.— Ante,  78. 

(b)  Elliot's  Case,  2  East.  P.  C.  951.— Ante,  78>  n.  2. 

(c)  Beawes,  pi.  193.— Mar.  2d  ed.  138,  9.— Elliot's  Case,  2  East.  P.  C« 
951.— Ante,  78,  n.  2. 

(d)  Phillips  v.  Astling,  2  Taunt  206. 


(e)  Poth.  pi.  8.  34. 

to 


jf)  Per  Lord  Ellenborough,  in  Grant  v.  Da  Costa,  3  M.  &  S.  352.— 
"White  v.  Ledwick,  B.  R.  H.  25  Geo.  3.  Bayl.  16.  aote  b.  A  declaration  on 
a  bill  of  exchange  was  demurred  to,  because  it  was  not  stated  to  have  been 
given  for  value  received,  but  the  court  said  it  was  a  settled  point  that  it 
was  not  necessary,  and  gave  judgment  for  the  plaintiff. — Claxton  v.  Swift, 
2  show.  496,  7. — Mackleod  v.  Snee,  Lord  Uaym.  1481.— Josceline  r.  Las- 
sere,  Fortes.  282.— Jenney  v.  Hearle,  8  Mod.  267.— Eveskyn  t>.  Merry,  1 
Barnard.  88. — Death  v.  Serwonters,  Lutw.  889.  accord,— Dawkea  v.  Lord 
de  Lorane,  3  Wils.  212.— Banbury  v.  Lisset,  2  Stra.  1212.  *emb.  conira.—2 
Bla.  Com.  468. 


nSZB  FAMES  Aim  KABXIOUXJMl  KBQUlSITSa. 

tld  cases  (*)  on  the  question,  whether  indebitatus  assumpsit  12thly,ofthe 
vdd  lie  on  a  bill  of  exchange,  in  which  it  appears  there  was  a  heaved.    ** 
daQDCtion  made  between  a  bill  importing  to  have  been  given  for 
rue  received,  and  one  not  containing  those  words,  and  it  was 
itidea  that  in  the  firtft  case  the  drawer  was  chargeable  at  com- 
lei  law,  bnt  in  the  latter  on  the  custom  only  (b)  yet  it  is  now 
iettled,  that  there  is  no  such  distinction,  and  that  a  bill  need  not 
contain  .  the  above  words  (c).  However,  to  entitle  the  holder  of 
an  inland  bill  or  note,  for  the  payment  of  20/.  or  upwards,  to  re- 
coier  interest  and  damages  against  the  *drawer  and  indorser,  in      £  *  88  3 
default  of  acceptance,  or  payment,  it  should  contain  the  words, 
value  received  (&>)•    And  if  a  bill  or  note  contain  those  words, . 
an  action  of  debt  may  be  sustained  by  the  payee,  against  the  ma- 
ker of  each  (e).    These  are  distinctions,  which  render  it  inad- 
visable in  all  cases,  to  insert  these  words.    It  is  said  to  have  been 
decided,  that  to  aid  a  variance,  the  words  may  be  inserted  at  the 
time  of  the  trial  ( fj  (1)»    It  has  been  considered,  that  when  a 
bill  of  exchange  is  in  this  form, "  Pay  to  F.  6.  B.  or  order  315/, 
value  received,5*  and  was  subscribed  by  the  drawer,  it  may  be  al- 
leged in  pleading  to  be  a  bill  of  exchange  for  value  received  by 
the  drawer  from  the  payee  g). 

(a)  Bodges  -a.  Steward,  Skin*  346.— Anonymous,  12  Mod.  345. 

(6)  Beawes,  pL  2;>3.— Craralington  v.  Evans,  1  Show,  5. — Vin,  Ab.  tit. 
BiiL>  of  Exchange,  G.  2. 

(t)  Same  cases  as  supra,  note  3.  » 

(d)  9  &  10  Wm.  3.  c.  17.— 3  &  4  Ann.  c.  9.  s.  4.  See  Appendix. 

(c )  Bishop  x\  Young,  2  Bos.  &  Pul.  78.  81. 

CO  *"*•  Ki-  ****•  275.  sed  qu. 

{? )  Grant  v.  Da  Costa,  3  M.  &  8.  351.  Per  Lord  Ellenborough.  It  ap, 
K-irs  to  me  that  value  received  is  capable  of  two  interpretations,  but  the 
:ncre  natural  one  is,  that  the  party  who  draws  the  bill  should  inform  the 
4ra*ee  of  a  fact  which  he  does  not  know,  than  one  of  which  he  mast  be 
*>il  aware.  The  words  "  value  received,"  are  not  at  all  material,  they 
2L£:it  be  wholly  omitted  in  the  declaration,  and  there  are  several  cases  to 
tf.it  effect.  The  meaning  of  them  here  is,  that  the  drawer  informs  the 
dnmee  that  he  draws  upon  him  in  favour  of  the  payee,  because  he  has  re-  v 

*£.ved  value  of  such  payee.  To  tell  him  that  he  draws  upon  him  because 
he  the  drawee  has  value  in  his  hands,  is  to  tell  him  nothing,  therefore  the 
fint  is  the  more  probable  interpretation.  And  per  Baylcy,  J.  the  object  of 
insertm*;  the  words  value  received,  is  to  shew  that  it  is  not  an  accommoda- 
te bill,  but  made  on  a  valuable  consideration  given  for  it  by  the. 
Wee. 


(1)  Where  the  terms  for  "value  received"  are  inserted  in  a  declaration 
«  a  note,  whether  they  are  material  to  be  proved,  depends  on  this  con- 
tention, whether  they  are  descriptive  of  the.  note  itself  or  only  an  aver- 
jfcut  of  the  consideration  of  the  indorsement  or  assignment  of  the  instru- 
t*  nL  If  the  former,  and  the  words  are  not  in  the  note,  the  variance  is  fa- 
tal .  if  the  latter,  then  as  the  proof  of  a  value  is  not  material,  the  averment 
iesd  not  be  proved.  fVHson  v.  Codman'i  Ex.  3  Cranch,  Rep.  198.  jRwsef! 
'•  B<dt,  fcc.,  2  John.  Bep.  50.  Saxton  v.  Johnson,  10  John.  Rep.  418. 


•V  THE  T0*M  AKB  REQUISITES  OF  BILLS,  &C. 

-  * 

Of  the  conri-      It  may  be  proper  under  this  head  to  take  a  concise  view  of  the 

deration 
cessary. 


ratton   ne-  eonsiderafion  on  which  a  bill  of  exchange  may  be  originally 


founded,  or  which  may  pass  between  *  the  indorser  and  indorsee, 
Sfc.  on  the  transfer  of  it ;  and  in  making  this  inquiry,  it  will  be 
advisable  to  consider,  when  the  validity  of  the  bill  will  be  af- 
fected by 

1st  The  want  of  consideration. 

2dly.  The  illegality  of  it 

Want  of  con-      It  has  already  been  observed  (a),  that  in  general,  a  contract 

^deration,      n0^  un(jer  seal,  will  be  invalid,  unless  it  be  founded  on  a  valuable 
when  mate- 
rial, consideration  (b) ;  and  that  it  is  Encumbent  on  the  plaintiff,    to 

£  *  89  3  state  such  consideration  in  his  declaration,  and  to  prove  it  on  the 
trial,  before  he  can  call  on  the  defendant  for  his  defence.  But  in 
the  case  of  bills  of  exchange,  or  promissory  notes,  it  is  not  neces- 
sary for  the  plaintiff  to  state  any  consideration  in  his  declaration, 
or  to  prove  it  in  the  first  instance  on  the  trial  ic);  unless  where 
he  brings  an  action  as  bearer  of  a  bill  transferable  by  delivery, 
and  then  only  under  suspicious  circumstances,  as  where  it  has 
been  made  under  duress,  or  lost,  and  the  holder  cannot  give  a 
reasonable  account  how  he  came  by  it,  and  has  had  due  notice 
before  the  trial  of  the  action,  to  prove  the  consideration  which  he 
gave  for  the  instrument  (rf)  (1).    And  whenever  the  holder  has 

(a}  Ante,  12,  13. 

(b)  As.  to  the  distinction  between  good  and  valuable  considerations,  see 
2  Bla.  Cora.  444^-297. 

(c)  Crawley  v.  Crowther,  2  Freem.  257.  Per  Lord  Chancellor.  It  is 
now  held,  and  the  practice  is  so,  that  if  a  man  gives  a  note  for  money,  pay- 
able on  demand,  he  need  not  prove  anv  consideration,  and  see  Trials  per 
Pais,  501.— Meredith  v.  Short,  1  Salk,  25.-2  Ld.  itaym.  760.  S.  C  Bhu 
Com.  446.— Selw.  N.  P.  4th  ed.  304. 

(d)  Diihcan  v.  Scott,  1  Campb.  Kep.-lOO.  Indorsee  against  the  drawer 
of  a  bill,  it  appeared  that  the  defendant  gave  the  bill  while  under  duress 
abroad,  and  under  a  threat  of  personal  violence  and  confiscation  of  his  pro- 
perty,  and  that  it  was  given  without  consideration.  Lord  Ellenborough 
held,  *that  the  defendant,  not  having  been  a  free  agent,  when  he  drew  the 
bill,  it  was  incumbent  on  the  plaintiff  to  give  some  evidence  of  considera- 
tion, and  no  such  evidence  being  given,  the  plaintiff  was  nonsuited. 

Grant  v.  Vaughan,  3  Burr.  1516.  1527.  This  was  an  action  on  a  note 
payable  to  bearer,  which  had  been  lost,  and  came  to  plaintiff's  hands  for  a 
valuable  consideration.    Lord  Mansfield  said  it  i*  but  just  and  reasonable 


(1)  The  doctrine,  that  where  a  bill  has  been  lost,  or  fraudulently,  or  fe- 
loniously obtained  from  the  defendant,  the  holder  who  mies,  must  prove 
that  he  came  to  the  bill  upon  a  good  consideration,  seems  entirely  settled 
in  England  j  but  in  a  recent  case  it  has  received  a  very  material  qualifica- 
tion, viz.  that  the  defendant  will  not  be  permitted  to  object  to  the  want  of 
such  proof,  unless  he  has  given  the  plaintiff  reasonable  previous  notice  of 
the  defence,  so  that  the  plaintiff  may  come  to  trial  prepared  to  f>rore  the 
consideration  given  by  him  for  the  bill*  Patternn  v.  Hardaire^  4  Taunt . 
Rep.  114. 


THEIR  PARTS  AND  PARTICULAR  REQUISITES. 

:i?en  full  value  for  the  bill,  before  it  was  due,  the  defendant  will  Want  of  con- 
luibe  at  liberty  to  shew  that  he  had  received  none,  although  the  wb^n^ateri- 

al,     i 
tb:  if  the  bearer  brings  the  action,  he  ought  to  entitle  himself  to  it  on  a 

'j*  i&ble  consideration,  and  strictly  to  prove  his  coming  by  it  bona  fide,  and 

*.-  Hinton's  case,  2  Show.  235. 

Kug  v.  Milson,  2  Campb.  Rep.  5.  Per  Lord  Ellenborough.  It  would 
S'-itH  impair  the  credit  and  impede  the  circulation  of  negotiable  instru- 
tj.  i  s.  if  persons  holding  them  could,  without  strong*  evidence  of  fraud,  be 
ri.^jeilctl,  by  any  prior  holder,  to  disclose  the  manner  in  which  they  rc- 
•w.ed  them. — See  also  Sir  John  Lawson  v.  Weston,  4  Esp.  N.  P.  C.  56.— 
Hc^-5  r.  Marquis  of  Ileadfort,  2  Campb.  Rep.  2?4.  S.  P. 

FutL'sou  v.  Hardacre,  4  Taunt.  114,  in  which  it  was  decided,  that  where 
a  'j.il  bad  been  lost,  or  fraudulently  or  feloniously  obtained  from  the  de- 
r.niant,  the  holder  who  sued,  must  prove  that  he  came  to  the  bill  upon 
.j  i  j :.  consul erati on,  but  that  the  defendant  would  not  be  permitted  to  ob- 
ject to  the  want  of  such  proof,  unless  he  had  given  the  plaintiff  reasonable 
^iwious  notice,  that  the  plaintiff  might  come  to  trial  prepared  to  prove  his 
TCRsideration.  « 


And  the  general  principles  upon  this  subject  seem  as  fully  admitted  in 
the  United  Stales.     It  seems,  indeed,  at  one  time  to  have  been  doubted, 
w  nether  the  want  of  consideration  could  be  set  up  even  in  an  action  be- 
tween the  original  parties  to  a  note ;  and  it  was  then  said,  that  all  the  cases 
cited  >r  ere  cases  in  which  there  was,  not  a  want,  but  a  failure  of  consideefc 
tion.      JUvmgtton  v.  Hastie,  2  Caines'  Rep.  246.  and  see  also  the  opinion  of 
JLx-mguon,  J.  io  Baker  v.  Arnold,  3  Caines*  Rep.  279.     But  it  is  now  held 
t£:d  there  is  no  difference  in  this  respect  between  a  want  and  a  failure  of 
considera*ion,-  and  that  each  may  be  set  up  as  a  defence  not  only  between 
the  origin*}  parties,  but  also  against  a  holder  claiming  by  indorsement  after 
tb:-  nvie  iias  become  due,  or  taking  it  with  a  knowledge  of  fraud  or  other 
equitable  circumstances,  entitling  the  maker  to  avail  himself  of  the  de- 
fence.   Pear/son  v.  Pearson,  7  John.  Rep.  26,     Store  v.   IVadley,  3  John. 
Rep.  124.     Ten  Eyck  v.  Vunderpool,  8  John.  Rep.  120.     DennUton  v.  Bacon, 
1J  John.  Eep.  198.      Woadhull  v.  Holme*,  10  John.  Rep.  231.     Frinbee  v. 
lhjTttag-le,  11  John.  Rep.  50.     Thatcher  v.  Diiumiore,  5   Mass.  Rep.  299. 
to'iimer  r.  Lunch,  5  John.  Rep.  239.     Bacon  v.  Arnold,  3  Caines'  Rep.  279. 
T'pptni  v.  Van  Wagenen,  3  John.  Rep.  465.    Bayley  v.  Faber,  6*Mass.  Rep. 
4H.    And  the  want  of  consideration  may  in  like  manner  be  set  up  in  an  ac- 
Lon  by  a  second  indorsee  against  his  immediate  indorser.     Herrich  v.  Car- 
7.6.!.  10  John.  Rep.  224.    But  that  a  note  was  made  for  the  accommodation 
■si  *_he  maker,  and  without  consideration,  is  no  defence  in  an  action  by  a 
A*  i  ±  fide  holder  for  a  valuable  consideration  against  an  indorser,  although 
h:  tad  knowledge  of  the  fact  at  the  time  he  took  the  bill.     Brown  v.  Mott% 
7  John.  Rep.  361.    Nor  if  the  action  were  against  an  acceptor  for  the  ac- 
-oTiimocbiUon  of  the  drawer,  would  the  like  defence  avail — Ibid  \   nor,  as  it 
sliMild  seem,  even  if  the  holder  took  the  bill  after  it  was  due.    Ibid.     But 
*f  :-he  indorser  of  a  promissory  note  prove  that  it  was  put  into  circulation 
fn  ididemly,  he  may  call  upon  the   holder  he  gave  for  it,    and  how  it 
d.Tte  into  his  hands.     And  the  indorser  is  entitled  to  give  such  proof,  in 
crier  to  require  such  explanation  from  the  holder.     Holme  w  Karftper,  5 
G.n.  Rep.  469.     See  also  Ball  v.  Aldm,  15  Mass.  433.     See  also  firanum  v. 
8cs,  13  John.  Hep.  52,  and  Qlmaiead  v.  Steioart,  13  John.  Rep.  238. 

For  further  cases  as  to  the  effect  of  the  indorsement  of  a  bill  after  it  b«- 
jjjK&i  due,  see  the  notes  to  Chap.  IV. — see  iii.  p.  160,  et  seq. 

A  promissory  note  whereby  A.  "  as  administrator  of  P.  B.  deceased, 
promised  to  pay"  the  plaintiff  a  certain  sum,  "  for  value  received  by  J.  B. 
■o-i  heirs,  on  demand,  with  lawful  interest  until  paid,"  has,  on  demurrer  to 
tbe  declaration,  been  held  void  for  want  of  a  sufficient  consideration.  Ten 
Eyck  v.  Vanderpool,  8  John.  Rep  120.  And  a  note  made  in  aid  of  a  fund 
for  the  support  of  a  minister  of  a  parish  has  also  been  adjudged  void  for 
▼suit  of  consideration.  Bontelle  v.  Cowden,  9  Mass.  Rep.  254. 
Vol.  i.        l  ■  » 


O*  THE  FORM  AND  REQUISITES  OF  BILLS,  &C« 

Want  of  am-  plaintiff  knew  that  circumstance  at  the  time  he  became  the  holder, 

whT'inate.  *un,e8S  he  a,8°  knew  that  the  PartJ»  from  wJlom  he  receive<1  lX> 
rial  was  acting  fraudulently  (a). 

[  *  90  ]  ^ncj  though  when  a  bill  of  exchange  has  been  given  for  a  par- 

ticular purpose,  and  that  be  known  to  the  party  taking  it,  then  he 
cannot  apply  it  to  a  different  purpose;  where  a  bill  is  given  un- 
der no  such  restriction,  but  merely  for  the  accommodation  of  the 
drawer  or  payeei  and  sent  into  the  world,  it  is  no  answer  to  an 
action  brought  on  such  bill,  that  the  defendant  accepted  it  for  the 
accommodation  of  the  drawer,  and  that  that  fact  wa9  known  to 
the  holder;  and  in  such  case  the  latter,  if  he  gave  a  bona  fide  con- 
sideration for  it,  is  entitled  to  recover  the  amount,  though  he  had 
full  knowledge  of  the  transaction  (&). 

f  *  91  1  ^Between  the  drawer  and  the  acceptor,  the  drawer  and  the 

payee  and  his  agent,  and  the  indorsee  and  his  immediate  indorser, 
fraud,  or  the  total  want  of  consideration,  may  be  questioned  (<•). 

(a)  Collins  v.  Martin,  1  Bos.  8c  Pal.  651.    Per  Eyre,  C.  J.    No  evidence 
•    Iff  want  of  consideration,  or  other  ground,  to  impeach  the  apparent  value 
received,  was  ever  admitted  in  a  case  between  an  acceptor  or  drawer,  mid 
a  third  person  holding  the  bill  for  value,  and  the  rule  is  so  strict  that  it  will 
be  presumed  that  he  does  hold  for  value  until  the  contrary  appear;  the 
onus  probandi  lies  on  the  defendant.    If  it  can  be  proved  that  the  holder 
gave  no  value  for  the  bill,  then  indeed  he  is  in  privity  with  the  first  hoUkr, 
and  will  be  affected  by  every  thing-  which  would  affect  such  first  holder. 
This  all  proceeds  upon  the  avgwnentitm  ad  hominem,  it  is  saying  you  have 
the  title,  but  you  shall  not  be  heard  in  a  court  of  justice,  to  enforce  it 
•  against  good  faith  and  conscience.     For  the  purpose  of  rendering  bills  of 
exchange  negotiable,  the  right  of  property  in  them  passes  with  the  bills. 
Every  holder,  with  the  bills,  takes  the  property,  and  his  title  is  stamped  up- 
on, the  bills  themselves.     The  property  and  the  possession  are  inscparab  le. 
1         >  This  was  n&cessary  to  make  them  negotiable,  and  in  this  respect  they  dif  ier 

essentially  from  gopds,  in  wluch  the  property  and  possession  may  be  in 
different  persons. 

Moms  v.  Lee,  K.  B.  Hil.  26  Geo.  3.  In  an  action  by  the  indorsee  against 
the  maker  of  a  note  thirteen  years  old,  the  defendant  obtained  a  rule  nisi, 
.  to  set  aside  a  judgment  by  default,  on  an  affidavit  by  a  third  person,  tlut 
he  believed  the  defendant  was  swindled  out  of  the  note  ;  an  affidavit  v,  as 
made  on  the  other  side,  that  the  plaintiff  took  the  note  bona  fide,  and  j^uve 
a  valuable  consideration  for  it,  and  the  court  held,  that  however  improper- 
ly it  might  have  been  obtained,  a  third  person  who  took  it  fairly,  and  fruve 
a  consideration  for  it,  was  entitled  to  recover,  and  discharged  the  rule  ;  sec 
this  case  cited  in  Anonymous,  1  Com.  Rep.  43.  and  Bayl.  233. 

Italy  v.  Lane,  2  Atk.  182.  «  Where  there  is  a  negotiable  note,  arid  it 
comes"  into  the  hands  of  a  third  or  fourth  indorsee,  though  some  of  the  for- 
mer indorsees  might  not  pay  a  valuable  consideration,  yet  if  the  last  indor- 
see gave  money  for  it,  it  is  a  good  note  as  to  him,  unless  there  should  be 
some  fraud  or  equity  against  him  appearing  in  the  case. 

See  also  per  Duller,  J.  in  I .ick barrow  and  Mason,  2  T.  R.  71. — Poth.  pi. 
118.  121.— Selw.  N.  P.  4th  edit.  304. 

(6)  Per  Lord  Eldon,  in  Smith  v.  Knox,  3  Esp.  Rep.  47.— -and  see  Charles 
t>.  Marsden,  1  Taunt.  224.  and  Popplewcll  v.  Wilson,  1  Stra.  264. 

(c)  Jefferies  v.  Austen,  Stra.  647.  In  an  action  by  the  payee  of  a  note 
against  the  maker,  Eyre,  C.  J.  allowed  the  defendant  to  prove  that  it  was 
given  as  a  reward,  in  case  the  plaintiff  procured  the  defendant  to  be  rcstur- 
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Kid  though  we  have  seen  that  a  parol  agreement  to  renew  a  bill,  %Want  of  conr 
irVdsoo  defence  to  an  action  (a);  yet  if  a  bill  or  check  be  given  ™!)£n  'nlatc- 
c  i  verbal  condition,  which  the  drawer  finds  is  to  be  broken  or  rial, 
•ded,  he  has  a  right  to  stop  the  payment  and  may  defend  an  ac- . 
:j*a  thereon  (b). 

In  those  cases  also  in  which  a  defendant  would  be  at  liberty  to 
iiM<>t  upon  a  total  want  of  consideration,  he  may  shew  that  the 
consideration  does  not  extend  to  all  the  money  payable  by  the 
till  or  note,  and  the  plaintiff  shall  only  recover  for  the  residue  (c). 


e  1  to  ia  office,  and  the  defendant  was  not  restored,  and  on  this  proof  the 
defendant  had  a  verdict. 

Solomon  r.  Turner,  Bart.  1  Stark.  51.  If  a  promissory  note  be  given  as 
tf.o  stipulated  price  of  a  picture,  the  maker  cannot  give  the  inadequacy  of 
the  consideration  in  evidence,  with  a  view  to  diminish  the  damages,  but 
3uy  prove  such  circumstance  as  indicatory  of  fraud,  in  order  to  defeat  the 
cuv.ract  altogether ;  and  see  Ledger  v.  Ewer,  Peake.  216. — Fleming  v. 
fchinioa,  1  Campb.  40. 

ILohmond  v.  Heapy,  1  Stark.  202.  If  one  of  three  partners  undertake  to 
provide  for  a  bill  of  exchange  drawn  by  the  firm,  upon  and  accepted  by  the 
ilvt" fciidant,  the  latter  may,  in  an  action  at  the  suit  of  the  three  partners,  give 
in  evidence  such  undertaking  as  a  defence  to  the  action.  ^ 

Jackson  v.  Warwick,  7T.  R.  121.     The  defendant's  son  was  apprenticed 
bv  indenture  To  the  plaintiff,  said  the  defendant  gave  the  plaintiff  a  note  for 
10.'.  as  an  apprentice  fee  ;  but  this  premium  was  not  mentioned  in  the  in- 
dentures, nor  were  they  stamped  pursuant  to  8  Ann,  c.  9.      The  son  re- 
mained part  of  his  time  and  then  absconded.    In  an  action  on  the  note,  and 
the  failure  of  consideration  (the  apprenticeship)  being  relied  on  as  a  de- 
fence, it  was  contended  that  the  avoiding  the  indentures  could  not  collate- 
rally affect  the  note,  and  that  at  all  events  the  consideration  had  not  whol- 
ly tailed,  inasmuch  as  the  plaintiff  had  maintained  the  apprentice  during 
his  stay.  •  Lawrence,  J.  however,  thought  that  the  consideration  was  entire, 
ar.d  bad  wholly  failed ;  he  allowed  a  verdict  to  be  taken  for  the  plaintiff, 
v  th  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.      The  court  con- 
curred in  opinion  with  Lawrence,  J.  and*dirccted  a  nonsuit  to  be  entered ; 
*e  Grant  r.  Welchnum,  16  East.  207. 

(a)  Ante,  61. 

i'i)  Wicnbolt  v.  Spittcr,  3  Campb.  376. 

(t)  Bavl.  234,  5 — Barber  v.  Backhouse,  Peake.  61.  In  an  action  on  a 
fcilf  of  exchange  by  the  payee,  the  defendant  paid  part  of  the  money  into 
ci-irt,  and  it  appeared  upon  the  trial  that  there  was  no  consideration  for 
tfit-  other  part;  Law,  however,  urged  tnat  the  payment  of  the  money  into 
curt  admitted  the  bill  was  good  for  part,  and  if  it  was  good  for  part  it  was 
g xxlin  toto;  but  Lord  Kenyon  declared  himself  clearly  of  a  contrary  opi- 
tioj.,  npon  which  the  jury  found  for  the  defendant,  and  this  case  being  af- 
terwards mentioned  by  Lord  Kenyon  in  the  course  of  argument,  Law  said 
U-  v  as  perfectly  satisfied  with  the  decision/        ^ 

Ledger  r.  Ewer,  Peake.  216.  In  an  action  by  the  payee  of  a  bill  against 
tL>-  acceptor,  the  consideration  appeared  to  be,  that  the  plaintiff',  had  taken 
T'ic  defendant  into  partnership  ;  but  on  the  defendant's  friends'  advice  he 

*oke  off  the  connection;  there  was  evidence  of  fraud  on  the  plaintiff's 
"«?t  in  drawing  the  defendant  into  the  engagement,  which  Lord  Kenyon 
i-it  to  the  jury  ;  but  he  told  them,  if  they  were  against  the  defendant  on 
» •*  evidence  of  fraud,  they  should  take  into  consideration  the  damages  the 
Tj-ii'itiff  had  really  sustained  b\  the  non-performance  of  the  contract,  and 
'•••r-  not  obliged  to  find  the  whole  amount  of  the  bill.  The  jury,  however, 
ki'iudforthe  defendant. 

Witfen  v,  Roberts,  1  Ksp.  Rep.  261.  This  was  an  action  by  the  indorsee 
agunst  the  drawer  of  a  bill  of  exchange  accepted  by  one  Yates.    The  de- 
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Want  of  con-  *But  the  money  as  to  which  the  consideration  fails,  must  be  of 
whenraateri-  a  sPecifa  liquidated  amount;  for,  where  a  partial  failure  of  consi- 
al.  deration  arises  from  unliquidated  damages,  sustained  by  the  breach 

L  ya  J  of  a  subsisting  contract,  the  performance  of  which  was  the  consi- 
deration of  the  bill  or  note,  such  breach  of  contract  cannot  be  in- 
vestigated in  an  action  on  the  bill  or  note;  but  the  plaintiff  will 
be  entitled  to  a  verdict  for  the  whole  amount  of  the  bill,  leaving 
the  defendant  to  his  cross  action  (a). 

Where,  however,  such  contract  has  been  rescinded  in  toto  when 

[  *  93  ]      entire,  or  in  part  when  it  maybe  divided,  *it  will  be  competent  to 

the  defendant,  in  an  action  on  the  bill  or  note,  brought  by  the  one 

contracting  party  against  the  other,  to  prove  that  the  contract  has 

»  fence  set  up  was,  that  the  bill  was  an  accommodation  one,  and  that  the  de- 

fendant had  not  paid  full  value  for  it.  Lord  Kenyon  said,  that  where  a  bill 
of  exchange  is  given  for  money  really  due  from  the  drawee  to  the  drawer, 
or  is  drawn  ill  the  regular  course  of  business,  in  such  case  the  indorsee, 
though  he  has  not  given  the  indorser  the  full  amount  of  the  bill,  yet  may 
recover  the  whole,  and  be  holder  of  the  overplus  above  the  sum  really  paid 
fc  to  the  use  of  the  indorser;  but  where  the  bill  is  an  accommodation  one, 

and  that  kntwn  to  the  indorsee,  and  he  pays  but  part  of  the  amount,  in 
such  case  he  can  only  recover  the  sum  he  has  actually  paid  on  the  bill.  The 
plaintiff  was  nonsuited  on  another  ground  (1). 

(a)  Bayl.  236,  7,— Moggeridge  v.  Jones,  14  East  486. — 3  Campb.  38.  S. 
C.  Drawer  against  the  acceptor  of  a  bill.  The  plaintiff  agreed  to  let  a 
house  to  the  defendant  for  21  years,  and  in  consideration  of  500/.  to  be  paid 
by  three  bills  to  be  drawn  by  the  plaintiff,  and  accepted  by  the  defendant, 
agreed  to  execute  a  lease  for  that  term.  The  bill  in  question,  and  two 
others  were  drawn  and  accepted  accordingly,  and  the  defendant  was  imme- 
diately let  into  possession  ;  but  the  plaintiff  refused  to  execute  the  lease. 
It  was  urged  therefore  that  the  consideration  had  failed.  But  Lord  Ellen- 
borough,  and  afterwards  the  court,  on  a  motion  for  a  new  trial,  held  that 
this  was  no  defence  to  the  actions  that  the  defendant  was  bound  to  p:tv 
the  bills,  and  might  have  his  remedy  on  the  agreement  for  non-execution  of 
*  the  lease.  Vide  Broom  v.  Davis,  cited  7  East's  Hep.  480.  And  Basten  v. 
Butter,  7  East's  Rep.  479.     And  the  cases  therein  cited. 

Morgan  v.  Richardson.  1  Campb.  100.  To  an  action  by  the  drawer 
against  the  acceptor  of  a  bill  drawn  payable  to  the  drawer's  order,  the  de- 
fence was,  that  the  bill  had  been  accepted  for  the  price  of  some  hams,  and 
that  they  had  proved  so  bad  as  to  be  almost  unmarketable.  The  sum  f«  «r 
which  they  were  actually  sold  was  paid  into  court.  Lord  Ellenborois;,! 
held  that  this  partial  failure  of  consideration  was  no  defence  to  this  action  ; 
but  that  the  defendant  must  take  his  remedy  by  action.  See  also  7  Eust. 
482.  note  a. — 3  Smith's  Rep.  487.  notes.  S.  P.  Fleming  v.  Simpson,  1 
Campb.  40 — From  Tye  v.  Gwynne,  2  Campb.  346,  it  appears,  that  tl»U 
case  was  afterwards  brought  hefore  the  King's  Bench,  and  the  court  ap- 
proved of  the  direction  of  th^  chief  justice. 

Tye  v.  Gwynne,  2  Campb.  346.  This  was  an  action  on  a  bill  of  exchange 
by  the  drawer  against  the  acceptor,  and  the  same  point  arose  as  in  the  la^i 
case,  with  the  exception  that  no  money  was  paid  into  court,  Lord  Ellon- 
borough  said  he  should  adhere  to  the  judgment  of  the  court  in  Morgan  v. 
Richardson,  vide  last  case. 


(1)  The  case  of  Wiffm  v.  liohms  seems  incidentally  recognised  as  law 
in  Brown  v.  Mott,  7  John.  Rep.  361. 


i 
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j«n  tiias  wholly  or  partly  rescinded,  and  thus  prove  a  total  or  Want  of  ctn,i- 
pnal  failure  of  consideration  (a).  '  ^tn'^cri- 

I:  does  not  appear  to  have  been  decided,  whether  a  promissory  al. 
i  ie  or  check,  given  by  the  maker  to  the  payee  as  a  gift,  and  with- 
it  consideration,  can  be  enforced  between   these  parties   (b) 
in  the  case  of  Tate  v.  *Hilbert  (c),  it  was  held,  that  an  absolute      [  *  94  ] 

[a)  Bayl.  236.— Lewis  v*  Cosgrave,  2  Taunt.  2.  This  was  an  action  on  a 
inker's  check  drawn  by  the  defendant,  and  given  to  the  plaintiff  for  the 
prve  of  a  horse,  sold  by  the  plaintiff  to  the  defendant,  and  warranted 
srr*l-  the  horse  was  in  fact  unsound,  and  that  was  relied  on  as  a  defence. 
Trie  defendant  proved  that  he  had  sent  back  the  horse,  but  the  plaintiff  re- 
0>.dto  take  it:  he  however  sent  it  again,  and  left  it  in  the  plaintiff's  sta- 
tic without  his  knowledge.  Heath,  J.  told  the  jury,  that  as  the  plaintiff 
:u -1  refused  to  receive  back  the  horse,  the  contract  for  the  sale  was  not  res- 
ro  led,  and  that  the  defendant  was  therefore  bound  to  pay  the  check,  and 
ui  his  reuiedv,  bv  action,  for  the  deceit.  Thev  found  a  verdict  for  the 
^matiff;  but  on  a  rule  nisi  for  a  new  trial,  and  cause  shewn,  the  court,  on 
tie  ground  of  there  being  clear  evidence  of  fraud  made  the  rule  absolute. 
See  Weston  t.  Downes,  Dougl.  23. — Power  v.  Wells,  Cowp.  818. —Towers 
v .  Barrett,  1 T.  R.  133. 

{h)  TV\c  general  opinion  appears  to  be,  that  such  a  bill  or  note  cannot 
be  enforced.    ItiNash  v.  Brown,  Sittings  at  Westminister,  Trin.  1817,  a  bill 
of  exchange  i* as  accepted  by  the  defendant  as  a  present  to  the  payee,  who 
indorsed  iito  the  plaintiff  for  a  small  sum  advanced  to  him.     And  Lord  El- 
Itnborough  held,  that  the  plaintiff  was  only  entitled  to  recover  so  much  as 
he  had  actuilly  advanced  on  the  bill.     Formerly,  such  a  bill  or  note  seems 
to  hare  been  considered  to  be  available.     Williamson  and  Ux  v.  Losh,  Kxe- 
cjror,  MS.  Ashhurst,  J.  Paper  Books,  19th  vol.  54.  Mich.  Term,  16  Geo.  3. 
cited  TT.  R.  351.     This  was  an  action  of  assumpsit  against  the  defendant, 
as  executor  of  John  T.osh,  deceased,  upon  the  following  promissory  note  :  m 

u  I,  John  Losh,  for  the  love  and  affection  that  I  have  for  Jane  Tiffin,  my 
life's  sister's  daughter,  do  promise  that  my  executors,  administrators,  or 
reigns,  shall  pay  to  her  the  sum  of  100/.  of  money,  one  year  after  my  de- 
•rcj-e,  and  a  caldron,  and  a  clock,  a  wainscoat  chest,  and  a  bed  and  bed- 
•. lollies,  seven  pudder  dishes:  as  witness  my  hand,  this  16th  day  of  Fe- 
bruary, 1763.  AVitnessedby  us,  A.'B.  C.  D."  Jane  Tiffin  afterwards  in- 
•♦  renamed  with  the  plaintiff.  Upon  the  trial,  a  verdict  was  found  for  the 
Vuintiff,  and  a  case  reserved.  The  defendant  admitted  he  had  proved  the 
.'nil,  ami  had  assets  sufficient  to  cover  the  damages,  but  contended  that 
!iere  «as  no  consideration  in  point  of  law,  and  that  the  note  could  not  be 
recovered  upon,  and  that,  as  the  testator  was  not  bound,  the  executor  was 
'»*!?.  The  court  held,  that  the  instrument  being  in  writing,  and  attested 
j*  witnesses,  the  objection  of  nudum  pactum  did  not  lie,  and  ordered  the 
..crteatothc  plaintiff.  This  case  was  afterwards  observed  upon  by  Lord 
(lief  Baron  Skynncr,  in  delivering  the  opinion  of  the  judges,  in  Kann  v. 
Hughes,  7  T.  R.  351,  when  he  intimated,  that,  so  far  as  this  case  went  on  the 
•loctrine  of  nudum  pactum,  it  was  erroneous. 

Seton  v.  Seton,  2  Bro.  Ch.  Ca.  610.  The  mother  of  the  plaintiff  made  a 
jr 'triissory  note  for  9,500/.  and  delivered  it  to  a  trustee,  as  a  provision  for 
3  cSiUl,  of  which  she  was  then  pregnant;  she  afterwards  filed  her  bill  to 
Uve  the  note  delivered  up  ;  the  child,  who  was  then  born,  together  with 
'he  trustee,  filed  their  cross  bill,  to  have  the  agreement  entered  into  by  the 
i.ote  carried  into  execution.  Upon  general  demurre:'  to  the  bill  for  want  of 
» qiitv,  the  court  held  that  it  was  not  sufficiently  nudum  pactum,  to  allow 
tim  demurrer. 

A  moral,  or  even  an  honourable  obligation  would  be  sufficient  to  give 
*-uct  to  a  note.    Lee  and  Muggeridge,  5  TaunL  36. — Gibb  v,  Merrill, 
3  Taunt.  31 L 
(c)  Tate  ,v.  Hilbert,  2  Ves.  jun.  11L 
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Illegality  of  principles  of  general  policy,  as  a  wager  between  voters  on  the 

whenf T^dd!  event  °^  an  elect*on  (fl)»  uPon  tne  event  of  a  war  (6),  or  concern- 
ates  ing  the  produce  of  any  particular  branch  of  the  revenue,  £{c.  as  of 

the  hop  duties  (c);  and  cricket,  a  horse-race  or  a  foot-race,  against 
time,  is  a  game,  within  the  statute  9  Ann.  c.  14*  s.  1  (d).  7thlys  In 
£  *  97  ]  general  restraint  of  marriage  (e).  Sthly,  Procuration  of  mar- 
riage  (f ).  9thly,  Future  illicit  cohabitation,  but  past  cohabitation 
is  a  legal  consideration  (g).  So  a  promissory  note  given  to  in- 
demnify a  parish  againsi  a  bastard  child,  is  illegal,  as  being  con- 
trary to  the  genera!  policy  of  the  law,  as  well  as  the  letter  of  the 
6  Geo.  2.  c.  31  (/t).  But  the  release/ by  an  Excise  officer,  of  a  per- 
son apprehended  for  penalties  under  the  Excise  Laws,  will  be  a 
sufficient  consideration  for  a  note,  the  commissioners  having  ap- 
proved of  his  taking  it  (t),  and  this,  although  he  had  no  previous 
authority  (fc).  So  any  stipulation  prejudicial  to  the  feelings  or 
interests  of  a  third  person,  and  made  without  his  concurrence, 

(a)  Allen  v.  Hearn,  1  T.  R.  56.— Beeley  v.  Wingfield,  11  East  46.— 
♦  Pilkwgton  v,  Green,  2  Bos.  &  Pul.  151. 

(*)  Lacaussade  v.  White,  7  T.  R.  535 Allen  v.  Hearn,  1  T.  R.  57. 

(c)  Atherfold  v.  Beard,  2   T.   R.   610.— Shirley  v.  Sankey,  2  Bos,  & 
Pul.  130. 

(d)  Jeffreys   v.  Walter,    1   Wils.    220.— Lynall    v.   Longbothom,    2 
Wils.  36. 

(e)  Hartley  v.  Rice,  10  East.  22,  qualified. — Gibson  v.   Dickie,  3  M. 
8c  S.  463. — Lowe  v.  Peers.  Burr.  2225. 

»  '  (/)  Co.  Lit.  206.  b.  and  see  note  4,  ante,  96. 

(§•)  Ex  parte  Mumford,  15  Ves.  289.— Gibson  v.  Dickie,  3  M.  &  S.  463  — 
•  Walker  v.  Perkins,  Burr.  1568.— Marchioness  of  Annandale  v.  Harris,  2  P. 

W.  432. — Turner  v.  Vaughan,  2  Wils.  3o9. — Hill  v.  Spencer,  Amb.  641. — 
Ex  parte  Cottrell,  2  Cowp.  742.  -Wightwick  v.  Banks,  Forrest.  153. 

(/t)  Cole  v.  Gower,  6  East.  110. 

(i)  Pilkington   v.  Green,   2  Bos.  &  Pul.    151— Beeley  v-    Wingfield. 
11  East.  46.  • 

(Jc)  sugars  v.  Brinkworth,  4  Campb.  46.  Thi9  was  an  action  against 
the  maker  of  a  promissory  note.  The  note  was  given  by  the  defendant  for 
the  amount  of  penalties,  of  which  he  had  been  convicted  before  magis- 
trates, under  the  Excise  laws,  to  prevent  an  execution  issuing  against  h\^ 
goods.  On  the  part  of  the  defendant,  it  was  contended,  that  there  was  no 
legal  consideration  for  the  note,  as  it  was  the  plaintiff's  duty  to  have  levied 
the  amount  of  the  penalties,  and  not  to  have  taken  any  security.  Lord  KJ- 
leiiborough.  The  defendant  gave  the  promissory  note  at  two  months,  in 
redemption  of  his  goods,  which  were  liable  to  be  instantly  sold  for  what 
they  could  fetch.  This  surely  was  sufficient  consideration.  I  do  not  think 
any  previous  consent  by  the  commissioners  of  Excise,  or  the  magistrates, 
'  was  necessary  for  the  arrangement.  Verdict  for  plaintiff.  Vide  Pilking- 
ton v.  Green,  2  Bos.  &  Pul.  151.  S.  P. 


hrr,  4  John.  Rep.  426.   Campbell  v.  Richardson,   10  John.    Rep.  406.  But 
wagers  against  principles  of  public  policy  are  universally  held  void  ;   as 
wagers  upon  the  event  of  a  public  election.  Tbid.  Mount  v.  Haite,  7  John 
Rep.  434.  Lansing?.  Lansing,  8  John.  Rep.  454.  M'CuIlinnv.  Gourhmn  J> 
jfohn.  Rep.  147. 
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ya wager  *»  to  the  sex  of  a  third  person  (a),  or  contrary  to  the  iEtfw&y  °f 

kiewteBt  intent  of  others  (b)9  as  a  secret  stipulation,  before  a  ^"n  it  *™\ 

captation  deed  is  signed,  that  one  of  the  creditors  shall  have  a  ates. 

hger  dividend,  or  a  better  security,  than  the  rest  is  void  (c). 

lat  after  a  ^composition  deed  has  actually  been  signed  by  all  the      [  *  98  3 

creditors,  a  bill  or  note,  affording  a  better  security  to  erne  of  them, 

ks  been  deemed  valid  (d).    At  common  law,  a  wager  is  legal,  if  it 

be  not  tn  incitement  to  a  breach  of  the  peace,  or  £6  immorality, 

w  if  it  do  not  affect  the  feelings  or  interest  of  a  third  person,  or 

expaae  bios  to  ridicule,  or  libel  him,  or  if  it  be  not  against  sound 

policy,  or  merely  to  try  a  point  of  law  \ji)  ( 1 ). 

Secondly,  Some  considerations,  as  well  as  contracts,  are  de-  Bv  statute ; 
dared  to  be  invalid  by  statute,  as  usury,  by  the  12  Ann.  8  tat.  2.  c.  ^Les^erc- 
16(/),  which  has  two  distinct  provisions ;  first  avoiding  all  bonds,  on» 
contracts  and  assurances,  for  the  payment  of  any  money  to  be  lent, 
.  &c  whereupon  or  whereby  there  shall  be  reserved  or  taken  above 
5L  pr  ct;  and  secondly,  subjecting  the  party  taking  above  5l.  pr  ct. 
to  an  action  for  treble  the  sum  lent,  or-forborne,  &c.  Thus  it  is  en- 
acted, "  That  no  person  or  persons  whatsoever,  upon  any  con- 
tract, take,  directly  or  indirectly,  for  loan,  of  any  monies,  wares, 
merchandize,  or  Dther  commodities  whatsoever,  above  the  value  of 
5/.,  for  the  forbearance  of  100/.,  for  a  year,  and  so  after  that  rate 
for  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter  time ;  and 
that  all  bonds,  contracts,  and  assurances  whatsoever,  made  for 
payment  of  any  principal,  or  money  to  be  lent,  or  covenanted  to 

(a)  Da  Costa  t.  Jones,  Cowp.  729. — Harvey  v.  Gibbons,  2  Lev."  161.  East- 
"rook  v.  Scott,  3  Yes.  456.— Ditchburn  v.  Goldsmith,  4  Campb.  152.— GH- 
hrt  t.  Sykes,  16  East.  150. 

(b)  Jackson  v.  Ducbaire,  3  T.  R.  551. 

(c)  Cocksbott  v.  Bennet,  2  T.  R.  763 — Leicester  v.  Rose,  4  East.  372. 
??urrctt  9.  Spiller,  1  Atk.  105.—  Jackson  v.  Lomas,  4  T.  R.  166.— 
Coding  v.  Noyes,  0  T,  EL  263.— Bryant  v.  Christie,  1  Stark.  329— Bayl. 

h. 


W  Feise  v.  Randall,  *  T.  R.  146.— Bayl.  230, 1. 

:0  Good  v.  Elliot,  3  T.  U.  693.— Henkin  v.  Guerss,  12  East  247.— GU- 
ttrt  v.  Sykes,  1 6  East.  150. 
CO  See  the  observations  on  this  statute,  Holt  C.  N.  P.  259. 


.  fl)  There  seems  to  be  some  difference  of  opinion  in  the  United  States 
*  aspect  to  wagers.  In  Maniachitetts  the  courts  have  held' wager,  policies 
*ti&  tt  common  law,  upon  the  general  ground  that  all  wagers  are  injurious 
so  public  morals.  Amory  v.  Gihnan,  2  Mass.  Rep.  i.  In  Nev>  York,  however, 
fctions  on  wagers  are  held  to  be  maintainable  at  common  -law.  Bttnn  v. 
R*tr,  4  John.  Rep.  426.  Campbell  v.  Richardaon,  10  John.  Rep.  406.  But 
tJfers  against  principles  of  public  policy  are  universally-  held  void ; -as 
**jersupon  the  event  of  a  public  election.  Ibid.  Mount  v.  Waite,  7  John. 
*ep.  434.  Lanring  v.  Laming,  $  John.  Rep,  454.  APCitUwtt  v.  Qt>vriay,  8 
John.  Rep.  147. 
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ItiegtiHtg  of  be  performed  upon  or  for  any  usury,  whereupon  or  whereby  there 
when  it^U-  8na^  ^  reserved  or  taken  above  the  rate  of  5L  in  the  hundred  as 
ates.  aforesaid,  shall  be  utterly  void  ;  and  that  all  and  every  person  or 

persons  whatsoever,  which  shall,  upon  any  contract,  take,  accept, 
and  receive  by  way  or  means  of  any  corrupt  bargain,  loan,  ex- 
change, chevizance,  shift  or  interest,  of  any  wares,  merchandizes, 
or  other  thins  or  things  whatsoever,  or  by  any  deceitful  way  or 
means,  or  by  any  covin,  engine,  or  deceitful  conveyance,  for  the 
£  *  99  ]  *forbearing  or  giving  day  of  payment,  for  one  whole  year,  of  and 
for  their  money,  or  other  thing  above  the  sum  of  5L9  for  the  forbear- 
ing of  100 J.  for  a  year,  and  so  after  that  rate  for  a  greater  or  leaser 
sum,  or  for  a  longer  or  shorter  term,  shall  forfeit  and  lose,  for 
every  such  offence,  the  treble  value  of  the  monies,  wares,  merchan- 
dizes, and  other  things,  so  lent,  bargained,  exchanged  or  shifted.** 
Upon  this  statute  it  has  been  determined,  that  the  security  is 
void,  though  on  the  face  of  it,  it  may  appear  legal,  if  there  be  any 
other  illegal  private  stipulation  between  the  original  parties,  for 
matter,  dehors  the  security,  may,  in  all  cases,  be  shewn  in  plead- 
ing, if  it  be  illegal  (a);  and  usury,  in  a  small  part  of  the  consider- 
ation, renders  a  bill  invalid  (b).  Usury  also  affects  the  contract, 
even  in  the  case  of  a  bill  of  exchange  in  the  hands  of  a  bona  fide 
holder  (c) ;  and  a  bill  drawn  in  consequence  of  an  usurious  agree- 
ment for  discounting  it,  is  void  in  the  hands  of  a  bona  fide  holder, 
although  the  drawer  was  not  privy  to  such  agreement  (d).  But  a 
second  security  given  to  the  bona  fide  holder  of  a  bill  (t)t  or  for 
[  *  100  3    what  *is  fairly  due(/),  is  in  general  valid;  and  after  suffering  jiidg- 

(a)  Petrie  v.  Hannay,  3  T.  R.  424.— Fisher  v.  Beasley,  Dough  235. 

(b)  Harrison  v.  Harrison,  1  Marsh.  349.-5  Taunt.  780.  S.  C. 

(c)  Lowe  v.  Waller,  Dougl.  735,-Cuthbert  v.  Haley,  8  T.  R.  390. — 
Ferrall  v.  Shaen,  1  Saund.  295.— Parr  v.  Eliason,  1  East.  92.— Bayl.  237,  8. 
—Lowe  v.  Waller,  Dougl.  708.  736.    The  defendant  was  acceptor  of'  a  bill 

.  which  he  gave  to  Harris  and  Stratton  upon  an  usurious  contract ;  Harris 
and  Stratton  indorsed  it  to  the  plaintiff  for  a  valuable  consideration,  and  the 
plaintiff  had  no  notice  of  the  usury.  Upon  a  case  reserved,  the  question 
was,  whether  the  usury  between  Harris  and  Stratton,  and  the  defendant, 
was  defence  against  an  indorsee,  who  took  the  bill  bona  fide,  and  paid  a 
valuable  consideration  for  it ;  and  after  time  taken  to  consider,  the  court 
held  it  was,  and  though  Lord  Mansfield  had  a  wish  that  the  law  should  turn 
out  in  favour  of  the  plaintiff,  the  court  found  the  words  of  the  act  too  strong, 
and  could  not  get  over  the  ca*e  of  Bowyer  v.  Bampton,  8tra.  1155.  which 
see,  post,  101.  But  see  the  observations  of  Gibbs,  C.  J.  in  Jones  v.  Davi- 
son, Holt  C.  N.  P.  256,  where  a  doubt  is  suggested  as  to  the  propriety  of 
this  doctrine.  However* it  was  confirmed  in  the  case  of  Lowes  v.  Mazzare- 
do,  1  Stark.  385.    See  post,  104.  n.  8. 

(d)  Ackland  v.  Pearcc,  2  Campb.  599.— Young  v.  Wright,  1  Campb 

'     (<?)  Cuthbert  v.  Haley,  8  T.  B.  390.— George  v.  Stanley,  4  Taunt.  68S. . 
which  see  post,  101.  n.  2. 
(J)  Barnes  v.  Hedley,  2  Taunt.  184,  which  overrules  1  Campb.  X67\ 
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nent  by  default,  or  confessing  a  judgment  in  favour  of  a  bona  fide  illegality  of 
bolder,  it  is  too  late  to  object  to  the  legality  of  the  consideration^).  Z^nT*^- 
It  is  not  usury,  though  improper,  for  an  acceptor  to  discount  his  ates. 
ova  acceptance  at  a  premium  (b).    Where  a  check  is  given  on 
is  usurious  transaction,  it  cannot  be  deemed  ah  advance  of  mo- 
ney, unless  specially  agreed  to  be  taken  as  cash,  until  it  has  been 
actually  paid,  (c)  (1). 

\  gaming  consideration  is  declared  illegal  by  the  statute  16  Gaming,  &c. 
Car.  2.C.7.  and  9  Ann.  c  14.  (d).  The  first  statute  avoids  all  se- 
curities! whether  written  or  verbal,  given  to  secure  any  sum  of 
money  exceeding  lOOilost  at  play :  but  the  9  Ann.  only  avoids 
written  contracts,  and  an  action  of  assumpsit  will  lie  to  recover 
money  won  at  play,  not  amounting  to  102  («)•  By  the  9  Ann.  c. 
U.s.  Litis  enacted,  M  that  all  notes,  bills,. bonds  judgments, 
mortgages,  or  other  securities  or  conveyances  whatsoever,  given, 
granted,  drawn,  or  entered  into,  or  executed  by  any  person  or 
persons  whatsoever,  where  the  whole  or  any  part  of  the  considera- 
tion of  such  conveyances  or  securities,  shall  be,  for  any  money  or 
other  valuable  thing  whatsoever,  won  by  gaming  or  playing  at 

(a)  Shepherd  v.  Charter,  4  T.  R.  275.— George  v.  Stanley,  4  Taunt. 
683.— 8ee  post,  101.  n.  2.  post,  106.  n.  4. 

(A)  Barclay  v.  Walmsley,  4  East  55. 

(e)  Brooke  v.  lliddleton,  1  Campb.  445,— Borrodaile  v.  Middleton,  2 
Campb.  53.  As  to  the  principle  on  which  the  law  of  usury  proceeds,  see 
MoIJoj  v.  Irwin,  1  Scho.  &  Lef.  312.— Drew  v.  Power,  id.  195. 

(tf)  1  Pow.  207.— Bac.  Ab.  tit  Gaming. 

(e)  Boiling  v.  Frost,  1  Esp.  Rep.  235. 


(1)  A  contract  usurious  in  its  inception  cannot  be  afterwards  rendered 
valid,  eren  in  the  hands  of  a  bona  fide  indorsee  without  notice  of  the  usury. 
Wilkie  v.  Rotevelt,  3  John.  Ca.  206.  Payne  v.  Trexevant,  1  Bay's  Rep.  23/ 
Though  an  usurious  note  be  void  in  the  hands  of  a  bona  fide  holder,  yet  a 
new  security  given  to  such  holder  for  the  usurious  note  is  good.  Stewart  v. 
&H  2  Caines*  Rep.  150.  Chadbourne  v.  Watte,  10  Mass.  Rep.  121.  Kilbvrn 
y.  Bradley,  3  Day's  Rep.  268.  Jackoon  v.  Henry%  10  John.  Rep.  185.  And  a 
judgment  in  the  hands  of  a  bona  fide  assignee,  it  seems,  is  not  affected  by 
usury  in  the  original  transaction.  WardmeU  v.  Eden,,  2  John.  Cas.  268.  S.  C. 
1  John.  Rep.  531.  note*—k  security  originally  valid  cannot  be  invalidated 
by  t  subsequent  usurious  transaction  between  the  original  parties  or  pri- 
vet, B»»h  ▼.  Livingston,  2  Caines*  Cas.  in  Err.,  66. ;  and  no  usurious  trans- 
actions between  intermediate  parties  can  affect  the  title  to  a  note  in  the 
Wis  of  a  bona  fide  holder,  Foltz  v.  May,  1  Bay's  Rep.  486. 

It  is  not  within  the  scope  of  these  notes  to  state  the  general  doctrine  as 
*o  what  constitutes  usury.  But  the  learned  reader  will  find  valuable  infor- 
mation aa  to  the  doctririe  of  usury  upon  discount  of  notes  in  the  following 
cues:  Atkinson  v.  Scot?*  Ex.  1  Bay's  Rep.  307.  CkurchMU  v.  Suter,  4  Mass. 
fep.  156.  Portland  Bank  v.  Storer,  7  Mass.  Rep.  433.  Jonee  v.  Hake,  2  John. 
Cas.  60.  Wttkiev.  RooeeveU,  Payne  v.  Trexevant,  Musgrovev..  Gibbt,  1  Dall. 
fep.  216.  Wycoffv.  Longhead,  2  Dall.  Rep.  92.  Northampton  Bank  v.  Allen, 
10  Mass.  Rep.  284.  Thompoon  v.  Thompson,  8  Mass.  Rep.  135.  Munn  v.  The 
fosneiMton  Company,  15  John.  Rep.  44.  Bennet  v.  SmHIt  #  Phelps.  15.  John. 
Hep.  355. 


OPTftB  tfORB*  AHD  REQUISITES  OF  BILLS,  &C. 

fUtgaUty  of  cards,  dice-tabled,  temps,  bowls,  or  other  game  or  games  whatso* 
wteniTvS  ever>  or  b7  batting  i>n  the  sides  of  bands  of  such  as  do  game  at  any 
utes.  of  the  games  aforesaid,  or  for  the  reimbursing  or  repaying  any 

money  knowingly  lent  or  advanced  for  such  gaming  or  betting  as 
aforesaid,  or  lent  or  advanced  at  the  time  and  place  of  such  play,  to 
[  *  101  ]  any  person  *or  persons  sogaming  or  abetting  as  aforesaid,  or  that 
shall,  during  such  play,  so  play  or  bett,  shall  be  utterly  void,  frus- 
trate and  of  none  effect,  to  all  intents  and  purposes  whatsoever,  any 
statute,  law  or  usage,  to  the  contrary  thereof,  in  anywise  notwith- 
standing.'* Under  these  statutes,  a  bill  of  exchange  or  promis- 
sory note  given  for  a  gambling  debt  is  void,  even  in  the  hands  ef  a 
bona  fide  holder  (a).  But  as  in  the  case  of  usury,  a  renewed  se- 
curity given  for  a  gambling  debt  will  be  valid  in  the  hands  of  a 
bona  fide  holder  (b). 

A  harse'Taee  for  a  plate  under  50J,  is  illegal  (c),  but  a  deposit  of 
%5l  a  side  is  sufficient  (d).  80  gaming  in  the  lottery  is  illegal  (e)  ; 
and  a  stockjobbing  transaction  is  declared  void  by  the  statute  7 
Geo,  2.  o.  &  (/);  and  a  bill  of  exchange,  given  in  respect  of  such 
a  transaction,  is  invalid*  in  the  hands  of  a  person  who  receives  it 
£  *  102  3  after  it  is  due,  or  with  notice  of  the  circumstances^}.  •Promisso- 
ry notes  given  by  a  stock-broker  for  the  balance  of  an  account 
of  money  advanced  to  him,  to  be  employed  in  stock-jobbing  trans- 


(o)  Boyer  v.  Barapton,  2  Stra.  1155.  Several  notes  given  by  Bampton 
to  Church,  for  money  lent  to  game  with,  were  indorsed  by  Church  to  the 
plaintiff,  for  a  full  and  valuable  consideration,  and  the  plaintiff  had  no  know- 
ledge  that  any  part  of  the  consideration  from  Church  to  Bampton  was  mo- 
ney lent  for  gaming;  and  after  two  arguments  upon  a  case  reserved,  the 
court  held  that  the  plaintiff  could  not  maintain  the  action,  for  it  would  be 
making  the  notes  of  use  to  the  lender  if  he  could  pay  his  debts  with  them, 
and  it  would  tend  to  evade  the  act,  on  account  of  the  difficulty  of  proving- 
notice  on  an  indorsee,  and  the  plaintiff  would  not  be  without  remedy,  for 
he  might  sue  Church  upon  his  indorsement ;  and  see  Bay].  237. 

(6)  George  v.  Stanley,  4  Taunt.  683.  The  defendant  rave  the  hills  in 
question  for  the  amount  of  a  earning  debt,  which  when  aire  he  renewed 
with  the  plaintiff  the  holder,  and  when  the  last-mentioned  hills  became  due, 
executed  a  warrant  of  attorney,  and  confessed  a  judgment  for  the  amount, 
whereon  execution  being  levied,  a  rule  nisi  was  obtained  to  have  the  mo- 
ney restored  and  the  warrant  of  attorney  cancelled,  but  upon  cause  being- 
shewn,  the  court  held  the  defendant  ought  to  have  availed  himself  of  this 
ground  of  defence  when  he  was  applied  to  for  the  payment  of  the  first  bills, 
and  discharged  the  rule,  but  permitted  him  to  try  an  issue  whether  the  plain- 
tiff were  implicated. 

(c)  13  G.  2.  c.  19.— 18  G.  2.  c.  34.— Whaley  v.  P»jot,2Bos.  &  Pul.  51. — 
Robson  v.  Hall,  Peake's  Ca.  Ni.  Pri.  1*7. 

(J)  Bidmead  v.  Gale,  4  Burr.  2432. 

f  e)  Deey  v.  Shee,  2  T.  R.  617.— Se4dons  v.  Stratford,  Peake's  Ca.  Ni. 
Pri.  215. 

(/)  Faikney  v.  Reynous,  4  Burr.  2069.— Sanders  v.  Kentish,  8  T.  R.  16V. 
— Tale  r».  Wellings,  3  T.  R.  531. 

(ff)  Brown  v.  Turner,  7  T.  It.  630.— Aubert  r.  Maze,  2  Bos.  fc  Pul,  3T4. 
-^Steers  v.  Lashley,  6T.B,  61. 
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actions,  against  the  tfatate  7  Geo.  9*  c.  8.  part  of  the  coaaidera-  lUe#My  «/ 
tiw  conMstiog  of  the  profits  on  these  transactions,  proof  under  his  when  it  viti* 
bankruptcy  was  restrained  to  the  residue,  viz*  the  money  received,  ates. 
which  he  had  applied  to  his  own  use(a)*    So  a  gaming  policy  on 
ships  or  Uvea,  o&other  event*,  without  being  interested  therein,  is 
invalid(fr). 

Trading  against  the  laws  of  the  East  India  Company(c)f  or  the  £^£  £™{^ 
Mumam  Company(d),  is  also  illegal.    And  the  sale  of  an  office  (e)  red  void  by 
or  of  a  vote,  or  bribery  at  an  election  is  invalid(/j.  So  rf  Simoni-  contTact- 
acal  contract  g);  astipulation  to  a  Sheriff,  in  consideration  of 
ease  and  favour  (h) ;  a  contract  in  consideration  of  signing  a  bank- 
rupt?* certificate  (i) ;  an  illegal  insurance  in  the  lottery  Qc) ;  and 
a  contract  to  ransom  any  British  ship  orgoods  captured  by  an  en- 
emy are  declared  unlawful  (/). 

Besides  these  and  many  other  cases  of  contracts  and  securities, 
expressly  declared  by  statute  to  be  void,  there  are  other  cases  in 
which  the  legislature  have  prohibited  a  transaction,  and  a  bill  or 
note  having  *been,  given  to  carry  into  effect  such  prohibited  con-  [  *  103  1 
tract,  the  instrument  has  been  held  void.  Thus  a  bill  of  exchange, 
part  of  the  consideration  for  which  was  spirituous  liquor,  sold  in 
quantities  of  less  than  twenty  shillings  value  is  wholly  void  though 
the  other  part  of  the  consideration  was  money  lent,  because  such 
sale  of  spirits  is  contrary  to  the  statute  of  24  Geo.  2.  c.  40(m).  And 
for  the  same  reason  no  action  can  be  supported  by  the  plaintiff  on 
a  note  given  to  him  by  the  defendant  as  an  apprentice  fee,  if  it  ap- 

(a)  Ex  parte  Buhner,  13  Ves.  jun.  313. 

(b)  19  Geo.  2.  c.  37.— Kent  v.  Bird,  Cowp.   583.— Roebuck  v.  Ham- 
merton,  id.   737.— 14   Geo.   3.   c.  48.— Nantes,  v.  Thompson,   2  East.    * 
385. 

(c)  Lightfoot  *>.  Tenant,  1  Boa*  &  Pill.  552. 
(Y)  Grose  v.  La  Page,  1  Holt  C.  N.  P.  105. 

(«)  5  Ed.  6.  c.  16.— Blachford  v.  Preston,  8  T.  R.  93.— Parsons  v. 
Thompson,  1  Hen.  Bla,  322. — Layoff  v.  Paine,  Willes,  571.  Com. 
Dig.  «  Officer,"  K.  1.— Bac.  Ab.  "  Officer,"  F— Stackpole  v.  Earle,  2 
Wils.  133. 

(/)  2  Geo.  2.  c.  24.— Anonymous,  Loft.  552.— Sulston  v.  Norton, 
S  Burr.  1235.— The  King  v.  Pitt,  1  Bla.  Rep.  380.— Alien  v.  Hearn,  1 
T.  R.  56. 

(jr)  31  Eliz.  c.  6.— Totteridge  v.  Mackally,  Sir  W.  Jones.  341.— 
Co.  Lit.  206.  b— Layng  v.  Paine,  Willes,  575.  n.  a.— Bac.  Ab.  « Si- 
mauy."  .  •  ■      ' 

(A)  23  H.  6.  c.  9.— Rogers  ▼.  Reeves,  1T.R.  418.— Samuel  v.  Evans,  2 
T.  B.  569— Sell.  Prac.  129  to  13?.— 1  Pow.  173. 

(»")  5  Geo.  2.  c.  30.  s.  11— Smith  v.  Bromley,  Dougl.  696.— Cockshott 
v.  Bennet,  2T.R.  763 — Nerot  v.  Wallace,  3  T.  R.  17.— Sumner  x>.  Brady, 
1  Hen.  Bla.  647. 

(I?)  Wyat  v.  Buhner,  2  Esp.  Rep.  538. 

(/)   Statute  45  Geo.  3.  c.  72.— Webb  v.  Brooke,  3  Taunt  6. 

\m)  Scott  v.  Gilhnore,  3  Taunt.  226. ;  but  see  Spencer  v.  Smith,  3 
Campb.  9. 


/ 

OV  THE  90ftM  AOT>  REQUISITES  OF  BILLS,  &C< 

•    * 

Illegality  of  pear  that  the  indenture  executed  was  void  by  the  statute  8  Anne* 

wh^fiTvS  c* 9*  *or  wan*  °^  i*18^*111  °f  8UC^  premium  therein,  and  a  proper 
ate*.  stamp  in  respect  to  the  same,  although  the  plaintiff  did  in  fact, 

maintain  the  apprentice  for  some  time,  and  until  he  absconded  (a) 
But  it  is  no  objection  to  an  action  on  a  promissory  note,  that  it 
was  given  as  part  of  the  consideration  of  an  indenture  of  appren- 
ticeship for  less  than  seven  years,  by  being  antedated,  such  in- 
denture being  by  the  statute  of  Elizabeth,  only  voidable  and  not 
void  (b).  • 

Where  a  third  person,  haying  given  value  for  a  bill,  knew  at  the 
time  he  became  the  holder,  that  it  was  originally  founded  on  an  il- 
legal transaction  (c),  or  where  a  person  became  holder  of  such  a 
bill  after  it  became  due,  he  cannot  recover  on  it  (tf).  However  a 
person  who  at  the  request  of  the  holder  of  a  bill  indorses  it,  and  is 
obliged  to  pay  the  contents  to  a  bona  fide  holder,  may  recover  the 
money  paid,  from  any  person  whose  name  is  on  it  (e). 
In  those  cases  in  which  the  legislature  has  declared,  that  the 
£  *  104  3  illegality  of  the  contract,  or  consideration,  *shall  make  the  bill  or 
note  void,  fas  where  it  is  made  in  consideration  of  signing  a  bank- 
rupt's certificate  (f),  or  for  money  lost  by  gaming,  &c.  (g),  or  for 
money  lent  on'an  usurious  contract  (ft),  for  the  ransom  of  a  ship 
captured  (i),  or  made,  indorsed,  &c.  in  France  during  the  war, 
contrary  to  the  S4  Geo.  3.  c.  9.  s  4.  (k).  )  the  defendant  may  in- 
sibt  on  such  illegality,  though  the  plaintiff,  or  some  party  between 
him  and  the  defendant  took  the  bill  bona  fide,  and  gave  a  valuable 
consideration  for  it  And  the  innocent  holder  can  in  such  case 
only  resort  to  the  party  from  whom  he  received  the  bill,  &c(l),  and 

(a)  Jackson  v.  Warwick,  7  T.  R.  121. 

(b)  Grant  v.  Welchman,  16  East.  207. 

(c)  Steers  x>.  Lashley,  6  T.  R.  61.— 1  Esp.  Rep.  166.  S.  C— Wyat  v.  Bui- 
mer,  2  Esp.  Rep.  538.— Brown  v.  Turner,  id-  631.— 7  T.  R.  630.  S.  C. — 
Feise  i.  Randall,  6  T.  R.  146. 

(d)  Brown  v.  Turner,  7 T.  R.  630. 

( e)  Seddons  v.  Stratford,  Peake's  Ni.  Pri.  R«  215. — Petrie  v.  Hannay* 
3T.R.  424.— Aubert  v.  Maze,  2  Bos.  &  Pul.  371. 

(A  5  Geo.  2.  c.  30.  s.  11. — Smith  v.  Bromley,  Dough  696.— Summer.  t>. 
Brady,  1  Hen.  Bla.  647.— Bayl.  237.— Ante,  102.  n.  9. 

(g)  9  Anne,  c.  14.  s.  1.— Bowyer  t>.  Bampton,  Stra.  1155.— Bui.  Ni.  Pri. 
274 Hussey  v.  Jacob,  Carth.  356.— Bayl.  237.— Ante,  101.  note  1. 

(A)  12  Anne,  st.  2.  c.  16.— Lowe  v.  Waller.  Dougl.  736.— Cuthbert  v. 
Haley,  8  T.  R.  392.— Parr  v.  Eliason,  1  East.  92. 94.— Bay].  237.   Ante,  98. 

(*)  45  G.  3.  c.  72.  s.  16, 17. —Webb  v.  Brooke,  3  Taunt  6.— Ante,  102. 

(k)  Bendelack  v.  Morier,  2  Hen.  Bla.  338. 

(1)  On  this  point  see  Payne  v.  Trezevant,  2  Bay's  Rep.  23.  Wiggin  v. 
Bwh,  12  John.  Rep.  306. 

A  bill  of  exchange  expressed  to  be  collateral  to  a  ransom  bill,  is  a  con- 
tract upon  which  an  action  may  be  sustained  at  Common  Law,  the  plaintiff 
and  payee  being  an  alien  friend.    MaUonnai^  v.  Keating,  2  Gallison,  325*. 
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then  he  cannot  recover  upon  the  same,  bat  only  on  the  original  lUegaUty  of 
consideration  fa  J  ;  and  a  lull  of  exchanp  is  void  in  the  hands  of  J^n  it  ^ 
a  bona  fide  indorsee,  if  it  were  drawn  in  consequence  of  an  asu-  stes. 
rioas  agreement  for  discounting  it,  although  the  drawer,  to  whose 
order  it  was  payable*  was  not  privy  to  this  agreement  (b).    And 
it  has  been  recently  decided!  that  if  the  payee  of  a  bill  of  exchange 
indorse  it  upon  an  usurious  contract  made  at  the  time  of  such  in- 
doraement,  a  bona  fide  holder  cannot  afterwards  recover  upon  it 
against  the  acceptor,  because  such  holder  must  claim  title  through 
such  first  indorser  (c). 

*But  unless  it  has  been  so  expressly  declared  by  the  legislature,    [  *  105  ] 
illegality  of  consideration  will  be  no  defence  in  an  action  at  the 
suit  of  a  bona  fide  holder,  without  notice  of  the  illegality  (d)  unless 
he  obtained  the  bill  after  it  became  due  (e).     Thus  in  an  action 
by  the  indorsee  against  the  maker  of  a  promissory  note,  the  de- 
fence insisted  on  was,  that  the  note  had' been  given  for  hits  against 
the  defendant  in  a  lottery  insurance ;  Lord  Kenyon,  Chief  Justice 
thought  the  plaintiff  was  entitled  to  recover,  observing  that  the 
innocent  indorsee  of  a  gaming  note,  or  note  given  on  an  usurious 
contract,  could  not  recover,  but  that  in  no  other  case  could  the  in- 
nocent indorsee  be  deprived  of  his  remedy  on  the  note ;  and  that 
a  contrary  determination  would  shake  paper  credit  to  the  foun- 
dation (/)•    And  a  broker  receiving  an  exorbitant  brokerage  on 


(a)  Id.  ibid. — Bover  v.  Hampton,  Stra.  1155.— Wyat  r.  Buhner,  2  Eap. 
Rep.  538,  9 Whitham  v.  Lee,  4  Esp.  Rep.  264.  and  see  ante,  99.  n.  3. 

(6)  Acland  v.  Fearce,  2  Campb.  599.  and  see  ante,  99.  n.  3. 

(e)  Loves  and  another  v.  Mazzeredo  and  others,  1  Stark.  385.  This 
was  an  action  by  the  plaintiffs  as  indorsees,  against  the  defendants  as  Re- 
ceptors of  a  bill  of  exchange,  the  bill  was  drawn  by  one  G.  Lowes,  and  in- 
dorsed to  Sir  M.  B.  and  by  him  to  Ambrose,  and  then  to  the  plaintiffs.  The 
defence  was  usury  in  the  firtt  indorsement,  and  which  was  proved.  Lord 
EUeaborough  was  of  opinion,  that  the  plaintiffs  were  not  entitled  to  reco- 
ver upon  the  bill,  since  they  were  obliged  to  claim  through  an  indorsement 
which  had  been  vitiated  by  usury ;  but,  upon  the  counsel  for  the  plaintiffs 
insisting'  on  the  case  of  Parr  v.  Eliason,  1  East.  92.  his  lordship  permitted 
the  plaintiffs  to  take  a  verdict,  subject  to  a  motion  to  enter  a  nonsuit.  A 
rule  nisi  having  been  obtained,  and  cause  shewn,  the  court  were  of  opinion, 
that  the  case  of  Parr  v.  Eliason,  was  distinguishable  from  this,  and  might 
be  supported  upon  other  grounds ;  and  that  the  indorsement  was  entirely 
avoided  by  the  statute  of  Usury,  and  could  not  be  dismissed  for  one  pur- 
pose and  retained  for  another,  and  that  after  the  case  of  Lowe  v.  Waller* 
(ante,  99.J  had  been  acted  upon  so  long,  its  foundation  could  not  now  be 
inquired  into. 

(</)  Wyat  v.  Bulmer,  2  Esp.  Rep.  538.— -Brown  v.  Turner,  7  T.  R.  630. 
— Le  Franc  v.  Dalbiac,  Sel.  Ca.  71. 

(e)  Brown  v.  Turner,  7  T.  R.  630. 

(/)  Winstanley  v.  Bowden,  Middlesex  sittings  after  M.  T.  41  G.  3.  B.  ft. 
1  Selw.  2d  edit.  402.  id.  4th  edit.  370. 


of  ths  fDtv  aw  requisites  of  bills,  &c. 
ia?rattjf  0/  the  discount  of  a  bill,  will  not  aflfect  its  validity  in  the  haute  of  a 

*te«.  In  general,  a  Mttafiieftf  illegal  contract  or  consideration  of  an  j 

•description,  taking  place  in  a  second  indorsement  or  transfer  of  a 
bill,  and  not  in  its  inception,  nor  in  a  transfer  through  which  the 
bolder  must  make  title,  will  not  invalidate  the  same,  in  the  hands 

£  *  106  ]  of  a  bona  fide  h'older(fr).  *Where  a  new  security  is  taken,  in  lieu 
of  another,  void  in  respect  of  usury,  &c.  it  will  be  equally  invalid 
in  the  hands  of  the  party  to  the  first  illegal  transaction,  but  not  if 
in  the  hands  of  a  bona  fide  holder  (c).  And  a  security  given  by 
the  borrower  to  a  person  not  privy  to  the  usurious  transaction, 
and  to  whom  the  lender  is  indebted  in  so  much  money,  shall  not 
be  avoided  by  the  usury  ;  as  where  W.  was  indebted  to  A*  in  100/ 
for  the  forbearance  of  which  he  agreed  to  pay  more  than  .legal  in* 
tercet,  and  A.  being  indebted,  to  E.in  100(.  W.  and  A. joined  in  a 
bond  to  £.  in  payment  of  his  debt,  and  it  was  held  not  usury  (d). 
And  though  it  has  been  held  otherwise  at  Nisi  Prins,  it  has  recent* 
ly  been  decided,  that  after  usurious  securities  for  a  loan  have 
been  destroyed  by  mutual  consent,  and  there  is  a  fresh  contract  bj 
the  borrower  to  repay  the  principal  and  legal  interest,  such  fresh 
contract  is  Valid  (e).  By  suffering  judgment  by  default,  the  de- 
fendant loses  the  opportunity  of  objecting  to  the  sufficiency  or  il- 
legality of  the  consideration  (fj  (1).  So  a  warrant  of  attorney  giv* 

(a)  Dignall  v.  Wigley,  11  East.  43 — 2  Campb.  33.  3.  C .—Jones  v.  Da- 
vison,  Holt,  C.  N.  P.  256. 

(6)  Lowes  v.  Mazzeredo,  1  Stark.  385. — Parr  v.  Eliason,  1  East.  92. — 3 

.  Esp.  Rep.  210.  S.  C— Cuthbert  v.  Haley,  8  T.  R.  391 3  E»p.  Rep.  22, 

S.  C. — Daniel  v.  Cartney,  1  Esp.  Rep.  274. — Turner  v.  Holme,  4  Esp.  11. 
— Ferrall  v.  Shaen,  1  Saund.  294,  5.  n.  1.  What  is  considered  usury  in 
making"  the  bill,  see  Yourtfc  v.  Wright,  Campb.  N.  P.  141.  see  also  1  HoR, 
C.  N.  P.  270.— Parr  v.  Eliason,  1  East  92.  A  bill  was  drawn  in  favour  of 
the  plaintiff,  he  indorsed  it  to  Persent  and  Bodeker,  upon  an  usurious  con- 
sideration, and  they  indorsed  it  over,  it  was  afterwards  indorsed  back  to  the 
assignees  of  P.  and  B.  who  had  become  bankrupts  for  a  debt  due  to  their 
estate,  upon  which  the  plaintiff  brought  trover  to  recover  back  the  bill. 
Lord  Kcnyon  directed  a  nonsuit,  and  after  a  rule  nisi,  tor  a  new  trial,  the 
court  held,  that  as  the  bill  was  originally  good,  and  as  the  indorsement  by 
Persent  and  Bodeker  was  unimpeached,  their  indorsee  had  a  good  right  to 
the  bill,  and  that*  right  was  transferred  to -the  defendant.  (Rule  discharged.) 
Vide  also  1  Esp.  Rep.  274.  S.  P. 

(c)  Cuthbert  v.  Haley,  8  T.  R.  390.— Pickering  v.  Banks,  Forrest's  R.  72. 
Harrison  v.  Hannel,  1  Marsh.  349.-5  Taunt.  780.— Parr  v,  Eliason,  3.  Esp. 
R.  210.— 1  East.  92.  S.  C.-Witham  v.  Lee,  4  Esp.  R.  264.— See  Barnes  v. 
Headley,  1  Campb.  Ni.  Pri.  187.  overruled  in  2  Taunt  184.- Holt  C.  N.  P. 
270. 

(d)  Ellis  v.  Warnes,  Cro.  Jac.  32,— Yelv.  47.— Moore,  752.-2  Anders* 

(e)  Barnes  v.  Headley,  1  Campb.  187.— Id.  2  Taunt.  184.  * 

(/)  Shepherd  v.  Charter,  4  T.  R.  275.— George  t>.  Stanley,  4  Taunt.  633. 
—Ante,  101. 


(1 )  On  this  point,  see  Stewart  v,  Eden,  2  Cables*  Rep.  150. 


THEIR  PARTS  AND  PARTICULAR  REQUISITES* 

en  to  the  bolder  of  a  renewed  bill,  will  not  be  set  aside  unless  it  be  Illegality  of 
shewn  that  he  was  privy  to  the  usurious  transaction,  though  the  wj,en  jt  ^ti! 
person  resisting  the  payment,  *roay  be  permitted  to  try  in  an  is-  at^- 
sve  whether  the  party  were  implicated  (a).  L  J 

Hie  recemng  of  a  bill  or  note  upon  an  usurious  contract,  but 
given  for  a  previous  legal  subsisting  debt,  will  not  extinguish  such 
debt  although  the  security  itself  will  be  void  (b) ;  but  where  there 
vas  usury  in  the  making  the  bill,  or  where  the  holder  has  him- 
self been  a  party  to  the  u£ury,  he  cannot  sue  at  law  or  prove  un- 
der i  commission  of  bankruptcy,  even  for  the  amount  of  principal 
and  lawful  interest,  though  it  should  seem  that  if  deeds  or  pro- 
perty  have  been  deposited  as  a  collateral  security,  he  may  retain 
the  same  until  he  has  been  paid  such  principal  and  interest  (c). 

The  taking  of  discount  in  advance  on  the  loan  of  money  secured  Interest, 
by  bond,  even  before  the  statute  of  Ann.  was  considered  usuri- 
ous, and  we  find  it  laid  down  that  an  agreement  that  the  interest 
on  the  principal  should  be  retained  at  the  time  of  the  loan,  or  paid 
before  the  expiration  of  the  year,  amounts  to  usury ;  because  the 
borrower  would  not  have  the  use  of  the  sum,  upon  which  the  inte- 
rest was  taken  for  the  whole  year  (d) ;  but  an  exception  to  this  ge- 
neral rule  bas  been  allowed  in  the  discounting  of  bills  of  exchange 
negotiated  in  the  ordinary  course  of  trade,  the  usual  mode  of  doing 
which  is  to  take  interest  upon  the  whole  amount  of  the  bill,  at  the 
time  the  money  is  advanced,  until  the  time  when  the  bill  will  be- 
come due,  and  such  transaction  on  a  bill  of  exchange  in  the  way  of 
trade,  for  the  accommodation  of  the  party  desirous  of  raising  money 
is  not  usurious,  though  more  than  five  per  cent  be  in  effect  taken 
upon  the  money  actually  advanced ;  for  were  it  otherwise  every 
banker  in  London,  who  takes  at  the  rale  of  *five  pounds  per  cent  [  *  108  3 
for  discounting  bills,  would  be  guilty  of  usury;  forif  upon  discount- 
ing a  100£.  bill  at  five  per  cent,  he  should  be  construed  to  lend 
only  95L  then  at  the  end  of  the  time  he  would  receive  five  pounda 
interest  for  the  loan  of  95L  principal,  which  is  above  the  legal 
rate  (e).  In  such  cases  it  has  been  considered  that  the  addition- 
al sum  is  in  the  nature  of  a  compensation' for  the  trouble  to  which 
tie  lender  is  exposed,  and  unless  that  indulgence  were  allowed  it 

(«)  George  v.  Stanley,  4  Taunt.  683. 

(6)  Phillips  v.  Cockayne,  3  Campb.  119.— 1  Saund.  295,  n.  1. 

(c)  Benficld  v.  Solomons,  9  Ves.  jun.  84.—  Fitzroy  v.  GwiHim,  1T.E. 
253.— Hindle  v.  O'Brien  1  Taunt,  4i3. 

(<0  Barnes  v.  Worledre,  Noy,  41.— Cro.  Jac.  25.— Yelv.  31.— Moor,  644. 
3.  C— Grimes  Ca.  1  Bulst.  20.  and  Per  Popharo,  J.  in  Dalton's  case,  Noy, 

(<0  Per  Eyre,  C.  J.  and  Bkckstone,  J.  in  Lloyd  v.  Williams,  Bla.  Rep. 
792.-3  Wils.  256.  8.  C. 

Vo*,  I.  K 
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legality  of  might  not  be  worth  while  for  any  merchant  to  discount  a  bill  fa  J. 

when  it  vitU  But  ^  f*e  bill  or  note  **  f°r  a  'ai£e  8um» an<^  "ude  <*  drawn  at  a 

ates.  period  of  two  or  three  years,  it  seems  to  have  been  considered 

that  the  length  of  the  date  of  the  bill  will  afford  a  presumption 
that  the  discount  is  intended  as  a  cover  for  an  usurious  bargain  ; 
and  in  the  case  of  a  bill  of  exchange  drawn  for  50002,  and  payable 
three  years  after  date,  upon  which  7501  was  retained  for  discount ; 
such  transaction  was  holded  to  be  usurious,  as  the  sum  which  was 
taken  for  interest  was  not  then  due,  and  the  bill  was  given  to  se- 
cure a  much  larger  sum  than  legal  interest  on  the  sum  which 
would  have  been  due  at  the  end  of  three  years,  provided  the  bill 
had  not  been  given  (b). 

Commission.  Bankers  who  discount  a  bill  or  note  payable  at  another  place 
may/in  addition  to  the  legal  interest  or  discount  of  five  pounds 
percent,  lawfully  take  a  customary  and  reasonable  sum  for  re- 
mitting the  bill  or  note  for  payment,  and  other  necessary  and  in- 
cidental expences ;  for  if  they  were  allowed  only  five  per  cent, 
upon  the  whole  transaction,  they  might,  in  consequence  of  the  ex- 
pences they  incur  in  their  establishment,  obtain  less  remuneration 

r  #  iQ9  -I  on  the  discount  than  other  individuals  (c).  And  the  right  to  re- 
ceive this  additional  remuneration,  does  not  appear  to  be  confined 
to  cases  where  the  bill  is  payable  at  a  different  place  to  that  where 
the  banker  resides,  but  extends  to  bills  payable  in  the  same 
place  (d) ;  and  though  it  has  been  considered  that  the  case  of 
bankers  is  dissimilar  to  that  of  other  persons,  on  account  of- the 
nature  of  their  business,  and  of  the  peculiar  expence  attending 
it  (e),  yet  it  seems  that  a  merchant  or  other  person  may  under 


(a)  Per  Lord  Alvanley,  C.  J.  in  delivering  judgment  in  Marsh  v.  Martin- 
dale,  3  Bos.  fit  Pul.  158.— 1  Holt  C  JN.  P.  2§2.  3. 

(6)  See  Marsh  v.  Martindale,  3  Bos.  &  Pul.  154,  and  the  judgment  of 
Lord  Alvanley,  p.  160, 1. 

(c )  Winch,  qui  tam  v.  Fenn,  cited  by  BuDer,  J.  in  Auriol  v.  Thomas.  2 
T.  R.  52.— Ex  parte  Jones,  17  Ves.  332.— 1  Rose  Rep.  29.— Benson  i». 
Parry,  cited  in  Baynes  v.  Pry,  15  Ves.  jun.  120.— 1  Holt  C.  N.  P.  263. 

Winch,  qui  tam  v.  Fenn.  This  was  an  action  for  usury  against  the  de- 
fendant, who  was  a  country  banker  living  at  Sudbury.  It  appeared  on  the 
trial  tliat  the  custom  was  to  discount  bills  in  London,  for  their  correspon- 
dents at  Sudbury,  reserving  five  shillings  per  cent,  on  the  gross  sum  (be- 
yond the  legal  discount,)  without  any  reference  as  to  the  time  which,  the 
bill  had  to  run.  The  jury  found  a  verdict  for  the  defendant  under  the  di- 
rection of  the  judge  ;  and  Buller,  J.  in  Auriol  v.  Thomas,  2T.R.  52.  refer- 
ring to  the  above  case,  said  *  it  is  now  clearly  settled  that  the  party  is  en- 
titled to  take  not  only  five  pounds  per  cent,  for  legal  interest,  but  also  a 
reasonable  sum  for  remitting,  and  other  necessary  incidental  expences. 
Vide  also  ex  parte  Jones,  in  the  matter  of  Allen,  1  Rose  Rep.  29.  S.  ?.  and 
17  Yes.  jun.  332.  S.  C. 

(d)  Masterman  v.  Cowrie,  3  Campb.  492. 

(«)  Per  Eyre,  C.  J.  Hammet  v.  Yea,  1  Boa.  &  Pul.  152, 


THBIB.  PAttTS  AKt>  PARTICULAR*  REQUISITE^. 

circumstances  legally  receire^L  commission  on  discounting  bills ;  MegaBty  of 
&  wbere  he  has  considerable  trouble  in  keeping  accounts  for  the  when  it  vitf- 
jvtj  so  charged  (a).  aU*- 

With  respect  to  the  amount  of  the  commission  which  a  banker 
mt  charge  either  for  discounting,  receiving,  accepting,  or  paying 
bills,  there  appears  to  be  no  settled  rule ;  but  it  is  a  question  to  be 
left  to  the  jury  upon  the  evidence,  whether  the  charge  iS  reason- 
able, and  commensurate  with  the  trouble  and  expences  incidental 
to  the  transaction ;  if  it  exceed  a  fair  remuneration,  and  be  mix- 
ed with  an  advance  of  money,  then  the  transaction  will  be  usuri- 
es (ft).  The  usual  commission  on  discounting  bills  sanctioned 
by  the  decisions,  is  five  "shillings  per  cent  (c) ;  but  there  is  no  C  *110  ] 
rale  of  law,  that  it  shall  not  exceed  that  rate  (d) ;  and  in  the  case 
or  a  very  large  and  complicated  account,  the  commission  of  one 
half  per  cent*  was  allowed  (e).  But  where  a  party  charged  seven 
and  sixpence  per  cent  for  commission  on  discounting  a  bill,  with- 
out proving  that  he  had  been  put  to  expence  or  any  considerable 

degree  of  trouble  in  the  transaction,  it  was  deemed  usurious  (/. ) 

Bankers  cannot  charge  interest  upon  interest,  without  an  ex-  Compound 
*      A  *     ,•    A  i.    .  .  i   Interest,  kct 

press  contract  for  that  purpose ;  and  it  has  ever  been  supposed, 

that  they  cannot  legally  make  rests  in  their  accounts,  so  as  to 

charge  interest  upon  prior  interest  and  commission,  but  this  seems 

unreasonable ;  and  unless  the  rests  in  the  account  be  made  too 

frequently,  and  out  Of  the  ordinary  course  of  business,  and  for  the 

mere  purpose  of  obtaining  compound  interest,  such  rests  seem 

perfectly  legal  (g).    Bo  also  an  agent  who  has  advanced  money 

(«)  Per  Lord  Alranley,  C.  J.  in  Marsh  v.  Martindale,  3  Bos.  &  Pul.  158. 

(b)  Carstairs  v.  Stein,  4  M.  &  S.  195*—  Palmer  v.  Baker,  1H.&  S.  56.  -) 
Harris  v.  Boston,  2  Campb.  348.— Masterman  v.  Cowrie,  3  Campb.  492. 

(c)  Winch  v.  Fenn,  ante,  109.  n.  1 ;  but  see  the  cases  Ex  parte  Jones, 
17  Ves.  jun.  332. — 1  Rose,  29.  where  one-eighth  per  cent,  was  allowed  up- 
on discounts. 

(d)  Per  Lord  EDenborough,  Carstairs  v.  Stein,  4  If .  &  S.  199. 

(e)  Id.  ibid. 

(f)  Brooke  v.  Middleton,  1  Campb.  448. 

(?)  Caliot  v.  Walker,  2  Anst.  Rep.  495.  The  defendants  in  this  case 
idea  as  bankers,  and  at  the  end  of  every  quarter  struck  a  balance,  in  which 
was  included  the  principal  money  advanced  by  them,  all  interest  then  due 
upon  it,  and  a  commission  of  five  shillings  for  every  100/.  advanced.  This 
balance  was  at  the  end  of  every  quarter  converted  into  principal,  and  carri- 
ed interest.    This  the  plaintiff  contended  to  be  usury. 

The  court  declared  themselves  strongly  of  opinion  that  this  case  was 
not  usurious.  The  statute  allows  interest  not  merely  of  51.  per  cent,  for 
a  year  •,  but  after  the  rate  of  51.  per  cent,  half  yearly  payments  of  interest, 
or  the  discounting  bills  at  the  beginning1  of  the  time  when  they  have  to  run, 
have  both  been  argued  to  be  usurious,  as  being  a  greater  profit  than  51.  per 
cent,  for  a  year ;  but  both  these  cases  have  been  held  to  be  legal,  because 
they  are  after  the  rate  of  51.  per  cent.  So  here  the  payment  of  interest 
quarterly  is  not  illegal,  and  the  custom  of  the  place  and  practice  of  the 
parties  being  to  strike  a  balance  at  those  periods,  brings  it  to  the  case  of  a 
fesh  agreement,  at  the  beginning  of  each  quarter  to  lend  the  sum  then  due. 
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for  his  principal  in  effecting  insurances,  and  other  mercantile  busi* 
^fe^*3^i«f  ne98'  *8  entitled  to  charge  interest,  and  at  the  end  of  every  year  to 
when  it  viti-  make  a  rest,  and  add  the  interest  then  due  to  the  principal  (a)  ; 
&re*  i  i  1  kut  *where  bankers  seek  to  recover  interest  upon  monies  advanced 
L  -*    to  a  customer,  it  is  not  sufficient  to  shew  that  it  was  the  general 

custom  of  their  house  to  charge  interest  calculated  upon  half  year- 
ly rests,  without  also  shewing  that  such  customer  knew  that  such 
was  the  practice  (&). 

In  all  cases  where  bankers  make  any  charge  by  way  of  com- 
mission for  extra  trouble  or  expence  they  may  be  put. to,  in  trans- 
acting the  business  of  a  party,  it  is  advisable  to  detach  the 
charges  for  the  .trouble  of  keeping  the  accounts  from  the  charge 
of  interest  for  forbearance ;  and  if  a  banker  undertake  to  conduct 
any  transaction  not  in  his  ordinary  mode  of  business,  and  stipu- 
late for  a  certain  charge  to  be  made  by  him  •  in  consideration  of 
such  extra  trouble  and  expence,  independently  "  of  all  costs,  char- 
ges, damages,  and  expences  that  he  may  be  put  to  by  means  of 
the  premises,"  it  is  not  usurious ;  for  trouble  is  not  necessarily  to 
be  intended  as  a  colorable  reservation  of  further  interest  beyond 
the  legal  interest,  but  as  the  compensation  for  trouble  not  com- 
prehended within  the  words  "  costs,  charges,  damages,  and  ex- 
pences (c).M 

So  the  commission  claimed  maybe  a  fair  Value  for  the  trouble  of  the  defen- 
dants, and  unless  it  appeared  to  be  a  mere  colour  for  usury,  we  should  be 
very  unwilling  to  decide  against  the  general  custom  of  the  place. 

(a)  Bruce  v.  Hunter,  3  Campb.  467. 

(5)  Moore  and  others  v.  Youghton,  1  Stark.  487. 

(c)  Palmer  and  Wilkins  v.  Baker,  1H.&S.  57.  The  plaintiffs  in  this 
case  were  bankers,  and  had  been  put  into  possession  of  certain  timber  of  I. 
H.  and  brought  an  action  of  trover  against  the  defendant,  who  was  sheriff 
of  Worcestershire,  to  recover  the  value  of  part  of  the  timber  taken  by  him 
in  execution,  at  the  suit  of* a  creditor  of  I.  H.  The  cause  was  tried  at  the 
assizes  at  Worcester;  and  the  plaintiffs  had  a  verdict,  subject  to  a  question 
of  law,  upon  the  construction  of  a  deed  made  between  I.  H.  and  the  plain- 
tiffs, which  recited  an  agreement  between  I.  H.  and  one  I.  L.  for  the  pur- 
chase of  growing  timber,  for  4800/.,  which  timber  was  to  be  paid  for  by  I. 
H.  part  on  the  execution' of  the  agreement,  and  the  rest  by  bankers*  ac- 
ceptances at  different  tlates.  The  indenture  further  recited,"  that  1.  H.  be- 
ing indebted  to  the  plaintiffs  in  1424/.  for  the  balance  of  an  account  be- 
tween them,  that  he  had  agreed  to  assign  the  said  agreement  and  all  his  in- 
terest under  it  to  the  plaintiffs,  they  undertaking  to  fulfil  the  agreement, 
with  reBpect  to  the  making  the  several  payments  at  the  times  and  in  man- 
ner therein  mentioned,  upon  the  trust  in  the  first  place  out  of  the  proceeds 
which  might  from  time  to  time  arise  from  the  sale  of  the  timber,  to  retain 
and  repay  themselves  the  purchase-money,  as  aforesaid,  then  the  said  1424/. 
owing  to  them  from  F.  H.  upon  his  account  stated,  together  with  the  inte- 
rest thereof,  at  five  per  cent,  up  to  the  time  of  payment,  and  also  the  fur- 
ther sum  of  200/.  as  and  for  a  reasonable  profit  and  compensation  for  the 
trouble  they  would  be  at  in  the  present  business,  and  also  all  costs,  charges, 
damages,  and  expences,  which  they  should  or  might  expend,  be  put  to,  or 
be  liable  for,  on  account  of  the  premises,  or  in  anywise  relating  thereto.  A 


THEIE  PAHT8  AMD  FAfcTIOULAE  BE^UISITES. 

♦The  party  discounting  a  bill  should  pay  the  amount,  less  the  in-  Hkga&y  •/ 
terest  in  cash,  or  if  he  give  a  bill  or  draft  in  eichangp,  he  should  ^nen  it  viti. 
allow  a  rebate  of  interest  for  the  time  the  latter  has  to  run  ;  for,  if  ates. 
be  were  to  impose  upon  the  party  applying  for  the  discount  of  such    L     *      J 
drift  or  bill,  without  allowing  interest  thereon,  the  transaction 
would  be  usurious  a}.    But  where  A*  being  a  banker  in  the  coun- 
try, discounted  bills  at  four  months  for  B.,  and  took  the  whole  in- 
terest for  the  time  they  bad  to  run,  and  B.  on  being  asked  how  he 
would  have  the  money,  directed  part  to  be  carried  to  his  account, 
and  *part  to  be  paid  in  cash,  and  the  residue  by  bills  on  London,      Q*  113  } 
some  at  three,  others  at  seven,  and  others  at  thirty  days  sight,  it 
was  decided  not  to  be  an  usurious  transaction  so  as  to  induce  the 
court  to  grant  a  new  trial,  it  appearing  to  have  been  entirely  op- 
tional on  the  part  of  the  holder,  to  receive  the  amount  of  the  bill 
which  was  discounted  in  cash  or  bills  (b). 
Where  a  party  is  compelled  to  take  goods  in  discounting  a  bill 

rote  nisi,  for  setting'  aside  the  verdict,  was  obtained,  upon  the  ground  that 
the  covenant  for  payment  of  200Z.  (besides  the  money  advanced  by  them, 
and  interest  thereon,  and  all  costs,  charges,  damages,  and  expences)  by  way 
of  compensation  for  trouble,  was  usurious  upon  the  face  of  it,  and  therefore 
void,  and  upon  cause  shewn,  the  court  were  of  opinion,  that  upon  looking 
to  the  trusts  of  the  deed,  there  appeared  a  considerable  share  of  trouble 
imposed  upon  the  persons  who  were  to  carry  the  trust  into  effect,  which 
entitled  them  to  compensation,  and  that  to  a  considerable  amotint  beyond 
the  interest  reserved,  and  although  special  provision  was  made  for  reim- 
bursing them  all  costs,  charges,  damages,  and  expences,  which  they  might 
be  put  unto,  yet  that  was  to  be  confined  to  expences  incurred  by  them  in 
cutting  down  and  felling  the  timber,  but  that  there  might  be  other  sources 
of  expence  incurred  by  them,  which  would  not  properly  faU  under  either 
of  those  heads,  and  that,  under  the  special  circumstances  of  the  case,  the 
200/.  was  not  more  than  their  trouble  might  require  in  getting  back  their 
principal  and  interest,  and  discharged  the  rule. 

(a)  Matthews,  qui  tarn  v.  Griffiths,  Pcake  200. ;  and  see  also  Hammett 
v.  Yea,  1  Bos.  &  Pul.  144.  Per  Eyre.  C.  J.— Maddock  v.  Hammett,  7> 
T.  R.  185. 

Matthews,  qui  tarn  v.  Griffiths  and  others,  Peake's  Ni.  Pri.  Ca.  p.  200.— 
This  was  an  action  on  the  statute  against  usury.  The  defendants  were 
bankers  at  Portsmouth,  and  Mrs.  S.  residing-  there,  drew  a  bill  for  60QL  on 
her  agent  in  London,  payable  to  the  defendants  or  order,  thirty  days  after 
date,  which  the  defendants  discounted  by  giving  her  their  note  for  600/ 
payable  in  London,  at  three  days  after  sight;  for  this  the  defendants  re- 
ceived a  discount  at  five  percent,  calculating  on  the  thirty  days  the  bill 
had  to  run,  but  making  no  deduction  on  account  of  the  three  days'  grace 
which  the  bankers  took  thereon ;  it  appeared  that  the  money  to  be  receiv- 
ed on  the  draft  was  intended  to  be  remitted  to  London,  but  the  defendants 
gave  their  note  at  thre*e  days'  si^ht,  without  asking  any  questions  as  to  the 
mode  in  which  she  would  be  paid  the  money. 

Lord  Kenyon  said  he  was  clearly  of  opinion,  that  this  was  an  usurious 
contract,  whether  the  person  discounting  the  bill,  chose  to  receive  a  note 
or  money.  If  Mrs.  8.  chose  to  have  a  note  payable  in  town,  the  defendant 
should  not  have  taken  interest  for  the  time  that  note  had  to  run,  but  should 
compute  his  interest  from  the  time  it  was  payable.  See  also  Floyer  v.  Ed- 
wards, Cowp.  112. 

(*)  Hammett  v.  Yea,  1  Bos.  &  Pul.  144.  152. 
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IfcgaiUy  of  of  exchange,  a  presumption  arises  that  the  transaction  is  usurious, 
^^x^d-  an<* to  re*>u*  A"8  preemption,  evidence  must  be  given  of  the  va- 
*tes.  lue  of  the  goods  by  the  person  who  has  supplied  the  goods*  and  sue* 

on  the  bill  (a).  But  whose  in  discounting  a  bill,  a  proposal  is  made 
that  goods  shall  be  taken  although  such  proposal  originaterwith  the 
plaintiff,  yet  if  the  other  party  readily  accede  to  it,  thinking  that 
.  he  shall  make  a  profit  by  the  transaction,  the  presumption  is,  that 
the  goods  are  fairly  charged,  and  it  lies  upon  the  defendant  to 
prove  the  contrary  if  he  would  impeach  the  plaintiff's  title  to  the 
bill  upon  the  ground  of  usury  (b). 
[  *  114  3  *The  charge  of  commission,,  with  reference  to  bills,  is  not  con- 
fined to  a  transaction  of  discount ;  for  an  agent  may  charge  a  rea- 
sonable commission  beyond' legal  interest  for  his  trouble  in  procu- 
ring the  acceptance  and  payment  .of  bills  (c).  So  bankers  and 
others  may  sustain  a  similar  charge  for  accepting  and  paying  bills, 
being  provided  with  funds  for  such  purpose  before  they  became  due, 


(a)  Davis  v.  Hardacre,  2  Campb.  375.  Indorsee  against  the  drawer  of  a 
bill  of  exchange,  defence  usury;  it  appeared  that  the  defendant  had  appli- 
ed to  the  plaintiff  to  discount  a  bill  of  exchange  drawn  by  him.  Plaintiff 
insisted,  on  consideration  of  his  taking  in  part  a  landscape  in  imitation  of 
Poussin,  to  be  valued  at  150/.  The  defendant  offered  to  prove  that  the 
plaintiff  had  purchased  the  picture  for  a  less  sum  than  1502.  and  which  was 
its  full  value.  Lord  Ellenborough,  before  whom  the  cause  was  tried,  said, 
"  where  a  party  is  compelled  to  take  goods  in  discounting  a  bill  of  exchange, 
I  think  a  presumption  arises  that  the  transaction  is  usurious.  To  rebut  this 
presumption,  evidence  should  be  given  of  the  value  of  the  goods  by  the 
person  who  sues  on  the  bill.  In  the  present  case  I  must  require  such  evi- 
dence to  be  adduced ;  and  I  wish  it  may.  be  understood,  that  in  similar 
cases,  this  is  the  rule  by  which  I  shall  be  governed  for  the  future.  'When 
a  man  goes  to  get  a  bill  discounted,  his  object  is  to  procure  cash,  not  to  en- 
cumber himself  with  goods.  Therefore,  if  goods  are  forced  upon  him,  I 
must  have  proof  that  they  were  estimated  at  a  sum  for  which  he  could  ren- 
der them  available  upon  a  re-sale,  not  at  what  might  possibly  be  a  fair  price 
to  charge  to  a  purchaser  who  stood  in  need  of  them."  1  Holt  C.  N.  P. 
226.  8.  C.    See  also  Pratt  v.  Wiley,  1  Esp.  40.— 1  Esp*  11. 

(b)  Coombe  v.  Miles,  2  Campb.  553.  Defendant  was  acceptor  of  a  bill 
of  exchange  drawn  by  Plimpton  and  Co.  and  by  themlndorsed  to  plaintiff. 
The  defence  was,  that  plaintiff  had  been  guilty  of  usury  in  the  discounting 
the  bill,  in  obliging'  Plimpton  to  take  a  quantity  of  ready-made  waistcoats 
at  a  given  price.  Plimpton  agreed  to  take  the  waistcoats,  a*  he  thought  he 
could  make  a  profit  of  them.  It  was  contended  for  the  defendant,  on  the  au- 
thority of  Davis  v.  Harcfacre,  (last  note)  thai  the  plaintiff  was  bound  to  shew 
the  waistcoats  were  of  the  value  charged.  Lord  Ellenborough  said,  where 
circumstances  of  strong  suspicion  appear,  I  think  it  is  fair  to  call  upon  the 
person  who  gives  goods  in  discounting  a  bill  of  exchange,  to  shew  that  they 
were  of  the  real  value  at  which  they  were  charged,  but  litre,  although  the 
proposal  to  take  the  waistcoats  originated  with  the  plaintiff,  the  other  par- 
ty readily  acceded  to  it,  and  said  he  thought  he  should  make  a  profit  by  it. 
Upon  this  evidence  therefore,  we  must  presume  that  the  goods  were  charg- 
ed beneath  their  true  value,  and  it  lies  on  the  defendant  to  prove  to  the 
contrary  if  he  would  impeach  the  plaintiff's  title  to  the  bill  on  the  ground 
of  usury.    Verdict  for  plaintiff. 

(c)  Bayncs  v.  Fry,  15  Yes.  120. 
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u  which  case  as  there  weald  be  no  advance  of  money/ the  trans*  M&t&v  •/ 
action  could  in  no  point  of  view  be  deemed  usurious ;  but  if  an  wncn  |t  ^1 
advance  of  money  by  such  acceptors  be  in  contemplation,  it  would  *tes. 
then  be  a  question  of  fact  for  a  jury,  whether  the  commission  was 
a  shift  to  obtain  more  than  legal  interest  for  the  forbearance,  or  a 
compensation  for  the  trouble  and  expence  incurred  hi  accepting 
tad  paying  the  bills  (a J.    Bat  if  the  acceptor  of  a  bill,  at  the  re- 
quest of  the  holder;  discount  such  bill,  and  receive  more  than  five 
per  cent,  for  the  time  it  has  to  run,  this  transaction  however  im- 
proper,, will  not  constitute  usury,  it  being  a  mere  anticipation  of 
ptvment  by  the  party  primarily  liable  on  the  bill,  and  not  a  trans- 
action of  loan  or  forbearance  sufficient  to  bring  it  within-  the  terms 
of  the  statute  against  usury  (¥). 

So  where  a  person,  in  order  to  get  his  acceptances  negotiated, 
agrees  with  a  broker  to  allow  him  to  retain  exorbitant  ^brokerage,  [  *  115  J 
ss  10  per  cent,  out  of  the  money  received,  upon  getting  them 
discounted,  the  broker  himself,  not  being  the  party  to  discount 
them;  a  bill  accepted  and  negotiated  upon  such  agreement  is  not 
therefore  void  (c). 

It  is  said  by  Marios,  that  if  the  drawer  of  a  bill  is  himself  to  be  13th,  The  di» 
the  debtor,  (hen  he  inserts  in  the  bill  these  words—"  and  put  it  to  jJjJ^Vte 
ffly  account;"  but  if  the  drawee,  or  person  to  whom  it  is  directed  account* 
be  debtor  to  the  drawer,  then  he  inserts  the  following  words— 
*  and  put  it  to  your  account ;"  and  that  sometimes,  where  a  third 
person  is  debtor  to  the  drawee,  it  is  expressed  in  the  bill  thus— 
Mand  pat  it  to  the  account  of  A.B.  (d)."    It  is,  however,  per- 
fectly unnecessary  to  insert  in  a  bill  any  of  these  words. 

(14)— The  propriety  of  inserting  the  words,  °  as  per  advice,"  14th,  Of  the 
depends  on  the  question  whether  or  not  the  person  on  whom  the  „&  advice." 
bill  is  drawn  is  to  expect  further  direction  from  the  drawer.   Bills 
are  sometimes  made  payable  "  as  per  advice;  "at   other  times, 
"  without  further  advice  (e) ; "  and  generally  without  any  of  these  • 

words.    In  the  former  case,  the  drawee  may  not,  but  in  the  latter 
he  may,  pay  before  he  has  received  advice. 

(15) — To  give  effect  to  the  bill,  &c.  the  drawer's  name  must  15th,  Draw- 
er's name. 

• 

(a)  Masterman  v.  Cowrie,  3  Campb.  488. — Kent  v.  Lowen,  1  Campb. 

178— Hanner  v.  Borton,  2  Campb.  348 See  cases,  1  Taunt.  511.— 1  Holt 

CN.  P.  266. 

(A)  Barclay  v.  Walmsley,  4  East.  55.-5  Esp.  11,  S.  C.  but  see  Pothier 
Traite  de  1'Usure,  part  2.  sect.  5.  num.  128. 

(c)  Dagnall  v.  Wigley,  11  East.  43— Ex  parte  Henson,  1  Maddox,  112. 

(a)  Mar.  p.  27.— Com.  Dig.  tit.  Merchant,  F.  5.— Thomas  v.  Bishop,  R* 
T.  Hardw.  1,  2, 3. 

(e)  Potb.pl.  36.169. 


*.       i 


O*  THB  FORM  AMD  RBqUlSlTKS  OF  BILLS,  &€• 

15th,  Draw-  either  be  subscribed,  or  inserted  in  the  body  of  it  (a) ;  and  it  most 

F*Tl6e  1     **  w"tten  e^ner  °y  **  person  purporting  to  be  the  drawer,  or 
1       by  sonte  person  authorized  by  him  (ft).     If  drawn  and  signed  by 
an  agent,  it  is  usual  to  sign  it  as  follows:  "J.B.  per  procuration 
C.  DS'  and  if  he  do  not  express  for  whom  he  signs,  he  may  be  per- 
f  sonally  liable  (c).     If  signed  by  one  person  for  himself  and  part- 

ners, it  is  usual  and  advisable  to  subscribe  the  name  of  the  firm, 
or  at  least  to  sign  it  as  follows :  "A  B.  for  «fl*  B.  and  Company,"  or 
to  that  effect  (tf);  but  it  is  sufficient  if  it  purport  in  any  way  to 
have  been  signed  on  behalf  of  the  firm  («).  If  a  bill  purport  to  be 
drawn  in  the  name  of  a  firm  as  consisting  of  several  persons,  in, 
an  action  by  the  indorsee  against  the  acceptor,  the  declaration  may 
aver  in  the  plural,  that  certain  persons  using  that  firm,  drew  the 
bill,  although,  in  point  of  fact,  the  bill  were  drawn  by  a  single  per- 
son using  the  name  of  that  firm  (/) ;  and  where  money  was  de- 
posited in  the  bank  of  England,  in  the  names  of  three  assignees* 
it  was  ordered  by  the  Chancellor  to  be  paid  to  the  checks  of  the 
two(g). 


(a)  Beawes,  pi.  3 — Elliott  v.  Cooper,  Ld.  Raym.  1376.-1  Stra.  609. — 
8  Mod.  307.  S:  C— Ereskine  v.  Murray,  Ld.  Raym.  1542.— Taylor  v.  Dob- 
bins, 1  Stra.  399. — Bay  1.  16, 17. 

Elliott  v.  Cowper,  Stra.  609.— Ld.  Kaym.  1376 8  Mod.  307.— It  waa 

objected  on  demurrer  to  a  declaration  on  a  note,  that  it  alleged  only  ;  that 
the  defendant  made  it,  but  did  not  state  that  he  signed  it ;  but,  by  the  court, 
if  he  did  not  either  write  or  sign  it,  he  did  not  make  it,  for  making  implies 
signing,  and  making  is  alleged.    Judgment  for  plaintiff. 

Ereskine  v.  Murray,  Ld.  Raym.  1542.  In  an  action  on  a  bill,  it  was  al- 
leged, that  the  plaintiff  made  his  bill  in  writing,  and  thereby  required  the 
defendant  to  pay.  It  was  objected  on  error,  that  it  did  not  appear  that  the 
plaintiff  signed  the  bill ;  but  it  was  answered  that  the  allegation  that  he 
made  it,  and  required  the  defendant  to  pay,  implied  that  his  name  was  in  it, 
(otherwise  he  could  not  request)  and  that  he  or  somebody  wrote  it  for  him. 
Judgment  for  the  plaintiff  was  affirmed. 

Taylor  v.  Dobbins,  1  Stra.  399.  The  declaration  upon  a  note  stated  that 
the  defendant  wrote  it  with  his  own  hand,  but  did  not  allege  that  he  signed 
it,  and  an  exception  was  taken  upon  that  ground.  Sed  per  cur.  If  the  de- 
fendant wrote  it,  his  subscription  to  it  was  unnecessary ;  it  is  sufficient  if  his 
name  appeared  in  any  part.  I  "  J.  S.  promise  to  pay"  is  as  good  as  "  I  pro- 
mise to  pay"  subscribed  J.  S.  See  also  Saunderson  v.  Jackson,  2  Bos.  & 
Pul.  238. 

W  Ante,  32.— Bayl.  17. 

(c)  Thomas  v.  Bishop,  Stra.  955.— Ante,  36,  n.  4. 

(d)  Smith  v.  #arves,~  Ld.  Raym.  1484.  The  declaration  upon  a  note 
-drawn  by  Jarves  and  Bailey,  stated,  that  Jarves  for  himself  and  partner 
made  his  note  in  writing  with  his  own  hand  subscribed,  whereby  he  pro- 
mised for  himself  and  partner  to  pay.  It  was  objected  on  demurrer,  that  it 
was  not  charged  that  Jarves  had  signed  the  note  for  himself  and  Bailey,  but 
the  court  held,  the  statement  shewed  that  Jarves  did  sign  for  himself  and 
Bailey,  and  gave  the  plaintiff  Judgment. 


(e)Ante,  51. 
(j 


(/)  Bass  v.  Clive,  4  Campb.  78.-4  M.  fit  S.  13.  S.  C. 
O)  Ex  parte  Hunter  and  another,  2  Rose,  363. 


THEIR  PARTS  AND  PARTICULAR  REQUISITES* 

It  is  not  usual  nor  indeed  prudent,  for  the  drawer  of  a  bill  or  Hthf  Draw* 
check  to  sign  his  name  before  it  is  filled  up  in  every  respect ;  for 
if  a  person  sign  his  name  upon  *blank  paper,  stamped  with  a  bill     [  1 117  ] 
stamp,  and  deliver  it  to  another  to  draw  above  the  signature,  he 
will  be  liable  to  pay  to  a  bona  fide  holder,  any  sum  warranted  by 
the  stamp  (a). 

(16) — A  bill  of  exchange  being  in  its  nature  an  open  letter  of  re-  16th,  Direc- 
quest,  from  the  maker  to  a  third  person,  should  be  properly  addres-  ^w^Qtlc 
sei  to  tKat  personf  b).  This  address  it  is  said,  is  usually  niade  by  the 
Italians  and  Dutch  on  the  back  of  the  bill,  but  the  French  and  the 
English  uniformly  subscribe  the  direction,  in  the  form  to  which  this 
paragraph  refers ;  and  this  latter  mode  is  recommended  as  pre- 
ferable to  the  other,  because,  as  the  paper  on  which  a  bill  is  usu- 
ally written  is  but  small,  if  the  direction  were  on  the  back  of  it, 
there  would  be  very  little  room  left  for  indorsements,  which  fre- 
quently are  very  numerous:  nor  would  there  be  any  space 
on  which  to  write  the  receipt  for  payment  (c).  A  bill  directed  to 
A.,  or  in  his  absence  to  B.,  and  beginning  "pray,  gentlemen,  pay 

&c  "  being  accepted  only  by  A.,  may  be  declared  upon  without 

noticing  B  (d).  If  a  bill  be  intended  to  be  accepted  by  two  or  more 
persons,  it  should  be  addressed  accordingly,  for  where  a  bill  was 
dnwn  upon  one  person  and  was  accepted  by  him  and  another,  it 
decided  that  only  the  first  party  was  liable  as  acceptor  (e). 

(17,  18)— It  is  said  that  the  place  where  the  payment  is  to  be  17th,  18th, 
made  should  be  fully  expressed  in  the  subscription,  or  body  of  the  ment,  * 
bill  (/) ;  and,  that  if  a  bill  be  drawn  upon  a  person  not  resident  at 
the  place  where  the  drawer  intends  the  bill  to  be  payable,  the  place 
where  the  drawee  resides,  as  well  as  the  place  where  payment  is 
(0  be  made,  should  be  mentioned  in  the  subscription  (g).  In  gen- 
eral, however,  the  drawer  merely  states  the  address  of  the  drawee, 
without  pointing  out  the  place  of  payment 

When  it  is  intended  that  the  bill  should  be  payable  at  a  particu- 
lar place,  it  is  advisable  to  insert  such  place  in  the  body  of  the  bill 
as  *  Two  months  after  date  pay  to  my  order  in  London,"  &c.  but  it 
will  suffice  to  insert  such  direction  in  the  address  to  the  drawee, 
as  M  to  Messrs.  A.  and  B.  Plymouth,  payable  in  London."    In 

(a)  Collis  v.  Emctt,  1  Hen.  Bla.  313.— Ante,  32.  n.  1. 
(6)  Poth.  pi.  35.— JScawcs,  pi.  3— Mar.  143. 

(c)  Mar.  44.— Com.  Dig.  tit.  Merchant,  F.  5. 

(d)  Anonymous,  12  Mod.  447. 

(e)  Jackson  v.  Hudson,  2  Campb.  447. 

(f)  Mar.  107,  8. 
j)  Beawes,  pi.  3. 
Vol.  1.        o 


OF  THE  FORM  AND  REQUISITES  OF  BILLS,  &C. 

17th,  18th,     these  cases  the  place  of  payment  forms  part  of  the  contract ;  and 
men*  °  W*  *n  P^ding,  the  bill  must  be  described  accordingly  (a) ;  but  in  the 
case  of  a  note,  if  the  payment  be  merely  inserted  as  a  memoran- 
dum at  the  bottom,  and  not  in  the  body,  it  will  form  no  part  of  the 
contract,  and  must  not  be  stated  in  the  declaration  (b). 

In  general,  no  witness  is  essential  to  the  validity  of  a  bill  of  ex- 
change or  promissory  note  (c) ;  but  in  the  case  of  bills  drawn  for 
a  less  sum  than  five  pounds,  a  witness  is  necessary  {d),  and  in 
other  cases,  if  their  be  a  subscribing  witness,  the  instrument  must 
be  proved  by  subpcenaing  him. 


N 


How  bills,  Bills  of  Exchange,  like  every  other  contract,  are  to  be  con-* 

strued^nd11"  8*ruc<'  'n  8UC^  a  m&nner  as»  if  possible,  to  give  effect  to  the  in- 
given  effect  tention  of  the  contracting  parties ;  and,  indeed,  our  courts,  sen- 
to*  sible  how  peculiarly  conducive  the  negotiability  of  these  instru- 

ments is  to  the  ease  and  increase  of  trade,  adopt  a  still  more  lib- 
eral mode  of  construing  them  than  any  other  instrument  (e). 

It  has  been  observed  by  a  celebrated  writer  on  moral  philoso- 
phy, (/)  that  *  every  contract  should  be  beconstr  and  euforced  ac- 
cording to  the  sense  in  which  the  person  making  it  apprehended 
the  person,  in  whose  favour  it  was  made,  understood  it :  which 
mode  of  interpretation  will  exclude  evasion,  in  cases  in  which 
the  popular  meaning  of  a  phrase,  and  the  strict  grammatical  sig- 
nification of  words  differ,  or  in  general  whenever  the  contract- 
ing party  attempts  to  make  his  escape  through  some  ambigu- 
ity in  the  expression  which  he  used."  These  observations  are 
applicable  to  the  mode  of  construing  a  bill  of  exchange ;  thus  in 
a  case  before  Lord  Macclesfield,  where  a  man  for  a  past  con- 

(a)  Hodge  v.  Fillis  and  another,  3  Campb.  463.  This  was  an  action  by 
the  indorsee  of  a  bill  of  exchange,  drawn  by  Messrs.  W.  and  A.  Maxwell,  at 
Cork,  upon  the  defendants,  and  directed  to  them  as  follows  :—  "  To  Messrs. 
Fillis  and  Co.  Plymouth,  payable  in  London.*'  The  bill  was  accepted  by 
the  defendants,  payable  at  Sir  John  Perring'B  and  Co.  bankers,  London. — 
The  plaintiff  proved  the  hand-writing  of  the  acceptors  and  indorscrs.  It 
"was  contended  for  the  defendant,  that  the  plaintiff  could  not  upon  this  evi- 
dence be  entitled  to  a  verdict,  as  there  could  be  no  doubt  that  where  a 
particular  place  of  payment  is  denoted  both  by  drawers  and  acceptors,  it 
becomes  a  term  of  the  contract  between  the  parties,  and  an  averment 
that  the  bill  was  presented  for  payment  there,  could  not  possibly  be  reject- 
ed as  irrelevant.  Lord  KUenborough,  before  whom  the  cause  was  tried, 
expressed  himself  to  be  of  this  opinion.  The  plaintiff  had  a  verdict  on  an- 
other gTound.  > 

(b)  Price  v.  Mitchell,  4  Campb.  200. — Exon  v.  Russell,  4  M.  &  S.  505. 

(c)  Marina,  14. 

(d)  Ante,  66. — 17  Geo.  3.  c.  30.  sect.  1.  and  post,  Appendix. 

(e)  Jiotham  v.  East  India  Company,  Dougl.  277. 

(J)  Paley,  126— Anderson  v.  Pitcher,  2  Bos.  &  Pul.  168. 
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OF  THE  MODE  OP  CONSTRUCTING  BI&L8,  &C. 

^deration  gave  a  person  a  promissory  note,  in  the  beginning  of  Construction 
tbkh  it  was  mentioned  to  be  given  for  "  twenty  pounds  borrowed  °  °* 

ud  received,"  but  at  the  latter  end  were  the  words,  *  which  I 
promise  never  to  pay  f9  it  was  decided  that  the  payee  might  re- 
cover on  it,  because  the  person  making  the  note  had  intentionally 
excited  expectations  which  he  ought  to  satisfy  (a) ;  so  if  a  bill  be 
drawn  payable  to  the  order  of  a  fictitious  person,  it  may  ut  res 
Mgi$  valeat  quam  pereat  be  recovered  upon  against  all  the  par- 
ties privy  to  the  transaction,  as  a  bill  payable  to  bearer,  on  the 
principle,  that  as  they  gave  currency  to  the  instrument,  which 
tbev  knew  could  never  be  paid  to  the  order  of  the  fictitious  payee, 
the  law  will  presume  they  intended  that  the  formality  of  indorse- 
ment  should  be  waived  (b).  Effect  is  also  to  be  given  to  the  inten- 
tion of  the  parties  according  to  the  law  of  the  country  where  the 
'contract  is  made,  and  in  which  it  is  to  be  performed,  and  not  ac-  [  .*  120  ] 
cording  to  the  law  of  the  country  into  which  either  or  all  of  them 
may  remove  (c),  for  what  is  not  an  obligation  in  one  place,  cannot, 
by  the  \aws  of  another  country  become  such  in  another  place  (d) ; 
and  therefore  where  the  defendant  gave  the  plaintiff  in  a  foreign, 
country;  where  both  were  resident,  a  bill  of  exchange  drawn  by 
the  defendant  upon  a  person  in  England,  which  bill  was  after* 
wards  protested  here  for  non-acceptance,  and  the  defendant  af- 
terwards, whilst  still  resident  abroad,  became  bankrupt  there, 
and  obtained  a  certificate  of  discharge  by  the  law  of  that  state, 
it  was  held  that  such  certificate  was  a  bar  io  an  action  here, 
upon  an  implied  assumpsit  to  pay  the  amount  of  the  bill  in  con- 
sequence of  such  non  acceptance  in  England  (e).  The  time  of 
payment,  is,  however,  in  general  to  be  calculated  according  to 
the  laws  of  the  country  where  the  bill  is  made  payable  (/); 
thus  upon  a  bill  drawn  at  a  place  using  one  style,  and  payable 
at  a  place  using  the  other,  if  the  time  is  to  be  reckoned  from 
the  date,  if  shall  be  computed  according  to  the  style  of  die  place 
at  which  it  is  drawn,  otherwise  according  to  the  style  of  the 
place  where  it  is  payable,  and  in  the  former  case,  the  date  must 
be  reduced  or  carried  forward  to  the  style  of  the  place  where 

(a)  Cited  in  Simpson  v.  Vaughan,  2  Atk.  32. 

(6 )  Gibson  v.  Minet,  1  Hen.  Bla.  586.— Ante,  8%  4. 

(c)  Barrows  w.  Jemino,  2  Stra.  733.— Sel.  Ca.  144.  8.  C.  Potter  v. 
Brawn,  5  East.  130. 

(<0  If  elan  v.  De  Fitzjames,  1  Bos.  &  Pul.  141.— Talleyrand  v.  Boulanger, 
>  Yes.  juo.  447.  -Gienar  v.  Meyer,  2  Hen.  Bla.  603. — Mostyn  v.  Fabrigas, 
'tarp.  174. — Robinson  v.  Bland,  Burr.  1077.— Folliott  v.  Ogden.  1  Hen. 
Ub.  123.— AWes  v.  Hodson,  7  T.  R.  242.— Da  Costa  v.  Cole,  8kin.  2T2.-I- 
Potter  y.  Brown,  5  East  130.    Johnson  v.  Machielyne,  3  Campb.  44» 

(e)  Potter  v.  Brown,  5  East.  124. 

if)  Beawes,  pi.  251.— Mar.  102. 


OF  TUB   MODE 

Construction  the  bill  is  payable,  and  the  time  reckoned  from  thence  (a).  It  lias 
ot  His,    c    ^eQ  observed  (6),  that  this  is  contrary  to  the  Teason  and  the  na- 
ture of  the  thing ;  jet,  other  writers  entertain  a  different  opinion ; 
and  it  is  said,  that  a  bill  of  exchange  is  considered  in  this  respect 

f  *  121  ~1  **  nav'n9  *i>een  made  at  the  place  where  it  is  payable,  according 
to  the  maxim,  contraarisse  Unusquisque  in  eo  loco  intelligitur  in  quo 
ut  solvent  se  obligavit,  and  that  consequently  the  contract  should 
be  construed  and  regulated  according  to  the  laws  and  usage  of 
that  place  to  which  the  contracting  parties  have  understood  them* 
selves  subject,  following  the  other  rule,  in  contractibus  veniunt  ea 
que*  sunt  maris  et  consuetudinis  inregione  in  qud  contrahitur  (*). 
It  further  appears,  that  although  the  form  of  the  remedy  must  de- 
pend on  the  laws  of  the  country  in  which  it  is  pursued,  it  will  in 
respect  to  the  eorfcnt  of  it  be  subject  to  the  same  regulations  and 
restrictions  as  if  it  had  been  pursued  in  the  country  where  the  con- 
tract was  made;  and  therefore  if  a  man  in  a  foceign  couutr^  enter 
into  a  contract  to  be  there  performed,  the  fulfilment  of  which  can- 
not in  that  country  be  enforced  by  arrest,  he  cannot  in  this  coun- 
try beholden  to  bail  (dj  (1> 

■ 

(a)  Bee  Bayl.  112, 113— Mar.  75,  89  to  92. 101  to  103. 

(b)  Kyd.  8. 

(c)  Poth  pi.  156.  —Bayl.  68. 

(d)  Melan  v.  De  Fitzjames.  1  Bos.  &  Pul.  141. — Pedder  v.  Mac  Master,  8  T. 
R.  609.— Potter  v.  Brown,  5  East.  124.  but  see  Imlay  v.  Ellefsen,  2  East. 
255.— Tidd,  6th  edit.  218. 


(1)  Many  cases  have  occurred  in  the  courts  of  the  United  States,  which 
have  drawn  in  question  the  operation  of  the  lex  loci  contractu*.  The  rule  is 
well  settled,  that  the  law  ot  a  place  where  a  contract  is  made,  is  to  go- 
vern as  to  the  nature,  validity  and  construction  of  such  contract ;  and  that 
being  valid  in  such  place,  it  is  to  be  considered  equally  valid,  and  to  be  en- 
forced every  where,  with  the  exception  of  cases  in  which  the  contract  is 
immoral  or  unjust,  or  in  which  the  enforcing  it  in  a  state  would  be  injuri- 
ous to  the  rights,  the  interest,  or  the  convenience  of  such  state,  or  its  citi- 
zens. This  doctrine  is  explicitly  avowed  in  Huberus  de  Covjfictii  Zegvta, 
and  has  become  incorporated  into  the  code  of  national  law  in  all  civilized 
countries.  Peorsoll  v.  Drright,  2  Mass.  Rep,  84.  Lodger.  Phelps,  1  John.  Cas. 
139.  Smith  v.  Smith,  2  John.  Rep.  235.  lingerie*  v.  Keeler%  3  John.  Rep  263. 
Thompson  v.  Ketcham,  4  John-  Rep.  285.  8  John.  Rep.  189.  Van  Hough 
v.  Van  Arsdaln*  3  Caines*  Rep.  154.  Warder  v.  AreU,  2  Wash.  Rep.  282.  and 
the  cases  cited  in  Van  Reimsdyk  v.  JTaue,  1  Gallis.  Rep.  371.  375.  It  seems 
to  follow  that  if  a  contract  be  void  by  t'.e  law  of  the  place  where  it  is  made, 
it  is  void  every  where ;  and  that  a  discharge  of  a  contract  in  the  place  where 
it  is  made,  shall  be  of  equal  avail  in  every  other  place.  Van  Schm'ck 
v.  Edwards,  2  John.  Cas.  355.  Baker  v.  WheaUm,  5  Mass.  Rep.  509.  Thomp- 
son v.  Ketcham.  Smith  v.  Smith. ;  and  the  cases  cited  in  1  Gallis.  Rep.  371. 
375.  A  discharge,  therefore,  under  the  insolvent  or  bankrupt  law  of  a  state, 
(supposing  it  to  be  constitutional)  is  a  good  discharge  of  a  contract  made 
there,  in  every  other  state  where  a  suit  may  be  brought  to  recover  on  such 
contract.  James  v.  Mien,  1  Dall.  Rep.  188.  Miller  \.  Hall,  1  DalL  Rep.  229. 
But  it  seems  to  have  been  held  that  this  doctrine  only  applies  where  both 
of  the  parties  are  citizens  ok)  or  individuals  in,  the  state  at  the  time  when 


OF  OONSTRUCTINO  BILLS,  &C 


It  has  been  observed  by  *  celebrated  writer  on  the  law  of  na*  Construction 
tions(a},  that  it  is  the  first  general  maxim  of  interpretation,  "  that       *  ** 


(a)  Vattel,  224.  et  vide  Powel  on  Contracts,  tit.  Construction. 


the  contract  was  made.  Harris  v.  Mandeville,  2  Dall.  Rep.  256.  Procter  v. 
Moore,  1  Mass.  Rep.  198.  Baker  v.  Wheaton,  Smith  v.  Smith.  But  see  Hivka 
v.  Brmij  12  John.  Rep.  142.  And  such  a  discharge  will  not  be  valid 
against  a  suit  upon  a  contract  made,  or  to  be  executed  in  another  state, 
whether  it  be  a  foreign  state,  or  the  state  where  the  suit  is  brought.  Van 
Rough  t.  Van  Arsdaln,  3  Games'  Rep.  154.  Smith  v.  Smith,  Thompson  v. 
Ketcham,  4  John.  Rep.  285.  8  John.  Rep.  189.  Van  Beimsdyh,  v.  Kane. 
Sfjejfc/m  v.  Wheaton,  1  Gallis.  Rep.  441.  However,  in  Cotmecticut  a  dis- 
charge under  the  insolvent  laws  of  that  state,  has  been  held  a  good  dis- 
cbarge of  a  contract  entered  into  in  another  state  with  the  citizens  of  ano- 
ther state:  Barber  v.  Minturn,  1  Day's  Rep.  136. 

As  to  the  form  of  the  action  or  remedy  by  which  a  contract  is  to  be  enfor- 
ced, a  different  rule  prevails,  for  the  recovery  must  be  sought,  and  the  re- 
medy pursued  according  to  the  lex  fori,  not  the  lex  loci  contractus.  Dixon's 
Ex.  v.  BamsatfsEx.  3  C ranch,  Rep.  324.  Nash  v.  Tupper,  1  Caine's  Rep.  402. 
Ruggles  v.  Keeler,  3  John.  Rep.  268.  PearsaUv.  Dwight,  2  Mass.  Rep.  84. 
Smith?.  Spmoloy  2  John.  Rep.  198. ;  and  the  cases  cited  1  Gallis.  Rep.  371. 
376.  Birdv.  Caritat,  2  John.  Rep.  342.  Si  card  v.  Whale,  11  John.  Rep.  194. 
Therefore  the  statute  of  limitations  of  the  state  where  the  contract  is 

made,  has  been  held  to  be  no  bar  to  an  action  in  another  state,  for  it  is  only 

a  modification  at  the  remedy.  Pearsall  v.  Dtoight,  Buggies  v.  Keeler.    But 

the  statute  of  , limitations  of  the  state  where  the  suit  is  brought  is  a  good  bar. 
J)r'at/i  r.  Tupper,  Buggies  v.  Keeler,  Hubbell  v.  Covdrey,  5  John.  Rep.  132.  ; 
and  if  a  note  be  negotiable  by  the  law  of  the  place,  where  the  suit  is 
brought,  but  not  by  that  of  the  place  where  it  was  made,  an  action  may  be 
maintained  by  the  indorsee  in  his  own  name.  Lodge  v.  Phelpt,  1  John.  Cas. 
139.  S.  C.  2  Caines*  Cas.  in  Err.  321.  And  a  discharge  under  an  insolvent 
law  of  a  state  which  simply  protects  the  debtor  from  arrest  or  imprison- 
ment is  no  bar  to  a  suit  in  another  state,  for  it  is  held  to  be  limited  to  the 
person  only,  without  discharging  the  debt,  and  local  in  its  effects.  White 
v.  CanJSeld,  7  John.  Rep.  117. 

Whether  a  state  can,  since  the  constitution  of  the  United  States,  pass  an 
insolvent  act,  which  shall  discharge  the  obligation  of  a  contract,  has  been 
finally  settled.  Mr.  Justice  Washington,  in  the  circuit  court  of  the  United 
States  in  Pennsylvania,  in  a  very  learned  and  elaborate  opinion  maintained 
the  negative.  Golden  v.  Prince,  April  term,  1814,  5  Hall's  Law  Journal, 
502.  and  the  question  being  brought  before  the  supreme  court,  it  was  de- 
cided that  a  state  may  pass  a  bankrupt  law,  provided  such  law  does  not  im- 
pair the  obligation  of  a  contract,  and  provided  there  be  no  act  of  Congress 
in  force  to  establish  a  uniform  system  of  bankruptcy  conflicting  with  such 
lav.  Sturgis  v.  Cro-wninshield,  4  Wbcaton,  122.  McMillan  v.  MWeill,  4 
Wheaton,  209. 

It  has  been  held  that  a  tender  of  payment  in  bills  of  credit,  which  would 
be  good  by  the  law  of  the  place  where  the  contract  was  made,  would  be 
a  good  bar  in  every  other  state,  where  a  suit  should  be  brought.  Warder  v. 
Arefl,  2  Wash.  282.  And  it  seems  to  have  been  thought  that  a  stay  of  exe- 
cution upon  a  foreign  judgment,  by  the  law  of  the .  place  where  the  judg- 
ment was  recovered,  would  be  so  far  recognized  here,  as  to  exempt  the 
party  from  arrest  for  the  debt,  and  if  arrested  would  entitle  him  to  a  dis- 
charge on  common  bail.  Con/ramp  v  Buret,  4  Dall.  Rep.  419.  and  see  Me. 
Ian  v.  Fitzjames,  1  Bos.  &  Pull.  138.  But  the  contrary  seems  asserted  by 
Lord  EOenborough  in  Imiay  v.  EUesfen,  2  East's  Rep.  455.  and  see  Sicard  v. 
Whale,  11  John.  Rep.  194. 

And  as  the  law  of  the  place  where  the  contract  is  made,  regulates  the 
rights  and  duties  of  the  parties,  if  a  bill  be  drawn  and  indorsed  m  a  place, 


OF  THE  MODS 


Construction  it  is  not  allowable  to  interpret  what  lias  no  need  of  interprets* 
^  c'  tion ;"  and  that  when  a  deed  is  worded  in  clear  and  precise 
terms,  when  its  meaning  is  evident,  and  leads  to  no  absurd  con- 
clusion, there  can  be  no  reason  for  refusing  to  admit  the  mean- 
ing which  such  deed  naturally  presents ;  to  go  elsewhere  in  search 
of  conjectures,  in  order  to  restrict  or  extend  it,  is  but  an  attempt 
to  elude  it,  and  if  this  dangerous  method  were  once  admitted, 
every  deed  might  be  rendered  useless.  It  seems  that  on  similar 
principles/our  courts,  notwithstanding  their  anxiety  to  give  effect 
to  the  intentions  of  the  contracting  parties,  have  laid  it  down  as  a 
general  rule,  that  all  latitude  of  construction  most  submit  to  this 

(;  *  122  ]  restriction,  *namely,  that  the  words  and  language  of  the  deed 
bear  the  sense  which  is  attempted  to  be  put  upon  them  (a).  How- 
ever, in  the  case  of  bills,  and  other  negotiable  instruments,  our 
courts  have  relaxed  this  rule,  and  therefore  in  the  case  just  al- 
luded to,  where  an  action  was  brought  by  an  indorsee  of  a  bill  of 
exchange  against  the  acceptor,  and  he  could  not  prove  an  in- 
dorsement by  the  payee,  evidence  was  admitted  to  .prove  that  the 
payee  was  a  fictitious  person,  and  consequently  could  not  indorse 
it ;  and  it  was  adjudged,  that  as  the  drawer  and  acceptor  knew  of 
such  fact,  the  bill  should  against  them  operate  as  a  bill  payable 
originally  to  bearer,  and  that  the  holder  might  recover  thereon  as 
»uch(6).  The  courts  have  always  in  mercantile  affairs  endeavour- 
ed to  adapt  the  rules  of  law  to  the  course  and  method  of  trade 
and  commerce,  in  order  to  promote  it,  and  when  new  cases  have 

(a)  Anderson  v.  Pitcher,  2  Bos.  &Pul.  168. — Hothara  v.  East  India  Com- 
pany, Dougl.  277.— Burnet v.  Kensington,  7  T.  R.  214. 

(b)  Gibsou  v.  Minet,  1  H.  B.  569.  and  see  ante,  83, 4,  note. 


by  a  person  resident  there,  he  is  answerable  upon  such  indorsement  only 
90  far  as  the  laws  of  that  country  bind  him  upon  a  bill  so  drawn  and  indors- 
ed. Powers  y.  Lynch,  3  Mass.  Rep.  77.  See  also  Hick9  v  Brown,  12  John. 
Rep.  142.  And  upon  a  bill  drawn  payable  in  a  foreign  country,  whether 
payment  in  the  current  money  of  that  country  be  good  or  not,  depends 
upon  the  intention  of  the  parties,  and  their  reference  in  the  contract  to  the 
lex  loci.  Scabright  v.  Calbraith,  4  Dall.  Rep.  325.  For  where  it  appears 
that  the  performance  of  the  contract  in  the  contemplation  of  the  parties, 
has  relation  to  the  laws  of  another  country,  the  contract  must  be  interpreted 
according  to  those  laws.  Powers  v.  Lynch.  Hick*  v.  Brown. 

The  indorsement  of  a  bill  is  deemed  a  new  substantive  contract ;  and 
therefore  the  indorser  will  be  liable  to  damages  on  non-payment  of  a  bill, 
according  to  the  law  of  the  place  where  the  indorsement  was  made.  Semb. 
Slacum  v.  Pomeroy,  6  Cranch,  221. 

For  other  cases  respecting  the  operation  of  the  lex  loci,  see  Van  SchaUk 
v.  Edwards,  2  John.  Cas.  355.  Harrison  v.  Steery,  5  Cranch,  289.  Ludlow 
v.  Van  RensseUaer,  1  John.  Rep.  94.  Wmthrop  v.  Pepont,  1  Bay's  Rep. 
468.  Green  v.  Sarmiento,  1  Peters'  Rep.  74. 


* 


Otf  CONSTRUCTING  BILLS,  SfC. 

arisen  on  the  mercantile  law,  thej  consult  traders  and  merchants  Construction 
as  to  their  usage  in  regard  to  bills,  (a)  (1).  of  bms'  *Ci 

(a)  Per  Willes,  C.  J.  in  Stone  v.  Rawlinson,  Willes,  561.— Barnes,  164. 
5.  C.  but  see  1  Holt  C.  N.  P.  p.  99.  in  notes. 


(1)  It  may  be  well  to  collect  in  this  place  a  number  of  cases  in  which  a 
legal  construction  has  been  put  upon  written  contractu,  which  do  not 
properly  fall  under  any  other  head. 

A  note  as  follows,  "  Due  the  bearer  hereof,  3/.  18*.  lOd.  which  I  promise 
to  pay  to  A.  T.  or  order,  on  demand,"  is  a  note  payable  to  A.  T.  or  order, 
and  not  to  the  bearer,  and  therefore  cannot  be  transferred  but  by  indorse- 
ment. Cede  v.  Fettntm,  1  John.  Rep.  143. 

Where  a  person  adds  at  the  bottom  of  a  note  of  another,  that  he  acknow- 
ledges himself  to  be  holden  as  surety  for  the  note,  he  is  in  law  deemed  an 
original  joint  promissor.  Bunt  v.  Mam*,  6  Mass.  Rep.  519.  Leonard  v.  Vre*- 
daiburgh,  8  John.  29. 

If  a  person  write  his  name  on  the  back  of  a  note  in  blank,  as  guarantor, 
and  authorise  another  person  to  write  a  guaranty  over  his  name,  it  is  good 
and  may  be  filled  up  accordingly.  Ukn  v.  JRuredge,  7  Mass.  Rep.  233. 
Msie$  v.  Bird,  11  Mass,  Rep.  436. 

If  a  note  be  made  payable  to  A.  or  order,  and  a  person  who  had  previ- 
ously intended  to  have  become  indorser  thereon,  write  on  the  back  of  the 

note, "  for  value  received,  I  undertake  to  pay  the  money  within  mentioned 

to  A." ;  he  will  be  held  as  an  original  promissor.  White  v.  Bovland,  9  Mass. 

Rep.  314.  Leonard  v.   Vredenburgh,  Bailey  v.  Freeman,  11  John.  Rep. 

221. 

The  payee  of  an  accommodation  note  not  negotiable,  indorsed  it  in  blank 
to  a  creditor  of  the  maker,  intending  thereby  to  become  security  for  the 
debt  of  the  maker  to  the  creditor;  it  was  held  that  the  creditor  might  law- 
fully  write  over  the  indorsement  "for  value  received,  I  undertake  to  pay 
the  money  within  mentioned  to  A.  (the  creditor)" ;  and  so  hold  the  payee 
as  an  original  promissor.  4o*celyn  v.  Amen,  3  Mass.  Rep.  274. 

And  if  a  note  be  payable  to  the  creditor  only,  and  another  person  indorse 
ms  name  in  blank  on  the  note  as  security  for  the  payment,  he  may  be  treat- 
ed as  an  original  promissor.  Mate*  v.  Bird. 

If  a  bill  be  drawn  in  England  on  a  firm  in  Boston,  payable  to  the  drawer 
himself  or  order,  and  be  accepted  by  one  of  the  firm  then  in  England,  fay- 
able  in  London,  it  is  a  foreign  bill  of  exchange,  and  on  non-payment  it  9  to 
be  governed  by  the  law  of  Massachusetts  as  to  damages.  Chime/urn  v.  Ben- 
der, 6  Mass.  Rep.  157. 

Where  a  note  dated  the  15th  of  July,  was  payable  immediately  with  in- 
terest from  the  first  day  of  June,  it  was  held  to  mean  the  first  day  of  the 
preceding  June.  Whitney  v.  Crosby,  3  Caines'  Rep.  89. 

Where  the  payee  of  a  note  payable  to  himself  or  order,  indorsed  on  it, 
"I  guarantee  the  payment  of  this  note  within  six  months,"  and  signed  his 
name  thereto,  such  a  signature  was  held  to  operate  a  transfer  of  the  note 
to  every  subsequent  holder,  even  supposing  that  the  guaranty  should  be 
construed  a  mere  contract  between  the  payee  and  his  immediate  indorsee. 
Vpham  v.  Prince,  12  Mass.  Rep.  14.  But  see  Tyler  v.  Binney,  7  Mass.  Rep. 
479. 

Such  a  guaranty  by  a  third  person,  made  at  the  time  of  the  execution  of 
the  note  is  an  original  collateral  undertaking,  and  is  sustained  by  the  origi- 
nal consideration  in  the  note.  Leonard  v.  Vredenburgh,  8  John.  Rep.  29. 
Bailey  v.  Freeman,  11  John.  Rep.  221. 

Where  the  payee  of  a  note  payable  to  himself  or  order,  indorsed  on  it 
upon  a  transfer,  M I  guarantee  the  payment  of  the  within  note  in  eighteen 
months,  if  it  cannot  be  collected  before  that  time ;"  the  guaranty  was  con- 
strued not  to  mean  to  give  an  unlimited  currency  to  the  note,  and  no  person, 
other  than  an  original  party  to  the  guaranty  could  maintain  an  action  there  - 
Wi.  Tyler  v.  Binney. 


OF  DELIVERY  TO  PAYKlS,   &C. 


Delivery  of  a'     A  Bill  of  Exchange,  &c.  in  general  is  delivered  by  the  drawer 

blM-ce  -and  *°  *e  Pavee» an<*  w^ere  ■*  consists  of  several  parts,  as  is  usual  in  the 
effect  there-  case  of  foreign  bills,  each  ought  to  be  delivered  to  the  person  in 
**-  whose  favour  it  is  made,  unless  one  part  be  forwarded  to  the 

drawee  for  acceptance,  and  in  that  case  the  rest  must  be  so  deliv- 
ered; were  it  otherwise,  difficulties  might  arise  in  negotiating  a  bill, 
or  obtaining  payment  of  it(a),  though  a  delivery  is  not  essential  to 
vest  the  legal  interest  in  the  payee(ft). 
'£  *  123  3  *In  general,  one  contract  not  under  seal  cannot  be  extinguish- 
ed by  another  similar  contract(c),  and  a  mere  promise  to  give 
'  time  for  the  payment  of  a  pre-existing  debt,  is  not  binding(<2).  But 
a  person  by  taking  a  bill  of  exchange  or  promissory  note,  in  satis- 
faction of  a  former  debt,  or  of  a  debt  created  at  the  time,  is  pre- 
cluded from  afterwards  waiving  it,  and  suing  the  person  who  gave 
it  him,  for  the  original  debt  before  the  bill  is  due;  for  the  taking 
of  the  bill  amounts  to  an  agreement  to  give  the  person  'delivering 
it  credit  for  the  length  of  time  it  has  to  run.(e)  And  even  on  behalf 
of  the  crown  an  extent  in  aid  cannot  be  issued  against  a  person 
from  Whom  the  principal  debtor  has  taken  a  bill  which  is  not 


(a)  Ante,  80, 1.— Bayl.  19. 

(6)  Smith  v.  M'Clure,  5  East  477.  The  plaintiff  declared  on  a  biD  pay. 
able  to  his  own  order,  and  averred  that  he  delivered  it  to  the  defendant,  to 
whom  it  was  addressed,  and  who  accepted  it  according  to  the  usage  and 
custom,  &c.  and  by  reason  of  the  premises,  &crfhe  defendant  became  lia- 
ble to  pay.  The  defendant  demurred  specially,  and  assigned  as  cause, 
that  it  was  not  alleged  that  the  defendant  redelivered  the  bill  to  the  plain- 
tiff', Per  curiam,  the  acceptance  of  the  bill,  which  was  admitted  by  the  de- 
murrer, and  must  be  taken  to  be  a  perfect  acceptance,  vested  a  right  in  the 
drawer  to  sue  upon  it,  and  if,  after  such  an  acceptance.,  the  acceptor  im- 
properly detained  the  bill  in  his  hands,  the  drawer  might  nevertheless  sue 
him  on  it,  and  give  him  notice  to  produce  the  bill,  andon  his  default,  give 
parol  evidence  of  it. 

(c)  Story  v.  Atkins.  Ld.  3aym.  1430. — Scott  v.  Surman,  Willes,  406. 
Taylor  v.  Wasteneys,  2  Stra.  1218. 

(</)  De  Symonsv.  Minchwick,  1  Esp.  Rep.  430. 

(<r)  Stedman  v.  Gooch,  1  Esp.  3.  Assumpsit  for  goods  sold ;  defence 
that  plaintiff  bad  taken  three  promissory  notes  of  Fin  lay ;  it  appeared  that 
these  notes  had  been  returned  to  the  defendant  before  they  were  payable, 
and  it  was  insisted,  that  the  plaintiff  having  taken  them  in  discharge  of  her 
debt  for  goods  sold,  could  not  maintain  an  action  on  her  original  debt  until 
an  actual  default  in  the  payment  of  these  notes,  as  the  notes  might  be  paid 
when  they  became  due,  nor  should  the  plaintiff  be  allowed  to  judge  of  the 
probable  or  improbable  ability  of  the  party  to  pay  at  a  future  day. 

Lord  Kenyon  said,  that  the  law  was  clear,  and  that  if  in  payment  of  a  debt, 
the  creditor  is  content  to  take  a  bill  or  note  payable  at  a  future  day,  he  can- 
not legally  commence  an  action  on  his  original  debt,  until  such  bilL  or  note 
becomes  payable,  or  default  is  made  in  the  payment ;  but  that  if  such  bill 
or  note  is  of  no  value,  as  if,  for  example,  drawn  on  a  person  who  has  no  ef- 
fects of  the  drawer's  in  his  hands,  and  who  therefore  refuses  it,  in  such  case 
he  may  consider  it  as  waste  paper,  and  resort  to  his  original  demand,  and 
sue  the  debtor  on  it. 


m  AVD  EFFECTS  THEREOF. 

due(a).    But  where  an  action  "having  been  brought  against  the  Effect  of  da- 
acceptor  of  a  bill  of  exchange,  it  was  agreed  between  the  par-  to  twree. 
ties  that  the  defendant  should  pay  the  costs,  renew  the  bill,  and    [  *  124  ]  ■ 

give  a  warrant  of  attorney  to  secure  the  debt,  and  the  defendant 
gave  the  warrant  of  attorney  and  renewed  the  bill,  but  did  not 
pay  the  costs*  it  was  held  that  the  plaintiff*  might  bring  a  fresh 
action  on  the  first  bill,  while  the  second  was  outstanding  in  the 
hands  of  an  indorsee.(6)  And  if  the  person  delivering  the  bill 
knew  that  it  was  of  no  value,  the  holder,  on  discovering  the  fraud, 
will  not  be  precluded  from  immediately  suing  such  party  on  his 
original  liability.^)     We  have  already  seen  what  conduct  the  * 

holder  may  pursue*  when  a  bill  or  note  given  in  payment  of  a 
debt,  is  upon  a  wrong  stamped)  Where  one  of  three  joint  cove- 
nantors gave  a  bill  of  exchange  for  part  of  a  debt  secured  by  the 
covenant,  on  which  bill  judgment  was  recovered,  it  was  held  that 
such  judgment  was  no  bar  to  an  action  of  covenant  against  the 
three,  such  bill  though  stated  to  have  been  given  for  the  payment  " 
and  in  satisfaction  of  the  debt,  not  being  averred  to  have  been  ac- 
cepted as  satisfaction,  nor  to  have  produced  it  in  fact(e)  And  the 
taking  a  bill  or  note  does  not  prejudice  a  prior  specialty  security, 
so  as  to  preclude  the  party  taking  them  from  recovering  interest 
payable  on  the  special ty(jP).  And  it  *bas  been  held  that  a  vendor  C  *  *85  3 
does  not  wave  his  lien  on  the'  estate  sold,  by  taking  the  promissory 
note  or  acceptance  of  the  vendee,  and  receiving  its  amount  by 

(a)  The  King  v.  Dawson,  Wightwick  32.  It  was  pleaded  to  an  inquisi- 
tion founded  on  an  extent  in  aid,  that  the  defendant  had  accepted  a  bill 
drawn  upon  him  by  J.  C»  (the  original  debtor)  and  which  did  not  become 
due  until  after  the  inquisition  was  taken ;  the  replication  stated,  that  the 
bill  was  dishonoured,  and  that  the  original  debtor  to  the  crown,  had  been 
obliged  to  take  it  up ;  upon  demurrer,  that  as  the  inquisition  was  executed 
before  the  bill  became  due,  the  bill  could  not,  at  that  time,  have  been  taken  - 
up  by  the  said  J.  C.    The  court  held,  that  as  on  the  day  of  taking"  the  in- 

auisjtion,  no  action  could  have  been  maintained  by  J.  C.  against  the  defen- 
ant  upon  this  bill  of  exchange,  the  interest  in  the  bill  at  that  time  being  in 
bis  indorsee,  there  was,  in  fact,  at  that  time,  no  right  of  action  against  any 
person.  * 

(&)  Norris  v.  Aylett,  2  Campb.  329.  Per  Lord  ElTenborough.  There  was 
to  be  no  extinguishment  of  the  bill,  (until  amongst  other  things)  the  costs 
were  paid.  If  they  had  been  paid  this  might  have  brought  it  within  the 
case  of  Kearslake  v.  Morgan,  but  the  agreement  remaining  unperformed 
on  the  part  of  the  defendant,  the  plaintiff  reserved  to  himself  the  power  of 
rendering  the  bill  available  ;  this  is  like  accord  without  satisfaction.  Ver- 
dict for  the  plaintiff,  on  his  delivering  up  the  substituted  bill  to  the  -defen- 
dant- 

(c)  Stedman  v.  Gooeh,  1  Esp.  Rep.  5. — Anonymous,  12  Mod.  51/.  Puck* 
ford  v.  Maxwell,  6.T.  R.  52.  Qwenson  v.  Morse,  7  T.  R.  64.  < 

(rf)  Ante,  75.  . 

(c)  Drake  x>.  Mitfchel,  3  East  251. 

)  Curtis  v.  Rush,  2  Yes.  &  B.  416, 
oi,  i.         p 
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•F  TAB  DELIVERY  TO  PATEE 

Effect  of  de-  discount(a).  Bills,  in  lieu  of  which  other  bills  were  given,  if  per- 
to  payee,  mitted  to  remain  with  the  holder,  may  be  sued  upon  in  case  the 
latter  bills  are  not  paid(6).  When  an  account  for  goods  sold  is 
settled,  and  the  defendant  gives  a  bill  of  exchange  for  the  amount 
which  remains  unpaid,  it  has  been  holden  that  the  defendant  can- 
not, in  an  action  on  the  consideration  of  such  bill,  go  into  evidence 
to  impeach  the  charges  in  the  first  account  which  has  been  settled, 
the  giving  of  the  bill  being  conclusive  evidence  of  the  sura 
due(c). 

The  effect  of  taking  a  bill  of  exchange  or  promissory  note  in 
tisfaction  of  a  precedent  debt,  is,  that  the  creditor  cannot  proceed 
in  an  action  for  such  debt,  without  shewing  that  he  has  used  due 
diligence  to  obtain  acceptance  or  payment  (d) ;  and  also  shewing 


t. 


'a)  Ex  parte  Loaring,  2  Rose,   79.— Grant  v.  Mills,  2  Ves.  &  B.  306. 

lb)  Ex  parte  Barclay,  7  Ves.  jun.  597.  Barclay  was  indorsee  and  holder 
of  two  bills  drawn  by  Kemp  upon  Dearlow,  and  indorsed  by  Clay  to  Bar- 
clay ;  these  bills  were  dishonoured,  and  Chy  drew  two  other  bills  upon 
Sampson  for  the  amount  of  the  former  bills,  interest,  and  charges,  and  the 
former  bills  were  permitted  to  remain  with  Barclay ;  one  of  tne  two  last 
bills  was  paid  by  Sampson.  Upon  petition  by  Barclay  to  be  allowed  to 
prove  these  bilk  under  a  commission  of  bankrupt  against  Kemp,  it  was  ob- 
jected on  the  ground  that  the  two  latter  bills  were  accepted  in  discharge 
of  them.    Lord  Chancellor.    If  two  bills  are  dishonoured,  and  two  others 

given  "  in  U*t%  of  them,  but  the  former  allowed  to  stay  m  the  hands  of  the 
older,  that  fact  will  give  a  construction  to  the  'words  « in  lieu/*  and 
the  meaning  will  be  only  in  case  they  are  paid.  See  also  Bishop  v.  Rowe, 
3M.&S.  363. 

(c)  Knox  v.  Whalley,  1  Esp.  Rep.  159.— (Sed  quae.  Trueman  v.  Hurst, 
1T.B.  40.— Chandler  x.  Dorsett,  Finch  Rep.  43t.  Vin.  Ab.  Partner  E. 
2.)  The  defendant  was  indebted  to  the  plaintiff  74/.  for  clothes,  &c.  and 
gave  him  a  bill  of  exchange  for  847.  and  received  the  difference.  The  bill 
being  dishonoured,  plaintiff  brought  his  action  on  the  bill  and  for  a  further 
sum  for  clothes  furnished  since  the  bill  was  given.  At  the  trial  the  defend- 
ant was  proceeding  to  impeach  the  plaintiff's  charges  contained  in  the  first 
bill,  which  was  objected  to  by  the  counsel  for  the  plaintiff.  Lord  Kenyon 
ruled,  that  up  to  the  time  of  the  giving  the  bill  of  exchange,  all  matters 
must  be  considered  as  closed,  and  that  the  giving  the  bill  must,  to  that  ef- 
fect, be  taken  as  conclusive  evidence  of  the  sum  due  at  that  time. 

(rf)  Smith  v.  Wilson,  Andr.  187.  This  was  a  special  case  for  the  opinion 
of  the  court.  It  appeared  that  the  defendant  being  indebted  to  the  plain- 
tiff for  goods  sold,  and  money  paid,  had  in  part  payment,  indorsed  to  hitn  a 
note  for  100/.  drawn  by  Jones,  and  payable  to  defendant  or  order ;  and  at 
the  foot  of  an  account  stated  between  the  parties,  plaintiff  wrote,  "  received 
the  contents,  when  the  above  mentioned  bill  is  paid."  Plaintiff  indorsed 
over  the  note  which  became  due,  28th  March,  1735.  Jones  carried  on  bu- 
siness, and  continued  his  payments  till  the  13th  May  following ;  one  ques- 
tion therefore  was,  whether  the  plaintiff,  by  receiving  this  note,  and  not  ap- 
plying for  the  money  due  thereon,  had  lost  his  original  debt  *  The  court 
held,  that  where  a  note  is  taken  tor  a  precedent  debt,  it  must  be  intended 
to  be  taken  by  way  of  payment,  upon  this  condition,  that  the  note  is  paid 
in  a  reasonable  time,  but  if  the  person  [accepting  it,  doth  not  endeavour  to 
procure  such  payment,  and  the  money  is  lost  by  his  default,  it  is  but  rea- 
sonable that  he  should  bear  the  loss,  see  Ward  i\  Evans,  2  Ld.  Raym.  928 
9,  30.— Chamberlain  v.  Delarive,  2  Wils.  353, 


AK3  £F*EOT  THEREOF. 

if  die  ^defendant  was  a  party  thereto,  or  delivered  it  to  the  plain-  Bffeet  of  de. 
tiJT,  that  the  defendant  had  due  notice  of  the  dishonour  (a),  and  tojaiyee. 
it  is  a  good  plea  in  an  action  for  the  original  debt,  that  the  defen-    L  *  126  ] 
dant  delivered  a  bill  or  note  in  payment,  or  for  or  on  account  of 
nch  debit  and  compels  the  plaintiff  to  reply  that  the  bill  or  note 
to  been  dishonoured  (b) ;  and  in  an  action  for  the  original  de- 
nand,  if  it  appear  in  evidence  that  a  negotiable  bill  or  note  was 
given,  the  plaintiff  cannot  recover  without  producing  the  instru* 
■lent,  or  proving  that  it  was  destroyed  (c).    It  suffices,  however, 
for  the  plaintiff,  *when  the  Mil  was  received  in  satisfaction  from  a    [  *  12T  ] 
third  person,  and  the  original  debtor,  the  defendant,  was  no  party 
to  it  to  prove  the  due  presentment  for  acceptance  or  payment  and 
the  dishonour,  without  shewing  that  he  gave  notice  thereof  to  the 
drawer  of  such  bill,  unless  the  defendant  can  prove  that  he  bus* 
ttined  some  actual  loss  for  want  of  such  notice  (d) ;  and  if  the  de- 
fendant admit  the  refusal  of  the  drawee  to  accept  the  bill,  although 

Hebden  v.  Hartsink  and  another,  4  Esp.  Nl.  Pri.  46.    Assumpsit  by  the  ,, 

plaintiff  far  wages  as  a  clerk  to  the  defendant.  Pleas  of  non*ssuropsit  and 
a  set-off.  To  prove  payment  of  140/.  in  part  discharge  of  the  plaintiffs  de- 
mand, the  defendants  gave  in  evidence  that  they  had  jpven  him  bills  of  the 
bouse  to  that  amount.  It  was  contended  for  the  plaintiff,  that  before  this 
could  be  deemed  a  discharge  to  that  amount,  the  defendants  should  prove 
the  bills  to  have  'been  paid.  Lord  Kenyon  said,  it  was  not  necessary ;  that 
where  a  party  took  bills  in  payment  of  a  debt,  he  would  presume  the  mo- 
ney was  received,  unless  the  contrary  was  shewn. 

(a)  4  Ann.  c*J9.  s.  7. — Bridges  v.  Berry,  3  Taunt.  130.  but  see  Bishop  v. 
Bove,3M.&S.  362. 

(*)  Kearslake  v.  Morgan,  5  T.  R.  513.  Assumpsit  for  goods  sold  and  de- 
livered, and  tor  money  lent.  The  defendant  pleaded  the  general  issue,  and 
that  at  to  41.  14*.  6rf.  one  W.  P.  made  his  *  promissory  note  for  10/.  payable 
to  the  defendant  or  order,  at  a  time  which  elapsed  before  the  commence- 
ment of  the  suit,  and  that  the  defendant,  before  the  note  became  due*  in- 
dorsed it  to  the  plaintiff,  for  and  on  account  of  the  said  sum  of  4L  14t.  6c/. 
and  of  the  sum  of  5/.  5s.  64.  paid  by  the  plaintiff  to  the  defendant,  and  that 
the  defendant  accepted  the  note,  for  ana  on  account  of  those  sums »  to  this  ' 
pies  there  was  a  general  demurrer,  and  it  was  urged,  that  the  plea  ought  to 
have  alleged  tha£  the  note  was  received  in  satisfaction  of  the  debt;  but  tho 
ran?,  on  argument,  held  the  plea  food,  and  advised  the  plaintiff  to  with- 
draw his  demurrer  and  reply,  which  he  did. 

(c)  Dangerfield  v.  Wilby,  4  Esp.  Ni.  Pri.  Ca.  159.  The  declaration  con* 
tained  a  count  upon  a  note  made  by  the  defendant,  payable  to  the  plaintiff 
and  the  money  counts.  At  the  trial  the  note  was  stated  to  be  lost,  but  no 
evidence  of  the  fact  was  offered.  It  was  proved  however,  that  on  the  mo- 
ney being  demanded,  the  defendant  had  apologized  for  not  having  paid  the 
money  on  account  of  the  note.  This  wss  the  whole  of  the  plaintiff's  ease, 
and  he  contended  that  the  note  was  only  evidence  of  the  consideration 
(which  was  stated  to  have  been  money  lent)  and  that  he  might  abandon 
the  note,  and  go  for  the  consideration.  But  Lord  Ellenborough  said,  that 
m  the  note  for  any  thing  that  appeared  in  evidence  was  in  existence  it 
night  be  still  in  circulation,  so  that  the  defendant  might  be  subjected  twice 
to  the  payment  of  the  same  demand,  without  therefore  proving  the  note 
tort,  the  plaintiff  was  not  entitled  to  recover.    Nonsuit. 

(«0 Bishop  v.  Rowe,  3  M«  &  3.  362— Posts  but  see  Bridges  v.  Berry; 
3  Taunt.  130.         * 


*  OF  THE  DELIVERY  TO  PAYEE 

Effect  of  de-  he  request  the  creditor  to  present  it  again  for  the  acceptance,  this 
to  payee.  **"  ^  unnecessary,  and  the  creditor  may  recover  hi*  original  de- 
mand without  further  proof  of  the  dishonour  of  the  bill  (a).  We 
shall  horeafter  see  that  in  general  when  the  holder  has  been  guilty 
of  neglect,  either  in  presenting  a  bill  for  acceptance  when  neces- 
sary, or  for  payment,  or  in  giving  notice  of  non-acceptance,  or  of 
non-payment*  or  by  giving  time  to  the  acceptor,  this  conduct  will 
render  the  original  delivery  of  the  bill  equivalent  to  a  payment  of 
the  debt,  and  discharge  such  debtor  from  all  liability  (b).  . 

In  general  when  the  bill  is  dishonoured  and  the  holder  uses  due 
diligence,  not  only  the  parties  to  the  bill  are  liable  to  be  sued  there 
on,  but  the  first  liability  on  the  original  consideration  revives  (c> 
L  *»>  J  Therefore  *where  A*  sold  goods  to  B.  for  which  the  latter  was  to 
pay  in  a  bill  at  three  months,  and  B.  gave  A.  a  check  on  his  bankers 
who  were  also  bankers  of  A.  requiring  them  to  pay  A.  on  demand 
fn  a  bill  at  three  months,  and  A.  paid  the  check  into  the  bankers 
and  took  no  bill  from  them,  but  the  amount  was  transferred  in  the 
banker's  books  from  BSs  account  to  Jl.'s  with  the  knowledge  of  both, 


Co)  Hickling  v.  Hardy,  7  Taunt.  312. 

h)  4  Ann.  c.  9.  a.  7. — Smith  v.  Wilson,  Andr.  187.— Chamberlain  v.  Be- 
lame,  2  Wils.  353.— Ward  v.  Evans,  2  Ld.  Raym.  930. 

(c)  Smith  v.  Wilson,  Andr.  187.— Popley  v.  Ashley,"  6  Mod.  147 — Ward 

t  v.  Evans,  2  Ld.  Raym.  928 Hickling  v.  Hardey,  7  Taunt.  312.  Bishop 

v.  Rowe,  3M.&8.  362.— Tempest  v.  Ord,  1  Mad.  89. Tempest  and 

others  v.  Ord  and  others,  1  Mad.  Ch.  Rep.  89.  The*  manager  of  a  col- 
liery paying  a  creditor  on  the  colliery  with  a  bill  which  was  not  paid, 
the  colliery  remains  liable  to  the  payment  of  the  original  debt.  Per  the 
Vice  Chancellor:  The  justice  of  the  case,  independent  of  authorities,  is 
clear.  Crowther  has  supplied  goods,  and  received  a  bill,  which  turns  out 
to  be  mere  waste-paper,  and  ought  not  therefore  to  be  considered  as  "a 
payment.  Where  a  bill  of  exchange  is  given  in  payment  of  a  debt,  and 
the  bill  is  not  paid,  the  creditor,  unless  he  has  purchased  the  bill  out 
and  out,  has  a  right  to  resort  to  his  original  cause  of  action.  So,  if  before 
a  bill  becomes  due,  it  is  dishonoured,  the  creditor  may  resort  to  his  original 
debt. 

Ward  v.  Evans,  Ld.  Raym.  928.  A  banker's  note  was  paid  to  plaintiff's 
servant  at  noon,  and  presented  for  payment  the  next  morning,  at  which 
time  the  banker  stopped  payment.  On  a  case  reserved,  the  court  held  it 
was  presented  in  time,  and  judgment  was  given  for  the  plaintiff  on  the  ori- 
ginal consideration. 

Puckford  v.  Maxwell,  6  T.  R.  52.  The  defendant  having  been  arrested 
by  the  plaintiff  for  80/.  gave  a  draft  for  45/.  and  promised  in  a  few  days  to 
settle  the  remainder,  on  which  the  plaintiff  consented  to  his  being  dis- 
charged out  of  etistody.  The  draft  was  dishonoured,  and  the  defendant 
was  again  arrested  upon  the  same  affidavit.  On  a  rule  to  shew  cause  vhy 
he  should  not  be  discharged  out  of  custody,  it  was  urged,  that  the  draft 
having  been  accepted  as  part  payment,  could  not  be  treated  as  a  nullity. 
But  per  Lord  Kenyon,  in  cases  of  this  kind,  if  the  bill  which  is  given  in 
payment,  do  not  turn  out  to  be  productive,  it  is  not  that  which  it  purports 
to  be,  and  which  the  party  receiving  it  expects  it  to  be,  and  therefore  he 
may  consider  it  as  a  nullity,  and  act  as  if  no  such  bill  had  been  given.  These 

3uestions  have  frequently  arisen  at  nisi  prius,  where  they  have  always  becm 
etermioed  in  the  same  way.   Rule  discharged. 


A*D  BFFEOT  THXfcBOP. 

tad  the  bankers  baled  before  the  check  became  due,  it  was  holden  Meet  of  de« 
that  A*  could  not  recover  the  value  of  the  goods  against  B*  as  A.  t  J^Ce. 
iastead  of  taking  bills  from  his  banker*,  agreed  to  leave  the  check 
with  them,  it  was  as  if  he  had  discounted  it  with  them  and  then 
deposited  the  money  (a);  but  where  the  amount  was  not  so  trans* 
fared  to  A.' s  account,  it  was  hoiden  that  B.  was  still  liable  for  the 
goods  (6).  And  where  A.,  wishing  *to  send  goods  to  B.  at  X.,  [  *  129  ] 
enployed  C.  to  carry  and  ^deliver  them  to  B.  and  engaged  to  pay 
C.  for  the  freight,  and  C,  on  delivering  them  according  to  the  or- 
der, took  a  bill  of  exchange  from  B,  drawn  on  A.  which  bill  was 
never  paid,  it  was  hoiden  that  A.  was  liable  to  pay  the  amount  of 
the  freight  to  C.  notwithstanding  the  bill  of  exchange  (c).  And 
where  a  person  in  payment  of  goods,  gives  an  order  on  his  banker 
to  pay  the  amount  in  bills,  and  the  vendor  takes  bills  for  the 
amount,  he  will  not  lose  his  remedy  against  his  original  debtor, 
unless  he  be  guilty  of  laches  (d). 

In  Ex  parte  Blackburne  (e),  the  Chancellor  said, "  I  take  it  to 
be  now  clearly  settled,  that  if  there  is  an  antecedent  debt,  and  a 
bin  is  taken  without  taking  an  indorsement,  which  bill  turns  out 
to  be  bad,  the  demand  for  the  antecedent  debt  may  be  resorted  to* 
It  has  been  held,  that  if  there  is  no  antecedent  debt,  and  A  carries 
a  bill  to  B.  to  be  discounted,  and  B.  does  not  take  A's.  name  upon 

(a)  Bolton  v.  Richard,  6  T.  R.  139.— Vernon  v.  Boverie,  2  Show.  296. 
Ex  parte  Blackburne,  10  Yes.  jun.  204.  6. 

(6)  Brown  v.  Kewley,2  Bos.  &  Pul.  518. 

Ex  parte  Dickson,  in  the  matter  of  Parker,  a  bankrupt,  cited  6  T.  R.  142. 
Dickson  sold  sugars  to  Parker,  for  which  the  latter  was  to  pay  him  in  one 
month  by  a  good  bill  at  two  months.  Parker  gave* Dickson  a  check  on  his 
bankers  at  Liverpool,  requesting  them  to  pay  him  in  a  bill  at  three  months, 
the  Liverpool  bankers  drew  upon  his  agents  in  London,  in  favour  of  Dick- 
son for  the  amount,  but  before  the  last  bill  became  due,  Parker  and  the 
banker  became  bankrupt.  The  Chancellor  ordered  that  Dickson  should 
prore  the  bill  under  the  commission  against  the  bankers  and  their  agents, 
and  claim  the  rest  under  Parker's  commission. 

(c)  Tapley  v.  Martens,  8  T.  R.  451.  .This  was  an  action  of  debt  on  charter- 
party  from  London  to  Ancona.  Plaintiff  delivered  bis  cargo  to  the  con- 
signor of  defendant,  and  applied  to  him  for  the  payment  of  the  freight. 
Plaintiff  took  a  bill  of  exchange  drawn  by  the  consignee  on  defendant, 
which  was  not  paid,  in  consequence  of  the  consignee  becoming  insolvent. 
It  was  urged  on  the  part  of  the  defendant,  that  the  plaintiff  had  given  per- 
sonal credit  to  the  consignee  by  taking  the  bill  in  question,  the  defendant 
having-  furnished  the  consignee  with  money  for  that  purpose.  The  court 
held,  that  the  plaintiff  neither  having  taken  the  bill  for  his  accommodation, 
nor  having  been  guilty  of  any  laches  in  enforcing  the  payment,  that  the 
bill  could  not  be  considered  as  payment  of  the  plaintiff's  demand,  and  that 
the  defendant  was  liable  for  the  amount  under  tne  charter-party.  8ce  also 
Wyatt  v.  Hertford.  3  East.  147— Mars  v.  Pedder  and  others,  4  Campb.  257. 
1  Hoh  C.  N.  P.  72.— Everett  t>.  Collins,  2  Campb.  515.  S.  P. 

(d)  Ex  parte  Dixon,  cited  in  6  T.  R.  142,  3.— Ante,  128.-~Ex  parte 
Blackburne,  10  Vea.  jun.  204.  ace— Bolton  v.  Reichard,  1  Esp.  Rep.  106. 
semb.  contra. 

(«)  10  Vcs.  jun.  206. 


OF  THE  DELIVUY  TO  FATE*  AMD  EFFECT  THEREOF. 

Effect  of  de-  the  bill,  if  it  is  dishonoured  there  is  no  demand ;  for  there  was  no 
to  payee.  relation  between  the  parties,  except  that  transaction ;  and  the 
£  *  ISO  ]  circumstance  *of  not  taking  the  name  upon  the  bill,  is  evidence 
of  a  purchase  of  it  In  a  sale  of  goods,  the  law  implies  a  con- 
tract- that  those  goods  shall  be  paid  for.  It  is  competent  to  the 
party  to  agree  that  the  payment  shall  be  b y  a  particular  bill.  In 
this  instance  it  would  be  extremely  difficult  to  persuade  a  jury- 
under  the  direction  of  a  judge;  to  say,  M  an  agreement  to  pay  by 
bills  was  satisfied  by  giving  bills,  whether  good  or  bad  (l).n 


a*. 


(1)  The  rules  laid  down  in  respect  to  the  operation  of  payments  by  bills 
and  notes  are  in  general  recognised  in  the  United  States ;  but  with  some 
seeming  diversity  arising'  from  local  usages.  In  New  York  a  bill  of  exchange 
or  promissory  note,  either  of  the  debtor  or  any  other  person,  is  not  pay- 
ment of  any  precedent  debt,  unless  it  be  so  expressly  agreed.  Murray  v. 
Governeur,  2  John.  Cas.  438.  Herring  v.  Sanger,  3  John.  Cas.  71.  Tobey  v. 
Barber,  5  John.  Rep.  68.  Schermerhorn  v.  hands,  7  John.  ltep.  311.  Johnson 
▼.  Weed,  9  John.  Rep.  310.  Putnam  v.  Lewis,  8  John.  Rep.  389.  JVetherby 
X.  Mann,  11  John.  Rep.  513.  Arnold  v.  Camp,  12  John.  Rep.  409.  Neither 
is  a  receipt  for  a  note,  as  cash,  evidence  that  it  was  taken  as  an  absolute  pay- 
ment.  Tobey  v.  Barber,  The  receipt  of  a  note  is  merely  a  suspension  of 
the  right  of  action  on  the  original  consideration,  during  the  time  allowed 
lor  the  payment  of  it.  Tobey  v.  Barber*  The  creditor  is  not  obliged  to  sue 
upon  such  note ;  he  may  return  it  when  dishonoured,  and  resort  to  his  ori- 
ginal demand.  It  therefore  only  postpones  the  time  of  payment  of  the  x>\d 
debt  until  a  default  be  made  in  the  payment  of  the  note.  Ibid.7  Yet  the  ac- 
ceptance of  a  negotiable  note  on  account  of  a  prior  debt,  is  so  far  evidence 
prima  facie  of  satisfaction,  that  no  recovery  can  be  had  on  such  prior  debt 
without  producing  the  note  at  the  trial  and  cancelling  it,  or  shewing  that  it 
has  been  lost  without  having  been  indorsed.  Holmes  v.  De  Camp,  1  John. 
Rep.  34.  Angel  v.  Felton,  8  John.  Rep.  149.  Gumming*  v.  Hockley,  8  John. 
Rep.  202.  Pintard  v.  Tackington,  10  John.  Rep.  104.  Smith  v.  Lockwood,  10 
John.  Rep.  366.  And  if  the  creditor  part  with  the  note  or  bill,  or  if  it  be 
the  note  or  acceptance  of  a  third  person*  and  the  creditor  be  guilty  of 
laches  in  not  presenting*  it  for  payment  in  due  time,  it  will  discharge  the 
debtor  from  the  original  debt.  Tobey  v.  Barber.  And  the  same  rules  apply 
to  a  check  given  in  payment  of  a  pre-existing  debt,  for  unless  it  be  paid  by 
the  drawee,  resort  may  be  had  by  the  holder  to  his  original  debt.  The  Peo- 
ple v.  Howell,  4  John.  Rep.  296.  And  if  upon  a  sale  of  goods  the  notes  of  a 
third  person  payable  at  a  future  day,  are  upon  a  fraudulent  misrepresenta- 
tion agreed  to  be  received  as  an  absolute  payment  at  the  risk  of  the  vendor, 
the  vendor  may  immediately  bring  an  action  for  the  goods  sold ;  for  the 
fraud  will  avoid  the  transaction.  Wilson  v.  Force,  6  John  Rep.  110.  If  there 
be  an  agreement  to  accept  notes  in  payment  of  goods  sold,  and  before  de- 
livery of  the  goods  the  notes  turn  out  to  be  bad,  the  party  is  not  bound  to 
receive  them  unless  he  agreed  to  receive  them  at  all  events,  and  to  run  the 
risk  of  their  being  paid.  Roget  v.  MerrUt,  2  Caines'  Rep.  117.  And  if  a 
party  receive  in  payment  for  goods  sold,  counterfeit  bank  notes,  or  other 
notes  which  prove  of  no  value,  it  is  not  a  payment,  although  the  debtor 
paid  them  bona  fide  supposing  them  to  be  valid,  unless  the  vendor  took  up- 
on himself  expressly,  the  risk  of  forgery.  Markie  v.  Hatfield,  2  John.  Rep. 
455.  And  see  Elks  v.  Wild,  6  Mass.  Rep.  321.  Breed  v.  Cook  &  CaUhoeB, 
15  John.  Rep.  241. 

In  the  Supreme  Court  of  the  United  States  it  has  been  held  that  no  ac- 
tion can  be  maintained  for  goods  sold  by  a  person  who  has  received  a  ne- 
gotiable note  as  conditional  payment  and  has  passed  that  note  away.  Har- 
ris v.  Johnson,  3  C ranch.  Rep.  311. ;  and  that  a  note  without  a  special  con- 
tract, does  not  of  itself  discharge  the  original  cause  of  action,  unless  by  ex- 
press agreement  it  is  received  as  payment.    Semb.  Sheehy  v.  Mandeville, 


'1 


Or  THB  ALTKHATIOST  O*  BILL*  &C. 

IT  *  hill  of  exchange  or  promissory  note  be  altered,  without  the  Bffect  of  the 
consent  of  the  parties,  in  any  material  part,  as  in  the  date,  sum,  or  a  ^  ££ 
tune  when  payable,  such  alteration  will  at  common  law,  and  inde- 
pendent! j  of  the  stamp  acts,  render  the  bill  or  note  wholly  invalid, 
as  against  any  party  not  consenting  to  such  alteration ;  and  this 
although  it  be  in  the  hands  of  an  innocent  holder.  Thus  an  altera- 
tion in  the  date  of  a  bill  of  exchange  after  it  has  been  accepted 
and  indorsed,  without  the  acceptor's  or  indorsees  consent,  will 
discharge  them  from  liability,  even  though  such  alteration  were 
made  by  a  stranger  (a) ;  and  where  an  alteration  is  made  with  a 


(a)  Master  v.  Miller.  4.  T.  R.  330 5  T.  R.  367.-2  Hen.  Bla.  141. 

Anitr.  225.  S.  C— Com.  Dig.  Fait  F.  1.— Powell  v.  Divett,  15  East  29. 

r,  4  T.  R.  320.    2  Hen.  Bla.  141.  S.  C.    In  an  action  by 


6  Craach,  353.;  and  that  where  a  note  has  been  received  as  conditional 
payment,  it  will  be  a  discharge  of  the  debt,  unless  it  be  proved  that  due  di- 
ligence has  been  used  to  receive  the  money,  and  that  it  cannot  be  obtained. 
Clark  v.  Toung,  1  Cranch,  191. 

In  Mnnncmnett*,  a  note  of  the  debtor,  not  negotiable,  is  not  deemed  a 
payment  of  a  pre-existing  debt.   Greenwood  v.    Cvrtu,  4  Mass.   R.  93. 
Manmly  v.  JPGee,  6  Mass.  R.  143.    But  it  has  long  been  settled  as  law  in 
that  state  that  a  negotiable  note,  given  in  consideration  of  a  simple'  contract 
dtbti  *  a  discharge  of  such  debt ;  and  that  the  law  will  presume  that  a  nego- 
tiable note  is  agreed  by  the  parties  to  be  payment  of  such  contract.    This 
presumption  however  may  be  encountered  by  proving  an  express  agree- 
ment that  the  note  should  be  received  aa  collateral  security.     Thacher  v. 
JKsaasrr,  5  Mass.  Bep.  299  Manedy  v.  M'Geo,   Chapman  v.  Durant,  10 
Mass.  Bep.  47.    If  the  note  of  a  third  person  be  taken  in  payment  of  a  debt, 
it  operates  as  a  complete  discharge  of  the  debt.     Wiseman  v.  Lyman,  7. 
Bass.  Bep.  286.  However,  where  an  order  was  drawn  on  a  third  penon  in 
favour  or  the  vendor  in  part  payment  of  the  cargo  of  a  vessel,  ana  payable 
m  the  return  of  the  vessel  from  her  voyage,  it  was  held  no  payment  of  the  ori- 
ginal demand,  although  upon  the  giving  of  the  order  and  receiving  pay- 
ment of  the  residue  of  the  sum,  the  vendor  had  signed  a  receipt  in  full. 
The  court  did  not  think  that  there  was  sufficient  proof  that  the  vendor 
was  to  depend  in  all  events  for  the  payment  of  this  sum  upon  the  vessel's 
return ;  but  that  this  event  was  probably  to  fix  the  length  of  credit.  Tucker 
v.  Maxwell,  11  Mass.  Rep.  143.   And  if  A.  sells  goods  to  B.  and  agrees  to 
receive  certain  notes  in  payment,  and  it  be  afterwards  discovered  that  the 
notes  are  forgeries,  -though  unknown  to  the  parties  at  the  time,  no  action 
lies  against  B.  for  the  price  of  the  goods.    AUter  if  payment  by  the  notes 
wis  not  part  of  the  original  stipulation ;  but  an  accommodation  to  the  ven- 
dee.   Ellis  v.  Wild,  6  Mass.  Rep.  321.    See  1  Peters9  Rep.  266. 

If  bills  are  received  on  account  of  a  debt,  and  protested  for  nonpayment, 
and  in  an  account  rendered,  the  drawer  is  charged  with  the  usual  damages* 
this  amounts  to  an  election  to  consider  the  bill  as  payment.  Watte  v.  WiU 
ling,  2  Dall.  Rep.  100.  See  also,  Chapman  v.  Steinmetz,  1  Dall.',  Rep.  261. 
And  if  in  such  a  case,  the  creditor  return  the  bill  and  request  a  remittance 
on  account  of  the  debt,  this  amounts  to  an  extinguishment  and  waiver  of 
the  bill ;  and,  if  it  be  one  of  a  set,  to  an  extinguishment  of  all  of  them.  In- 
graham  v.  Gibbo,  2  Dall.  Rep.  134. 

A  note  given  by  a  debtor  to  the  agent  of  his  creditor  for  goods  sold  In 
order  to  obtain  a  discount  thereon,  and  afterwards  given  up  through  mis^ 
representation  of  the  drawer,  is  no  extinguishment  of  the  original  debt, 
*****  v,  Manly.  2  Yentes.  Rep.  200.  Suckley  v.  Furze.  15  John.  Rep.  338.- 


OF  THE  ALTERATION  OF  BILLS 

i 

Effect  of  the  fraudulent  intent,  it  will  amount  to  forgery  (a)  ;  and  if  there  be 
a^bllMkc.  no  privity  between  the  *holder  and  the  party  sued,  the  former  can* 
[*  131  ]      not  recover  even  for  the  consideration  of  the  bill  (b). 

But  if  an  alteration  be  made  in  any  part  of  a  bill,  which  is  not 
material,  or  be  made  merely  for  the  purpose  of  correcting  a  mis- 
take, and  in  furtherance  of  the  original  intention  of  the  parties  such 
alteration,  though  made  after  the  bill  is  complete,  will  not  invali- 
date it,  either  with  regard  to  the  stamp-laws  or  otherwise*  Thus, 
if  after  a  bill  has  been  accepted  generally,  the  acceptor  write  upon 
it  the  place  where  he  wishes  it  to  be  presented  for  payment  when 
[  *  132  ]    due,  such  addition,  will  not  render  the  bill  void(c)*  So  the  *inser- 

indorsees  against  the  acceptor  of  a  bill  payable  three  months  after  date,  to 
Wilkinson  and  Cooke,  the  declaration  had  one  count  on  the  bill,  as  dated 
the  20th  of  March,  and  another  as  dated  the  26th  March.  The  jury  found 
a  special  verdict,  stating  that  the  bill  was  drawn  and  dated  the  26th,  that  it 
was  accepted,  and  that  afterwards  and  whilst  it  remained  in  the  hands  of 
Wilkinson  and  Cooke,  the  date  was  altered  from  the  26th  to  the  20th  March, 
without  the  defendant's  knowledge,  and  by  some  person  unknown  to  the 
jury.  That  after  such  alteration  it  was  indorsed  for  a  valuable  considera- 
tion by  Wilkinson  %nd  Cooke  to  the  plaintiff's.  After  two  arguments,  Lord 
Kenyon,  Ashhurst,  and  Grose,  Justices,  held  that  the  alteration  although  by 
a  stranger,  vacated  the  bill.  Buller,  J.  differed,  but  on  error,  the  whole 
court  was  so  clear  that  it  was  vacated,  that  they  would  not  hear  a  second 
argument,  and  judgment  for  the  defendant  was  affirmed.  See  Henfree  v. 
Bromley,  6  East.  Rep.  309. 

(a)  The  King  v.  Treble,  2  Taunt.  329.  This  was  an  indictment  against 
the  defendant  for  forgery,  with  intent  to  defraud  Messrs.  Kelliway.  It  ap- 
peared that  Messrs.  Kelliway,  who  were  bankers  in  the  country,  made  their 
re-issuable  notes  payable  at  Sir  M.  Bloxam  and  Co.  bankers,  London  ;  upon 
the  failure  of  Bloxam  and  Co.  Messrs.  K.  appointed  Messrs.  Ramsbottom 
and  Co.  their  agents,  and  caused  the  words  "  Ramsbottom  and  Co."  to  be 
engraved- on  small  slips  of  paper,  with  which  they  covered  the  words  Sir 
M.  Bloxam  and  Co.  and  fastened  them  on  their  notes  with  gum-water.  It 
also  appeared  that  a  parcel  of  notes  which  had  been  sent  by  Messrs.  Blox- 
am and  Co.  to  Messrs  K.  by  the  coach,  had  been  stolen,  and  that  the  defen- 
dant had  caused  similar  slips  of  paper  to  be  pasted  over  divers  of  the  stolen 
notes,  containing  the  words,  "  Ramsbottom  and  Co."  and  negotiated  them, 
but  it  did  not  appear  that  either  Messrs.  Ramsbottom  and  Co.  or  Messrs. 
K.  had  paid  any  of  the  notes  so  altered.  It  was  objected  for  the  defendant, 
this  alteration  did  not  amount  to  a  forgery,  and  the  prisoner  was  respited 
until  the  opinion  of  the  twelve  judges  could  be  had.  After  argument,  the 
judges  were  of  opinion,  that  the  act  done  by  the  prisoner  was  a  false  making 
in  a  circumstance  material  to  the  value  of  the  note,  and  its  facility  oftrans- 
feivby  making  it  payable  at  a  solvent  instead  .of  an  insolvent  house,  and  see 
4  Bla.  Com.  247,  249.    Master  and  Miller,  4T.R.  325,  330. 

(6)  Long  v.  Moore,  sittings  after  Hil.  Teem.  1790.  cited  3  Esp.  155.  in 
notes.  Assumpsit  by  the  indorsee  of  *  bill  against  an  acceptor;  after  the 
acceptance,  the  word,  u  date"  was  inserted  in  the  place  of  "  sight"  in 
which  form  it  had  originally  been  drawn.  The  acceptor  being  thereby  dis- 
charged, the  plaintiff  wanted  to  go  on  the  common  counts,  and  offered  in 
evidence  another  bill,  drawn  by  the  same  drawer  on  the  defendant,  for  the 
*ame  amount,  but  not  accepted.  Lord  Kenyon  ruled,  that  it  could  not  be 
done ;  nor  could  the  plaintiff  recover  at  all  against  the  acceptor  (the  de- 
fendant) for  he  was  liable  only  by  virtue  of  the  instrument;  which  being 
vitiated,  his  liability  was  at  an  end. 

(c)  Trapp  v.  Spearman,  3  Esp.  Rep.  57.  In  an  action  on  a  bill  by  an  in- 
dorsee against  the  acceptor,  the  defence  w.as,  that  the  bill  had  been  altered 


AOT  EFFECT  THEREOF* 

(Son  of  the  words  u  or  ©rder*  in  a  note  intended  to  be  negotiable,  Effect  of  the 
bat  which  had  been  omitted  by  mistake,  will  not  render  it  inope-  a  ^  &£  ° 
retire  against  any  of  the  parties(a).  So  where  a  person  who  was 
indebted  to  another,  had  agreed  to  give  him  a  bill  of  exchange  in 
payment,  which  was  to  be  drawn  by  him  and  accepted  by  a  third 
person,  sent  a  promissory  note  drawn  by  himself  and  indorsed  by 
the  person  who  was  to  have  been  the  acceptor,  it  was  held  that 
soch  promissory  note  might,  before  it  is  circulated,  be  altered  in- 
to a  bill  of  exchange,  according  to  the  original  agreement  of  the 
parties,  sacfa  alteration  being  considered  as  a  mere  correction  of 
a  mistake{6). 

by  the  insertion  of  the  words  "when  due,  at  the  Cross  Keys,  Blackfriars 
Road."  But  Lord  Kenyon  said,  that  the  alteration  was  immaterial,  and  the 
plaintiff  had  a  verdict. 

Marson  v.  Petit,  1  Campb.  82.  Indorsee  against  the  acceptor  of  a 
bill,  after  acceptance,  the  drawer  without  the  consent  of  the  defendant, 
wrote  under  bis  name  the  words  "  Prescott  and  Co."  Lord  EUenborough 
held  it  immaterial,  as  it  did  not  alter  the  responsibility  of  the  acceptor.  See 
observations  on  this  case  in  Tidmarsh  v.  Grover,  1  M.  8c  S.  735.  and  French 
v.  Kichblson,  1  Marsh  72. 

(a)  Kershaw  v.  Cox,  3  Esp.  246,  recognized  in  Knill  v.  Williams,  10  East. 
435. 7.  and  12  East.  475,  and  Bathe  v.  Taylor,  15  East.  417,  and,  see  Robin- 
son v.  Touraya,  1 M.  &  8. 217.    In  an  action  on  a  bill  it  appeared,  that  the 

defendant,  who  was  the  payee,  had  indorsed  the  bill  to  one  K.  by  whom  it 
was  indorsed  to  the  plaintiffs;  that  they,  on  discovering  the  words  ''or 
order"  had  been  omitted,  returned  it  the  day  after  it  was  drawn,  and  the 
drawer,  with  the  consent  of  the  defendant,  then  inserted  those  words.  Le 
Blanc,  X  held,  that  no  new  stamp  was  necessary,  that  this  was  not  a  new 
instrument,  as  in  Bowman  v.  Nichol),  but  merely  a  correction  of  a  mistake* 
and  in  furtherance  of  the  original  intention  of  the  parties,  and  the  plaintiff 
bad  a  verdict.  A  new  trial  was  afterwards  moved  for,  but  the  court  refused 
a  rule.  In  Knill  v.  Williams,  ■  0  East  437.  Le  Blanc,  J.  said,  that  Kershaw 
r.  Cox,  could  only  be  supported  on  the  ground  that  the  alteration  was 
merely  the  correction  of  a  mistake,  for  the  alteration  was  a  very  material 
one.    And  see  Coles  v.  Parkin,  12  East.  471. 

(b)  Webber  v.  Robert  Maddocks,  3  Campb.  1.  Indorsee  against  the  ac- 
ceptor of  a  bill  of  exchange.  It  appeared  that  Samuel  and  Robert  Mad- 
docks,  being  indebted  to  the  plaintiff  in  t!te  sum  of  110/.  they  agreed  to 
give  him  a  bill  of  exchange  at  four  months  for  this  amount,  to  be  drawn  by 
Samuel  and  accepted  by  Robert.  Instead  of  a  bill  of  exchange  they  sent 
aho  a  promissory  note  in  the  following  form  : 

London,  10th  December,  1810. 

Pour  months  after  date,  I  promise  to  pay  to  my  own  order,  one  hundred 
uidten  pounds,  value  received. 

S.  Maddocks, 

Indorsed  X.  Maddocks. 

JR.  Maddocks.  , 

The  plaintiff  was  dissatisfied  with  the  security  in  this  form,  and  returned 
it,  that  it  might  be  altered  into  a  bill  of  exchange,  according  to  the  agree* 
aent.  The  words  w  T  promise  to"  were  immediately  struck  out,  a  direc- 
tion to  B.  Maddocks  was  subjoined,  and  he  wrote  his  name  as  acceptor  of 
the  bill.    It  was  then  delivered  back  to  the  plaintiff. 

For  the  defendant  it  was  insisted  that  the  instrument  was  completely  vi- 
tiated by  this  alteration. 

Lord  EUenborough.  I  think  the  stamp  impressed  upon  this  paper  is 
sufficient  to  render  the  instrument  available  in  its  present  form.  It  cannot 
be  considered  as  having  been  negotiated  as  a  promissory  note.  It  never 
was  issued  to  third  persons.  It  remained  in  the  bands  and  under  the  dp- 

Vou  *        q 


J 


OP  THE  ALTERATION  OF  BILLS 

Effect  of  the  *  Where,  however,  the  drawer  of  a  bill  of  exchange,  which  was 
a  bilf  &c.  accepted,  payable  at  the  house  of  a  banker,  who  had  become  in* 
[  *  133  ]  solvent,  erased  the  name  of  that  banker,  and  substituted  the  name 
of  a  solvent  banker,  without  the  consent  of  the  acceptor,  such  al- 
teration was  considered  so  material,  as  at  common  law  to  invali- 
date the  bill  as  against  him,  though  in  the  hands  of  an  indorsee  for 
a  valuable  consideration,  who  was  ignorant  of  the  circumstances, 
upon  the  ground  that  it  caused  the  bill  to  carry  with  it  the  ap- 
pearance of  solvency,  by  being  directed  to  a  solvent  house  in- 
stead of  .an  insolvent  one,  and  thereby  held  out  a  false  colour  to 
the  holder,  and  likewise  varied  the  contract  of  the  acceptor  by 
superadding  an  order  upon  another  house  to  pay  the  bill(a). 

Any  material  alteration  made  in  a  bill  of  exchange  or  promis- 
sory npte  after  it  has  been  once  perfected,  even  with  the  consent 
of  the  parties,  except  in  the  before  mentioned  cases,  will  render 
it  absolutely  void,  it  having  been  enacted,  that  there  shall  be  no 
alteration  in  a  stamped  instrument  after  it  has  been  used  for  one 
purpose^ b)  ;  and  every  alteration  of  a  bill  or  note  after  it  is  once 
complete,  is  considered  as  a  fresh  drawing  or  making,  and  the 
circumstance  of  the  bill  or  note  not  having  been  negotiated,  wilt 
not  afford  any  exception  (c  J.    And  even  where  a  bill  which  had 

■union  of  the  original  parties.  Every  thin  j?  continued  in  fieri  till  after  the 
alteration.  The  stamp  was  not  occupied  till  then.  Webber  instantly  re- 
jected it  as  a  promissory  note.  The  alteration  only  fulfilled  the  terms  of 
the  agreement,  and  may  be  treated  as  the  correction  of  a  mistake.  The 
plaintiff  recovered. 

(a)  Tidmarsh  v.  Grover,  1H.&S.  735.  and  Rex  v.  Treble,  ante,  130. 
n.  2. 

(6)  See  1  Ann.  stat  2.  c.  22.  s.  2  and  3.  to  which  the  subsequent  acts  re- 
fer ;  per  Le  Blanc,  J.  in  Bathe  v.  Taylor,  15  East.  416. 

U)  Bowman  v.  Nicholl,  5  T.  R.  537.  A  bill  was  dated  2d  September, 
and  payable  twenty-one  days  after  date  ;  while  it  was  in  the  hands  of  the 
drawer,  it  was  altered  with  the  consent  of  the  acceptor  to  fifty-one  days  ; 
on  the  30th  September  it  was  again  altered  to  twenty-one  days ;  but  the 
date  was  brought  forward  to  14th  September,  after  which  it  was  negotiated, 
and  an  action  brought  against  the  acceptor.  Lord  Kenyon  said,  that  every 
alteration  in  an  instrument  requiring  a  stamp,  made  a  new  stamp  neces- 
sary, and  nonsuited  the  plaintiff.  Upon  a  rule  nisi  for  a  new  trial,  it  was 
urged  that  there  was  a  distinction  between  an  alteration  made  after  the 
negotiation  of  a  bill,  and  an  ulteration  made  before,  and  in  the  latter  case 
the  whole  migrht  be  considered  as  one  transaction,  but  the  court  said,  that 
as  the  operation  of  the  bill  as  it  originally  stood  was  quite  spent  when  the 
last  alteration  was  made,  that  alteration  made  it  a  new  and  oistinct  transac- 
tion between  the  parties,  and  therefore  there  should  have  been  a  new  stamp, 
and  the  nonsuit  was  confirmed. 

Bathe  v.  Taylor,  15  East.  412.  It  was  held,  that  a  bill  drawn  on  the 
1st  of  August  at  two  months,  by  A.  on  B.  payable  to  the  order  of  the 
drawer,  and  accepted  and  re-delivered  by  B.  as  a  security  for  a  debt,  and 
kept  by  A.  for  twenty  days,  could  not  be  altered  in  its  legal  effect  bv 
bringing  forward  the  date  to  the  21st,  without  a  new  stamp!  though  with 
the  consent  of  the  acceptor,  and  before  indorsement  and  delivery  to  a  third 
person. 


AKD  EFFECT  THEREOF. 

been  accepted*  for  the  accommodation  of  the  drawer,  was  altered  Effect  of  the 

i*    -  ■**       f 

br  him  as  to  the  time  of  payment,  with  the  consent  of  the  acceptor.  *  ^m,  &c. 
and  before  it  was  actually  negotiated,  such  alteration  was  held  to    £  *  134  ] 
render  the  bill* absolutely  void  (a). 

So  where  the  date  of  a  bill  of  exchange  was  altered  by  the 
payee  at  the  request  of  the  acceptor,  such  alteration  was  consid- 
ered to  render  the  bill  wholly  void,  and  to  preclude  the  payee 
from  maintaining  any  action  thereon,  even  against  such  accept- 
or^). And  if  a  bill  be  altered  in  the  date  by  the  drawee  after  it 
is  drawn  and  indorsed,  but  before  it  is  accepted,  such  alteration 
will  invalidate  the  bill,  and  discharge  the  drawer  and  indorsers 
from  liability,  though  it  be  in  the  hands  of  a  bona  fide  holder, 
who  is  ignorant  of  the  circumstances(c).    And  after  a  promissory  * 

note  has  *been  made  by  one  person,  the  name  of  another  cannot    [  *  135  } 
be  added  thereto  as  surety,  unless  by  indorsement^).     So  also 
where  A.  and  B.  having  exchanged  their  acceptances,  it  was  held 
that  the  delivery  of  the  respective  bills  for  acceptance,  and  the 
re-delivery  of  the  same  by  the  acceptors  to  the  respective  drawers 

(a)  Calvert  v,  Roberts,  3  Campb,  343.— Bathe  v.  Taylor,  15  East*  4ML 
See  abo  Prince  v.  Nich  olson,  1  Marsh.  72,  n.  (c.) 

(i)  Walton  v.  Hastings,  4  Campb.  223.— 1  Stark.  215.  S.  C.  Payee 
against  the  acceptor  of  a  bill,  of  exchange.  The  bill  was  drawn  by  one* 
Brooks  on  the  defendant,  payable  to  the  order  of  the  plaintiff,  dated  5th 
July;  when  the  bill  was  presented  for  acceptance,  defendant  requested 
that  the  date  on  the  bill  might  be  altered  to  the  10th,  to  which  plaintiff 
•greed,  but  did  not  inform  Brooks.  The  plaintiff  contended,  that  as  the 
alteration  was  made  before  acceptance,  the  defendant  was  liable  as  accept- 
or* although  the  drawer  might  be  discharged.  Lord  Ellenborough.  Upon 
the  stamp  laws,  I  think  the  bill  is  void.  It  was  an  existing  valid  instrument 
before  the  alteration.  It  was  negotiated  when  delivered  by  Brooks  to  the 
plaintiff.  The  plaintiff  as  payee  had  acquired  an  absolute  interest  in  it, 
wd  might  have  maintained  an  action  upon  it  against  the  drawer.  It  did 
aot  remain  in  fieri  till  the  acceptance.  As  to  the  drawer,  it  was  before 
then  a  perfect  instrument,  nor  was  there  any  mistake  to  be  rectified.  When 
drawn  on  the  5th  of  July,  it  corresponded  with  the  intentions  both  of  the 
dnwer  and  payee.  Here,  when  the  date  was  altered,  a  new  bill  was 
drawn,  and  that  could  not  be  done  without  a  new  stamp. 

(c)  Outhwaite  and  another  v.  Huntley,  4  Campb.  179.  Indorsee  against 
the  indorse r  of  a  bill,  payable  to  the  order  of  the  drawers.  It  appeared  that 
after  the  bill  bad  been  drawn  and  indorsed,  it  was  left  for  acceptance  with 
the  drawees,  who  altered  the  date  (from  the  5th  to  the  15th  of  March) 
without  the  consent  of  the  drawers,  and  then  accepted  it.  It  was  contend- 
ed for  the  plaintiffs  that  this  alteration  did  not  vitiate  the  bill,  for  it  was  not 
perfect  until  acceptance.  Lord  Ellenborough  said,  that  before  acceptance 
the  bill  of  exchange  was  a  perfect  instrument  on  which  the  drawers  might 
have  been  sued;  any  material  alteration  of  it  in  that  state,  therefore,  ren- 
dered H  void.  Besides,  consent  would  not  justify  the  alteration,  with  a 
view  to  the  stamp  laws  after  the  bill  had  been  negotiated. 

(d)  Clark  v.  Blackstock,  1  Holt  C.  N.  P.  474.  A  promissory  note  signed 
by  A.  and  subsequently  by  fl.  whilst  in  the  hands  of  the  payee  as  surety 
for  A.  unless  such  signature  of  B.  is  in  virtue  of  a  previous  agreement 
at  the  time  of  making  the  note,  it  will  be  void  without  an  additional 
stamp. 


6f  the  alteration  or  bills,  &c 

Effect  of  the  was  a  negotiation  of  the  bills,  and  that  such  bills  could  not,  after 
abluT&c.  ^ey  ^a(*  ^en  s0  exCnanged  for  valuable  consideration  (as  the  ex- 
change of  acceptances  is)  for  twenty  day9,  be,po8t-dated9  although 
during  all  that  time  each  had  remained  in  the  hands  of  the  origi- 
nal drawer(a).  And  even  the  subsequent  insertion  of  the  nature 
of  the  consideration  of  the  bill  will  render  it  void (6). 
£  *  136  ]  *But  where  the  drawee  of  a  bill  of  exchange,  payable  at  three 
months  after  date,  requested  the  drawer  that  it  might  be  altered 
to  four  months,  to  which  the  latter  consented,  and  which  wa9  done 
whilst  in  his  hands  and  before  it  was  negotiated  or  accepted,  it 
was  held  that  such  alteration  did  not  invalidate  the  bill,  it  not 
having  been  a  complete  instrument  prior  to  the  alteration(c). 

fffipon  a  bill  being  presented  for  acceptance,  the  payee  alters 
it  as  to  the  time  of  payment,  and  accepts  it  so  altered,  lie  vacates 
the  bill  as  against  the  drawer  and  indorsers ;  but  if  the  holder  ac- 
quiesces in  such  alteration  and  acceptance,  it  is  a  good  bill  as  be- 
tween him  and  the  acceptor ;  $nd  keeping  the  bill  and  presenting 
it  for  payment  at  the  deferred  period,  is  proof  of  such  acquiescence, 
and  the  holder  cannot  afterwards  maintain  an  action  on  the  case 
against  the  acceptor,  for  thereby  destroying  the  bill .  d).  The  ef- 
&+  bf  an  alteration  in  the  acceptance  of  a  bill  will  be  hereafter 
considered*    It  is  proper  to  observe,  that  alterations  and  erasures 


(a)  Cardwcll  v.  Martin,  9  East.  190.— 1  Campb.  79.  S.  C.  On  the  3d  of 
June,  1807,  the  defendant  and  Giles  and  Go.  exchanged  acceptances;  on 
the  23d,  before  either  of  the  bills  had  been  passed  "away,  they  altered  the 
dates  to  the  23d ;  the  bills  were  payable  at  certain  periods  afterdate ;  Lord 
Bllenborough  thought  a  new  stamp  necessary,  and  nonsuited  the  plaintiff, 
■with  liberty  to  move  to  set  aside  the  nonsuit:  on  motion  accordingly,  the 
whole  court  thought  that  the  exchange  of  accept-  ndes  was  a  negotiation  of 
each  bill,  and  that  the  subsequent  alteration  rendered  ajiew  stamp  necessary. 
Rule  refused.  Note. — Each  bill  was  payable  to  the  drawer's  order,  and  the 
plaintiff  was -a  bona  fide  indorsee.— 9  East.  357.-6  East.  312. 

(6)  Knill  v.  Williams,  10  East.  431.  This  was  an  action  on  a  note  by 
which,  nine  months  after  date,  the  defendant  promised  to  pay  the  plaintiff 
or  order  100/.  value  received,  for  the  good-trill  of  the  lease  and  trade  of  Mr, 
F.  Knill  deceased.  It  appeared  at  the  trial  before  Le  Blanc,  J.  at  Here- 
ford, that  the  words  in  italics  were  added  by  the  consent  of  both  parties,  on 
the  day  after  the  note  had  been  signed  and  delivered  to  the  plaintiff,  with- 
out any  new  stamp  being  impressed  upon  it,  upon  this  the  plaintiff  was 
nonsuited ;  and  upon  a  rule  nisi  to  set  aside  the  nonsuit,  the  whole  court 
held  that  the  alteration  was  material,  and  therefore  discharged  the  rule. 

(c)  Kennedy  v.  Nash,  1  Stark.  452. 

(<ft  Paton  v.  Winter,  1  Taunt.  420.— See  6  East.  309.  The  drawee  al- 
terea  the  time  of  payment  of  a  bill  from  one  month  to  two  and  accepted  it ; 
the  holder  kept  it  two  months  and  then  presented  it  for  payment.  The 
court  held  that  this  was  an  acquiescence  in  the  alteration,  and  directed  a 
nonsuit  to  be  entered  in  an  action  on  the  case  brought  by  the  holder  against 
tile  acceptor,  for  having  mutilated  the  bill. 


UABIMTf  OF  THE  BJUWEfe,  &£• 

will  frequently  give  the  transaction  the  appearance  of  fraud  (a)  (1.) 


Upon  delivery  of  the  bill  to  the  payee  or  indorsee  the  liability  Liability -of 
•fthe  drawer  becomes  complete.— The  act  of  drawing  a  bill  im>  the  drawer* 
plies  an  undertaking  from  the 'drawer  to  the  payee,  and  to  every 
subsequent  holder  fairly  entitled  to  the  possession,  that  the  person    f  *  137  1 
in  whom  he  draws  is  capable  of  binding  himself  by  his  accep- 
tance ;  that  he  is  to  be  found  at  the  place  where  he  is  described  to 
reside,  if  that  description  be  mentioned  in  the  bill ;  that  if  the 
bill  be  duly  presented  to  him,  he  will  accept  in  writing  on  the  bill 
itself  according  fo  its  tenor;  and  that  he  will  pay  it  when  it  b*» 
comes  due  if  presented  in  proper  time  for  that  purpose.    This  en- 
gagement is  in  all  its  parts  absolute  and  irrevocable,  and  therefore 
where  A  in  England  drew  a  bill  of  exchange  on  B.  in  a  foreign 
country*  who  by  the  laws  of  that  country  was  prohibited  from  pay- 
ing it,  although  it  was  urged  that  the  undertaking  of  the  drawer 
did  net  extend  to  the  case  of  a  prohibition  to  accept  or  pay  the 
bill,  imposed  by  the  law  of  a  foreign  country  in  which  the  drawee 
resided,  jet  it  was  ruled  in  an  action  against  the  drawer,  that 
this  was  do  defence,  it  not  being  necessary  for  the  holder  to  in- 
quire for  what  reason  the  bill  was  not  paid  (bj.    But  if  the  pay- 
• 

(a)  Singleton  v.  Butler,  2  Bos.  &.  Pul.  283. 

(6)  Melftsh  v.  Simeon,  2  Hen.  Bla.  378.— Potb.pl.  58.— Tooting'  v.  HtuV 
bud,  3  Bos.  &  Pul.  291. 


(1}  Any  alteration,  whether  material  or  not,  in  an  instrument  under  seal, 
made  by  the  party  to  whom  it  is  given,  will  avoid  it,  unless  made  by  the 
consent  of  (he  party  who  executed  it.  But  this  consent  may  as  well  be 
implied  from  the  nature  of  the  alteration  as  be  expressed.  In  a  simple  con* 
tract,  which  is  merely  evidence  of  a  promise,  an  immaterial  alteration,  how- 
ever made,  not  at  all  affecting  the  terms  of  the  promise,  seems  not  to  be 
within  the  same  principle  of  deeds,  which,  from  the  alteration,  may  not  be 
the  deeds  of  the  parties ;  while  a  similar  alteration  in  a  written  simple  con- 
tract might  leave  it  complete  evidence  of  the  same  contract.  Indeed  the 
assent  of  the  party  signing  such  contract,  that  the  omission  of  a  word  by  a 
clerical  mistake  which  the  law  will  supply,  might  be  cured  by  inserting 
soch  word,  ought  to  be  presumed  to  protect  him  from  the  imputation  of  in- 
tentional fraud*  •  And  in  a  simple  contract  an  addition  by  the  unnecessary 
supplying  of  a  word,  which  the  law  would  supply,  is  not  an  alteration  in 
matter  or  form  which  would  destroy  the  contract.  JPer  Curiam,  Hunt  v. 
Adam*,  6  Mass.  Rep.  519.  See  Griffith  v.  Cox,  Overton's  Rep.  210. 

If  an  acceptance  of  a  bill  be  cancelled  by  mistake,  it  does  not  avoid  the 
acceptance,  and  all  parties  to  the  bill  are  bound  in  the  same  manner  as  if 
the  act  had  not  been  done.  JYevint  et  ah  v.  DeGrcmd,  15  Mass.  Rep. 

An  alteration  of  the  date  of  a  promissory  note  by  the  payee  whereby  the 
time  of  payment  is  retarded,  ana  afterwards  discounted  with  innocent  per- 
sons by  the  payee  on  indorsing  it,  avoids  the  note.  Bank  <tf  U.  S.  v.  Burnt  * 
k  jfeoiit,  3  Yeates'  Rep.  391.  See  9  Crancb,  37. 


LIABILITY  09  THE  DRAWER,  &C. 

Liability  of  ment  or  acceptance  be  prohibited  by  the  law  of  this  country,  it  i» 
the  drawer,  ^g^ge  (aj#  The  drawer  will  also  be  equally  liable,  whether  he 
£  *  138  ]  draw  the  bill  *on  his  own  account  or  as  agent  of  a  third  person  (6)» 
And  we  have  also  seen  that  a  person  signing  his  name  on  a  blank 
paper  stamped  with  a  bill-stamp,  will  be  liable  to  pay  to  a  bona 
fide  holder  any  sum  inserted  in  the  bill,  and  warranted  by  the 
stamp  (c). 

On  failure  of  the  performance  of  this  engagement,  the  drawer 
of  a  bill  will  immediately,  and  before  the  time  specified  in  the  bill 
for  payment,  be  liable  to  an  action  {d)t  not  only  for  the  principal 
sum,  but  also  in  certain  cases  |for  interest,  re-exchange  and  costs, 
as  a  consequence  of  the  bill  not  being  honoured  (e).  Besides  this 
obligation  to  the  payee  and  the  holder,  the  drawer  is  also  bound 
to  indemnify  the  acceptor,  if  he  accepted  for  his  accommodation 


Mellish  v.  Simeon,  2  Hen.  Bla.  378.  A  bill  drawn  in  London  upon  Paris, 
and  negotiated  through  Holland ;  before  it  became  due,  the  French  go- 
vernment prohibited  the  payment  of  any  bill  drawn  in  England,  in  conse- 
quence of  which,  it  was  dishonoured  and  sent  back  through  the  different 
hands  by  which  it  had*  before  been  negotiated  to  London ;  the  re-exchange 
between  Paris  and  Holland  raised  the  bill  from  603/.  19*.  XOd.  to  9Q5L  l5*. 
9rf.  and  the  re-exchange  between  Holland  and  London,  to  913/.  4*.  3d.  which 
the  plaintiff,  the  payee,  paid;  and  upon  an  action  by  him  against  the 
•drawer,  Eyre,  C.  J.  left  it  to  the  jury,  whether  the  defendant  was  liable  for 
there-exchange  occasioned  by  returning  the  bill  through  Holland,  and 
they  found  that  he  was.  An  application  was  made  for  a  new  trial,  upon  the 
ground  that  the  defendant  was  not  liable  for  the  re-exchange,  because  there 
toot  no  default  in  him,  the  payment  being-  prohibited  by  the  government  of 
France.  But  the  court  held  it  immaterial  why  the  bill  was  not  paid;  that 
as  it  was  not  paid,  he  was  liable  to  all  the  consequences,  of  which  the  re- 
exchange  was  one,  and  the  rule  was  refused. 

(a)  Pollard  v.  Hemes,  3  Bos.  &  Pul.340.  Lord  Alvanley,  C.  J.  It  can- 
not be  disputed,  that  whatever  be  the  nature  of  the  contract  into  which  a 
subject  or  this  country  enters,  he  is  excused  from  the  performance  of  it  if 
the  laws  of  his  country  interpose  and  forbid  the  performance. 

(6)  Le  Feuvre  v.  Lloyd,  5  Taunt.  749.— 1  Marsh.  318.  S.  C— Ante, 
36,  7.  note  4. 

(c)  Usher  and  others  v.  Dauncey  and  others,  4  Campb.  97. — Ante,  32, 
note  1.  and  114,  5. 

(d)  Bright  v.  Furrier,  Bui.  Ni.  Pri.  269.  A  foreign  bill  payable  120 
days  after  sight,  was  presented  for  acceptance,  but  acceptance  being  re- 
fused, the  holder  brought  an  action  immediately  against  the  drawer ;  the 
defendant  objected  that  he  was  not  liable  till  the  expiration  of  the  120  days, 
and  offered  to  call  witnesses  to  prove  that  such  was  the  custom  of  merch- 
ants ;  but  Lord  Mansfield  said,  the  law  was  clearly  otherwise,  and  refused  to 
hear  the  evidence ;  so  the  plaintiff  recovered. 

Milford  v.  Meyor,  Dougl.  54.  Indorser  against  the  drawer  of  a  bill, 
which  the  drawee  had  refused  to  accept.  On  a  rule  to  shew  cause  why 
the  defendant  should  not  be  discharged,  the  ground  stated  was,  that  the 
bill  was  not  due.  Per  curiam.  It  is  settled  that  if  a  bill  of  exchange  is  not 
accepted,  an  action  on  the  bill  will  lie  immediately  against  the  drawer,  be- 
cause his  undertaking  that  the  drawee  shall  give  him  credit,  is  not  per- 
formed. 

(e)  Mejli&h  v.  Simeon,  2  Hen.  Bla.  379.— Ante,  p.  137,  n.  1 — Poth. 
^>L  62. 
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for  any  loss  he  may  sustain  in  consequence  of  his  acceptance  (a)  Liability  of 
These  obligations,  though  absolute  and  irrevocable,  may  be  dis- 
charged bj  the  laches  or  neglect  of  the  holder,  or  by  other  means 
which  will  be  spoken  of  hereafter.  If  a  bill  be  drawn  abroad  on 
a  person  in  this  country  and  the  latter  refuse  acceptance  or  pay- 
neat,  the  drawer  will,  if  discharged  by  the  foreign  law,  be  dis- 
charged in  this  country  (a).  Where  an  annuity  was  "granted  [  *  139  ] 
in  consideration  of  a  bill  accepted,  which  was  dishonoured  by  the 
acceptor,  but  paid  by  the  drawer  on  notice,  it  was  held  that  this 
to  not  such  a  non-payment  of  the  bill  as  to  vacate  the  annui- 
ty, though  the  bill  was  accepted  for  the  accommodation  of  the 
drawer,  who  undertook  to  furnish  assets,  but  neglected  to  do  so. 

(a)  Poth.  pi.  97,  8,  9. 

(A)  Cook  v.  Tower,  1  Taunt.  372»— -Potter  v.  Brown,  5  East.  131. 
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OF.  THE  INDORSEMENT  AND  TRANSFER  OF  BILLS,  &C 

THtrtJGH  Inland  Bills  are  frequently  accepted  before  they 
are  indorsed*  yet  as  all  bills  may  be  transferred  before  accept- 
ance, we  will  consider  the  points  relative  to  the  transfer  of  bills 
and  notes  in  this  chapter. 

It  has  been  already  observed  (a),  that  it  is  the  transferable  qua* 
lity  of  bills  and  notes  which  principally  distinguishes  them  from 
other  contracts,  and  that  on  account  of  this  property,  and  of  their 
utility  in  mercantile  transactions,  they  have  been  peculiarly  fa- 
voured by  our  courts.  The  following  points  relating  to  the  trans- 
fer  of  bills  are  to  be  considered.  First,  What  Bills  are  trans- 
ferable. Secondly,  By  and  to  whom.  Thirdly,  At  what  time. 
Fourthly,  The  mode  of  transfer,  Fifthly,  Its  nature,  operation, 
and  obligation*  and  how  that  obligation  may  be  released  or  dis- 
charged. And  Lastly,  Of  the  consequences  of  the  loss  of  a  bill, 
note,  or  check,  and  what  conduct  the  holder  should  thereupon 
pursue. 
I.  What  Hilt,      With  respect  to  bills  payable  to  a  certain  person  or  order,  or 

&c.  are  trans-  to  the  order  of  a  certain  person,  no  doubt  seems  ever  to  have 
ferable 

been  entertained  respecting  their  negotiability ;  and  though  bills 

payable  to  bearer,  or  to  a  certain  person  or  bearer,  were  formerly 

thought  not  to  be  negotiable,  and  considered  as  mere  choses  in 

action,  upon  a  supposition  that  such  instruments  contained  no 

authority  to  assign  them,  so  as  to  enable  the  assignee  to  demand 

payment  of  the  drawee  (b) ;  yet  it  is  now  completely  settled  (c), 

(a)  Ante,  6,  7, 11. 

(b)  Horton  v.  Coggs,  3  Lev.  299.— Hodges  v.  Steward,  Is  Salk.  125.— 
Nicholson  v.  8edwick,  1  Ld.  Raym.  180.— Mod.  Ent.  313.— Bills  and  notes 
are  valid,  though  they  do  not  contain  any  words,  rendering  them  negotiable. 
Smith  v.  Kendall,  6  T.  R.  124.— Ante,  85. 

(c)  Grant  v.  Vaughan,  3  Burr.  1516.— 1  Bla.  Rep.  485.  S.  C— Hinton's 
Case,  2  Show.  235.  Vaughan  gave  Bicknell  a  draft  upon  his  banker,  pay- 
able to  Ship  Fortune  ©r  bearer  ;  the  draft  came  to  the  hands  of  Grant,  who 
sued  Vaughan  upon  it.  The  defendant  contended  that  the  draft  was  a  mere 
authority  to  receive  the  money,  and  not  negotiable ;  and  that  point  and 
another  being  left  to  the  jury,  they  found  for  the  defendant,  but  upon  ap- 
plication for  a  new  trial  the  court  held  that  it  was  negotiable,  and  a  new 
trial  was  granted,  in  which  the  plaintiff  recovered.  See  also  Miller  r. 
Race,  Burr.  452. 
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that  the  decisions  tending  to  support  this  doctrine,  and  the  rea-  *•  WkatbUk 
sooingon  which  they  were  founded,  were  equally  erroneous.  In  fc£j>ie. 
mort,  it  is  now  well  established  that  bills,  whether  payable  to 
order,  or  to  bearer,  are  equally  negotiable  from  hand  to  hand  ad 
infinitum;  and  that  the  transfer  vests  in  the  assignee  a  right  of 
action  on  the  instrument  assigned,  sustainable  in  his  own  name  (a). 
But  in  general,  unless  the  words  "  or  order,"  M  or  bearer,"  or 
some  other  words  authorising  the  payee  of  a  bill,  or  note,  to  as- 
sign it,  be  inserted  therein,  it  cannot  be  transferred  so  as  to  give 
the  assignee  a  right  of  action  against  any  of  the  parties  except 
the  indorser  himself  (b),  unless  the  negotiable  words  were  omit- 
ted by  mistake,  and  in  which  case  they  may  be  supplied  (c)  (1). 
It  may  however  be  collected  from  the  cases  relative  to  bills  pay* 
able  to  fictitious  persons  (d),  that  any  words  in  the  bill,  or  extra- 
neous facts,  from  whence  it  ean  be  inferred  that  the  person  mak- 
ing it,  or  any  other  party  to  it,  intended  it  to  be  negotiable,  will 
give  it  a  transferable  quality  against  that  person.  And  in  all 
cases,  though  no  words  authorising  a  transfer  be  inserted  in  a  bill 
or  note,  jet  it  will  always  have  the  same  operation  against  the 
party  making  the  transfer,  as  if  he  had  power  to  assign  (e)  (SL)  ; 
for  the  act  of  indorsing  *a  bill  is  equivalent  to  that  of  a  new  [  *  142  J 
driving  ff  J;  and  a  transfer  by  mere  delivery,  unless  where 
it  is  otherwise  agreed   or  understood  from  the  nature  of  the 

(a)  Ante,  p.  140.  note  c. 

(6)  HOI  v.  Lewis.  1  Salk.  132,  3.- Ante,  85. 

(c)  Kershaw  v.  Cox,  3  Esp.  Rep.  246.— Ante,  131,  2. 

(d)  Ifioet  v.  Gibson,  3T.B.  481.— 1  Hen.  Bla.  569.  S.  C— Vide,  ante, 
S3, 4,  in  notes. 

(e)  H31v.  Lewis,  1  Salk.  132.  Moor  drew  one  note  payable  to  the  de- 
fendant, or  his  order,  and  another  payable  to  him  generally  without  iny 
words  to  make  it  assignable ;  the  defendant  indorsed  them  to  Zouch,  and 
Zouch  to  the  plaintiff;  the  first  objection  was,  that  the  plaintiff  had  been 
guilty  of  laches,  but  the  jury  thought  he  had  not,  and  it  was  then  urged 
that  the  second  note  was  not  assignable ;  and  Holt,  C.  J.  agreed,  that  the 
indorsement  of  this  note  did  not  make  him  that  drew  it  chargeable  to  the 
indorsee ;  for  the  words  "or  to  hi*  order,"  give  authority  to  assign  it  by  in-  x 
donement,  but  the  indorsement  of  a  note  which  has  not  these  words  is 

food,  so  as  to  make  the  indorser  chargeable  to  the  indorsee. 
(/)  Id.  ibid.— Smallwood  v,  Vernon,  8tra.  478.-^Balingaus  v.  Gloster,  3 


(1)  The  same  point  was  decided  in  actions  brought  in  Pennsylvania  by 
the  indorsee  of  a  note  and  bill,  not  negotiable,  against  the  acceptor  of  the 
latter  and  the  maker  of  the  former.  Gerard  v.  La  Coote,  1  DalL  194.  Bar* 
riere  ▼.  Murac9  2  Ball.  249. 

(2)  The  indorsement  of  a  bill  or  note  is  not  merely  a  transfer  of  the  pa* 
per ;  but  it  is  a  new  and  substantive  contract.  Slacum  v.  Pomeroy.  6  Crancb, 
322.  It  is  in  fact  the  same  as  a  new  bill  drawn  by  the  indorser  on  the  accep- 
tor, in  favour  of  the  indorsee.  Van  Staphorot  v.  Pearoe,  4  Mass.  Rep.  258. 
See  Lemnox  v.  Prout,  3  Wheaton,  520.  JBonh  of  J\T.  America  V,  Berrien, 
1  Yeates'  Rep.  360. 

VQX.   I.  R 


OV  THE  INDOR8KM&NT  AND  TRANSFER 

I.  rttof  HUh  transaction,  imposes  on  the  person  making  it  an  obligation  to  his 
b^aretranfl-  jmine(jiftte  assignee,  similar  to  that  created  by  indorsement.  East 
India  certificates  are  not  indorseable,  so.  as  to  transfer  the  legal 
interest  (a)  ;  and  it  was  held  that  East  India  bonds  were  not 
transferable  so  as  to  pass  the  legal  interest  to  the  purchaser,  but 
this  has  been  altered  by  a  late  statute  (b).  K  doubt  was  once  sug- 
gested, whether  a  check  or  draft  on  a  banker  were  negotiable  out 
of  the  bills  of  mortality  (c);  but  it  is  now  settled,  that  this  in- 
strument is  as  negotiable  as  a  bill  of  exchange  (d) ;  and  it  seems, 
that  a  bill  or  note  payable  to  bearer,  may  be  transferred  and  de- 
clared   n  as  indorsed  (e).  (1) 

The  law  having  in  general  already  determined  when  a  bill  is 
assignable,  and  the  mode  by  which  the  transfer  is  to  be  effected, 
it  is  the  province  of  a  court  (/),  and  not  that  of  a  jury,  to  decide 
on  the  negotiability  of  these  instruments,  unless  in  new  eases 
where  the  law  merchant  is  doubtful,  when  evidence  of  the  cus- 
tom may  be  received  (g). 
[  *  143  ]  *Whena  bill  or  note  has  been  unduly  obtained,  the  negotiation 
of  it  may  be  restrained  by  a  court  of  equity  (h)  :  which  has  a  par- 
ticular jurisdiction,  to  prevent  a  party  from  being  sued  at  law  up- 
on-a  security  which  has  been  improperly  obtained,  and  to  order  it 
to  be  delivered  up  to  be  cancelled  (%).    But  at  law,  except  in 

(a)  Williamson  v.  Thomson,  16  Ves.  jun.  450. 

h)  Glynn  v.  Baker,  13  East.  509.— 51  Geo.  3.  cap.  64.— As  to  a  navy 
bill  see  M'Lieshe  v.  Ekins,  Say.  73.  cited  13  East.  515.  n.  (a), 
c)  Grant  v.  Vaughan,  3  Burr.  1517. 

[</)  Boehm  *.  Stirling,  7  T.  R.  430. 

jt)  Way  nan  v.  Bend,  1  Campb.  N.  P.  175.  In  an  acjkion  against  the  ma- 
ker of  a  promissory  note,  payable  to  T.  L.  or  bearer,  the  defendant  aver- 
red- an  indorsement  by  T.  L.  and  Lord  Ellenborough  held  that  the  plain- 
tiff having  stated  such  indorsement  though  unnecessarily,  was  bound  to 
prove  it;  and  that  the  plaintiff  could  not  recover  on  the  money  counts,  as 
he  was  not  an  original  party  to  the  bill. 

(/)  Edie  v.  East  India  Company,  2  Burr.  1224. — Grant  v.  Vaughan,  3 
Burr.  1523,  8. 

(g)  Stone  t;.  Rawlinson,  Willes,  561.— -Edie  v.  East  India  Company, 
2  Burr.  1216.— 1  Bla.  Rep.  295,  S.  C.—  Carvkk  v.  Vickery,  Dougl 
653. 

(A)  Bromley  v.  Holland,  7  Ves.  jun.  20.— Jervis  v.  White,  id.  413.- 
Newman  v.  Milner,  2  Ves.  jun.  483. — Hammersley  v.  Purling  3  Ves.  jun. 
757.— Berkeley  v.  Brymer,  9  Ves.  jun.  355.% 

(t)  New  land  v.  Milner,  2  Ves.  jun.  488.  Plaintiff  prayed  a  discovery,  in- 
junction, and  delivery  of  a  bill  of  exchange ;  upon  the  answers  and  evi- 
dence, the  right  being  clear,  the  court  refused  an  opportunity  of  trying  it  at 
law,  and  decreed  an  immediate  delivery.— See  also  Jervis  v.  While,  7  Ves. 
jun.  413. 


(1)  If  the  payee  of  a  note,  payable  to  bearer,  indorse  his  name  on  the 
note,  he  will  be  liable  on  the  note  in  the  same  manner  as  if  it  were  payable 
to  order.  Brush  v.  Reeve** 8  adm.  3  John.  Rep.  439. 
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ike  instance  of  a  warrant  of  attorney,  there  is  no  jurisdiction  to  or-  i.W&of  W«s* 
tier  the  security  to  be  vacated,  and  the  contracting  party  roost,  at  feraoie. 
tie  ri*k  of  losing  the  evidence  which  might  establish  his  defence, 
tiit  till  the  party  who  holds  the  security  thinks  fit  to  try  the  vali- 
dity of  the  instrument  in  an  action  ;  and  should  he  be  nonsuited  he 
Till  still  be  at  liberty  to  proceed  de  novo  upon  his  security ;  but  a 
cotrt  of  equity  will  often  decree  instruments  to  be  delivered  up  to 
be  cancelled,  although  the  objection  to  their  validity  might  be  ta- 
ken advantage  of  at  law,  for  fear  that  the  evidence  to  impeach  them 
maybe  lost,  or  a  vexatious  use  made  of  them  (a).  But  as  the  party 
applying  for  relief  seeks  equity,  he  must  observe  it,  and  therefore 
the  court,  in  affording  relief,  will  compel  him  to  pay  *what  may  be    [  *  144  3 
justly  doe,  and  will  impose  on  him  such  equitable  terms  as  the 
justice  of  the  case  may  require  (6). 

With  respect  to  the  persons  who  may  transfer  a  bill  or  note,  JL^?°  *"* 
whoever  has  the  absolute  property  may  assign  it  if  payable  to  or- 
der(c).  In  general  a  valid  transfer  can  only  be  made  by  the  payee, 
or  the  person  who  is  legally  interested  in  the  instrument  or  by  his 
agent,  and  consequently  an  indorsement  by  a  person  of  the  same 
name  i*  inoperative,  (except  against  the  party  making  it,  and  the 
subsequent  indorsers)  although  the  person  entitled  to  transfer  the 
instrument  was  not  particularly  described  in  it(tf).    And  we  have 

Sir  Edward  Smith  v.  Haytwell,  Ambl.  66.  Bill  to  be  relieved  against  a 
promissory  note  given  upon  a  marriage  brokage  agreement ;  on  motion 
the  defendant  was  restrained  from  parting  with  or  assigning  the  note, 
till  answer  or  further  order. — See  also  3  Bro.  C.  C.  <477.«— .Prac.  Beg. 
Ch.  233. 

v,  Blackwood,  3  Anstr.  851.  %An  injunction  was  granted  to  pre- 
vent tbe  negotiating  a  note  obtained  at  play,  upon  affidavit  before  service 
of  the  subpoena. — See  also  Newman  v.  Franco,  2  Anstr.  519.  Andrews  v. 
Berry,  3  Anstr.  624— Newland  on  Contracts.  491,  2,  3,  4. 

Burrows  v.  Jemimo,  2  Eq.  Ca.  Abr.  525,  pi.  7.  Where  the  acceptance 
of  a  biD  of  exchange  became  void,  by  the  law  of  a  foreign  country,  and  was 
vacated  by  a  competent  court  there,  a  perpetual  injunction  was  granted 
against  proceedings  here. 

Berkeley  v.  Brymer,  9  Ves.  jun.  355.  Affidavits  cannot  be  read  in  sup- 
port of  an  injunction  to  restrain  the  negotiation  of  a  bill ;  and  from  Iveson 
t.  Harris,  7  Ves.  jun.  257  it  appears  that  an  injunction  is  not  binding  upon 
a  person  not  party  in  the  cause. 

(a)  Id.  ibid,  and  see  other  cases  in  Newland  on  Contracts,  493*4. 

(&)  Byne  v.  Vivian,  5  Ves.  jun.  604. — Newland  on  Contracts,  494§  5  Pitz- 
roy  r.  Gyllim,  1  T.  R.  153.— Hindle  v.  O'Brien,  1  Taunt.  413.— Benfield  v. 
Solomon,  9  Ves.  jun.  84. 

(c)  Per  curiam,  in  Stone  v.  Rawlinson,  Barnes,  165.— Willes,  560. 
S.  C. 

(<f)  Mead  v.  Young,  4  T.  R.  28.— Gibson  r.  Minet,  1  Hen.  Bla.  607.  A 
bill  payable  to  Henry  Davis,  or  order,  was  sent  by  the  post,  and  got  into 
the  hands  of  a  wrong  Henry  Davis,  who  indorsed  it  to  the  plaintiff;  there 
was  no  description  of  Henry  Davis  on  the  bill,  in  addition  to  his  name  nor 
was  any  fraud  imputable  to  the  plaintiff.  This  was  an  action  against  the 
acceptor,  and  on  his  offering  evidence1  to  shew  that  the  Henry  Davis  who 
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n.  Wh*  ««y  j^en  that  an  indorsement  by  an  infant  payee  will  not  pass  any  lit* 
terest  in  the  bill  against  himself,  though  the  acceptor  and  subse- 
quent indorsers  will  in  general  be  liable  (a).  The  same  role  applies* 
to  the  right  of  transferring  a  bill  made  payable  to  bearer  or  to  order. 

r  *  145  1  aot*  "indorsed  in  blank,  if  the  person  to  whom  it  is  assigned  or 
pledged,  knew  at  the  time  he  became  the  holder,  that  the  person 
making  the  transfer  had  no  right  to  make  it  (b).  If,  however,  the 
holder  had  no  knowledge  of  that  circumstance,  and  took  the  bill 
bona  fide,  either  absolutely  or  as  a  pledge,  such  transfer  will  be  as 
operative,  and  will  convey  the  same  rights,  as  if  it  had  been  made 
by  a  person  authorized  to  make  it ;  for  it  would  be  a  great  clog  on 
the  negotiability  of  bills  and  checks,  if  the  holder  were  bound  in 
every  instance  where  there  are  no  suspicious  circumstances,  to  in- 
quire into  the  right  of  the  person  making  the  transfer  (c).  There- 


indorsed  the  bill  was  not  the  person  in  whose  favour  it  was  drawn,  Lord 
Kenyon  was  of  opinion,  that  the  evidence  was  inadmissible^  and  he  retained 
that  opinion  after  cause  shewn  against  an  application  for  a  new  trial,  but 
Ashhurst,  Buller,  and  Grose,  Justices,  held,  that  unless  the  indorsement  was 
made  by  the  person  to  whom  the  bill  was  really  payable,  it  was  a  forgery, 
and  could  confer  no  title,  and  that  therefore  it  was  competent  for  the  de- 
fendant to  shew,  thai  the  person  who  indorsed  the  bill  was  not  the 
person  in  whose  favour  it  was  made,  and  a  new  trial  was  accordingly 
granted. 

(a)  Ant er  26.— Taylor  v.  Groker,  4  Esp.  Ni.  Pri.  Ca.  187.  In  an  action 
against  the  acceptor  of  a  bill,  drawn  by  Eversfield  and  Jones,  on  the  de- 
fendant, and  payable  to  their  own  order,  and  indorsed  by  them  Jo  one  S. 
and  by  him  to  the  plaintiff ;  it  appeared  that  both  the  drawers  were  infants 
at  the  time  of  drawing  the  bill,  but  Lord  Ellenborough  held,  that  though 
that  might  have  been  a  good  defence,  had  the  action  been  brought  against 
the  drawers  themselves,  it  was  no  defence  in  the  present  action.  Verdict 
for  the  plaintiff,  but  quarre  if  the  infant  afterwards  dissent  to  his  indorse, 
ment,  whether  such  defective  transfer  of  his  interest  in  the  bill  would  not 
defeat  the  plaintiffs  claim'. 

(b)  Roberts  and  others  v.  Eden,  1  Bos  &  Pul.  398.  The  plaintiffs  were 
assignees  of  the  indorsee  of  a  promissory  note,  made  by  the  defendant,  pay- 
able to  one  Runt  or  order,  on  demand  for  money  borrowed,  and  who  in- 
dorsed it  over  to  the  bankrupt.  Hunt  and  the  defendant  afterwards  set- 
tied  accounts,  but  the  promissory  note  was  nottnentioned.  it  was  given  in 
evidence  that  the  note  had  passed  several  times  between  Hunt  and  the 
bankrupt,  but  upon  one  occasion,  Hunt  told  him  that  it  must  not  be  nego- 
tiated, as  he  should  want  it  when  he.  settled  accounts  with  defendant.  The 
jury  upon  the  trial,  sfound  a  verdict  for  the  defendant,  and  upon  a  mo- 
tion for  a  new  trial,  the  court  held,  that  the  verdict  was  right,  and  that  the 
evidenceswas  decisive  to  shew  that  the  note  was  not  negotiated  to  the  bank- 
rupt, but  only  deposited  with  him  as  a  pledge,  and  that  it  must  remain  in 
his  bands  subject  to  the  same  equity  as  if  it  were  in  the  hands  of  the  origi- 
nal payee. 

(c)  Grant  v.  Vaughan,  Burr,  1516.  The  defendant  gave  a  cash  note  up- 
on his  banker,  to  one  Bickuell,  payable  to  Ship  Fortune,  or  bearer.  Bick- 
nell  lost  it,  and  the  plaintiff  afterwards  took  it  bona  fide  in  the  course  of 
trade,  and  paid  a  valuable  consideration  for  it.  The  banker  (in  conse- 
quence of  an  order  from  the  defendant)  refused  to  pay  it,  upon  which  the 
plaintiff'  brought  this  action.  Lord  Mansfield  left  it  to  the  iury  to  consi- 
der, first,  whether  the  plaintiff  came,  to  the  possession  of  the  bill  fairly  and 
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fore  if  indorsed  bills  be  delivered  to  a  person  for  a  particular  par-  n.  Who  *■*> 
poee,  and  he  negotiate  them  to  a  third  person  who  does  not  know 
the  trust,  the  latter  will  become  beneficially  entitled  to  the  bills, 
however  fraudulent  the  conduct  of  the  agent  (aj;  and  if  A*  deposit 
Wis  ^indorsed  in  blank  with  B.  his  banker,  to  be  received  when  [  *  146  ")• 
due,  and  the  Tatter  raise  money  upon  them  by  pledging  them  with 
€.  another  banker,  and  afterwards  become  bankrupt,  A.  cannot 
maintain  trover  against  C,  for  the  bills  (b)  ;  and  the  same  doc- 

tens,  fide ;  and  secondly,  whether  such  draft  was  in  fact  and  practice  ne- 
gotiable, and  the  jury  found  for  the  defendant  i  but  upon  application  for  a 
new  trial,  and  cause  shewn,  the  Court  were  of  opinion,  that  the  second 
point  ought  not  to  hare  been  left  to  the  jury,  because  it  was  clear  that 
such,  drafts  were  negotiable,  and  if  the  jury  thought  the  plaintiff  took  the  * 

note  Curry  and  bona  fide,  of  which  there  appeared  to  be  no  doubt,  he  was 
entitled  to  recover.  A  new  trial  was  accordingly  granted,  in  which  the 
plaintiff  recovered. 

(a)  Bolton  v.  Puller,  1  Bos.  &  Pul.  539.  Forbes  and  Gregory,  traders  in 
London,  were  also  partners  in  the  house  of  Caldwell  and  Co.  in  Liverpool ; 
Bolton  dealt  with  Caldwell  and  Co.  and  they  prevailed  with  the  house  in 
London  to  let  him  make  his  bills  payable  there ;  Bolton  kept  no  account 
but  with  the  house  in  Liverpool,  and  they  kept  the  account  with  the  house 
In  London,  and  the  payments  on  Bolton's  bills,  when  made,  were  carried 
by  the  house  in  London  to  their  account  with  the  house  in  Liverpool,  and 
by  the  house  in  Liverpool,  to  their  account  with  Bolton.    In  February  1793, 
he  accepted  bills  payable  at  the  house  in  London,  to  the  amount  of  19,702/. 
and  to  enable  the  Liverpool  house  to  provide  for  their  payment,  he  indorsed 
to  them,  (amongst  other  bills)  a  bill  for  40002.  and  another  for  3987. ;  these 
two  mils  they  remitted  generally  with  many  others  to  Forbes  and  Gregory, 
to  whom  they  were  considerably  indebted,  but  before  the  latter  bill  arrived, 
both  houses  became  bankrupt.    The  acceptances  were  payable  before  the 
indorsed  biOs;  Bolton  was  obliged  to  pay  all  his  own  acceptances,  and  the 
assignees  of  Forbes  and  Gregory  having  refused  to  deliver  up  these  bills, 
he  brought  trover  for  them.    A  special  verdict  was  found,  and  after  two 
arguments}  the  court  were  unanimously  of  opinion,  that  the  assignees 
were  entitled  to  keep  the  bills ;  they  admitted  that  as  Forbes  and  Gregory 
were  partners  in  the  Liverpool  house,  they  were  to  be  considered  as  privy 
to  the  fact  that  the  bills  had  been  indorsed  to  that  house,  to  enable  it  to 
provide  for  Bolton's  acceptances ;  but  they  held,  that  the  application  which 
had  been  made  of  these  bills,  was  the  very  thing  which  Bolton  intended, 
and  that  therefore  the  privity  of  the  London  house,  in  the  agreement  made 
between  him  and  the  house  at  Liverpool,  could  have  no  effect  on  the  trans- 
action which,  as  between  the  two  houses  had  undoubtedly  changed  the  property 
si  the  bills,  that  for  the  purposes  of  providing  for  Bolton's  acceptances,  the 
house  at  Liverpool  was  entitled  to  deal  with  the  acceptances  as  it  thought 
fit,  and  they  had  therefore  a  right  to  remit  them  to  Forbes  and  Gregory ; 
and  as  they  were  indebted  to  Forbes  and  Gregory,  in  more  than  the 
amount,  the  assignees  of  Forbes  and  Gregory  were  entitled  to  keep  them. 
Judgment  for  the  defendants.    Ramsbottom  v.  Cater,  1  Stark.  228.  See 
also  Payley  on  Prin.  and  Ag.  154,  5. 

Jb)  Collins  v.  Martin,  1  Bos.  &  Pul.  648.-2  Esp.  520.  S.  C.  The  plain- 
Is  sent  bills  indorsed  in  blank  to  Messrs.  Nightingales,  to  receive  the  mo- 
ney upon  them ;  they  borrowed  money  of  the  defendants,  and  pledged 
these  bills  as  a  security ;  they  afterwards  became  bankrupt,  and  the  plain- 
tiff brought  trover  for  the  bills,  there  being  no  evidence  that  the  defen- 
dants knew  under  what  circumstances  the  bills  had  been  left  with  Messrs. 
N.  or  how  the  plaintiff's  account  (he  bein£  in  cash)  stood  with  them. 
Byre,  C.  J.  thought  the  action  would  not  he  and  nonsuited  the  plaintiff. 
On  a  rule  nisi  to  set  aside  the  nonsuit,  it  was  urged,  that  though  the  Messrs. 
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II.  Who  may  trine  extends  to  navy  *bill&(a)  and  exchequer  bills(6)  ;and  thovgjh 
p^^l  -,    in  general  a  factor  cannot  pledge  the  goods  of  his  principal  (c), 
it  is  otherwise  in  the  case  of  a  bill  (1). 

The  fraudulent  misapplication  by  bankers,  brokers,  and  other 
agents,  in  pledging  and  misapplying  the  bills  and  other  negotia- 
ble securities  of  their  employers,  not  being  cognizable  by  the  cri- 
minal law  (<*),  the  statute  52  Geo.  3.  c  63.  was  passed  to  prevent 
such  embezzlement,  by  which  it  is  enacted,  "  That  if  any  per- 
son, with  whom  as  banker,  merchant,  broker,  attorney,  or  agent, 
of  any  description  whatsoever,  with  whom  any  ordnance,  deben- 
ture, exchequer,  navy,  victualling,  or  transport  bill,  or  other  bill, 
warrant,  or  order  for  the  payment  of  money,  state  lottery  ticket, 
or  certificate,  seaman's  ticket,  bank  receipt  for  payment  of  any 
loan,  India  bond,  or  other  bond,  or  any  deed,  note,  or  other  secu- 
rity for  money,  or  for  any  share  or  interest  in  any  national  stock 
or  fund,  of  this  or  any  other  country,  or  in  the  stock  or  fund  of 

N,  might  have  negotiated  the  bills,  they  would  not  pledge  them ;  but  after 
consideration  the  court  was  unanimous,  that  they  had  the  power  of  binding 
the  plaintiff  as  well  by  pledging  as  negotiating  the  bills,  of  which  they 
were  enabled  to  hold  themselves  out  to  the  world  as  the  absolute  owners. 

See  also  Bolton  v.  Puller,  1  Bos.  &  Pul.  546,  in  which  Eyre,  C.  J.  said, 
"it  is  clear,  that  if  endorsed  bills  are  deposited  with  a  banker,  and  they  are 
by  him  negotiated  to  a  third  person,  though  the  purpose  for  which  they 
were  deposited  should  be  ever  so  cruelly  disappointed,  the  original  owner 
can  have  no  claim  to  recover  them  in  trover,  against  such  third  person." 

Ex  parte  Pease,  and  another,  in  the  matter  of  Boldero  and  Co.  1  Rose, 
238.  in  which  the  Lord  Chancellor  states  the  law  to  the  same  effect.  See 
also  Payley  on  Prin.  and  Ag.  154,  5. 

(a)  Goldsmyd  and  another  v.  Gaden  and  another,  in  Chan.  13th  June, 
1796^  cited  in  Collins  v.  Martin,  1  Bos.  &  Pul.  649.  The  plaintiffs,  who 
were  brokers,  advanced  money  on  three  navy  bills,  and  a  deposit  of  scrip, 
and  though  it  afterwards  appeared,  that  both  navy  bills  and  scrip  were  left 
by  the  defendant  in  the  hands  of  the  party  depositing  for  a  particular  pur- 
pose, and  were  not  his  property,  but  the  property  of  the  defendants ;  yet, 
on  a  bill  filed  in  equity,  it  was  referred  o  the  Master,  to  take  an  account  of 
what  was  due  to  the  plaintiffs,  and  an  issue  at  law  was  refused  by  the  Chan- 
cellor, who  thought  the  question  too  clear  to  be  disputed.  See  also  as  to 
navy  bills,  Jones  v~  Rydc,  1  Marsh.  157, 

(b)  Clayton's  Case,  1  Meriv.  572  to  585,  from  which  it  also  appears,  that 
if  one  of  several  partners,  bankers,  improperly  dispose  of  such  bills,  the 
firm  will  be  liable  for  the  amount. 

(c)  Newsome  v.  Thornton,  6  East.  21.  but  see  Roberts  v.  Eden,  1  Bos. 
&  Pul.  398.  This  is  now  clearly  settled  in  Martin  t*.  Coles,  1  M.  &  S.  140. 
and  Solly  v.  Rathbone,  2  M.  &  S.  298.  See  the  distinctions  in  Payley  on 
Prin.  and  Ag.  154,  5. 

•  («/)  Walsh's  Case,  4  Taunt.  258.  284.  2  Leach,  1054,  S.  C.  See  also  Clay, 
ton's  Case,  1  Meriv.  579. 


(1)  See  Putnam  v.  Sullivan,  4.  Mass.  Rep.  45. 

Bills  of  exchange  indorsed  to  an  agent  for  the  plaintiffs,  or  order,  for  their 
account,  deposited  with  the  defendants  by  such  agent  as  a  security  for  fu- 
ture advances,  may  be  recovered  by  the  plaintiffs  in  an m  action  of  trover. 
Trucltel  v.  Barmulon,  1  Moore's  Rep.  543. 


OF  BILLS,  fcc* 

any  corporation,  company,  or  society,  established  by  act  of  par-  J***?*  "** 
foment  or  royal  charter,  or  any  power  of  attorney,  for  the  sale  or    r  *  |^g  -1 
transfer  of  any  such  stock  or  fond,  or  any  share  or  interest  therein, 
or  any  plate,  jewels,  or  other  personal  effects  shall  have  been  de- 
posited, or  shall  be  or  remain  for  safe  custody,  or  upon  or  for  any 
special  purpose,  without  any  authority,  either  general,  special, 
conditional,  or  discretionary,  to  sell,  pledge,  or  transfer  such  deben- 
ture, &c  shall  Bell,  negotiate,  transfer,  assign,  pledge,  embezzle, 
secrete,  or  in  any  manner  apply  to  his  own  use  or  benefit,  any  such 
debenture,  &c.  in  violation  of  good  faith,  and  contrary  to  the  spe- 
cial purpose  for  which  the  things  hereinbefore  mentioned,  or  any 
or  either  of  them  shall  have  been  deposited,  or  shall  have  been 
or  remained  with,  or  rn  the  bands  of  such  person,  with  intent  to 
defraud  the  owner  of  any  such  instrument  or  security,  or  the 
person  depositing  the  sAme,  or  the  owner  of  the  stock  or  fund, 
share  or  interest  to  which  such  security  or  power  of  attorney 
shall  relate,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and 
punished  with  transportation  for  any  term  not  exceeding  four- 
teen years,  or  undergo  any  other  punishment,  as  the  court  in  mis- 
demeanors in  general  have  discretion  to  inflict  (a).* 

Where  a  bill  or  note  has  been  made  payable  to,  or  indorsed  to 
9.  feme  sole  who  afterwards  marries,  or  where  it  is  made  during 
the  coverture,  the  right  pf  transfer  vests  in  her  husband,  he  being 
by  the  marriage  entitled  to  all  her  personal  property (6).  If  a  bill 
or  note  "be  made  payable  to  a  feme  covert,  it  is  in  legal  operation  £  «  149  1 
payable  to  the  husband,  and  an  effectual  indorsement  must  in  ge- 
neral be  in  his  name(c).  But  we  have  seen,  that  if  the  husband 
permit  his  wife  to  act  as  his  agent,  or  to  carry  on  trade  as  a  feme 
sole,  his  authority  to  indorse  may  be  presumed  ;  and  if  a  promis- 
sory note  is  made  payable  to  a  married  woman,  and  she  indorse 


(a)  See  this  statute,  post,  Appendix.  3  Chitty  on  Crim.  Law,  922,  3. 
and  985, 6.  *» 

(*)  Ante,  25,  6.  Conner  v.  Martin,  1  8tra.  510. — SeL  Ca.  96.  8.  C, 
RawUmon  v.  Stone,  3  Wils.  5.— Miles  v.  Williams,  10  Mod.  245.— Hatchett 
«.  RaddeJy,  2  Hla.  Rep.  1081.— Caudell  v.  Shaw,  4T.R.  361.— Lavie  v. 
Philips,  3  Burr.  1776. 

Conner  v.  Martin,  1  Stra.  516.  cited  3  Wils.  5.  A  bill  was  made  payable 
to  Susan  Conner  or  order,  while  she  was  sole.  She  married,  and  during 
her  coverture  indorsed  it  to  the  plaintiff,  and  upon  demurrer  and  argument, 
the  court  of  Common  Pleas  held,  that  the  feme  covert  could  not  assign  the 
note,  because  by  the  marriage,  it  became  the  sole  and  right  property  of  her 
husband. 

Miles  v.  Williams,  10  Mod.  245.  Per  Parker,  C.  J.  If  a  note  be  payable 
to  a  feme  sole  or  order,  and  she  marries,  her  husband  is  the  proper  person 
to  indorse  it. 

(c)  Barlow  v.  Bishop,  I  East.  432.-3  Esp.  Bep.  26a.  8.  C.— Ante, 
25, 6.  n.  4. 
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U.  0%>  may  it  for  value  in  her  own  name,  and  the  maker  afterwards  promise*- 
transfer.         to  pay  itf  in  ^  a€tjon  agafagt  him  by  the  indorsee,  it  will  be  pre- 

sumed  that  the  nominal  payee  had  authority  from  her  husband  t« 
indorse  the  note  in  that  form,  and  the  indorsement  will  be  consi- 
dered as  vesting  a  legal  title  to  the  note  in  the  plaintiff  (a). 

If  a  man  become  a  bankrupt,  all  his  property  in  which  he  i» 
beneficially  interested,  is  vested  by  the  assignment  of  the  com- 
missioners in  die  assignees,  by  relation  to  the  act  of  bankruptcy, 
so  as  to  defeat  all  intermediate  acts  done  by  him  to  dispose  of  his 
property,  and  consequently  the  right  of  transfer  of  a  bill  or  note, 
is  in  general  vested  in  them  from  the  time  of  the  act  of  bankrupt* 
cy(6) ;  and  the  defect  of  title  in  the  indorsee  may  be  taken  ad- 
vantage-of  under  the  plea  of  non-assumpsit(c) ;  and  after  a  secret 
act  of  bankruptcy  committed  by  one  of  two  co-partners,  he  cannot 
by  an  indorsement  in  the  name  of  the  firm,  transfer  negotiable  se- 
curities which  existed  before  the  act  of  bankruptcy,  unless  under 
the  circumstances  presently  mentioned(tf) ;  and  it  has  been  doubt- 
ed, whether  the  solvent  partner  can  in  such  case,  without  the  con- 
currence of  the  assignees  of  the  bankrupt,  indorse  the  bill(e) ; 
[  *  150  3    and  at  least  a  'declaration  upon  such  an  indorsement,  should  not 

(a)  Coates  v.  Davis,  1  Campb.  485. — Ante,  26.  n.  1. 

(6)  Pinkerton  v.  Marshall,  2  Hen.  Bla.  335.— Thomason  v.  Frere,  10 
East.  418. — Kamsbottom  v.  Lewis,  1  Campb.  279.—  Ante,  46.  and  notes. 

(c)  Pinkerton  v.  Adams,  2  Esp.  Rep.  611.  admitted  in  Ardent?.  Watkins^ 
3  East.  322. 


(d)  Ante,  46.— Thoroason  v.  Frere,  10  East.  418. 


e)  Abel  v.  Sutton,  3  Esp.  107,  8. — Ramsbottom  v.  Lewis,  1  Campb.. 
299.— Ramsbottom  v.  Cater,  1  Stark.  288.  From  Abel  v.  Sutton,  it  should 
seem,  that  after  the  act  of  bankruptcy  of  one  of  several  partners,  and  the 
commission  issued  against  him,  the  property  in  a  bill  can  only  be  transfer- 
red by  the  respective  indorsements  of  the  assignees,  and  the  solvent  part- 
ner. Lord  Renyon  there  says,  If  a  fair  bill  existed  at  the  time  of  the  part- 
nership, but  is  not  put  into  circulation  till  after  the  dissolution,  ail  the  part- 
ners must  join  to  make  it  negotiable  ;  the  moment  the  partnership  ceases, 
the  partners  are  tenants  in  common  of  the  partnership  property  undisposed 
of  from  that  period;  and  if  they  send  any  securities  which  belonged  to' the 
partnership,  into  the  world  after  such  dissolution,  all  must  join  in  doing  so. 
See  observations,  1  Campb.  281.  n.  (b). 

In  Ramsbottom  v.  Lewis,  1  Campb.  279.  the  declaration  stated,  that  both 
partnersdbew  and  indorsed  the  bill,  although  one  of  the  partners  was  then 
a  bankrupt,  and  Lord  Ellenborough  held,  that  under  such  declaration,  the 
indorsee  could  not  recover.  His  lordship  said  the  declaration  states  that 
both  parties  drew  and  indorsed  the  bill,  but  upon  this  last  supposition  at  the 
time  of  the  indorsement,  one  partner  had  no  longer  any  interest  in  it,  and 
was  incapable  of  exercising  any  act  of  ownership  over  it ;  the  partnership 
had  in  fact  then  ceased  to  exist,  and  the  solvent  partner  was  to  be  consider- 
ed as  tenant  in  common  of  the  bill  along  with  the  assignees  of  the  other. 
However,  in  general,  a  transfer  of  partnership  property  made  bv  the  sol. 
vent  member  of  a  firm,  after  an  act  of  bankruptcy  committed  by  his  partner, 
cannot  be  invalidated,  12  Mod.  246— Fox  t>.  Hanbury,  Cowp.  448.— 
Smith  v.  Oriel,  1  East.  369.— Smith  v.  Stokes,  1  East  364.— 1  Mont,  oh 
Fart.  154* 
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state  that  the  bankrupt  joined  in  the  indorsement^).  But  it  has  ^ln^!D*y 
been  adjudged,  that  if  a  trader  deliver  a  bill  for  a  valuable  consi- 
deration to  another,  previously  to  an  act  of  bankruptcy,  and  for* 
get  to  indorse,  be  may  indorse  it  after  his  bankruptcy  (A) ;  and  if 
2*  and  his  assignees  refuse,  they  may  be  compelled  to  do  so  by 
petition  to  the  Chancellor,  who  will,  in  such  case,  order  the  costs 
tf  the  petition  to  be  paid  out  of  the  estate  of  the  bankrupt(c). 
And  as  in  general  property,  in  which  *a  bankrupt  has  no  beneficial  C  *  1^1  3 
interest,  does  not  pass  to  his  assignees  under  the  assignment, 
therefore  where  a  bill  has  been  accepted  by  another  for  his  ac- 
commodation, he  may,  after  an  act  of  bankruptcy,  indorse  it,  so  as 
to  convey  a  right  of  action  thereon  to  a  third  person,  against  the  ac- 
commodation acceptor(<Z)(l)«  But  if  there  were  an  exchange  of  ac- 

(«)  Raroabottom  v.  Lewis,  1  Campb.  279.  281.  note  supra. 

(6)  Smith  v.  Pickering,  Peake's  Ca.  50.-— Anon.  1  Campb.  492.— Rolles> 
ton  v.  Herbert,  3  T.  3.  411.  and  see  also  1  Rose,  14  note  (aj. 

Small  t.  Pickering,  Pcake  Ca.  50.  Richardson  and  Hill  drew  a  bill  upon 
the  defendant,  payable  to  their  own  order,  which  the  defendant  accepted  j 
the  drawer*  delivered  this  bill  to  the  plaintiffs  for  a  valuable  consideration, 
but  forgot  to  indorse  it;  they  afterwards  became  bankrupts,  and  then  in- 
dorsed (t  The  plaintiffs,  as  indorsees,  now  sued  the  defendant  as  accep- 
tor ;  Lord  Kenyon  was  clearly  of  opinion  that  the  indorsement  was  good, 
and  the  plaintiffs  had  a  verdict. 

Anon.  1  Campb.  492,  in  notes.  The  bill  was  delivered  to  the  indorsee, 
with  the  intent  of  transferring  the  property  in  it  to  him  more  than  two 
months  before  the  commission,  but  the  indorsement  was  not  in  effect  writ- 
ten upon  ft  till  within  two  months.  Lord  EUenborough  held,  that  the 
writing  of  the  indorsement  "had  reference  to  the  delivery  of  the  biU,  and 
that  the  case  was  clearly  within  the  statute. 

(c)  Ex  parte  Greening,  t3  Yes.  jun.  206.  -Cullen,  190.  but  see  ex  parte 
HaD,  1  Rose,  13, 14. 

(d)  Arden  v.  Watkins,  3  East.  317.— -Wallace  v.  Hardacre,  1  Campb.  46 
wd  47.  and  Rarnsbottom  v.  Cater,  1  Stark.  288. 

Arden  v.  Watkins,  3  East.  317.  On  the  5th  October,  1801,  Lewis  Jones 
committed  an  act  of  bankruptcy,  on  which  a  commission  issued  on  31st 
December/1801.  On  the  4th  December,  1801.  he  drew  a  bill  on  Watkins 
for  100L  payable  to  his  own  order,  and  indorsed  it  to  the  plaintiff,  who  paid 
him  full  value ;  Watkins  owed  Jones  nothing,  but  accepted  the  bill  to  ena- 
ble him  to  raise  money  upon  it,  and  Jones  deposited  a  lease  with  him,  as 
an  indemnity ;  The  assignees  insisted  upon  a  restoration  of  the  lease,  and 
Watkins  refused  to  pay  the  bill ;  action  on  the  bill  and  reference.  The  ar- 
bitrator awarded  against  Watkins,  but  stated  the  facts  specially  to  enable 
him  to  take  the  opinion  ot  the  court.  After  a  rule  nisi,  to  set  aside  the 
award,  cause  shewn,  and  time  taken  to  consider,  the  court  was  clear  that 
the  defendant  was  liable  ;  that  as  Jones  had  no  effects  in  Watkins's  hands,  no 
right  to  indorse  devolved  upon  the  assignees,  and  therefore  his  indorse- 
ment was  effectual,  and  transferred  the  property  to  the  plaintiff.    Rule  dis- 


iV 


(1)  The  payee  of  a  negotiable  note,  holding  it  in  trust  for  another  per* 
son,  may  .by  indorsement  convey  the  note  for  the  benefits  of  the  cettat  gut 
truUj  notwithstanding  his  bankruptcy.     Wilton  v.  Codman,  3  Cranch,  193. 

A  transfer  of  a  note  by  a  debtor  to  his  creditor  in  contemplation  of  bank- 
ruptcy, as  collateral  security  for  the  payment  of  the  debt,  is  void  as  a  fraud 
upon  the  bankrupt  law.    mckt  v.  Wvmar&9  3*  Mass.  Rep.  325. 
Vota  tt        s 
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jtt.  Wh*  may  ceptances  or  securities  between  the  bankrupt  and  the  accomma- 
ttwwter*         elation  acceptor,  then  the  bill  would  be  considered  as  accepted  for 
value,  and  the  indorsement  after  the  act  of  bankruptcy  would    be 
invalid  (a).    And  where  a  trader  having  securities  in  his  banker's 
hands  to  a  certain  amount,  after  a  secret  act  of  bankruptcy,  drew 
on  them  a  bill  for  a  larger  amount  for  his  accommodation,  pay- 
able to  his  own  order,  which,  after  acceptance,  he  indorsed  to  the 
plaintiff,  (who  knew  of  bis  partial  insolvency,  but  not  of  the  act  of 
bankruptcy)  and  a  commission  of  bankrupt  having  been  afterwards 
taken  out,  it  was  held  that  the  plaintiff,  who  was  to  make  title 
through  the  bankrupt's  indorsement,  after  his  bankruptcy,  though 
he  were  entitled  to  sue  the  acceptors  upon  the  bill,  yet  could  onl  j 
recover  on  it  the  amount  of  the  sum  accepted  for  the  accommoda- 
tion of  the  bankrupt,  over  and  above  the  amount  of  the  bankrupt's 
£  *  152  ]    effects  in  the  hands  of  the  acceptors  at  the  time  *of  the  bankrupt- 
cy ;  for  which  latter  amount  alone  they  were  liable  to  account  (6. 
This  rule  of  law  invalidating  transfers  by  a  bankrupt  after  a  se- 
cret act  of  bankruptcy,  having  been  found  extremely  inconvenient 
•to  commerce,  it  was  enacted  by  the  19  Geo.  II.  c.  32.  "  That  no 
person  who  is  or  shall  be  really  and  bona  fide  a  creditor  of  any 
bankrupt*  for  or  in  respect  of  goods  really  and  bona  fide  sold  to 
such  bankrupt,  or  for  or  in  respect  of  any  bill  or  bills  of  exchange, 
really  and  bona  fide  drawn,  negotiated,  or  accepted,  by  such 
bankrupt,  in  the  usual  or  ordinary  course  of  trade  and  dealing, 
shall  be  liable  to  refund  or  repay  to  the  assignee  or  assignees  of 
such  bankrupt's  estate,  any  money  which;  before  the  suing  forth 


(a)  1  Camp.  179.  in  notes. — Buckler  v.  Buttivant,  3  East.  72. 

(6)  Willis  'v.  Freeman  and  another,  12  East.  656.  In  action  by  the  in- 
dorsee, of  the  drawer  of  a  bill  against  the  acceptor,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  court,  upon  a  case,  stating  that 
Anderson,  the  drawer,  being  indebted  to  the  plaintiff  in  more  than  20OOJ. 
and  being  insolvent,  proposed  to  pay  the  plaintiff  a  composition  of  13*.  6rf. 
in  the  pound,  together  with  the  costs  of  an  action  which  had  been  brought 
by  the  plaintiff  against  him,  by  a  bill  upon  the  defendants.  This  proposal 
being  acceded  to,  Anderson  applied  to  the  defendants  to  accent  a  bill  for 
1400/.  for  his  accommodation.  The  defendants  accepted  the  bill,  drawn  on 
the  5th  of  July,  and  payable  on  the  10th  November,  1809,  having  in  their 
hands  effects  of  Anderson,  to  the  amount  of  888(.  16*.  Qd.  Anderson  had 
committed  a  secret  act  of  bankruptcy  on  the  7th  of  March,  1809,  upon 
which  a  commission  issued  on  the  25th  of  July.  The  court  of  King's 
Bench  held,  that  to  the  extent  of  888/.  16*.  Sd.  the  defendants  had  a  right 
to  resist  payment,  on  the  ground  of  their  being  answerable  for  that  amount 
to  the  assignees,  to  whom  these  funds  devolved  upon  the  act  of  bankrupt- 
cy ;  and  that  therefore  the  indorsement  by  Anderson  to  that  extent,  was 
inoperative;  but  as  to  the  surplus  (511/.  3*.  Hd.)  for  which  the  acceptance 
was  accommodation,  the  case  of  Arden  r.  Watkins  was  in  point,  to  shew 
that  the  indorsement  was  valid.  And  they  held  that  the  law  in  this  respect 
had  not  been  altered  by  the  49  Geo.  3.  c.  121.  s.  8.  And  they  therefore 
ordered  the  verdict  to  be  entered  for  this  reduced  sum  of  571/.  3*.  4rf. 
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of  such  commission*  was  really  and  bona  fide,  and  in  the  usual  and  n.  Who  may 
ordinary  course  of  trade  and  dealing,  received  by  such  person  of 
in?  such  bankrupt,  before  such  time  as  the  person  receiving  the 
same  shall  know,  understand,  or  have  notice,  that  he  is  become  a 
bankrupt,  or  that  he  is  in  insolvent  circumstances." 

*It  does  not  appear  to  be  settled,  whether  promissory  notes  are    [  *  153  ] 
within  this  statute  (a).    The  act  only  protects  payments  of  two 
descriptions  of  debts,  viz.  for  goods  sold,  and  hills  of  exchange; 
and  it  also  requires  that  this  payment  shall  be  made  in  the  usuat 
and  ordinary  course  of  trade  (b).    With  respect  to  the  term 

(a)  SeeHarwoodt*.  Lomas,  11  East.  127. 

(6)  Pinkerton  v.  Marshall,  2  Hen.  Bla.  25*.-— Southey  v.  Butler,  3  Bos. 
and  Pul.  237.— Vernon -o.  Hall,  2  T.  R.  648.— Harwood  v.  Lomas,  11  East. 
12T.— Bagley  v.  Schofield,  1  M.  &  S.  338. 

Pinkenon  v.  Marshall,  2  Hen.  Bla.  334.  A.  having1  recovered  a  verdict 
for  a  certain  sum  of  money  against  B,  B.  commits  an  act  of  bankruptcy ; 
afterwards  A.  having  had  no  notice  of  the  bankruptcy,  gives  time  to  B,  and 
and  instead  of  entering  up  judgment  and  suing  out  execution,  takes  a  bill 
drawaby  B.  on  C.  at  a  distant  period,  for  the  amount  of  the  sum  recovered. 
Tha  is  not  a  payment  protected  by  the  stat.  19  Geo.  2  c.  32.  A.  therefore 
is  liable  to  refund  the  money  received  on  the  bill  to  the  assignees  of  B. 

Southey  v.  Butler,  3  Bos.  &  Pul.  237.  A  trader  subsequent  to  an  act  of 
bankruptcy,  being  arrested  and  detained  in  prison  at  the  suit  of  several 
creditors,  sent  for  all  his  creditors  but  one,  and  paid  their  debts  in  full ;  but 
no  otAer  circumstance  occurred  from  which  it  could  be  presumed  that  they 
knew  of  his  bankruptcy  or  insolvency.  Held  that  such  payments  were  not 
protected  by  the  stat.  19  Geo.  2.  c.  32. 

Vernon  and  another  v.  Hall,  2  T.  R.  648.  If  the  payee  of  a  bill  of  ex- 
change, received  from  a  third  person  as  the  price  of  an  estate,  give  time 
to  the  drawee,  on  condition  that  he  shall  allow  interest,  and  afterwards  the 
drawee  discharge  the  bill,  having  in  the  meantime  committed  an  act  of 
bankruptcy,  this  is  not  such  a  payment  in  the  ordinary  course  of  trade  as 
w  protected  by  the  19  Geo.  2.  c.  32.  and  the  assignees  may  recover  the 
money  from  the  payee. 

Harwood  and  another  v,  Lomas,  11  East.  127.  Odell  being  indebted  to 
the  defendant  in  400/.  gave  him,  in  August  1805,  his  note  for  that  sum, 
payable  at  twelve  months,  with  interest  half-yearly.  Part  only  of  the  mo- 
nc)  being  paid,  the  defendant,  in  1806,  arrested  Odell  for  the  residue ;  and 
in  Hilary  term  1807,  obtained  judgment,  which  was  affirmed  on  error  the 
5th  of  February,  1808 ;  and  the  next  day  (the  6th  of  February)  Odell  paid 
the  amount  of  the  damages,  interest,  and  costs.  Odell  had  committed  an 
act  of  Bankruptcy  on  the  27th  of  January,  1808,  on  which  a  commission 
issued,  dated  the  19th  of  February  1808.  In  an  action  by  his  assignees  to 
recover  this  money,  the  only  question  was,  whether  the  payment  by  the 
bankrupt  were  protected  by  the  19  Geo.  2.  c.  32.  The  court  inclined  to 
think  that  it  was  incumbent  on  the  party  receiving"  the  money,  to  shew 
that  the  payment  was  protected  by  the  statute ;  but  it  being  admitted  that 
the  note  had  been  given  for  the  balance  of  an  account  stated,  consisting 
(inter  alia)  of  money  lent  to  the  bankrupt,  the  court  without  expressing 
anv  opinion  as  to  whether  the  statute  could  be  construed  to  extend  to 
n  :ts.  held  that  this  note  could  not  be  said  to  have  been  given  in  the  ordi- 
nary course  of  trade  and  dealing-.    Postea  to  the  plaintiffs. 

Bayly  and  others,  assignees  ofLuckraft,  bankrupt,  against  Schofield  and 
^iother,  1  M.  &  S.  338.  It  was  Jield  that  a  creditor  of  the  bankrupt,  who 
had  sued  out  a  writ  against  him,  and,  without  proceeding  upon  it,  after- 
wards received  from  him  a  bill  of  exchange  in  part  payment  of  his  debt, 
after  being  apprised  that  there  had  been  a  meeting  of  his  creditors,  and 
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II.  Whomiy  «  ♦payment"  it  has  been  decided,  that  if  a  trader,  after  he  hat* 
r  *  154  1  committed  &  secret  act  of  bankruptcy,  indorse  a  bill  of  exchange 
to  a  creditor,  who  received  the  money  due  upon  a  bill,  before  a, 
commission  issues  against  the  trader,  such  payment  is  protected 
by  this  statute  (a).  And  if  a  bill  of  exchange  were  indorsed  by  a 
trader  after  a  secret  act  of  bankruptcy,  in  payment  of  a  debt  for 
goods  sold,  it  shpuld  seem  that  such  transfer  would  be  valid  with 
reference  to  the  construction  on  the  6tat.  1  Jac. I.e.  15.  s.  14,  al- 
though the  bill  be  not  paid  until  after  the  issuing  of  the  commis- 
sion, because  the  indorsement  of  a  bill  of  exchange  is  deemed  a 
payment  in  satisfaction,  provided  the  bill  be  paid  when  due  (b)  ; 

that  the  bankrupt's  affairs  at  that  time  were  only  capable  of  paying  the  de- 
mands of  his  creditors  by  instalments,  although  he  was  assured  by  the 
bankrupt's  agent  that  they  would  come  round,  was  liable  to  refund  the 
proceeds  of  such  bill  to  the  assignees  of  the  bankrupt,  as  a  payment  not  in 
the  usual  course  of  trade  and  before  notice  of  his  insolvency ;  and  per 
Lord  Ellenborough,  "  the  next  question  and  most  important  one  is,  whe- 
ther the  payment  by  Luckraft  was  a  payment  bona  fide,  and  in  the  usual 
and  ordinary  course  of  trade,  within  the  19  Geo.  2.  before  such  time  as  the 
defendants  had  notice  that  he  was  become  bankrupt,  or  was  in  insolvent 
circumstances.  It  may  be  admitted  that  they  did  not  know  that  he  was  a 
bankrupt ;  but  how  does  the  case  stand  with  respect  to  their  knowledge  of 
his  being  in  insolvent  circumstances.  By  insolvent  circumstances,  is  meant 
that  a  person  is  not  in  a  condition  to  pay  his  debts  in  the  ordinary  course, 
as  persons  carrying  on  trade  usually  do.  Looking  at  the  letter  of  the  11th 
of  October,  which  inclosed  the  bill,  it  emphatically  shews  him  to  have 
been  in  insolvent  circumstances ;  it  speaks  of  his  being  unable  to  muster  a 
sufficient  sum,  and  of  his  having  been  obliged  to  pay  every  one  a  little  as  it 
came  to  hand,  can  that  payment  then  be  said  to  be  in  the  ordinary  course 
when  a  man  confesses  ne  is  obliged  to  pay  by  minute  portions  to  each  of 
his  creditors ;  "it  is  more  like  a  distribution  under  a  deed  of  composition 
than  a  payment  by  a  trader  appealing  openly  at  his  counter.  I  should  say, 
this  was  not  the  mode  in  which  a  solvent  man  proceeds.1' 

See  the  cases  upon  this  part  of  the  provision  in  the  act,  1  Mont.  313,  &c. 

(a)  Hawkins  v.  Penfbld,  2  Ves.  sen.  550.  Per  Lord  Chancellor,  There 
is  no  difference  between  an  actual  payment  of  money  in  satisfaction  of  a 
debt  and  indorsing  bills  of  exchange,  provided  the  money  was  received  on 
them  before  the  commission  of  bankruptcy  issued,  for  I  should  take  that 
only  as  a  medium  of  payment  and  no  more ;  and  otherwise  it  would  be 
very  hard. — See  also  1  Mont.  311.  n.h. 

(b)  V.'ilkins  y.  Casey,  7  T.  R.  711.  A  factor  was  indebted  to  his  princi- 
al  in  228J.  18*.  the  principal  committed  an  act  of  bankruptcy,  and  drew  on 
is  factor  for  222/.  18*.  the  factor  did  not  know  of  the  act  of  bankruptcy,  and 

accepted  the  bills;  before  they  came  due  a  commission  issued,  notwithstand- 
ing which  the  factor  paid  them ;  then  the  assignees  sued  the  factor  for  222/. 
18*.  and  on  a  case  reserved,  insisted  that  though  the  stat.  (1  Jac.  1.  c.  15.) 
would  protect  a  payment  before  notice  of  bankruptcy,  it  would  not  a  mere 
acceptance.  Sed.  per  Lord  Kenyon,  C.  J.  the  statute  ought  to  receive  a 
liberal  construction  ;  giving  goods  in  exchange  would  have  been  a  pay- 
ment, though  not  in  money,  and  so  is  jrivin?  an  acceptance,  if  the  bill  be 
paid  when  due.  The  other  judges  concurred,  and  the  defendant  received 
judgment. 

It  appears  from  the  case  of  Bayly  v.  Schofield,  1  M.  &  S.  338.— and  ante, 
154,  4s,  n.  2.  that  as  the  bill  was  given  in  payment  for  goods  sold,  the  party 
might  have  retained  the  amount,  although  the  transfer  of  the  bill  was  made 
to  him  after  the  act  of  bankruptcy,  if  such  transfer  had  been  made  in  the 
ordinary  course  of  trade  and  dealing. 
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aad  therefore  it  should  seem,  that  ^although  in  general  a  partner  H-  "V  may 
vhe  has  committed  a  secret  act  of  bankruptcy,  cannot  indorse  a    r  •  ^5  -> 
bill  so  atf  to  affect  the  firm  (a),  yet  if  he  were  bona  fide,  and  in  the 
ttrdinacy  coarse  of  trade  ia  indorse  the  bill  in  payment  of  a  debt 
for  goods  sold,  such  indorsement  wonld  be  valid  under  this  sta- 
tute. 

It  has  been  recently  decided,  that  the  term  insolvent  circum- 
Jtanetflj,  means  that  a  person  is  not  in  condition  to  pay  his  debts,  in 
the  ordinary  course,  as  persons  carrying  on  trade  usually  do,  for 
the  object  of  the  statute  was  to  protect  those  persons  only  who  re- 
ceive money  under  circumstances  not  calculated  to  raise  suspi- 
cion ;  bat  if  any  such  circumstances  occur,  then  they  receive  the 
money  or  bills  at  their  peril,  and  are  liable  to  refund ;  as  where  a 
bankrupt,  before  his  transfer  of  bills,  proposed  to  pay  his  credi- 
tors by  instalments  (b.)  But  the  insolvency  mentioned  in  this 
and  the  stat  46  Geo.  3.  c.  135,  means  a  general  inability  in  the  ( 

bankrupt  to  answer  bis  engagements,  and  which  is  not  to  be  in- 
ferred merely  from  his  renewing  bills  of  exchange  in  a  particular 
instance  (c\ 

'The  46  Geo.  3.  c.  135.  s.  1.  contains  a  provision,  giving  effect  to    [  *  156  ] 
°tt  payments  and  contracts  bona  fide  entered  into  with  the  bank- 
rupt more  than  two  calendar  months  before  the  date  of  the  com- 
mission, though  made  after  a  secret  act  of  bankruptcy,  provided 
the  party  had  not  notice  of  the  prior  act  of  bankruptcy,  or  that 


M  Ante,  46,  7.— In  Thomason  v.  Freere,  10  East.  418.— and  in  Willis 
t.  Freeman,  12  East.  656.  the  bills  were  not  indorsed  for  goods  told,  and  in 
the  last  case  Lord  Ellenborough  expressly  alluded  to  the  exceptions  intro- 
duced by  the  statutes. 

(ft)  Per  Lord  Ellenborough,  Le  Blanc,  J.  and  Bailey  J.  in  Bayly  v.  Scho- 
field,  1  If.  &  S.  350,  353,  354.    See  this  case  ante,  154, 4,  n.  2. 

(c)  Anon.  1  Campb.  492.  in  notes,  sittings  in  Trin.  Vac.  1808.  Plaintiff 
declared  as  indorsee  of  a  bill  of  exchange  drawn  by  J.  S.  payable  to  his 
ovn  order;  the  defence. was,  that  J.  S.  had  committed  an  act  of  bankrupt- 
cy before  the  indorsement ;  in  answer  to  this  the  plaintiff  relied  upon 
Sir  Samuel  RomiUy's  act,  46  Geo.  3.  c.  135.  whereby  it  is  enacted,  "  that 
*D  contracts  and  transactions  by  and  with  any  bankrupt  bona  fide,  made  or 
entered  into  more  than  two  calendar  months  before  the  date  of  the  commis- 
sion shall,  notwithstanding  any  prior  act  of  bankruptcy  committed  by  such 
bankrupt,  be  good,  provided  the  person  so  dealing  with  such  bankrupt, 
sad  not  at  the  time  notice  of  any  prior  act  of  bankruptcy  having  been  com* 
Bitted  by  such  bankrupt,  or  that  he  was  insolvent,  or  had  stopped  pay- 
nentP  It  was  contended  on  the  part  of  the  defendant,  that  the  plaintiff, 
at  the  time  when  the  indorsement  was  made,  had  notice  that  J.  S.  was  in- 
■ofrent.  The  fact  was,  that  before  then  J.  S.  had  renewed  his  bills  with 
the  plaintiff,  and  that  the  bill  in  question  was  given  in  exchange  for  others 
which  J.  S.  could  not  satisfy  when  due.  But  Lord  Ellenborough  held,  that 
the  insolvency  mentioned  in  the  statute,  must  mean  a  general  inability  in 
the  bankrupt  to  answer  his  engagements,  which  was  not  to  be  inferred  from 
Ks  renewing  bills  of  exchange  in  a  particular  instance ;  and  the  plaintiff 
h*d  a  verdict.    See  ante,  153,  4,  in  note?. 


OF  THE  INDORSEMENT  AMD  TRANSFER 

H.  Who  may  the  bankrupt  was  insolvent  or  had  stopped  payment  Under  this 
tnmStT'  statute  it  is  clear,  that  any  indorsement  or  transfer  of  a  bill  or 
note,  made  after  a  secret  act  of  bankruptcy,  upwards  of  two 
months  before  the  date  of  the  commission,  will  be  valid,  provided 
the  party  in  whose  favour  it  were  made  had  no  notice  of  such  act 
of  bankruptcy  or  general  insolvency. 

If  a  bill  be  indorsed  by  a  bankrupt  to  a  particular  creditor,  by 
way  of  fraudulent  preference,  even  before  an  act  of  bankruptcy, 
H  will  be  invalid.  The  rule  upon  this  subject  is,  that  if  the  pre- 
ference is  not  the  mere  voluntary  act  of  the  party,  but  only  con- 
sequential, as  it  is  called,  as  where  the  act  is  done  in  the  ordi- 
nary course  of  business,  and  upon  the  application  of  the  creditor, 
or  in  pursuance  of  some  prior  agreement,  which  was  not  made  in 
contemplation  of  bankruptcy,  or  were  done  to  deliver  the  party 
from  legal  process,  or  from  the  threat  and  apprehension  of  it,  or 
even  from  the  pressure  or  importunity  of  the  creditor,  then  it  will 
not  be  void,  though  made  the  very  moment  before  an  act  of  bank- 
ruptcy committed.  And  where  the  preference  is  consequential 
merely,  the  creditor's  or  bankrupt's  own  knowledge  or  apprehen- 
sion of  his  insolvency,  is  immaterial,  that  being  frequently  the 
F  *  15r  1  verr  reason  °f  th*  creditor's  taking  such  measures  'against  the 
bankrupt  as  are  precisely  the  ground  of  justifying  the  act  done 
by  the  bankrupt,  in  consequence  of  it  (a).  A  trader  cannot,  in 
contemplation  of  bankruptcy,  indorse  a  bill  or  note  to  his  credi- 
tor, of  his  own  accord,  and  without  any  application.  But  it  is 
not  sufficient  to  avoid  the  transaction,  that  the  indorsement  was 
made  voluntarily,  and  that  an  act  of  bankruptcy  ensues,  it  must 
also  appear  that  he  had  the  act  of  bankruptcy  in  contemplation 
at  the  time  when  the  indorsement  was  made.  Nor  has  it  ever 
been  held,  that  if  a  creditor  press  for  payment  of  his  debt,  and 
thereby  obtain  a  transfer  of  a  bill  or  note  to  him,  that  the  inten- 
tion of  the  bankrupt  shall  be  called  in  aid  to  set  it  aside.  If  it 
were  transferred  through  the  urgency  of  the  demand,  or  through 
the  fear  of  prosecution,  whatever  may  have  been  in  the  contem- 
plation of  the  bankrupt,  this  will  not  vitiate  the  proceeding.  Nor 
will  the  transaction,  if  bona  fide,  and  not  colourable,  be  impeach- 
ed by  the  secrecy  adopted  in  the  transaction,  by  the  trader,  to 
save  his  own  credit  in  the  view  of  the  world  (b).  And  whore  a 
trader,  in  contemplation  of  bankruptcy,  and  without  solicitation, 
put  three  checks  into  the  hands  of  his  clerk,  to  be  delivered  to  a 

(a)  See  the  rule  ami  cases  upon  this  subject  in  Smith  v.  Payne,  6  T.  fl. 
152.— Hartshorn  v.  Slodder,  2  Bos.  &  Pul.  589.— Crosbv  v.  Crouch,  11  East. 
256.— Cullen,  280,  1. 

(b)  Crosby  v.  Crouch,  11  East.  256. 
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creditor  at  the  counting-house  of  the  latter,  bat  before  they  were  n.  tiTh*  nrffr 
delivered,  the  creditor  called  at  the  trader's, and  demanded  pay- 
ment of  his  debt,  upon  which  the  checks  were  delivered  to  him,  it 
was  held  that  the  intention  to  give  a  voluntary  preference  not 
being  consummated,  the  delivery  of  the  checks  was  valid  (a). 

So  where  a  creditor  obtained  a  preference  in  contemplation  of 
an  intended  deed  of  composition,  and  which  preference  would 
have  been  void  as  against  the  creditors  under  that  deed,  yet  as  the 
composition  went  off,  it  was  decided,  that  the  creditor  might  hold 
*his  securities  against  the  assignees  under  a  commission  of  bank-  L  158  J 
rupt  subsequently  issued,  but  not  contemplated  at  the  time  of  the 
preference  (b). 

So  there  are  cases  in  which  a  trader  in  insolvent  circumstances 
may  return  bills  of  exchange  to  the  party  from  whom  he  has  re- 
ceived them,  though  they  would  otherwise  become  the  property 
of  his  assignees  (c). 

If  a  promissory  note  be  given  to  an  uncertificated  bankrupt,  after 
the  commission  issued,  and  the  assignees  require  the  maker  to  pay 
them,  the  right  to  the  note  is  thereby  vested  in  the  assignees,  and 
an  action  cannot  be  supported  by  the  bankrupt  (rf),  unless  indeed 
he  acquired  the  note  in  respect  of  a  contract  made  in  his  favour 
by  the  assignees  or  with  their  concurrence  (i). 

In  case  of  the  bankruptcy  of  a  banker,  bills  deposited  with  him 
as  agent,  to  obtain  payment,  do  not  pass  to  the  assignees,  unless 


8 


[a)  Btyley  t>.  Ballard,  1  Campb.  416. 

j>)  Wheelwright  v.  Jackson,  5  Taunt.  109.  633.  S.  C. 

(c)  Graff  and  others,  assignees,  &c.  v.  Grcffulke,  1  Campb.  89.  If  a 
trader,  on  receiving  bills  of  exchange  from  one  of  h\k  creditors  abroad,  to 
whom  he  is  indebted  beyond  the  amount  of  them,  after  becoming  insolvent, 
but  before  committing-  an  act  of  bankruptcy  delivers  these  bills  with  the 
consent  of  his  other  creditors,  to  an  agent  of  the  person  who  had  remitted 
them  for  tile  use  of  the  latter,  if  he  should  be  ultimately  entitled  to  them ; 
this  is  a  legal  and  valid  transaction,  and  if  a  commission  of  bankrupt  after- 
wards issue  against  the  trader,  his  assignees  cannot  maintain  an  action 
against  the  trustee  to  recover  the  produce  of  the  bills. 

Gladstone  v.  Hadwen,  1  M.  &  S.  517.  Where  S.  obtained  bills  of  ex- 
change from  the  defendant  upon  a  fraudulent  representation,  that  a  securi- 
ty given  by  him  to  the  defendant  (which  was  void)  was  an  ample  security, 
and  on  the  next  day  having  resolved  to  stop  payment,  informed  the  defend- 
ant that  he  had  repented  of  what  he  had  done,  and  had  sent  express  to 
stop  the  bills  and  would  return  them,  and  three  days  afterwards  committed 
an  act  of  bankruptcy,  after  which  he  returned  to  the  defendant  all  the  bills 
(except  one  which  had  been  discounted)  and  also  two  bank  notes,  part  of 
the  proceeds  of  such  discount ;  and  the  defendant  delivered  back  the  se- 
curity, and  afterwards  a  commission  of  bankruptcy  issued  against  S.  the  as- 
signee, under  which  commission,  brought  trover  against  the  defendant  for 
the  bills  and  bank  notes.  Held  that  the  defendant  was  entitled  to  retain 
thenK  , 

(d)  Kitchen  v.  Bartsch,  7  East.  53.— Smith's  ttep.  58.  S.  C. 

(e)  Celes  w.  Barrow,  4  Taunt.  754.— Holt  C.  N.  P.  174. 


OV  THE  nroOBBBMEHT  AND  TRAK8FEH 

M.  Who  may  the  banker  has  discounted  them,  or  advanced  money  upon  the 

transfer.        credit  of  them,  in  which  case  the  assignees  acquire  the  entire  pro- 

[  *  159  3    perty  to  them  if  discounted,  or  have  a  lien  on  them  *pro  tanto  in 

case  of  a  partial  advance  (a).  But  the  effects  of  bankruptcy  upon 

the  property  in  bills,  in  the  hands  of  the  trader,  will  be  more  fully 

considered  in  the  chapter  relating  to  bankruptcy. 

On  the  death  of  the  holder,  the  right  6f  transfer  is  vested  in 
his  executor  or  administrator  (b).  If  the  executor  or  administra- 
tor indorse  the  bill  or  note,  without  qualification,  he  would  be  per- 
sonally liable  in  case  the  bill  should  be  dishonoured  (c).  Execu- 
tors are  not  personally  liable  in  case  of  the  failure  of  a  banker,  in 
whose  hands  they  have  deposited  bills,  part  of  the  estate  (d)  (1). 
If  a  bill  has  been  made  or  transferred  to  several  persons  not  in 
partnership,  the  right  of  transfer  is  in  all  collectively,  and  not  in 
any  individually  (e) ;  but  where  several  persons  are  in  partner- 
ship, the  transfer  may  be  made  by  the  indorsement  of  one  partner 

-  only,  in  which  case  the  transfer  is  considered  as  made  by  all  the 

-  persons  entitled  to  make  it  (fj(&)*    And  it  has  been  held,  that 

(a)  Per  Lord  Ellenborough,  in  Giles  t>.  Perkins,  9  East  14. — Carstairs 
v.  Bates,  3  Campb.  301. ;  and  see  Parr  v.  Eliason,  1  East.  544.  and  cases 
there  cited ;  ana  see  1  Bos.  &  Pul.  83,  a-  a.  and  see  1  Mont.  354,  5,  &c. 

(6)  Rawlinson  v.  Stone,  3  Wils.  1.—  2  Stra.  1260.— Barnes,  164.  S.  C. 
A  note  was  payable  to  A.  B.  or  order ;  A.  B.  died  intestate,  and  his  ad- 
ministrator indorsed  it  to  the  plaintiff.  These  facts  appearing  upon  the 
declaration,  the  defendant  demurred,  and  contended  that  the  personal  re- 
presentative of  the  payee  had  no  power  to  indorse  a  note,  but  the  Court  of 
Common  Pleas,  after  three  arguments,  and  the  Court  of  King's  Bench,  upon 
error  brought,  were  unanimously  of  opinion  that  he  bad,  and  each  court 
said  it  was. every  day's  practice,  and  the  constant  usage  for  executors  and 
administrators  to  indorse  bills  and  notes  payable  to  the  order  of  their  testa- 
tors or  intestates. 

(c)  King  v.  Thorn,  1  T.  R.  487.— Gibson  v.  Minet,  1  Hen.  Bla.  622.— 
Bayl.  62.  The  court  held,  that  upon  a  bill  payable  to  several  as  executors, 
they  might  sue  as  executors ;  and  per  Buller  J.  no  inconvenience. can  arise 
from  their  indorsing  the  bill ;  for  if  they  indorse,  they  are  liable  personally, 
and  not  as  executors;  for  their  indorsement  would  not  give  an  actio* 
against  the  effects  of  the  testator. 

(d)  Rowth  v.  Howell,  3  Vea.  jun.  5&59  6.— Ante,  37. 

{e)  Bayl.  55.— Carvick  v.  Vickery,  Dougl.  653.  (n.)  ante  49.  and  Jones 
v.  Radford,  1  Campb.  83.  and  see  Williams  v.  Thomas,  6  Esp.  Rep.  18.— 
Ante,  46.— Sel.  Ni.  Pri.  4th  ed.  337. 

(/)  Ante,  39,  40. 

^— — ^—  ■       ■    '        ■■■        »■       ■     <    ■  I.  I. 

(1)  If  a  negotiable  note  be  made  payable  to  two  executors  as  such,  it 
cannot  be  transferred  by  the  indorsement  of  one  of  them ;  both  must  in- 
dorse the  note  to  pass  the  property  by  assignment.  Smith  v.  IVhitingy  4 
Mass.  Rep.  334. 

(2)  One  partner  may  by  an  indorsement  made  by  himself  in  the  name  of 
the  partnership,  entitle  himself  to  sue  as  indorsee  upon  a  negotiable  note 
piven  to  the  partnership.  Kirby  v.  Cauroellj  1  Cables'  Rep.  305.  And  an 
indorsement  to  a  third  person  of  such  a  note  by  one  partner  by  writing  the 
name  of  the  6rm  on  the  back  of  the  note,  is  a  valid  transfer.  Kane  v.  Sco~ 
/eld,  2  Caines'  Rep.  36*. 
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though  such  persons  may  not  be  in  partnership,  and  only  one  baa  ***  w*»  «*y 

■i*3  n  ^ws*¥* 

indorsed,  jet  that  if  the  drawee  accepted  after  the  indorsement, 

he  cannot  dispute  the  "regularity  of  the  fetter  (a).  In  general  we  [  *  160  3 

have  seen  that  one  partner  way,  without  the  express  concurrence 

of  the  other  partners,  make  a  valid  transfer  of  a  bill,  even  in 

fraud  -of  his  co-partners  (6).    In  the  case  of  a  bill  payable  to  •& 

for  the  use  of  3^  the  right  of  transfer  is  only  in  J&.  because  B.  has 

only  an  equitable  and  not  a  legal  interest  (c). 

Indorsements  of  bills  are  most  usually  made  after  acceptance,  ni.  The  time 
and  before  payment;  but  though  the  term  "transfer,"  like  the  *  hen  a  trans- 

■  •  ■  *  f  xer  may  D6 

term  "  acceptance,"  supposes  a  pre-existing  bill,  a  transfer  may  made. 
be  made  previously  to  the  mil  being  completed.  Thus  it  has  been 
adjudged,  that  if  a  man  indorse  his  name  on  a  blank  stamped 
piece  of  paper,  such  an  indorsement  will  operate  as  a  carte 
blanche,  or  letter  of  credit,  for  an  indefinite  sum,  consistent 
with  the  stamp,  and  will  bind  the  indorser  for  any  sum  to  be 
paid  at  any  time,  which  the  person  to  whom  he  intrusts  the  in- 
strument chooses  to  insert  in  it  (d)  (1),  and  such  paper  shall  be 

1 

(a)  Jones  and  another  v.  Radford,  1  Campb.  83.  cited  in  notes.  Indorsee 
against  acceptor  of  a  bill  of  exchange,  payable  to  two  persons.  The  bill  - 
had  been  indorsed  by  one  in  the  name  of  both,  and  the  defendant  had  ac- 
cepted it  with  the  indorsement  upon  it.  The  defence  wu,  that  the  payees 
not  being  partners,  the  bill  ought  to  haye  been  indorsed  by  both.  Lord 
EUenborough  held,  that  the  defendant  having  accepted  the  bill  so  indorsed, 
could  not  now  dispute  the  regularity  of  the  indorsement.  Bed,  ride  Smith 
v.  Hunter,  1  T.  R.  654. 

(b)  Swann  v.  Steele,  7  East.  210.— Ante,  40,  in  notes.— Ridley  v.  Taylor, 
13  East.  175.— Ante,  44.  n.  3. 

(c)  Evans  v.  Cramlington,  Carth.  5.-2  Vent.  307.— Skin.  2*4.— Compa- 
ny of  Felt-makers  v.  Davis,  1  Bos.  8t  Pul.  101.  note  c. — Smith  v.  Kendall,  6  „ 
T.  R.  124r-Selw.  Ni.  Pri.  4th  ed.  337.  A  bill  was  payable  •'  to  Price  or 
order,  for  the  use  of  Calvert."  Price  indorsed  it  to  Evans,  after  which  an 
extent  issaed  against  Calvert,  and  the  money  due  upon  it  was  seized  to  the 
use  of  the  king.  These  facts  appearing  upon  the  pleadings,  two  points 
were  made  upon  demurrer ;  the  one  whether  Calvert  had  such  an  interest 

in  the  money  as  might  be  extended,  the  other,  whether  Price  had  power  to 
indorse  the  bill,  or  whether  he  had  only  a  bare  authority  to  receive  the 
money  for  the  use  of  Calvert ;  and  the  Court  of  Kingfs  Bench,  and  after- 
wards the  Exchequer  Chamber,  held  that  Calvert  had  not  such  an  interest 
as  could  be  extended,  and  that  Price  had  power  to  indorse  the  bill,  and 
judgment  was  given  for  the  plaintiff. 

(J)  Russel  v,  LangstaJF,  DougL  514.— Newsome  v.  Thornton,  6  East.  21, 
2.— Coilis  v.  Emmet,  1  Hen.  Bla.  313.  316.  319.— Ante,  32.  in  notes. 


(1)  The  same  doctrine  has  been  asserted  in  the  United  States.  Violet  v. 
Pattony  5  Cranch,  142.  Putnam  v.  Sullivan*  4  Mass.  Rep.  45.  So  where 'A, 
made  a  note  with  a  blank  for  the  sum*  and  sent  it  to  the  payee,  and  request- 
ed him  to  fill  it  up,  it  was  held  that  the  payee  might-iawfully  fill  up  the  blank 
and  recover  upon  the  note.  Jordan  v.  JVeilnn,  2  Wash.  Rep.  164.  See 
ante,  36. 

A.  wrote  his  name  on  a  blank  paper  and  gave*  it  to  B.  who  made  a  note 
•n  the  other  side  payable  to  C.  or  order,  with  interest,  and  signed  it  as  pro- 
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m.  tone  of  considered  a  bill  by  relation  from  the  time  of  signing  and  indor- 

^r"*  7(51  1  ""S  (fl^"  *^°  w*ien  in  an  tct*on  braug^t  bj  the  indorsee  of  a  poat- 
J  dated  bill,  drawn  by  the  defendant  and  indorsed  by  the  payee 
before  the  day  on  which  it  bom  date*  and  the  payee  died  before 
such  date,  the  defendant  contended  that  the  bill  did  not  acquire 
the  character  of  a  negotiable  bill,  within  the  custom  of  merchants, 
till  the  time  it  bore  date,  and  that  die  payee  who  indorsed  it,  hav- 
ing died  before  that  time,  such  indorsement  conveyed  no  title  to 
.  the  plaintiff,  and  that  the  defendant,  as. drawer,  was  not  liable ; 
upon  a  special  ca*e  reserved,  the  Court  of  King's  Bench  were  of 
opinion*  that  such  indorsement  before  the  date  of  the  bill,  was 
legal  and  valid,  and  that  notwithstanding  such  death  of  the  in- 
dorse^ the  plaintiff  was  entitled  to  recover  (b).  Bat  there  is  an 
express  provision  in  17  Geo.  S.  c.  30.  s.  1.  that  bills  and  notes  for 
the  payment  of  a  less  sum  than  five  pounds,  shall  not  be  indorsed 
before  the  date  thereof  (c). 

(a)  Per  curiam,  in  Snaith  v.  Mingay,  1M.  &  8.  87'.— Cruchley  v.  Cla- 
rence, 2M.&  S.  90.— 1  Marsh.  29.  and  Usher  t>.  Dauncey  and  others,  4 
Campb.  98.    See  these  cases  in  notes,  ante  70,  and  138. 

(6)  Passmorev.  North,  13  East.  517.  The  defendant,  on  the  4th  of  Hav, 
1810,  drew  a  bill  for  200/.,  on  Brook  and  Co.  dated  the  1 1th  of  May  1810, 
payable  to  Totty  or  order,  65  days  after  date,  On  the  5th  of  May,-Totty 
indorsed  this  bill  to  the  plaintiff  for  a  valuable  consideration,  and  on  the 
same  day  died.  After  the  4th  and  before  the  11th  of  May,  the  defendant 
received  effects  of  lotty's  to  the  amount  of  about  130/.,  to  answer 
'  this  bill.  On  the  12th  of  May,  the  defendant  advised  the  drawees  of  the 
bill  having  been  drawn,  and  of  Totty's  death,  and  desired  them  not  to  ac- 
cept or  pay  the  bilL  Acceptance  and  payment  were  accordingly  refused  : 
and  this  action  was  brought  against  the  drawer.  A  Verdict  was  found  for 
,  the  plaintiff)  subject  to  the  opinion  of  the  Court  of  King's  Bench  on  a  case 

reserved.  The  court,  after  adverting  to  the  17  Geo.  3.  c.  30.  as  to  bills  for 
less  than  5L,  and  to  the  48  Geo.  3.  c.  149,  as  to  post-dating  drafts  upon 
bankers,  held  clearly  that  the  plaintiff  was  entitled  to  recover  for  the 
whole  amount  of  the  bill,  and  he  had  judgment  accordingly. 

(c)  See  observations  on  this  statute,  in  Paamore  v.  North,  13  East.  517. 


missor ;  C.  afterwards  received  part  payment  of  the  note  from  B.,  and  in- 
dorsed  the  amount  on  the  note,  and  afterwards  brought  an  action  on  non- 
payment of  the  residue  against  A.,  and  wrote  over  his  name  "  in  consider- 
ation of  the  subsisting  connexion  between  me  and  my  son-in-law  B.,  I 
promise  and  engage  to  guarantee  the  payment  of  the  contents  of  the 
within  note  on  demand."  It  was  held  that  C.  had  a  right  to  fill  up  the 
indorsement  so  as  to  make  A.  responsible  as  a  common  indorser,  or  as  a 
guarantor,  warrantor  or  surety,  liable  in  the  first  instance,  and  in  all  events 
as  a  joint  and  several  promissor  would  be.  S.  J.  Court  of  Massachusetts, 
Free.  Declar.  113  note.  S.  C.  cited  3  Mass.  Rep.  275.  See  and  consult  Ucr- 
rick  v.  Carman,  12  John.  Rep.  159. 

So  the  holder  of  a  bill  of  exchange,  with  several  indorsements  in  bhtnk, 
has  a  right  to  strike  oulgfthe  names  of  the  indorsers  subsequent  to  the  first* 
and  to  write  over  the  name  of  the  first  indorser  an  assignment  to  himself; 
or  the  bill  without  such  assignment  will  be  considered  as  his  property  by 
hi«  hav  >£&  in  bis  power. to  make  it.  JNtcMe  &  Wales  v.  Jtffesrw.  5  Munf 
Bep.  388. 
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Although  if  a  bill  of  exchange,  payable  at  a  certain  time  after  Hi.  Time  of 
date,  be  presented  for  acceptance  and  refused,  and  the  holder  tr*n*fer* 
thereof  neglect  to  give  due  notice  of  such  dishonour  to  the  drawer 
orindoraers,theyare  discharged  from  liability  to  such  holder,  yet, 
if  before  the  specified  time  of  payment  he  indorse  the  *bill  to  a    [  *  162  3 
party,  ignorant  of  the  laches,  for  valuable  consideration,  such  in- 
dorsee will  not  be  thereby  affected,  and  may  enforce  payment 
from  the  drawer  or  prior  indorser  (a).    But  if  such  indorsee,  at 
the  time  he  received  the  bill,  knew  cf  the  dishonour,  or  took  the 
bill  after  it  was  due,  he  will  be  affected '  by  such  laches  and  will 
not  be  entitled  to  recover  (6).    So  where  the  holder  of  *a  bill,  be-    C  *  163  3 

(o)  0>Keefe  v.  Dunn,  1  Marsh.  613 — 6  Taunt.  305,  8.  C.  per  Gibbs,  C. 
J.  Heath  and  Dallas,  Js.  dSssentientie  Chamm*,  J.  The  payee  of  a  bill  of 
exchange  presented  it  for  acceptance  which  was  refused,  but  no  notice  of 
such  dishonour  was  given  to  the  drawer,  and  the  payee  afterwards  indorsed 
OTcr  the  biB,  without  notice  to  the  indorsee  of  such  refusal  to  accept,  and 
the  latter  again  presented  the  bill  for  acceptance,  which  was  again  refused. 
Held,  that  the  indorsee  might  recover  on  the  bill  against  the  drawer,  not- 
withstanding the  laches  of  the  payee,  by  three,  against  Chambre,  J.— Per 
Gibbs,  C.  J.  He  who  takes  a  bill  after  it  has  arrived  at  maturity,  takes  it 
subject  to  ail  the  defences  which  could  have  been  made  by  any  previous 
holder,  for  the  bill  being  unpaid,  its  date  is  notice  to  him  sufficient  to  put 
hhn  on  inquiry,  but  if  he  takes  the  bill  before  it  is  due,  he  takes  it  not  sub- 
ject to  the  same  infirmity  of  title,  because  he  then  takes  it  without  notice 
rtm  suspicious  circumstances  that  may  break  in  upon  his  remedy  against 
any  tenner  holder.  This  is  the  general  law,  but  there  may  be  circumstan- 
ces that  may  make  it  otherwise.  A  holder  is  not  bound  to  present  a  bill 
for  acceptance,  there  is  nothing  therefore  on  the  face  of  an  unacoepted  bill 
to  avaken  a  suspicion  that  it  has  been  presented  for  acceptance  and  refu- 
ted. But  it  is  said,  the  general  law  is,  that  where  notice  is  requisite,  if  no- 
tice be  not  given  the  drawer,  and  all  persons  claiming  to  be  entitled  to 
aave  notice  of  the  dishonour,  are  discharged.  I  think  that  is  a  begging 
of  the  question;  if  a  holder  comes  to  the  question  that  the  drawer  will  not 
accept,  or  will  not  pay  the  bill  when  it  becomes  due.  and  omits  to  give  no- 
tice, he  shall  never  sue  the  drawer,  because  his  neglect  prevents  the  draw- 
er from  using  diligence  in  withdrawing  from  the  drawee  the  effects  which 
were  destined  to  satisfy  the  bill.  But  I  am  of  opinion,  that  if  the  hill  is 
pasted  fm  a  valuable  consideration,  without  notice  of  that  defect  of  title, 
lie  who  so  innocently  takes  the  bill  is  not  guilty  of  any  breach  of  duty 
tovarus  the  drawer,  and  is  therefore  not  affected  by  the  omission ;  Roscoe 
*.  Hardy,  12  East.  434,  is  mainly  distinguishable  from  the  present  case,  in 
respect  that  the  bill  there  continued  up  to  the  time  of  its  maturity  in  the 
bands  of  a  holder  who  had  neglected  to  give  that  notice  at  the  time 
wbeo  the  bill  was  first  refused  acceptance  ;  and  the  holder,  I  apree,  had 
thereby,  as  to  his  own  claim,  discharged  the  drawer,  I  am  of  opinion  that 
Ae  circumstance  of  the  bill  continuing  in  the  same  hand*  materially  differs 
taat  case  from  the  present.  1  therefore  think  that  the  present  plaintiff'  not 
string  had  notice  that  the  bill  had  been  presented  tor  acceptance  and 
dishonoured,  before  she  took  H,  is  entitled  to  recover. 

(*)  Crossley  v.  Ham,  13  East.  498.  The  defendant,  for  the  accommoda- 
tion of  Clark,  indorsed  two  bills  drawn  by  Clark,  in-  America,  upon  Dicken- 
son and  Co.  in  London,  for  450/.  each,  in  favour  of  the  defendant,  dated 
10th  February,  1804>  and  payable  60  days  after  sight;  these  bills  were  paid 
«ver  by  Clark  to  Parry,  in  February,  1804.  The  defendants  Parry  and 
Clark,  then,  and  until  after  the  14th  of  April,  1808,  resided  in  America. 
On  the  1st  of  March,  Parry  indorsed  and  remitted  the  bills  to  his  agents  in 
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HI.  Time  of  fore  it  was  due,  having;  tendered  it  for  acceptance,  which  was  re- 
er*  fused,  kept  it  till  due,  when  it  was  presented  for  payment  and  re- 
fused, and  then  returned  to  an  indorter,  who  not  knowing  of  the 
laches  paid  it ;  it  was  held  that  his  ignorance  of  such  laches  when 
he  paid  the  bill  did  not  entitle  him  to  recover,  either  against  the 
drawer  or  prior  indorsers,  who  had  thus  been  discharged  bj  the 
laches  of  the  holder  (a). 

There  is  no  legal  objection  to  the  validity  of  a  transfer  of  a  bill 
made  after  the  time  appointed  for  the  payment  of  it(o).     In  this 

[  *  164  ]  case  it  is  said,  that  the  indorsement  *is  equivalent  to  the  act  of 
drawing  a  bill  payable  at  sight(c).  But  bills  under  five  pounds 
cannot  be  indorsed  after  they  are  due(rf).  And  there  is  a  material 

London,  with  directions  to  make  a  payment  to  the  plaintiff,  to  whom  he 
then  and  still  was  indebted.  On  the  26th  April,  the  bills  were  presented 
for  acceptance,  dishonoured,  and  protested  for  non-acceptance,  and  notice 
thereof  was  given  to  the  defendant.  The  plaintiff  having  been  advised  of 
the  remittance  by  a  letter  from  Parry,  dated  on  the  12th  April,  applied  to 
Parry's  agents  for  450/. ;  and  on  the  6th  of  June  they  delivered  one  of  the 
bills  to  the  plaintiff,  apprising  lam  of  its  dithorufitr,  and  that  therefore  he  took 
the  bill,  subject  to  all  its  infirmities.  The  bill  became  due  on  the  28th  of 
June,  and  payment  being"  refused,  tliis  action  was  brought.  The  defendant, 
however,  produced  at  the  trial  an  instrument  signed  by  Parry,  dated  14th 
April,  1804,  by  which  he  agreed  that  the  defendant,  on  paying  one  of  the 
.  bibs  in  London,  should  be  exonerated  from  paying  the  other ;  and  the  de- 
fendant proved  his  having,  on  the  2d  of  July,  paid  one  of  the  bilk,  which 
then  remained  in  the  hands  of  Parry's  agents,  who  delivered  it  upon  pay- 
ment. This  agreement  was  until  the  2d  day  of  July  unknown  to  toe  plain- 
tiff, and  Harrys  agents.  A  verdict  was  found  for  the  plaintiff,  and 
acase  reserved  for  the  opinion  of  the  court.  The  court  (Le  Blanc.  J.  ab- 
sente)  held,  that  the  plaintiff  having  taken  this  bill  after  its  dishonour, 
x  had  taken  it  with  all  its  infirmities,  and  subject  therefore  to  the  agreement 

between  Parry  and  the  defendant.  Postea  to  the  defendant.  See  obser- 
vations on  this  in  the  last  note. 
*  (a) Roscoe  v.  Hardy,  12  Cast.  434. — 2  Campb.  460.  S.  C.  Acceptance 
of  a  bill  was  reused ;  of  this,  however,  the  holders  gave  no  notice,  but  when 
the  bill  became  due,  again  presented  it  for  payment,  and  that  being  refused 
they  called  npou  the  plaintiff,  an  indorser,  for  payment,  and  be  being  igno- 
rant of  the  laches  paid  it.  He  now  sued  the  defendant  as  his  indorser,  who 
set  up  the  laches  of  the  said  holders  as  a  defence,  and  the  plaintiff  was  non- 
suited. On  motion  to  set  aside  this  nonsuit,  it  was  urged  that  the  plaintiff 
ought  not  to  be  prejudiced  by  the  laches  of  subsequent  holders,  of  which 
he  was  ignorant,  without  the  means  of  information.  But  the  court  held 
that  his  ignorance,  which  had  prevented  his  availing  himself  of  this 
laches  as  a  defence,  could  not  alter  or  revive  the  liability  of  the  defendant, 
who  had  been  discharged  by  the  same  laches.  See  the  observations  on 
this  case  by  Gibb,  C.  J'  in  O'Kcefe  v.  Dunn,  1  March  622.  and  6  Taunt.  305. 
Ante,  162,  n.  1. 

(b)  Mutford  v.  Walcot,  1  Lord  Rsvm.  575.— Deters*?.  Harriot,  1  Show. 
163.— Boehm  v.  Sterling,  7  T.  R.  430.— Dehors  v.  Harqot,  1  Show.  163. 
A  bill  was  indorsed  to  the  plaintiff  after  it  was  due,  and  he  had  judgment 
without  any  objection  on  this  ground. 

Mutford  v.  Walcot,  1  Ld.  Raym.  575.  Holt,  C.  J.  said,  he  remembered 
a  case  where  a  bill  was  negotiated  after  the  day  of  payment,  and  he  had  all 
the  eminent  merchants  in  London  with  him  at  his  chambers,  and  they  all 
held  it  to  be  very  common  and  usual,  and  a  very  good  practice. 

(c)  Dehers  v.  Harriot,  1  Show  164. 
td)  17  Geo.  3.  c.  30.  s.  1.— Bmyl.  62. 
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distinction  between  a  transfer  made  before  a  bill  is  due,  and  one  HI*   Time  of 
made  after  that  tune  5  in  the  first  caae,  the  transfer  carries  no  transfer* 
suspicion  on  the  face  of  it,  and  the.assignee  receives  it  on  its  own 
intrinsic  credit,  nor  ia  he  bound  to  inquire  into  any  circumstances 
existing  between  the  assignor  and  any  of  the  previous  parties  to 
the  bill,  as  he  will  not  be  affected  by  them(a).    But  when  a  trans- 
fer of  a  bill  is  made  after  it  is  due,  whether  by  indorsement  or  N  - 
mere  delivery,  it  is  settled (6),  that  at  least  it  is  to  be  left  to  the 
jnry  npon  the  slightest  circumstance,  to  presume  that  the  indor- 
see was  acquainted  with  the  fraud,    or    had    notice  of    the 
*circainstaoces  which .  would    have    affected    the    validity    of    [  *  165  } 
the  bill,  had  it  been  in  the  hands  of  the  person  who  was  holder 
thereof,  at  the  time  it  became  due ;  and  though  the  indorsee  may 
have  been  ignorant  of  the  fraud,  yet  any  objection  which  might 
have  been  taken  against  the  bill  when  in  the  hands  of  the  indors- 
ee may  be  taken  against  him,  if  the  bill  or  note,  when  he  took  it, 
appeared  upon  the  face  of  it  to  have  been  dishonoured(c) ;  and 
though  Lord  Lenyon,  C.  J.  in  this  case  appears  to  have  been  of 
opinion,  that  the  mere  circumstance  of  a  bill  being  over  due,  is 
not  sufficient  to  affect  the  indorsee ;  and  though  in  Columbies  v. 
SIim(J),tiie  court  of  K.  B.  held,  that  an  indorsement,  after  an  action 
brought  on  a  note  over  due,  would  nevertheless  give  the  indorsee 
a  right  of  action,  unless  he  had  notice  of  the  action ;  yet  Buller,  J. 
and  Ashhurst,  J.  were  of  opinion,  in  the  first  mentioned  case,  that 

(•)  Per  Buller,  J.  in  Brown  v.  Davis,  3  T.  B.  82.— Per  Gibbs,  C.  J.  in 
CKecfc  v.  Dunn,  1  Marsh.  621,  2.-6  Taunt  305,  ante  162,  note  1. 

(b)  Brown  v.  Davis,  3  T.  R.  80.— Roberts  v.  Eden,  1  Bos.  &  Pul.  399.— 
Tinson  v.  Francis,  1  Campb.  Ni.  Pri.  19.— Brown  v.  Davis,  3  T.  R.  80.  Da- 
*  a  drew  a  note  payable  to  Sandall  or  order ;  Sandall  indorsed  it  to  Tad- 
dv,  and  be  had  it  presented  and  noted  for  non-payment,.  Davis  then 
paid  the  money  to  Sandall,  and  he  took  up  the  note  from  Taddy,  but  in- 
read  of  returning  the  note  to  Davis,  indorsed  it  to  Brown.  Brown  there- 
upon sued  Davis,  and  on  Davis's  offering'  to  prove  these  facts,  Lord  Ken- 
yon  thought  they  would  not  amount-to  a  defence,  unless  it  could  be  proved 
that  Brown  knew  them  when  he  took  the  note,  and  he  rejected  the  evi- 
dence ;  but  upon  a  rule  nisi  for  a  new  trial,  and  cause  shewn,  Lord  Kenyon 
aid,  he  thought  there  ought  to  be  further  inquiry,  it  did  not  strike  him  at 
the  trial  that  the  note  had  been  noted  before  Brown  took  it,  and  that  that 
circumstance  ought  to  have  awakened  Brown's  suspicion.  Ashhurst  and 
Boiler,  Js.  thought  that  the  party  taking  a  note  after  it  was  due,  was  to  be 
considered  as  taking  it  on  the  credit  of  the  person  from  whom  he  received 
it*  and  that  whatever  would  be  a  defence  against  the  giver,  would  be  a  de- 
fence against  the  receiver ;  upon  which  Lord  Kenyon  said,  he  agreed  with 
that,  if  the  note  appeared  on  the  face  of  it  tf>  have  been  dishonoured,  or  if 
knowledge  could  be  brought  home  to  the  indorsee,  that  it  had  been  so, 
hot  otherwise  he  was  not  prepared  to  go  that  length.  Grose,  J.  said,  if 
collusion  could  be  proved  between  the  defendant  and.  Sandall,  the  defen- 
dant would  not  be  entitled  to  insist  on  the  objection,  but  as  the  case  then 
stood  he  thought  there  ought  to  be  a  new  trial.    Rule  absolute. 

(c)  Id.  ibid. 

(<0  Trin.  12  Geo.  3. 18  Vol.  MS.  paper  books,  page  62. 


©F  THE  INDORSEMENT  AND  TRANSFER 

{P.  Tme  of  when  a  note  ift  over  due,  to  beiiig  out  of  the  coalmen  course  of 
•*  dealing,  is  alone  such  a  suspicious  circumstance,  as  makes  it  in- 
cumbent on  the  party  receiving  it,  to  satisfy  himself  that  it  is  a 
good  one,  and  that  if  he  omit  to  do  so,  he  takes  it  on  the  credit  of 
the  indorser,  and  must  stand  in  the  situation  of  the  person  who 
was  holder  at  the  time  it  was  due ;  and  the  latter  opinion  appears 

C  *  166  3    now  to  prevail  (a).    This  rule  equally  applies  to  the  case    *of 

(a)  Bulks  v.  Corwell,  cited  3  T.  R.  81. — Brown  v.  Turner,  7  T.  H.  630. 
—Tinson  v.  Francis,  1  Campb.  19.  -  Boehm  v.  Sterling,  7  T.  R.  427.-*- 
Good  v.  Coe,  cited  7  T.  R  427, 429.  Bayl.  63. 

Banks  v.  Colwell,  cited  3  T.  R.  81.  Indorsee  of  a  note  payable  on  «fc- 
wtnd  against  the  maker.  The  nates  were  given  for  smuggled  goods,  part 
<kf  it  was  paid,  and  it  was  not  indorsed  to  the  plaintiff  till  a  year  and  a  half 
after  it  was  given,  no  privity  was  brought  home  to  the  plaintiff,  but  Buller, 
J.  was  clearly  of  opinion  he  ought  to  be  non-suited,  and  said  It  had  been?re- 
peatedly  ruled  at  Guildhall,  that  if  a  bill  or  note  was  indorsed  over  after  it 
was  due,  the  indorsee  took  it  on  the  credit  of  the  indorser,  and  stood  in  his 
situation.    Sed  vide  Morris  v,  Lee,  Bayl.  233,  n.  b. 

Brown  v.  Turner,  7  T.  R.  630.  Pritchard  paid  some  stock-jobbing 
differences  for  the  defendant,  and  drew  on  him  for  the  amount;  defen- 
dant accepted  the  bill,  and  after  it  became  due,  Pritchard  indorsed  h 
to  the  plaintiff,  tor  a  prior  debt.    A  question  was  made,  whether  the  ille- 

fatity  of  the  original  transaction  vitiated  the  bill;  the  plaintiff  having  ta- 
en  it  after  it  became  due,  and  consequently  not  being  entitled  to  recover 
on  it,  if  Pritchard  could  not  Lord  Kenyon  being  of  opinion,  that  Pritch- 
ard could  not  have  recovered  on  the  bill,  directed  a  verdict  for  the  defen- 
dant, and  the  court  being  of  opinion,  that  the  direction  was  right,  refused 
a  rule  nisi  for  a  new  trial, 

Ttnsonv,  Francis,  1  Campb.  19.  Indorsee  against  the  maker  of  a  pro- 
missory note ;  the  defendant  proved  that  it  was  given  for  the  accommoda- 
tion of  One  T.  ihe  payee,  and  dishonoured,  and  that  the  plaintiff  had  re- 
ceived it  from  a  Mr.  Stevens,  to  whom  it  was  given  to  be  returned  to  the 
defendant ;  plaintiff  offered  to  prove  that  he  had  given  a  valuable  conside- 
ration for  the  note.  Lord  Ellenborough  said,  after  a  bill  or  note  is  due, 
it  comes  disgraced  to  the  indorsee,  and  it  is  his  duty  to  make  inquiries 
concerning  it*  if  he  takes  it,  though  he  give  a  full  consideration  for  it,  he 
takes  it  on  the  credit  of  the  indorser,  and  subject  to  all  the  equities  with 
which  it  may  be  incumbered.  v 

Boehm  t>.  Sterling,  7  T.  R.  423.  Muilman  lent  the  defendant  his  accep- 
tance of  2444/.  14*.  at  three  months,  and  the  defendant  gave  Muilman  a 
check  upon  his  banker  for  the  amount,  dated  17th  February,  1796,  the 
year  wad,  perhaps,  intended  for  1797.  On  the  20th  January,  Muilman  g*ve 
this  check  to  the  plaintiff  in  payment  of  an  old  debt;  Muilman  died  before 
his  acceptance  became  due,  and  the  defendant  was  6bliged  to  take  it  up. 
In  action  upon  the  check,  the  defendant  urged,  that  Muilman  coukl  not 
have  sued  turn  upon  this,  check,  and  that  therefore  the  plaintiff  could  not, 
because  he  took  it  so  many  months  after  it  was  dated.  Lord  Kenyon  left 
it  to  the  jury,  whether  the  plaintiff  took  it  bona  fide,  and  without  knowing 
the  circumstances  under  which  Muilman  held  it ;  they  found  for  the  plain- 
tiff, and  on  a  rule  nisi  for  a  new  trial,  and  cause  shewn,  Lord  Kenyon  ad- 
mitted, that  it  was  to  be  considered  as  a  rule,  that  the  person  who  takes  a 
bill  after  it  is  due,  is  subject  to  the  same  equity  as  the  party  from  whom  he 
took  it,  though  the  bill  did  not  appear  upon  the  face  of  it  to  have  been  dis- 
honoured, and  lie  thought  there  was  no  distinction  in  this  respect,  between 
checks  upon  bankers  and  bills  of  exchange  ;  but  as  the  defendant  had  not 
issued  this  check  until  nine  months  after  it  was  dated,  he  thought  it  was 
not  competent  to  him  to  object  to  the  time  when  the  plaintiff  took  it.  The 
other  judge*  agreed,  that  the  rule  mentioned  by  Lord  Kenyon  was  to  be 
considered  as  settled,  but  for  the  reasons  given  by  Lord  Kenyon,  that  it  did 
not  bear  upon  this  case.    Rule  discharged. 
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i  tanker's  check  transferred  long  after  it  was  first  issued  (a).  HI.  7W  & 

A  party,  however,  to  whom  an  over  due  bill  has  been  indorsed, trwirfer- 
it  clothed  with  all  the  advantages  of  the  party  from  whom  he  re- 
ceived it,  and  therefore  it  has  been  decided,  that  in  an  action  by 
the  second  indorsee  against  the  acceptor  of  a  bill  of  exchange,  if 
the  person  who  indorsed  it  to  the  plaintiff,  could  himself  have 
maintained  an  action  upon  it,  the  defendant  cannot  give  in  evi- 
dence, that  it  was  accepted  for  a  *debt  contracted  in  smuggling,  £  *  167  ~\ 
although  it  was  indorsed  to  the  plaintiff  after  it  had  become 
dae(&X  1  }•  And  it  is  reported  to  have  been  decided,  that  it  is  not 
of  itself  a  defence  to  an  action  by  the  indorsee  of  a  bill,  that  it  was 
accepted  for  the  accommodation  of  the  drawer,  without  consider- 
ation, and  thai  he  indorsed  it  to  the  plaintiff*  after  it  was  due, 
onless  it  be  also  shewn,  that  the  plaintiff  gave  no  value  for  the 
U](r| 

A  party  to  a  bill  or  check,  who  has  himself  transferred  it  to 
another  after  it  was  due,  or  long  after  the  date  of  the  check,  will 
not  be  at  liberty  to  object  on  the  ground  of  fraud  to  the  payment 
of  it,  when  in  the  hands  of  a  third  person,  who  must  necessarily 
have  also  received  it  after  it  was  due  ;  for  it  is  obvious,  payment 
could  not  have  been  demanded  when  the  bill  was  due,  as  it  was 

(a)Bochm  v.  Starting,  7  T.  R.  433.  see  the  last  note. — Banks  v,  ColweU, 
ante,  165.— Sed  vide  Morris  v.  JLee,  Bayl.  233. 

(6)  Chalmers  v.  Lanion,  1  Campb.  383.  To  an  action  by  the  indorsees 
against  the  acceptor  of  a  bill,  one  ground  of  defence  was,  that  the  bill  had 
been  accepted  for  a  debt  contracted  in  a  smuggling  transaction,  and  that 
though  it  had  been  indorsed  for  value,  before  it  became  due,  to  a  bona  fide 
holder;  yet  that  it  had  been  indorsed  by  him  to  the  plaintiffs,  after  it  was 
doe,  and  H  was  contended,  that  having  been  so  indorsed  to  the  plaintiffs,  it 
*»  competent  to  the  defendant  to  set  up  the  illegality  of  the  consideration 
as  a  defence,  in  tike  manner  as  if  the  action  had  been  brought  by  the  payee ; 
bat  Lord  EUcnborough  held,  that  if  the  plaintiff's  indorser  might  have 
maintained  an  action  upon  the  bill,  the  circumstance  of  the  indorsement  to 
tbem  having  been  made  after  the  bill  had  become  due,  was  insufficient  to 
kt  in  the  proposed  defence ;  and  the  court  of  King's  Bench  concurred  in 
•pinion  with  bis  lordship. 

(c)  Charles  v.  Marsden,  1  Taunt.  324.  Indorsee  of  a  drawer  of  a  bill 
sfaiast  the  acceptor.  The  defendant  pleaded  that  he  had  accepted  the 
bill  for  the  accommodation  of  the  drawer,  and  without  any  consideration; 
ndthat  it  was  indorsed  to  the  plaintiff  after  it  was  due,  and  that  plaintifi* 
biew  the  circumstance.  On  special  demurrer  to  the  replication,  the  argu- 
ment turned  on  the  validity  ox  the  plea ;  the  court  held,  that  as  there  was 
*>  averment  of  fraud  in  the  plea ;  nor  that  the  plaintiff  had  not  given  a 
valuable  consideration  for  the  bill,  the  plea  was  bad  and  gave  judgment  for 
the  plaintiff.    Sed  vide  Tinson  v.  Francis,  1  Campb.  19.  ante,  p.  166. 


(1)  An  indorser  of  a  note  for  the  accommodation  orthe  maker,  and  with- 
out consideration  is  liable  to  the  indorsee,  notwithstanding  the  facts  were 
taovn  to  the  latter  when  be  took  the  bill.  Brown  v.  MoUt  7  John.  Rep. 
361.  And  the  same  rule  is  said  to  apply  even  if  the  indorsee  took  the  note 
«ftet  it  was  due.  Ibid. 


* 
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in.  Time  of  not  then  issued ;  and  the  difficulty  was  occasioned  by  the  party 
transfer.        himself,  who  so  gave  to  it  an  improper  circulation  (a).    Where  it 
has  been  improperly  indorsed  after  doe,  a  party  interested  in  hav- 
[  *  168  ]    ing  it  delivered  up,  may  file  a  bill  in  equity,  or  sometimes  ♦sup- 
port an  action  of  trover,  though  in  truth  the  bill  is  of   no 
value  (&)(!). 

(a)  Boehm  v.  Sterling,  7  T.  R.  423.  ante,  p.  166.  n.  1. 
(A)  Goggerly  v.  Cuthbert,  2  New  Rep.  170.— Ante,  143. 


(1)  Where  a  note  is  negotiated  after  it  becomes  doe,  the  indorsee  takes 
h,  subject  to  every  defence  that  existed  in  favour  of  the  maker  of  the  note 
before  it  was  indorsed.  Johnson  v.  Bloodgood,  1  John.  Cas.  51.  8.  C.  2 
Caines'  Cas.  in  Err.  302.  M'Cull&ugh  v.  Houston,  1  DaU.  Rep.  441.  Hum- 
phrey* v.  Blights  assignees,  4  DaU.  370.  Sebring  v.  Rathbttn,  1  John.  Cas. 
331.  Prior  v.  Jacocks,  1  John.  Cas.  169.  Jones  v.  Casreell,  3  John.  Cas.  29. 
Furman  v.  Haskin,  2  Caines*  Rep.  369.  Payne  v.  Eden,  3  Caines'  Hep.  213 
Hendrick  v.  Judah,  1  John.  Rep.  319.  Landing  v.  Gaine,  2  John.  Rep.  300. 
O'Cattaghan  v.  Satoyer,  .5  John.  Rep.  118.  Lonee  v.  Dunkin,  7  John.  Rep 
70.  Lansing  v.  Lansing,  8  John.  Rep.  454.  Gold  v.  Eddy,  1  Mass.  Rep.  1 
Wilson  v.  Clement*,  3  Moss.  Rep.  1  Thurston  v^JIPKoxm,  6  Mass.  Rep.  4-28. 
Ayer  v.  Hut  chins,  4  Mass.  Rep.  370.  And  where  a  bill  is  not  taken  in  the 
usual  course  of  trade,  it  is  subject  to  all  the  equities  that  subsisted  between 
the  original  parties.  Evans  v.  Smith,  4  Binney's  Rep.  366.  And  where  a 
party  to  a  bill  cannot  maintain  an  action  against  another  party  to  the  bill, 
no  person  claiming  subsequently,  by  a  derivative  title  under  the  former, 
and  having  knowledge  of  all  the  facts,  can  recover  against  the  latter.  Mer- 
rick v.  Carmen,  12  John,  Rep.  189.  So  where  a  note  is  indorsed  over  in 
trust  for  the  indorser,  it  is  open  to  the  same  equities  as  if  the  suit  was  in 
favour  of  the  indorser  himself.  Payne  r.  Eden. 

And  a  note  purchased  after  it  has  become  due,  and  after  an  assignment 
under  a  statute  upon  the  maker's  insolvency,  cannot  be  set  off  against  a 
debt  due  to  the  insolvent's  estate  in  an  action  brought  by  his  assignees  for 
the  recovery  of  it.  Johnson  v.  Bloodgood,  1  John.  Cas..  51.  2  Caines'  Cas. 
Err.  303.  and  see  Anderson  v.  Van  Men,  12  John.  Rep.  343.  So  a  Bote  pur- 
chased  after  knowledge  of  the  issuing  of  a  commission  of  bankruptcy,  al- 
though not  then  due,  is  subject  to  all  the  equities  between  the  original  par- 
ties ;  and  therefore  if  proved  under  the  commission,  it  is  liable  to  the  right 
of  set  off  of  the  bankrupt  against  the  original  payee.  Humphreys  v.  Blight's 
assignees,  4  DaU.  370. 

But  the  court  wiU  not  set  aside  a  judgment  on  confession  to  let  in  an 
equitable  defence,  especially  where  the  parties  are  in  pari  delicto.  Scaring 
v.  Bathbun,  1  John.  Cas.  331. 

Where  a  negotiable  note  is  paid  before  it  becomes  due,  and  is  afterwards, 
indorsed  by  the  payee  with  notice  to  the  indorsee  of  such  payment,  the 
latter  takes  the  note  subject  to  that  defence,  and  therefore  cannot  recover 
against  the  maker.     While  y.  Kiblhtg,  T\  John.  Rep.  128. 

If  the  maker  of  a  note  when  sued  by  an  indorsee,  relies  upon  payment 
before  indorsement  or  any  other  legal  defence  as  against  the  payee,  the 
burthen  of  proof  of  the  time  of  the  indorsement  rests  upon  him.  Webster 
v.  Lee,  S  Mass.  Rep.  334.    See  Stewart  v.  Greenleaf,  3  Day's  Rep.  31 1. 

Where  a  note  is  payable  on  demand,  it  must  be  presented  within  a  rea- 
sonable time  for  payment,  or  it  will  be  considered  as  out  of  rime  and  dis- 
honoured ;  and  if  it.be  afterwards  negotiated,  it  wiU  in  the  hands  of  the 
indorsee  be  liable  to  all  the  equities  which  subsisted  between  the  original 
parties.  Furman  v.  Raskins,  2  Caines,  369.  Such  a  note,  negotiated 
eighteen  months  or  two  years  after  its  date,  will  be  considered  as  out  of 
time.    Ibid.  LoomisY.  Pulver,  9  John,  Rep.  224.    There  is  no  precise  time 
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If  out  of  the  asual  course  of  business,  a  bill  or  note  be  paid  be-  in.  Time  of 
fore  it  is  due,  by  any  other  party  than  the  acceptor  or  the  maker,  *"  er 
and  be  re-issued  before  it  is  at  maturity,  even  in  fraud  of  some  of 
the  parties,  yet  an  innocent  indorsee  may  recover  upon  it(a).  And 
a  bill  of  exchange  is  negotiable,  ad  infinitum,  until  it  has  been 
paid  by  the  acceptor,  and  therefore  if  the  drawer  pay  it  after  it  is 
due,  he  may  indorse  it  to  a  fresh  party,  who  may  sue  the  acceptor 
thereon(6),  but  when  a  bill  has  been  once  paid  by  the  acceptor,  it 
is  functus  officio  at  common  law,  and  by  the  express  legislative 
provision  in  the  stamp  laws,  no  longer  re-issuable(c) ;  and  a  bill  or 
note  cannot  be  negotiated  after  it  has  been  once  paid,  if  such  ne- 
gotiation would  make  any  of  the  parties  liable,  who  would  other- 
wise be  discharged^).    The  stamp  laws  contain  an  exception  in 

(a)  Burbridge  v.  Manners,  3  Campb.  194. 

(4)  Per  Lorn  Elienborough,  in  Callow  i/.  Lawrence,  3  M.  &  S.  97. — Go- 
itteserra  v.  Berkeley,  1  Wils.  46. 

(e)  Id.  ibid.    Holroyd  v.  Whitehead,  1  Marsh.  130.  and  55  Geo.  3.  c.   • 
184.  s.  19. 

(d)  Beck  v.  Robley,  cited  1  H.  Bla.  89.  (n).  Brown  drew  a  bill  upon 
Robley,  which  Robley  accepted,  payable  to  Hodgson  or  order;  Robley  did 
not  pay  it  when  it  was  presented,  upon  which  Brown  took  it  up ;  Brown 
afterwards  indorsed  it  to  Beck,  and  Beck  brought  an  action  upon  it  against 
Robley,  but  the  jury  thought,  that  when  Brown  took  up  the  Dill,  its  nego- 
tiability ceased,  and  found  for  the  defendant ;  and  on  a  rule  nisi,  for  a  new 
trial,  the  court  thought  the  jury  right,  and  Lord  Mansfield  said,  "  when  a 
draft  is  given,  payable  to  A.  or  order,  the  purpose  is,  that  it  shall  be  paid  to 
A.  or  order,  and  when  it  comes  back  unpaid,  and  is  taken  up  by  the  drawer, 
it  ceases  to  be  a  bill ;  if  it  were  negotiable  here,  Hodgson  would  be  liable, 
for  which  there  ia  no  colour."  See  observations  on  this  case,  Callow  r. 
Lawrence,  3M.tc8.  97,  8.  and  Bayl.  66. 


in  which  a  note  payable  on  demand  is  to  be  deemed  dishonoured ;  but  it 
must  depend  upon  the  circumstances  of  the  case.  Lotte  v.  Duncan,  7 
John.  Rep.  70.  And  if  ito  peculiar  circumstances  are  disclosed,  and  a 
transfer  be  made  two  months  and  a  half  after  the  date,  it  will  be  deemed 
<Mt  of  season,"  and  let  in  the  defence  of  payment  by  the  maker.  Ibid.  See 
also,  Hendricks  \.  Judah,  1  John.  Rep.  319.  Sandfordy.  Mtchles,  4.  John. 
Rep.  224.     Thunton  v.  M*K6wn,  6  Mass.  Rep.  428.   . 

Wherever  the  holder  of  a  negotiable  note  has  notice  either  constructive- 
ly or  positively  at  the  time  of  the  transfer  to  him  of  any  equity  subsisting 
between  the  original  parties,  he  takes  it  subject  to  trial  and  equity,  Hum- 
phreys v.  Blight's  assignees,  4.  Dall.  Rep.  371.  White  v.  Kibling,  11  John. 
Rep.  128.  Wilton  v.  Holmes,' 5  Mass.  Rep.  543.  But  the  mere  knowledge 
that  the  note  was  made  and  indorsed  for  the  accommodation  of  the  maker, 
wiQ  not  entitle  the  indorser  to  set  up  that  defence  against  a  bona  fide  hold- 
er. Brmm  v.  Mott,  7  John.  Rep.  361.  ante,  143,  note.  And  if  the  consi- 
deration for  a  note  be  specially  indorsed  on  the  back  of  it,  it  operates  as 
notice  to  all  subsequent  holders.  Saunders  v.  Bacon,  8  John.  Rep.  485. 
And  if  there  be  a  memorandum  on  the  back  of  the  note,  stating  its  actual 
execution  to  have  been  on  an  anterior  day  to  the  date,  it  is  sufficient  notice 
to  put  the  party  upon  inquiry  into  the  circumstances.  Wiggin  v.  Bush, 
12  John.  Rep.  306. 

Where  a  note  not  negotiable  is  assigned,  explicit  notice  must  be  given  to 
the  maker,  or  he  wiU  be  justified  in  paying  the  amount  to  the  payee. 
Meghan  v.  MxUst  9.  John.  Rep.  62. 

Vol.  i.        u 
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UT.  Time  of  favour  of  promissory  notes  payable  to  bearer  on  demand  of  a  sum 
tnM£tI*        not  exceeding  lOOf.  which,  if  duly  stamped  for  that  purposes  may 
be  re-issued  after  payment  by  the  maker(cr). 

A  person  not  originally  party  to  a  bill,  by  paying  it  for  the  ho- 
nour of  the  parties  to  it,  acquires  a  right  of  action  against  all  those 
£  *  169  ]  parties f6J.  And  after  a  payment  *of  a  part,  a  bill  may  be  in- 
dorsed over  for  the  residue(c).  If  the  holder  of  a  bill  be  indebted 
to  a  prior  party,  and  be  doubtful  as  to  his  solvency,  it  is  not  ad- 
visable to  transfer  the  bill,  because,  if  he  holds  it,  he  may  treat  it 
as  a  mutual  credit,  and  set  off  the  amount  against  his  own  debt ; 
but  if  he  transfer  it,  and  after  the  act  of  bankruptcy  is  obliged  to 
take  it  up,  he  can  only)  prove  under  the  commission,  and  receive  a 
dividend,  and  must  pay  the  whole  of  his  own  debt(J). 

If  a  party,  whether  before  or  after  a  bill  or  note  be  due,  become 
the  indorsee  or  holder  by  delivery,  with  notice  that  the  party  from 
whom  he  receives  it  had  no  right  to  make  the  transfer,  he  will  ac- 
quire no  better  right  than  such  party,  and  a  person  who  discounts 
a  bill  for  the  full  value,  after  he  knows  that  it  has  been  loat  by 
the  owner,  will  not  only  be  precluded  from  recovering  thereon, 
but  will  be  liable  to  an  action  of  trover,  even  without  any  previous 
demand f  ej ;  nor  can  a  person  who  receives  a  bill  with  notice 
that  an  action  has  been  commenced  thereon,  and  still  depending, 
sustain  another  action  against  the  same  party  f/J(l). 


8 


rd)  55  Geo.  3.  c.  184.  s.  14.,  &c. 

b)  Mertens  v.  Winnington,  1  Esp.  Rep.  112.  et  post. 

(c)  Hawkins  v.  Cardy,  Lord  Raym.  360.— Carth.  466.— 1  Salt.  65.  S.  C. 
-—Hawkins  v.  Gardner,  12  Mod.  213  — Johnson  t>.  Kennion,  2  Wife.  262. 

(<*)  Kx  parte  Hale,  3  Ves.  jun.  304.— 3  T.  R.  509.— 6  T.  R,  57.— 1  Mom. 
543.— See  pott,  Bankruptcy. 

(<?)  Lovell  v.  Martin,  4  Taunt.  799.  * 

(J)  Marsh  and  another  v.  Newell,  1  Taunt.  109.  This  was  a  rule  nisi,  to 
cancel  the  bail  bond  given  herein  under  the  following  circumstances : — 
Plaintiff  had  arrested  defendant  on  a  promissory  note  payable  to  plaintiff, 
or  bearer ;  plaintiff  afterwards  paid  the  note  to  one  Frost,  who  likewise  ar- 
%  rested  the  defendant  upon  the  same  instrument.  The  court  held,  that  as 
the  transfer  of  the  note  to  Frost  was  accompanied  with  a  notice  of  the  ac- 
tion which  was  pending,  Frost  could  not,  after  such  notice,  be  permitted  to 
bring  a  second  action  against  the  defendant. 


(1)  A  note  once  paid,  ceases  to  be  negotiable,  and  remedies  lie  only  be- 
tween the  then  existing  parties.  Therefore,  if  an  indorsee  pay  a  note  on 
its  being  dishonoured  by  the  maker,  he  cannot  by  a  subsequent  transfer 
enable  a  subsequent  indorsee  to  maintain  an  action  on  it  against  a  prior 
indorser.  Blake  v.  SewaU,  3  Mass.  Rep.  556,  Boytton  v.  Greene,  8  Mass. 
Rep.  465.  But  such  assignee  may  maintain  an  action  upon  it  in  the  name  of 
the  indorsee  who  transferred  the  note  to  him.  Boylton  v.  Greene.  See 
Roberftm  &  Co.  v.  WiUiame,  5  Munf.  Rep.  381. 

A  bill  of  exchange  does  not  lose  its  negotiable  character  by  being1  pro- 
tested ;  but  after  protest,  may  be  assigned,  or  transferred  without  assign 
meat.  5  Munf.  Rep.  388. 
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With  respect  to  the  modes  by  which  transfers  of  a  bill  or  note  W.  M»dt$  of 

trance!1 

may  be  made,  thej  depend  on  the  terms  of  the  instrument,  as 

whether  it  be  payable  to  the  bearer,  or  to  the  order  of  the  drawer 

er  payee ;  in  the  former  case  it  is  transferable  by  delivery,  and  in 

the  latter  *by  indorsement,  which  may  be  made  either  in  blank,  in    [  *  170  1 

fall,  conditional,  or  restrictive  (a). 

When  a  bill  or  note  is  by  the  terms  of  it  payable  to  a  certain 
person  or  bearer,  it  is  transferable  by  mere  delivery (h)  ;  and 
where  a  bill  is  payable  to  the  order  of  a  fictitious  person,  it  will 
operate  against  all  parties  aware  of  the  circumstance,  as  a  bill 
payable  to  bearer,  and  will  be  transferable  by  delivery (e J. 

A  bill  payable  to  the  order  of  a  certain  person,  or  to  that  per- 
son or  order,  or  assigns,  or  to  the  drawer's  order,  is  transferable 
in  the  first  instance  only  by  indorsement^ d). 

No  particular  form  of  words  is  essential  to  an  indorsement,  the 
mere  signature  of  the  party  making  it  in 'general  sufficient(e).  An 
indorsement  which  mentions  the  name  of  the  person  in  whose  fa- 
vour it  is  made,  is  called  an  indorsement  in  full,  and  an  indorse- 
ment which  does  not,  is  called  an  indorsement  in  blank.  After 
an  indorsement  in  full,  the  indorsee  can  only  transfer  his  interest 
in  the  bill  or  note  by  indorsement  in  writing,  but  after  an  indorse- 
ment in  blank,  he  may  transfer  by  delivery  only,  and  so  long  as 
the  indorsement  continues  in  blank,  it  makes  the  bill  or  note  fpay-  [  *  in  3 
able  to  bearer(/) ;  and  if  the  first  indorsement  on  a  bill  or  note 

(a)  Per  Eyre,  C.  J.  in  Gibson  v.  Minet,  1  Hen.  Bla.  605.  «  Bills  of  ex- 
change being'  of  several  kinds,  the  title  to„sue  upon  any  one  bill  of  ex- 
change in  particular,  will  depend  upon  what  kind  of  bill  it  is,  and  whether 
the  bolder  claims  title  to  it  as  the  original  payee,  or  as  deriving*  from  the 
original  payee  or  from  the  drawer;  in  the  case  of  a  bill  drawn  payable  to 
the  drawer's  own  order,  who  is  in  the  nature  of.  an  original  payee,  the  title 
of  an  original  payee  is  immediate  and  apparent  on  the  face  of  the  bill.  The 
derivative  title  is  a  title  by  assignment,  a  title  which  the  common  law  does 
not  acknowledge,  but  which  exists  only  by  the  custom  of  merchants,  as  it 
a  by  force  of  the  custom  of  merchants,  that  a  bill  of  exchange  is  assignable 
at  all,  of  necessity ;  the  custom  must  direct  how  it  shall  be  assigned,  and  in 
respect  of  bills  payable  to  order,  the  custom  has  directed  that  the  assign- 
meat  should  be  made  by  a  writing  on  the  bill  called  an  indorsement,  ap- 
pointing the  contents  of  that  bill  to  be  paid  to  some  third  person,  and  in  re- 
spect of  bills  drawn  payable  to  bearer,  that  the  assignment  should  be  con- 
stituted by  delivery  onry.M 

(6)  See  last  note. 

(c)  Gibson  v.  Minet,  1  Hen.  Bla.  600* ante,  83, 4. 

(<0  Supra,  n.  1. 

(e)  Hill  v.  Lewis,  Holt,  117.— Pinkney  v.  Hall,  Ld.  Raym.  176. 

(/)  Peacock  v  Rhodes,'  Dougl.  611.  633.  A  bill  was  drawn  by  the  de- 
fendant, payable  to  Ingham  or  order,  Ingham  indorsed  it  in  blank,  alter 
which  it  was  stolen ;  the  plaintiff  took  it  bona  fide,  and  paid  a  valuable  con- 
sideration for  it,  and  acceptance  and  payment  being  refused,  gave  notice  to 
the  defendant,  and  brought  this  action.  A  case  was  reserved  for  the  opinion 
of  the  court,  and  it  was  contended,  that  this  bill  was  not  to  be  considered 
&»  payable  to  the  bearer,  and  the  plaintiff  had  no  better  right  upon  it  than 


OF  THK  UTDORSEMKNT  ANl>  TRANSFER 

IV.  Modes  of  of  exchange,  conveys  a  joint  tight  of  action  to  as  many  as  agree 
in  suing  on  the  bill,  though  such  persons  be  not  in  partnership  (a). 
It  has  been  said,  that  such  an  indorsement  does  not  transfer  the 
property  and  interest  in  the  bill  to  the  indorsee,  without  some  fur- 
ther act  f  6);  but  that  it  gives  him,  as  well  as  any  other  person  to  whom 
it  is  afterwards  transferred,  the  power  of  constituting  himself  as- 
signee of  the  beneficial  interest  in  the  bill,  by  filling  it  up  payable 
to  himself  (as  by  writing 'over  the  indorsees  name  "pay  the  con- 

*  *  174  J  tents,*)  which  he  may  do  *at  the  time  of  trial  (c);  it  is  now  how- 
ever considered,  that  a.blank  indorsement  is  sufficient  of  itself  to 
transfer  the  right  of  action  to  any  bona  fide  holder*  A  blank  in- 
dorsement may  be  converted  into  a  special  one,  by  the  holder's 
inserting  above  it  the  words  "pay  the  contents  to  A.  B."  but  such 
holder  by  writing  those  words,  and  transferring  the  bill  to  the  par- 
ty named  in  the  indorsement,  without  writing  his  own  naase  as  *n 
indorser,  will  not  be  liable  on  the  bill(<i).  If  the  indorsee  fill  up 
the  blank  indorsement,  and  make  it  payable  to  himself,  it  is  said 
the  action  cannot  be  brought  in  the  name  of  the  indorser,  which 
otherwise  it  may  be  (e). 

(a)  Per  Lord  Ellenborough,  in  Ord  v.  Portal,  3  Carapb.  340. 

(ft)  Clark  v.  Pigot,  1  Salk.  126.— 12  Mod.  192.  S.  C— Lambert  v.  Pack, 
-     1  Salk.  128.— Lucas  v.  Haynes,  id.  130.  Lambert  v.  Oakes,  12  Mod.  244. — 
Lord  Raym.  443,  S.  C.— Vin.  Ab.  tit.  Bills  of  exchange,  H.  6.— Bui.  Ni. 
Pri.275> 

(c)  Theed  v.  Lovell,  2  Stra.  1103,— Lambert  v.  Oakes,  12  Mod.  244. 
Lord  Raym,  443,  S.  C>— Lambert  v.  Pack.  1  Salk.  127. — Lucas  t».  Haynes, 
id.  130. — Dehera  v.  Harriot,  1  Show.  163.— Moore  v.  Manning,  Comyns, 
311.— Lucas  V.  Marsh,  Barnes  453. — Vin.  Ab.  tit.  Bills  of  Exchange,  H. 
8.— Bui.  Ni.  Pri,  275.  8. 

(<f)  Vincent  and  others  v.  Horlock  and  others,  1  Campb.  442.  Action 
Against  defendants  as  indorsers  of  a  bill  of  exchange ;  the  declaration  stated 
the  bill  to  have  been  drawn  by  Jacks,  payable  to  his  own  order,  indorsed 
by  him  to  defendants,  and  by  them  to  plaintiffs.  The  fact  was,  that  Jacks, 
the  drawer  and  payee  of  the  bill,  indorsed  it  in  blank  to  Horlock  and  Co., 
and  that  Caleb  Jones,  one  of  the  partners  in  that  house,  wrote  over  Jack's 
signature  '*  pay  the  contents  to  Vincent  and  Co."  without  signing  his  own 
name  or  that  of  his  firm.  Lord  Ellenborough.  I  am  clearly  of  opinion 
that  this  is  not  an  indorsement  by  the  defendants,  for  such  a  purpose,  the 
name  of  the  party  must  appear  written,  with  intent  to  indorse.  We  see 
these  words,  "  pay  the  contents  to  such  a  one/'  written  over  a  blank  in- 
dorsement every  day,  without  any  thought  of  contracting  an  obligation, 
and  no  obligation  is  thereby  contracted.  When  a  bill  is  indorsed  by  the 
payee  in  blank,  a  power  is  given  to  the  indorsee  of  specially  appointing  the 
payment  to  be  made  to  a  particular  individual;  and  what  he  does  in  the 
exercise  of  this  power  is  only  cxpressio  eorum  quae  tacite  insunt.  This  is 
a  sufficient  indorsement  to  the  plaintiffs  but  not  by  the  defendants.  Plain- 
tiff nonsuited. — See  also  Ex  parte  Isbester,  1  Rose,  20.  S.  P. 

(e)  A  full  or  special  indorsement  contains  in  itself  a  transfer  of  the  inter- 
est in  the  bill  to  the  person  named  in  such  indorsement,  Poth.  Traite  du 
Contrat  du  Change,  part  1,  chap.  2,  s.  23,  4.  But  a  bare  indorsement, 
without  other  words  purporting  an  assignment,  does  not  work  an  alteration 
of  the  property.    Per  cur.  Lucas  v.  Haynes.  Salk  130. 


or  bills,  <5*c. 

*A  blank  indorsement  makes  a  bill  transferable  by  the  indorsee  IV.  Modes  of 
and  every  subsequent  holder  by  mere  delivery  (a) ;  and  when  the  r  ^75  1 
first  indorsement  has  been  hi  blank,  the  bill  or  note,  as  against  the 
payee,  the  drawer,  and  acceptor,  is  afterwards  assignable  by  mere 
delivery,  notwithstanding  it  may  have  upon  it  subsequent  indorse- 
ments in  full,  because  a  holder,  by  delivery,  may  declare  and  re- 
cover as  the  indorsee  of  the  payee,  and  strike  out  all  the  subse- 
quent indorsements,  whether  special  or  not  (b)  (1). 

Clark  t>.  Pigot,  12  Mod.  193.T  Salt.  126  S.  C.  Clark  having  a  bill  of  ex- 
change payable  to  him  or  order,  put  his  name  upon  it,  leaving  a  vacant 
space  above,  and'sent  it  to  J.  8.  bis  friend,  who  got  it  accepted;  but  the 
money  not  being  paid,  Clark  brought  assumpsit  against  the  acceptor.  And 
it  was  objected  that  the  action  should  have  been  brought  by  J.  S.  But 
per  Holt,  C.  J.,  J.  S.  had  it  in  his  power  to  act  either  as  servant  or  assignee* 
If  he  had  filled  up  the  blank  space,  making  the  bUl  payable  to  him,  as  he 
might  have  done  if  he  would,  that  would  have  witnessed  his  election  to  , 
have  received  it  as  indorsee.  The  property  of  the  bill  would  have  been 
transferred  to  him,  and  he  only  could  have  maintained  this  actum  against  the 
acceptor ;  but  since  he  has  not  filled  up  the  blank  space,  his  intention  is 
presumed  to  act  as  servant  only  to  Clark,  whose  name  was  put  there;  that 
on  payment  thereof  a  receipt  for  the  money  might  be  written  over  his 
name,  and  therefore  the  action  is  maintainable  by  Clark. 

From  the  foregoing  case  it  appears  that  a  blank  indorsement  is  an  equi- 
vocal act,  and  that  it  is  in  the  power  of  the  party  to  whom  the  bill  is  deliv- 
ered, to  make  what  use  he  pleases  of  such  an  indorsement  He  may  either 
use  it  as  an  acquittance  to  discharge  the  bill,  or  as  an  assignment  to  charge 
the  indorsee    Selw.  N.  P.  4th  edit  331.  2. 

Promissory  notes  and  bills  of  exchange  are  frequently  indorsed  in  this 
manner  "  pay  the  money  to  my  use,"  in  order  to  prevent  their  being  filled 
up  with  such  an  indorsement  at  passes  the  interest  Per  Lord  Hardwicke, 
Ch.  in  S.iee  v.  Prescott,  1  Atk.  249. 

M  A  bill,  though  once  negotiable,  is  certainly  capable  of  being  restrained. 
I  remember  this  being  determined  on  argument.  A  blank  indorsement 
makes  the  bill  payable  to  bearer ;  but  by  a  special  indorsement  the  holder 
may  stop  the  negotiability."  Per  Lord  Mansfield,  C.  J.  Archer  v.  Bank  of 
England,  Uougl.  659. 

(a)  Peacock  v.  Rhodes,  Dougl.  611,  633.  Bayl.  48,  9.  A  bill  was  drawn 
by  the  defendant  payable  to  Ingram  or  order ;  Ingram  indorsed  it  in  blank, 
after  which  it  was  stolen;  the  plaintiff  took  it  bona  fide,  and  paid  a  valua- 
ble consideration  for  it,  and  acceptance  and  payment  being  refused,  gave 
notice  to  the  defendant  and  brought  this  action.  A  case  was  reserved  for 
the  opinion  of  the  court,  and  it  was  contended,  that  this  bill  was  not  to  be 
considered  as  payable  to  bearer,  and  that  the  plaintiff  had  no  better  right 
upon  it  than  the  person  of  whom  he  took  it ;  but  the  court  said,  that  there 
was  no  difference  be*. ween  a  note  indorsed  in  blank  and  one  payable 
to  bearer,  and  the  plaintiff  had  judgment. 

(4)  Smith  v.  Clarke,  Peake  Rep.  225.  1  Esp.  Rep.  180.  S.  C— Anony- 
mous, 12  Mod.  345.  8.  P.  A  bill  was  indorsed  in  blank  by  the  payee,  and 
alter  some  other  indorsements  was  indorsed  to  Jackson  or  order.  Jackson 
sent  it  to  Muir  and  Atkinson,  but  did  not  indorse  it,  and  Muir  and  Atkinson 
discounted  it  with  the  plaintiffs;  the  plaintiff  struck  out  all  the  indorse  - 


(1)  A  blank  indorsement  of  a  bill  passes  all  the  interest  therein  to  the 
indorsees  in  succession,  discharged  of  all  obligations  which  do  not  appear 
on  the  face  of  the  bill.  Wilkinson  v.  JVTcMn,  2  Dall.  Rep.  396.  Where  a 
negotiable  note  is  indorsed  in  blank;  the  holder  may  fill  it  up  with  any 
name  he  pleases,  and  the  person  whose  name  is  inserted  will  be  deemed 


OF  THE  INDORSEMENT  AND  TRANSFER 

IV.  Mode  of  *Such  being  the  effect  of  a  first  indorsement  in  blank,  it  has  been 
trans  er^  observed,  that  it  is  advisable  for  the  indorsee  in  some  cases  to  fill 
it  up  so  as  to  make  it  an  indorsement  in  full,  in  order  to  avoid  the 
risk  which  he  may  run,  in  case  the  bill  be  lost,  of  its  getting  into 
the  hands  of  a  bona  fide  holder  (a).  When  bills,  &c.  are  deposit- 
ed in  a  banker's  hands,  and  entered  short  in  his  books,  or  are  in 
his  possession,  in  case  ne becomes  bankrupt,  his  assignees  will  not 
be  entitled  thereto,  though  such  deposit  enables  the  banker  to  pass 
the  interest  to  a  third  person  taking  it  bona  fide  for  a  valuable  con- 
sideration (  bj. 

An  indorsement  in  full,  or  special  indorsement,  is  so  called,  be- 
cause the  indorser  not  onlj  writes  his  name  or  that  of  his  firm,  but 
expresses  therein  in  whose  favour  the  indorsement  is  made,  as, 
"  pay  the  contents  to  Mr.«4.  B.  or  order."  This  indorsement  con- 
*  tains  in  itself  a  transfer  of  the  interest  in  the  bill  to  the  person 
named  in  the  indorsement  (c),  and  makes  the  bill  transferable  in 

ments  except  the  first,  which  continued  in  blank.  This  was  an  action 
against  the  acceptor,  and  it  was  objected  that  the  plaintiffs  could  not  re- 
cover, without  an  indorsement  by  Jackson,  but  Lord  Kenyon  held  other- 
wise, and  the  plaintiffs  recovered.  The  plaintiffs  afterwards  proved  that 
Jackson  desired  Muir  and  Atkinson  to  discount  this  bill,  but  Lord  Kenyon 
thought  the  plaintiffs'  case  made  out  without  this  evidence. 

Chaters  v.  Bell,  4  Esp.  Rep.  120.  The  declaration  stated  tliat  a  bin 
was  drawn  payable  to  Curry,  by  him  indorsed  to  defendant,  and  by  the  de- 
fendant to  the  plaintiff.  There  were,  in  fact,  several  intermediate  indorse- 
ments  between  Curry  and  the  defendant,  which  were  omitted  in  the  decla- 
ration, and  it  was  contended  that  the  plaintiff* should  have  either  declared 
as  the  immediate  indorsee  of  the  payee,  or  have  stated  all  the  indorse- 
ments. But  Lord  Ellenborough  overruled  the  objection. — See  also  Way- 
nam  v.  Bend,  and  Critchlow  v.  Parry,  1  Cnmpb.  175. 

(a)  Beawes,  pi.  178. 

(*)  Zinck  v.  Walker,  2  Bla.  Rep.  1156.— Bolton  r.  Puller,  1  Bos.  &  PuJ. 
547 — Haille  v.  Smith,  id.  566.-  Collins  v.  Martin,  id.  648.— Giles  v.  Per- 
kins, 9  East.  12.— Carstairs  v.  Bates,  3  Campb.  301. 

(c)  Poth.  pi.  22,  23,  24. 


rightfully  entitled  to  sue.  Tyler  v.  Binney,  7  Mass.  Rep.  479.  JtroeU  v. 
Evertson,  11  John.  fiep.  52.  And  if  in  fact  the  indorsee  has  no  interest,  he 
will  be  deemed  a  trustee  for  the  benefit  of  parties  having"  the  legal  inter- 
est. Ibid.  And  where  a  person  fairly  and  without  fraud  becomes  posses- 
sed of  a  negotiable  note  indorsed  in  blank,  it  has  been  held  that  he  may 
maintain  an  action  thereon,  although  it  hat  not  been  legally  transferred  to 
Mm.    Little  v.  O'Brien,  9  Mass.  423.  Bowman  v.  Wood,  15  Mass.  Rep.  534. 

And  the  right  to  strike  out  a  special  as  well  as  a  general  indorsement  on 
a  note  has  been  recognized  in  Pennsylvania.  Morris  v.  Foreman,  1  Dall. 
Rep.  193.  and  see  Tlumpson  v.  Robertson,  4  John.  Rep.  27. 

Where  a  bill  is  indorsed  and  sent  to  an  agent  to  collect,  although  the  in- 
dorsement be  general,  yet  the  principal  may  at  any  time  countermand  the 
authority,  and  thereby  prevent  the  agent  from  a  recovery  against  the  ac- 
ceptor. Barker  y.  Prentist,  6  Mass.  Rep.  430.  But  it  will  be  otherwise  if 
the  agenthas  a  lien.  Ibid. 


•F  BILLS,  &£• 

the  fintinstancB  by  the  indorsement  of  •&  &  only  (a) ;  though  af-  IV.  Mtf$  of 
terwirds,  if  4«  &  make  a  blank  indorsement,  it  is  transferable  by  tranl^r* 
delivery  as  well  as  by  indorsement    As  the  negotiability  of  a  bill 
originally  transferable  can  only  be  restrained  by  express  restric- 
tif e  words,  the  words  M  or  order0  need  not  be  inserted  in  a  full  in- 
dorsement, to  give  the  bill  a  subsequent  negotiable  quality  (b)  (1). 

(a)  Pots  v.  Reed,  6  Esp.  Rep.  57.  Post,  178,  n.  2.— Head  v.  Young,  4 
T.  S.  28,  and  see  cases  in  next  note. 

(b)  Moore  v.  Manning,  Com.  Rep.  311.— 1  Selw.  332. 4th  ed.  n.  46.  A 
note  vas  drawn  by  the  defendant,  payable  to  Statham  or  order,  Statham  in- 
dorsed it  to  Witherhead,  but  did  not  add,  «  or  to  his  order,"  Witherhead 
indorsed  it  to  the  plaintiff.  The  defendant  contended  that  there  were  no 
express  words  to  authorise  Witherhead  to  assign  it ;  he  had  no  such  pow- 
er ;  but  the  whole  court  resolved,  that  as  the  bill  was  at  first  assignable  fay 
Statham,  as  being  payable  to  him  or  order,  and  all  8tathanV8  interest  was 
transferred  to  Witherhead,  and  the  right  of  assigning  it  was  transferred  also, 
and  the  plaintiff  had  judgment 

Acheson  v.  Fountain,  1  Stra.  557.  Select  Cases,  126. 9.  C.  Upon  a  case 
made  at  nisi  prius,  coram  Pratt,  C.  J.  tt  appeared  that  the  plaintiff  had  de- 
clared on  an  indorsement  made  by  A.  whereby  he  appointed  the  payment 
to  be  to  B.  or  order,  and  upon  producing  the  bill  in  evidence,  it  appeared 
to  be  payable  to  A.  or  order,  but  the  indorsement  was  in  these  words,  "Pay 
the  contents  to  B."  and  therefore  it  was  objected  that  the  indorsement  not 
being  to  order,  did  not  agree  with  the  plaintiff's  declaration  ;  but,  upon 
consideration,  the  whole  court  were  of  opinion  that  it  was  well  enough, 
that  being  the  legal  import  of  the  indorsement,  and  that  the  plaintiff  might- 
upon  this  have  indorsed  it  over  to  another,  who  would  be  the  proper  older 
of  the  first  indorser. 

Kdlev.  East  India  Company,  2  Burr,  1216.  and  1  Bla.  Rep.  295.  S.  C. 
Where  a  foreign  bill  of  exchange  was  drawn  by  A.  on  B.  payable  to  C.  or 
order,  and  accepted  by  B.  and  C.  indorsed  it  to  D.  without  adding  the 
words,  u  or  order,"  and  D.  afterwards  indorsed  it  to  E.  who  brought  an  ac- 
tion against  B.  the  acceptor,  for  non-payment,  evidence  having  been  ad- 
duced at  the  trial,  of  the  usage  of  merchants  with,  respect  to  indorsements 
of  bills  payable  to  order,  where  the  words,  "  or  order,"  were  omitted  in  the 
indorsement,  which  evidence  was  contradictory,  some  merchants  declaring 
that  the  omission  did  not  make  any  difference,  others  that  it  restrained  the 
negotiability  of  the  bill,  and  made  it  payable  to  the  indorsee  only,  the  jury 
found  a  verdict  for  the  defendant.  On  a  motion  for  a  new  trial,  on  the 
ground  that  evidence  of  the  usage  ought  not  to  have  been  allowed,  that  the 
custom  of  merchants  was  part  of  the  law  of  England,  and  that  the  law  of 
England  was  fully  settled  on  this  point,  the  court  were  unanimous  that  a 
new  trial  ought  to  be  granted,  and  Lord  Mansfield,  C.  J.  said  he  was  clear, 
the  evidence  ought  not  to  have  been  admitted,  for  the  law  wasfully  settled 
m  the  cases  of  Moore  v.  Manning,  and  Acheson  v.  Fountain,  (ante,  176.) 
The  other  judges  concurred,  and  Dennison,  J.  said,  that  there  was  not  any 
instance  of  a  restrictive  limitation,  where  a  bill  was  originally  made  payable 
to  A.  or  order;  that  he  had  never  heard  of  an  indorsement  to  A.  only,  anJfc 
that  in  general  the  indorsement  followed  the  nature  of  the  thing  indorsed. 


(1)  The  same  doctrines  have  been  recognized  in  the  United  States.    A 


or  «*  to  the  use  of  a  third  person,"  or  »*  carry  this  bill  to  the  credit  of  a 
third  person,"  is  not  an  assignment  of  the  security,  but  is  only  an  authority 
to  pay  the  money  agreeably  to  the  direction  of  the  indorsement.  But  ail 
to  an  indorsement  *•  pav  the  content*  to  A.  B.  onto"  whether  Jt  is  ontv  a* 


OF  TUB  INDORSEMENT  AND  TRANSFER 

IV.  Mode  of  *The  payee  or  indorsee  having  the  absolute  property  in  the  bi!I» 
f  *  l~7  1  an^  ^>e  rvo^  °f  disposing  thereof,  has  the  power  of  limiting  the 
payment  to  whom  he  pleases(a) ;  and  consequently  he  may  make 
a  restrictive  indorsement ;  thus  he  may  stop  the  currency  of  the 
bill,  by  giving  a  bare  authority  to  receive  the  money,  as  by  an  in- 
dorsement requesting  the  drawee  to  "  pay  to  J&.  for  my  use,"  **  or 
to  L  8.  only,"  or  "  the  within  must  be  credited  to  •£.  2?."  which 
modes  prevent  a  blank  indorsement  from  being  filled'up  by  the 
indorsee,  so  as  to  convey  any  interest  in  the  bill  to  himself  (6)^  and 

(a)  Edie  v.  East  India  Company,  Burr.  1218.     Bayl.  49.  supra. 

(b)  Per  Wilmot,  J.  in  Edie  v.  East  India  Company,  Burr.  1227.  Bla. 
Hep.  299.  S.  C.  and  per  Lord  Hardwicke,  in  Snee  v.  Prescott,  1  Atk.  249. 
Bills  and  notes  are  frequently  indorsed  in  this  manner,  "  pray  pay  the  mo- 
ney to  my  use,"  in  order  to  prevent  their  being  filled  up  with  such  an  in- 
dorsement as  passes  the  interest ;  and  see  Poth.  pi.  89,  90. 

Archer  v«  Bank  of  England,  Dougl.  615,  637.  A  bill  was  drawn  by 
the  plaintiffs  upon  Claus  Heide  and  Co.  payable  to  Jens  Macstue  or  order. 
Macstue  indorsed  it  to  this  effect,  "  the  -within,  must  be  credited  to  captain  Jtf. 
L.  Dahlt  value  in  account,  Christiana,  17th  Jan.  1778,  Jena  JMlgstue,"  and 
sent  it  to  Claus  Heide  and  Co.  who  credited  Dahl  for  the  amount,  and  gave 
notice  to  Dahl  and  the  plaintiffs,  that  they  had  done  so ;  an  indorsement  by,. 
Dahl  was  afterwards  forged  upon  the  bill,  and  the  bank  discounted  it.  Claus 
Heide  and  Co.  having  become  insolvent,  Fulberg  paid  it,  for  the  honour 
of  the  plaintiff's,  and  upon  the  ground  that  the  indorsement  had  restrained 
the  negotiability  of  the  bill,  they  brought  an  action  for  money  had  and  re- 
ceived against  the  bank;  Lord  Mansfield  directed  a  nonsuit,  but  upon  a 


authority  to  A.  B.  to  receive  the  money  for  the  use  of  the  indorser  or  for 
bis  own  use,  if  made  for  value  received*  or  whether  in  this  last  case  the 
restriction  is  not  void,  and  A.  B.  may  further  negotiate  it,  seems  not  to  be 
settled.  If  the  property  be  vested  in  A.  B.  perhaps  be  will  hold  it  with 
its  negotiable  quality  notwithstanding  the  restriction.  '  Per  Curiam. 
Mice  v.  Stearns.  3  Mass.  Rep.  225.  Wilson  v.  Holmes,  5  Mass.  Rep.  543. 
But  an  indorsement  "  to  pay  to  A.  or  order  at  his  own  risk."  does  not  re- 
strain the  negotiability  ot  the  note.  Ibid.  Russell  v.  Ball,  2  John.  Rep  50. 
Nor  an  indorsement "  We  assign  this  note  to  A.  B.  without  recourse.** 
Wilson  v.  Codman's  Executors,  3  C ranch.  193.  Barker  v.  Prentiss,  6  Mass. 
Rep.  430. 

Where  the  payee  of  a  bill  indorsed  on  it  M  should  the  within  exchange 
not  be  accepted  and  paid  agreeably  to  its  contents,  I. hereby  engage  to  pay 
the  holder  in  addition  to  the  principal  20  per  cent,  damages,"  it  was  held 
that  a  bonajiile  holder  might  insert  above  such  stipulation,  a  direction  to 
pay  the  contents  to  his  order  for  value  received,  for  the  indorsement  was 
to  be  considered  as  general.  Blakeley  v.  Grant,  6  Mass.  Rep.  386.  But 
where  the  payee  of  a  negotiable  note  payable  in  six  months,  indorsed  on  it 
"I  guarantee"  the  payment  of  the  within  note  in  18  months,  if  it  cannot  be 
collected  of  the  prornissor  before  that  time ;  it  was  held  that  no  person 
could  cn'itle  himself  as  holder  to  maintain  an  action  on  the  guaranty,  ex- 

'  cept  the  original  party  to  the  guaranty,  or  a  person  claiming  with  the  sub- 
sequent privity  and  assent  of  the  payee.  It  seems  to  have  been  the  opin- 
ion of  the  court  that  even  admitting  that  the  indorsement  was  a  transfer  oi 
the  note,  yet  it  did  not  make  the  guaranty  negotiable.  Tyler  v.  Binncy,  7 
Mass.  Rep.  4/9.  See  also  Williams  v.  Granger,  4  Day's  Rep.  444. 

The  indorsement  of  a  promissory  note  to  Jl.  B.  or  order,  for  rvalue  recei- 
ved, transfers  the  legal  title  in  the  note  to  the  indorsee,  which  cannot  be 
divested,  except  by  cancelling  the  indorsement,  or  indorsing  it  again.  liv;  - 

■diefcv.  Green,  15  Johns.  Rep.  217. 


^^^ 


OF  BUL8,  &C. 


4     « 


•from  making  a  transfer  of  the  bill,  j&c.  and,  when  made  far  the  IV*  4fc*.#r 
use  of  the  indorser,  is  revocable  in  its  nature  like  a  power  of  at-  r  *  |^  n 
torney(a).  Bat  an  indorsement  of  a  bill  of  exchange  in  these 
words,  ".  Pay  the  contents  on  the  bill  to  A.  B.  being  part  of  the 
consideration  in  a  certain  deed  of  assignment  executed  by  the  said 
•i  B,  to  4he  indorsers  and  others,9"  is  not  a  limited  indorse- 
nent(o).  *  ■  . 

*It  was  once  thought,  that  although  the  iodorser  might  make  -*    [  *  179  3 
restrictive  indorsement,  when  he  intended  only  to  give  a  bare  au- 
thority tohis  agent  to  receive  payment,  yet  that  he  could  not  when  - 
the  indorsement  was  intended  to  transfer  the  interest  in  the  bill  * 
to  the  indorsee,  by  any  act  preclude  him  from  assigning  it  over  to 
another  person,  because,  as  it  was  said,  the  assignee  purchases  it 
for  a  valuable  consideration,  and  therefore  takes  it  with  all  its  pri- 
vileges, qualities,  and  advantages,  the  chief  of  which  is  its  negoti- 
ability^).   It  has,  however,  long  been  settled  on  the  above  prin- 
ciple, that  any  indorser  may  restrain  the.  negotiability  qf  a  bil|>  by 
using  express  words  to  that  effect,  as  by  indorsing  it  "  payable  to 
J.  8.  only ;"  or  by  indorsing  it,  "  the  within  must  be  credited  to 
J.  &(<*)*  or  hy  any  other  words  clearly  demonstrating  his  inten- 
tion to  make  a  restrictive  and  unlimited  indorsement ;  but  a  mere 
omission  in  the  indorsement,  as  leaving  out  the  words  "  or  order,' 


Bile  to  shew  cause  why  there  should  not  be  a  new  trial,  and  cause  shewn, 
Lord .Mansfield,  Willes,  and  Ashhurst,  Justices,  thought  the  iiujorsement 
restrictive,  and  that  Dabl  himself  could  not  have  indorsed  it,  and  that  the 
plaintiffs  were  entitled  to  recover,  but  Buller,  J.  thought  otherwise,  upon 
which  Lord  Mansfield  said,  the  whole  turned  on  the  question,  whether  the 
bill  continued  negotiable  ?  and  if  they  altered  their  opinion,  they  would 
mention  the  case  again ;  but  it  never  was  mentioned  afterwards,  and  upon 
a  new  trial,  Lord  Mansfield  directed  the  jury  to  find  for  the  plaintiffs,  which 
they  did. 

(a)  Poth.  pL  168.— Mar.  72.  ace— -Be  awes,  pi.  219.  cpii/ra.—Post.  158. 

(6)  Pott*  v.  Reed,  6  Esp.  Rep.  57,  Per  Lord  -J£llenborough,  this  is  not 
a  restrictive  indorsement,  and  as  to  the  other  words,  they  are  surplusage, 
and  could  not  affect  the  subsequent  negotiability  of  the  bill.  If  the  bill 
was  payable  out  of  a  particular  fund,  it  would  affect  the  negotiability  of  the 
bill,  bat  what  was  here  mentioned,  was  not  the  fund  out  of  which  the  bill 
was  to  be  paid,  but  the  consideration  for  which  the  bill  was  given,  which 
the  holder  had  nothing  to  do  with.  Mr.  Gamon,  the  defendant,  was  here 
personally  liable,  though  the  liability  might  have  been  created  by  the  fund 
mentioned  in  the  indorsement,  as  arising  from  the  fund  so  designated  by 
the  indorsement ;  and  whenever  a  party  is  personally  liable,  a  bill  is  nego- 
tiable. It  is,  however,  necessary  to  prove  Pugh's  indorsement,  as  his  name 
ii  mentioned  in  the  indorsement,  but  though  so  made  payable  to  him  by 
name,  there  is  nothing  to  restrain  its'future  negotiability ;  in  the  case  citeo* 
the  bill  was  to  be  credited  to  Dabl's  account,  no  such  restriction  or  direc- 
tion was  here.     See  also  Haussoulier  v.  Hartsink,  7T.B.  733.  S.  P. 

(c)  Edie  v.  East  India  Company,  Burr.  1226. 


00  Archer  v.  Bank  of  England,  Dougl.  6*37.  ante,  178.  in  note. 


OF  THE  INDORSEMENT  AND  TRAN8TBR 

« 

WjJMWp  of  will  not  in  any  case  prevent  a  bill  being  negotiable  ad  infhu* 
tum[a). 

It  is  competent  also  to  an  indorser,  to  make  only  a  conditional 
transfer  of  the  bill,  "and  therefore  if  the  payee  of  a  bill  anneies  a 
condition  to  his  indorsement  before  acceptance,  the  drawee,  who 
afterwards  accepts  it,  is  bound  by  that  condition,  and  if  the  terms 
*  of  it  be  not  performed,  the  property  in  the  bill  reverts  to  the 
payee, -and  he  may  recover  the  sum  payable  in  an  action  against 
the  acceptor(ft). 
[  *  180  ]  *A  payee  or  indorsee  of  a  bill,  may  also  make  a  qualified  in- 
dorsement, so  as  to  transfer  the  interest  in  the  bill  to  the  indorsee, 
and  enable  him  to  sue  thereon,  without  rendering  the  indorser  per- 
sonally responsible  for  the  payment  of  the  bill ;  and  this  is  the 
proper  mode  of  indorsing  a  bill,  where  an  agent  indorses  a  bill  on 
behalf  of  his  principal,  and  it  is  not  intended  that  he  shall  be  per- 
sonally liable(c). 

Although  an  indorsement  may  be  made  in  blank,  in  full,  or  re- 
strictive, yet  it  cannot,  after  acceptance,  be  made  for  less  than 


(a)  See  ante,  176.  note  5. 

(6)  Robertson  v.  Kensington  and  others,  4  Taunt.  30.  Payee  against  the 
acceptors  of  a  bill  of  exchange ;  when  the  bill  was  presented  for  accept- 
ance, it  had  the  following  indorsement  upon  it,  "  Edinburgh,  19th  Novem- 
«  ber,  1808,  pay  the  within  sum  to  Messrs.  Clark  and  Ross,  or  order,  upon 
44  my  name  appearing  in  the  Gazette,  a*  enngn  m  any  regiment  of  the  line,  be- 
«f  tween  the  U$  and  64tA»  •/  -aitkin  two  month*  from  thU  date  ;  P.  Robertson." 
The  bill  had  several  subsequent  indorsements,  and  when  due,  was  paid  by 
the  acceptors  to  the  holder ;  the  plaintiff's  name  had  never  appeared  in 
.the  Gaaette  a*  ensign  in  any  regiment  of  the  line ;  the  plaintiff  nad  a  ver- 
dict,  subject  to  a  case  reserved  for  the  opinion  of  the  courfc  The  case  was 
•afterwards  argued,  and  for  the  plaintiff  it  was  contended,  that  it  was  com- 
petent for  him,  by  this  special  indorsement,  to  make  only  a  conditional 
.transfer  of  the  absolute  interest  in  the  bill,  and  the  defendants,  by  subse- 
quently accepting  the  bill,  became  parties  to  that  conditional  transfer ;  that 
as  the  condition  was  not  performed,  the  transfer  was  defeated,  and  they  be- 
came liable,  at  the  expiration  of  two  months,  to  pay  the  plaintiif,  to  whom 
the  property  reverted!,  the  contents  of  the -bill,  of  which  none  of  the  in- 
doners  could  enforce  payment  against  the  acceptors,  because  they  had  all 
received  the  bill,  subject  to  the  condition,  and  were  bound  thereby.  The 
court  gave  judgment  for  the  plaintiff. 

(c)  Goupy  and  another  v.  Harden  and  others*  7  Taunt.  160,  1.  Evidence 
was  given  that  when  agents  indorse  foreign  bills,  for  the  mere  purpose  of 
transmitting  them  without  intending  to  incur  responsibility  for  the  payment, 
it  is  their  practice  to  add  to  the  indorsement  the  words,  M  earn  recevr*.* 
Pallas,  J.  observed,  the  defendants  might  have  specially  indorsed  this  bill, 
$an»  recoun,  if  they  had  thought  fit  so  to  do,  but  they  have  not  done  it,  and 
therefore  they  are  personally  liable  ;  see  also  ante,  36,  7.  n.  4. 

The  mode  of  making  a  qualified  indorsement,  may  be  thus :  "  I  hereby 
indorse,  assign,  and  transfer,  my  right  and  interest  in  this  bill,  to  C.  D.  or 
order,  but  with  this  express  condition,  that  I  shall  not  be  liable  to  the  said 
C.  D.  or  any  holder,  for  the  acceptance  or  payment  of  such  bill,  A.  B."  or 
the  form  may  be,  as  adopted  in  France,  by  the  indorser  writing  hit  name1, 
and  subscribing, "  without  recourse  to  me."    See  ante,  172,  n.  6. 


«v  yttta,  toe 

the  Ml  warn  tppeftriog  to  be  due  ifpon  the  bill,  &c.  tr*n»fcrred(a)  IV.  *&**  & 

becavie  a  personal  contract  cannot  be  apportioned,  and  it  wouhi 

be  making  the  acceptor  liable  to  two  actions,  when  bj  the  contract 

raised  by  his  acceptance,  he  intended  to  subject  himself  on) y  to 

one ;  bat  when  a  bill  has  been  indorsed,  before  acceptance,  for 

part  of  the  sum  for  which  it  is  drawn,  it  has  been  said  that  the 

acceptor  may,  by  his  acceptance  after  this  indorsement,  become 

liable  to  two  *actions(6) ;  and  when  the  drawer  of  a  bill  has  paid    t  *  Ml  J 

part,  it  may  be  indorsed  over  for  the  residue(c). 

Upon  a  transfer  whether  by  indorsement  or  bare  delivery,  the 
bill  should  be  delivered  to  the  assignee ;  and  in  all  cases  of  a  trans* 
fer  of  a  bill  drawn  in  sets,  each  part  should  be  delivered  to  the 
person  in  whose  favour  the  transfer  is  made,  otherwise  the  same 
inconveniencies  may  follow,  which  we  have  seen  may  arise  upon  a 
neglect  to  deliver  each  of  them  to  the  payee(i).  A  delivery,  howe- 
ver is  not  essential  to  vest  the  legal  right  in  the  payee  or  indorsee, 
and  it  need  not  be  all  edged  in  pleading ;  and  if  after  acceptance 
the  acceptor  should  improperly  detain  the  bill  in  his  hands, 
the  drawer  might  nevertheless  sue  him  on  it,  and  give  him  notice 
to  produce  the  bill,  and  in  default  of  production  give  parol  evi- 
dence of  its  contents  (e).  It  is  not  necessary  for  the  holder  to 
give  any  notice  to  the  acceptor  of  the  indorsements,  nor  need 
4nch  notice  be  averred  in  pleading  (/). 

la)  Hawkins  v.  Cardy,  Ld.  Raym.  360.— Carth  466.-12  Mod.  213.—  1 
Sal*.  65.  8.  G. 

(6)  Beawes,  pi.  286.    Sed  gu*re  wpra,  last  note. 

(e)  Johnson  v.  Kennion,  2  Wils.  262.— Hawkins  v.  Cardy,  l'Salk.  65.— 
Let.  Raym.  360.— Garth.  466.— -12  Mod.  213.  3.  C.— Callow  v.  Lawrence,  3 
M.&8.95. 

Hawkins  t>.  Cardy,  Ld.  Raym.  360.— Carth.  466.— 12  Mod.  213.  Salk.  65. 
In  an  action  upon  a  bill  drawn  by  the  defendant  for  46/.  19*.  payable  to 
Blackman  or  order,  the  declaration  stated  that  Blackman  indorsed  43/.  4s. 
of  it  to  the  plaintiff;  the  defendant  pleaded  an  insufficient  plea/ upon  which 
the  plaintiff  demurred,  but  the  whole  court  held  the  declaration  bad,  be- 
cause the  bin  could  not  be  indorsed  for  less  than  all  the  money  due  there* 
on,  and  the  plaintiff  discontinued  his  action  ;  and  per  Gould,  J.  in  Johnson 
y.  Kennion,  2  Wils.  262.  where  the  drawer  of  a  bill  has  paid  part,  you  may 
indorse  it  over  for  the  residue,  otherwise  not,  because  it  would  subject  him 
to  a  variety  of  actions. 

(<Q  Ante,  81,  122.— Bay  1.  68. 

(e)  Churchill  v.  Gardner,  7  T.  R.  596.— Smith  v.  M<Clure,  5  East  476. 
-2  Smith's  Rep.  443.  S.  C 

Churchill  v.  Gardner,  7  T.  R.  596.  In  an  action  by  the  payee  of  a  bill, 
against  the  acceptor,  the  declaration  stated,  that  the  drawer  made  his  cer- 
tain bill  of  exchange,  but  there  was  no  allegation  that  he  delivered  it  to  the 
plaintiff,  and  the  defendant  demurred  specially  for  that  cause;  but  the 
court  was  clearly  of  opinion,  that  there  was  no  foundation  for  die  objec- 
tion; the  delivery  of  the  bill  to  the  plaintiff  being  sufficiently  implied  in 
me  allegation,  that  the  drawer  "  made'1  the  hill, 

(/)  Reynolds  v.  Davis,  1  Bos.  &  PuL  62£. 


OF  THE  INDOBft&MEtfr  AND  TRANSFER 

V.  The  tfect  *The  naturo  of  a transfer  of  a  bill,  note,  or  check,  the  right 
and  the  Hrht  wn*cn  **  Ve8ta  *n  the  assignee,  and  the  obligation  which  it  imposes 
whichitvests  on  the  person  making  it,  may,  in  a  great  measure,  be  collected 

obligation  With  respect  to  the  right  of  such  assignee,  whether  by  indorse- 

which  it  im-  ment  or  delivery,  he  has  such  an  interest  in  the  bill  or  note  that 
poses  on  the  J 

person  mak-  he  may  effect  a  policy  of  insurance  to  secure  the  due  payment  (a); 

jSLtiJ't  bl*1  an(*  ^ough  ne  nas  no  direct  legal  or  equitable  lien  upon  property 
gation  may    deposited  by  the  drawer  with  the  acceptor  to  cover  the  liability  of 
be  discharge   ^  latter,  in  respect  of  his  acceptance ;  yet  on  the  bankruptcy  of 
F  *  182  1    the  drawer  and  acceptor,  the  arrangement  of  the  property  between 
the  two  estates,  may  indirectly  render  such  an  equity  availab1e(6). 
If  the  holder  is  a  debtor  to  either  of  the  parties  to  a  bill,  who  he 
expects  will  become  a  bankrupt,  it  is  most  advisable  for  him  not 
to  negotiate  such  bill,  because  if  he  be  the  holder  at  the  time  of 
the  bankruptcy,  he  may  ptt  off  the  amount  of  the  bill  against  the 
claim  of  the  assignees  upon  him  for  the  amount  of  his  debt,  whereas 
if  he  be  not  the  holder  at  the  time  of  the  act  of  bankruptcy,  he  can- 
not set  off  the  amount,  but  must  pay  the  whole  of  his  own  debt  to 
the  assignees,  and  when  the  bill  has  been  returned  to  him,  can  on- 
ly prove  and  receive  a  dividend  upon  the  same  (c).    We  have  al- 
ready seen,  that  a  person  who  receives  a  bill  with  notice  that  it 
is  to  be  negotiated  only  upon  certain  terms,  holds  the  bill  sub- 
ject to  such-  terms,  and  therefore  where  A.,  a  creditor  of  B., 
having  deeds  in  his  posession  as  a  security  for  the  debt,  re- 
ceived a  bill  indorsed  by  B.  for  the  purpose  of  getting  it  dis- 
counted, but  neglects  to  do  so,  he  cannot  appropriate  the  bill  to 
his  own  use,  and  maintain  an  action  upon  it  against  the  acceptor 
[  *  183  ]    (<*)»  but  if  a  bill  be  transmitted  to  an  holder,  in  order  that  he  *may 
get  the  same  discounted  and  take  up  another  bill  which  is  falling 
due,  and  to  which  he  was  aj>arty,  if  he  do  not  succeed  in  getting 
such  bill  discounted,  but  pays  the  other,  he  may  retain  the  trans- 
mitted bill  and  sue  the  parties  thereto,  in  order  to  reimburse  him- 
self the  amount  of  the  bill  which  he  took  up  (e). 

(a)  Taskerv.  Scott,  6  Taunt.  234. 

(b)  Ex  parte  Waring,  2  Rose,  182. 
.  (c)  Post  tit.  bankruptcy. 

(d)  Delaney  V.  Mitchell,  1  Stark.  439. 

(<?)  Walsh  v.  Tyler,  sittings  at  Guildhall,  in  K.  B.  coram  Lord  Ellei- 
borough,  after  Michaelmas  Term,  1817.  Declaration  on  a  bill  of  exchange, 
dated  18th  March,  1817,  for  50/.  payable  three  months  after  date,  drawn 
by  John  Shaw  on  the  defendant  Tyler,  and  indorsed  by  him  to  the  plain- 
tiff. The  defence  was,  that  Shaw  the  drawer,  sent  the  bill  to  the  plaintiff 
to  be  discounted,  and  with  a  request  to  sqnd  up  the  amount  to  Shaw,  in 
order  that  he  mijht  take  up  a  bill  for  771.  10#.  then  falling  due,  and  that 
the  plaintiff  did  not  send  up  the  money ;  and  afterwards  the  bill  for  77L  10». 
having  been  returned  to  and  paid  by  him,  he  proved  the  amount  under 


OF  BILLS,   4tC« 

With  respect  to  the  limbility  of  the  party  transferitig  a  trill,  It  *-tyee*  of 
is  said  that  a  transfer  by  indorsement,  is  equivalent  in  its  effect  to 
tse  drawing  of  a  bill,  the  indorser  being-  in  almost  every  respect 
considered  as  a  new  drawer  on  the  original  drawee  (a) ;  on  which 
principle  it  is  said  to  have  been  decided,  that  a  promissory  note 
indorsed  may  be  declared  on  as  a  bill  of  exchange  (b)  ;  and  if  the 
drawee  refute  to  accept,  the  indorser  is  immediately  liable  to  be 
wed  (c).    A  transfer  by  indorsement,  vests  in  the  indorsee  a 
right  of  action  against  ail  the  precedent  parties  whose  names  are 
oo  the  bill ;  and  after  the  bill  has  been  duly  indorsed  by  the  payee 
in  blank,  it  is  transferable  by  mere  delivery,  *and  the  holder  may    [  *  184  3 
sue  all  parties  to  the  bill ;  but  unless  the  payee,  or  the  drawer, 
when  the  bill  was  payable  to  his  order,  has  first  indorsed  it,  a  par- 
ty who  becomes  possessed  of  it,  can  only  sue  the  person  from  whom 
he  obtained  it(d).  As  the  act  of  indorsing  is  similar  to  that  of  draw- 
ing, the  obligation  which  it  imposes  on  the  indorser  to  the  indor- 
see, and  the  mode  in  which  that  obligation  may  be  extinguish* 
ed,  by  the  holder's  laches  or  otherwise,  is  in  all  cases  exactly 
similar  to  that  which  a  drawer  of  a  bill  is  under  to  the  payee  (e); 
for,  as  observed  by   Lord  EUenborough,   C.  J.,  when  it  is  laid 
down,  that  an  indorser  stands  in  all  respects  in  the  same  situation 
as  a  drawer,  all  the  consequences  follow  which  are  attached  to  the 
situation  of  the  latter  (/).    The  indorser,  however,  is  not  under 
any  liability  in  any  instance  to  the  acceptor,  unless  indeed  in  the 
case  of  an  acceptance  for  his  honour  (g).    An  indorsement  also 
imposes  the  same  obligation  on  the  person  making  it,  although 

« 

Shaw's  commission.  Per  Lord  EUenborough,  This  affords  no  defence.  If 
the  produce  of  the  bill  was  to  have  been  applied  for  another  purpose,  then 
the  plaintiff  had  no  right  to  retain  the  bill  or  sustain  this  action;  but  the 
plaintiff  being1  unable  to  discount  the  bill,  and  having  been  compelled  to 
pay  that  to  which  he  was  a  party,  he  had  a  right  to  protect  himself  by  ap- 
plying the  MU  in  question  to  cover  his  own  advance.  Mr.  Scarlett  for  the 
plaintiff. 

(a)  Smallwood  v.  Vernon,  1  Stra.  479.— Hill  v.  Lewis,  1  Sal*.  133.  Wil- 
liams v.  Field,  3  Salk.  68.— Claxton  v.  Swift,  2  Show.  441 — S.  C.  id.  495. 
5'J1. — Heylyn  v.  Adamson,  2  Burr.  674. — Anonymous,  Holt.  115.— Claxton 
*.  Swift,  Skin.  255.— Anonymous,  id.  343 — Hill  v .  Lewis,  id.  411.— Lute 
*.  Hayes,  1  Atk.  282.— Haly  v.  Lane,  2  Atk.  182.— Gibson  v.  Minct,  1 
Hen.  Bla.  587.— Houle  v.  Baxter,  3  East.  182.— Ball'mgalls  v.  Gloster, 
id.  482. 

(6)  Brown  v.  Harraden,  4  T.  It.  149.  cites  Buller  v.  Cripps,  6  Mod. 
29,  JO. 

(c)   BaUingaDs  v.    Gloster,  3   East.   481.— Starey,  v.  Barnes,  7  East. 

TiKJ. 

(rf)  Anonymous,  Ld.  Raym.  738.— Miller  t>.   Race,   Burr.  452.— Grant 
v.  Vaughan,  id.  1516.— Peacock  v.  Rhodes,  Dougl.  633. 
(e)  Ibid— Lambert  v.  Oakes,  Holt,  117.— Ante,  136,  7,  8.  • 

if)  BaifingalLTt.  Gloster,  3  East.  483 — Starey  v.  Barnes,  7  East.  455. 
($)  Poth.  pi.  Ill,  112.  ' 


OF  THE  IITOOtylfEM EVX  A1U>  TRAHSFJtft 

» 

V.  IMkct  of,  the  bill  contain  &o  words  rendering  it  assignable  (a).    And  we 
tran     *  **  have  seep,  that  if  an  agent  indorse  in  his  own  name  without  qua- 
lifying his  indorsement,  he  will  be  personally  liable  even  to  his 
principal  (b>) 

A  transfer  bj  delivery,  without.any  indorsement,  when  made  on 
account  of  a  pre-existing  debt,  or  for  a  valuable  consideration  pas- 
[  *  185  J  8ing  to  the  assignor  at  the  "time  of  the  assignment,  as  where  goods 
are  sold  to  hira(c),  imposes  an  obligation  on  the  person  making  it  to 
the  person  in  whose  favour  at  is  made,  similar  to  that  of  a  transfer 
by  indorsement  (d);  a  distinction  was  indeed  once  taken  between 
the  transfer  uf  a  bill  or  check  for  a  precedent  debt,  and  for  a  debt 
arisingat  the  time  of  the  transfer,  and  it, was  held  that  if  JL  bought 
goods  of  B.  and  at  the  same  time  gave  bim  a  draft  on  a  banker 
which  B.  took  without  any  objection,  it  would  amount  to  payment 
by  An  and  B*  could  not  resort  to  him  in  the  event  of  the  failure  of 
the  banker  (e).  But  it  is  now  settled,  that  in  such  case,  unless  it 
was  expressly  agreed  at  the  time  of  the  transfer,  that  the  assignee 
should  take  the  instrument  assigned,  as  payment,  and  run  the 
risk  of  its  being  paid,  he  may  in  case  of  default  of  payment  by  the 
drawee,  maintain  an  action  against  the  assignor,  on  the  considera- 
tion of  the  transfer  (/).  And,  where  a  debtor  in  payment  of  goods 
gives  an  order  to  pay  the  bearer  the  amount  in  bills  qn  London, 
and  the.  party  takes  bills  for  the  amount,  he  will  net,  unless  guil- 
ty of  laches,  discbarge  the  original  debtor  (g)«    And  where  a  per- 

(a)  Hill  v.  Lewis,  1  Salk.  132.-Edie  v.  East  India  Company,  Burr. 
1226.— Lambert  v.  Oakes,  Holt,  117.— Cooke's  Bank.  Law.  17o. 

Hill  r.  Lewis,  1  Salk.  152.  Moor  drew  one  note  payable  to  the  defend- 
ant*or  his  order,  and  another  payable  to  him  generally,  without  any  words 
to  make  it  assignable ;  the  defendant  indorsed  them  to  Zouch,  and  Zouch 
to  the  plaintiff;  the  first  objection  was,  that  the  plaintiff  had  been  guilty 
of  laches,  but  the  jury  thought  he  had  not,  and  it  was  then  urged  that  the 
second  note  was  not  assignable.  And  Holt,  C.  J.  agreed,  that  the  indorse- 
ment of  this  note  did  not  make  him  that  drew  it  chargeable  to  the  indor- 
see, for  the  words  "  or  to  his  order,"  give  authority  to  assign  it  by  indorse- 
ment, but  the-  indorsement  of  a  note  which  has  not  these  words,  is  good  so 
as  to  make  the  indorser  chargeable  to  the  indorsee. 

(6)  Ante,  36. 

(cS  Owenson  v.  Morse,  7T.R.  64. — Ward  v.  Evans,  Ld.  Raym.  938. 
Lambert  v.  Oakes,  12  Mod.  244. — Anonymous,  id.  408. — Puckford  v. 
Bfaxwelj,  6  T.  R.  52. 

(d)  Ward  v.  Evans,  Ld.  Raym.  928.— Anonymous,  12  Mod.  408. — Ward 
vr  Sir  Peter  Evans,  id.  521. — Moor  v.  Wart  en,  and  Holme  v.  Barry,  1  Btra. 
415.— Turner  v.  Mead,  id.  416.— temb.  contra.    Anonymous,  12  Mod.  517. 

(e)  Clerk  v.  Mundall,  12  Mod.  203.— 1  Salk.   124^-3  Salk.  68.  S.    C 
Anonymous,  id.  408. — Anonymous,  id.  517. — Anonymous,  Holt,  298,  9.  et 
post.—\\n.  Ab.  tit.  Payment,  A.— Cooke's  Bank  Law,  173. 

(/)  Owenson  v.  Morse,  7  T.  R.  65,  66.  -Popley  v.  Ashley,  Holt;  122. 
ante,  125  to  130. 

(?)  Ex  pane  Dixon,  cited  in  6  T.  R.  142,  3.  and  ante,  128,  9,  &c.  Ex 
parte  Bl&ckbume,  10  Vcs.  204.— 1  Mont.  142, 149,  150.  ace— Vernon  v. 
Reverie,  2  Show.  296.— Bolton  v.  Reich&rd,  1  Esp.  Rep*  106.  contra. 
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witltasjt  iadorsiag  it  and  it  turn*  oat  to  be  forged,  be  if  liable  to  w'"™   ' 
ctfimri  the  none j  to  the  party  from  whom  he  received  it  («).  And 

Owenson  v.  Morse,  7.  T.  R.  64.  The  plaintiff  bought  tome  plate  of  the 
defendant,  and  gave  aim  aonie  country  bank-notes  in  payment  t  the  notes 

mere  dishonoured,  on  which  the  defendant  refused  to  deliver  the  plate. 
The  plamtirTbrouebt  trover  and  insisted  that  the  notes  were  payment,  but 
©a  a  case  reserved,  the  court  held  that  they  ware  no  payment  unless  the 
defendant  had  agreed  to^akethemas  payment,  and  ruu  the  risk  of  their 
being  paid.     Nonsuit  eiri^K    See  also  Tapley  v.  Martens*  8  T.  ft.  451 . 

Ex  parte  Blackburn*,  4Bbs»  jun.  204b  Goods  sold  to  be  paid  lor  ay 
bills  at  three  months.  The  drawers  and  acceptors  becoming  bankrupts 
before  the  bills  were  due,  the  vendors  having  received  dividends  under 
their  commissions,  entitled  .to  prove  under  a  commission  against  the  ven- 
dees who  had  not  indorsed  the  bills,  the  deficiency  as  a  debt :  till  that  shall 
be  ascertained  a  claim  and  dividend  reserved  for  the  whole.  The  Lord 
Chancellor  said,  I  take  it  to  be  now  clearly  settled,  that  if  there  is  an  ante- 
cedent debt,  and  a  bill  is  taken  without  takinf  an  indorsement,  which  bill 
turns  oat  to  be  bad,  the  demand  for  the  antecedent  debt,  may  be  re*  . 

sorted  to.  It  has  been  held,  that  if  there  is  no  antecedent  debt,  and  A.  carries 
a  bill  to  B.  to  be  discounted*  and  B.  does  not  take  A's  name  upon  the  bill, 
iftt  is  dishonoured  there  is  no  demand,  for  there  was  no  relation  between 
the  parties  except  that  transaction,  and  the  circumstance  of  not  taking  the 
name  upon  the  bill,  is  evidence  of  a  purchase  of  the  bill.  In  a  sale  of  goods 
the  law  implies  a  contract  that  those  goods  shall  be  paid  for.  It  is  compe- 
tent to  the  party  to  agree  that  the  payment  shall  be  by  a  particular  bill, 
hi  this  instance  it  would  be  extremely  difficult  to  persuade  a  jury,  under 
the  direction  of  a  judge,  to  say  an  agreement  to  pay  by  bills,  was  satisfied 
by  giving  bills,  whether  good  or  Ipd.  The  bills  were  only  a  mode  of  pay-. 
mg>  the  debt  of  3000/.  If  they  are  not  paid,  the  original  debt,  arising  out 
of  the  contract  for  goods  sold  and  delivered,  remains.  It  is  clear,  the  cre- 
ditor still  holding  the  bilk,  cannot  resort  to  that  original  contract.  In  ge- 
aeral  cases,  where  the  bill  is  not  paid,  if  there  is  no  bankruptcy,  the  creak 
tor  must  come  immediately  upon  the  bill  dishonoured,  saying,  he  cannot 
procure  payment,  and  desiring  to  have  payment ;  and  then  he  might  main* 
tain  an  action  for  g"odssold  and  delivered.  There  may  be  cases  in  which 
he  may  have  received  part  of  the  money  without  involving  the  difficulty 
from  giving*  time  as  to  the  rest  of  it;  as,  if  part  was  paid  before  it  was  due ; 
in  that  ease,  if  no  time  was  given  for  payment  of  the  residue,  an  action  for 
poods  sold  and  delivered  would  lie  for  the  residue. 

(a)  Jones  and  another  v.  Ryde  and  another,  1  Marsh.  157,  9.-5  Taunt* 
486.  S.  C.  Assumpsit  for  10007.  for  money  had  and  received ;  at  the  trial 
the  plaintiffs  had  a  verdict,  subject  to  the  opinion  of  the  court,  on  the  fol- 
lotving  case :  The  defendants,  bill  brokers,  were  possessed  of  a  navy  bill, 
purporting  to  be  for  1834/.  16*.  10c/.  which  the  plaintiffs,  also  bill  broker*, 
uocountea  for  them  at  their  request.  The  plaintiffs  afterwards  discounted 
H  with  Mr.  Williams,  who  presented  it  for  payment.  The  date  and  sum  in 
the  bill  had  Jbeen  altered  since  it  was  issued!,  and  before  it  came  to  the 
hands  of  the  defendants,  the  bill  being  originally  issued  for  884/.  16*.  lOd. 
only.  Williams  received  844/.  16s.  10A  from  the  transport-office  and  the 
plaintiffs  repaid  him  the  1000/.,  and  brought  the  present  action.  The  court, 
after  argument,  held,  that  the  plaintiffs  were  entitled  to  recover,  and  al- 
though  the  defendants  could  not  be  sued  as  indorsers  (the  instrument  be* 
in*  transferable  by  delivery!  they  were  not  released  from  the  responsi- 
bility they  incurred  by  passing  an  instrument  which'  purported  to  be  of 
greater  value  than  it  really  was.  And  per  Gibbs,  C.  J.  The  ground  of  re* 
s&rag  this  claim  is,  that  it  was  a  negotiable  security,  without  indorsement  \ 
and  that  when  the  holder  of  a  negotiable  security  passes  H  away  without 
indorsing  H,  he  means  not  to  be  responsible  upon  it.  This  doctrine  was 
fully  discussed  in  the  case  of  Fenn  v.  Harrison,  3  T.  B.  757,  and  the  propo* 
sition  is  true,  but  only  to  a  certain  extent.  If  a  man  pass  an  Instrument  of 
this  kind  without  indoffting  it,  to.  cannot  He  sired  <t»  indorser,  but  ha  is  nojfc 

Vou  I.  T 
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r**"^*  ^*  lateral  guarantee  or  undertaking,  become  personally  liable 

,    But  as  on  a  transfer  by  delivery,  the  assignor**  naaae  ift  i 
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'though 

noton 

the  ii^trument,  there  U  no  privity  of  contract  between  him  and 

any  assignee,  becoming  such  after  the  assignment  bj  himself,  and 

consequently  no  person  but  his  immediate  assignee  can  maintain 

an  action  against  him,  and  that  only  on  the  original  consideration* 

[  *  188  ]    and  not  on  the  bill  itself  (*).  And  if  onJ^tone  of  several  partners 

released  from  the  responsibility  which  he  incrofby  passing-  an  instrument 
which  purports  to  be  of  greater  value  than  it  really  is.  This  question  must 
often  have  occurred  in  the  case  of  bank  notes .•  I  believe  it  is  not  disputed, 
but  that  if  a  man  take  a  fbrged  note,  he  is  entitled  to  recover  the  amount 
of  it  from  the  person  of  whom  he  received  it ;  and  1  cannot  distinguish  this 
from  the  case  of  a  promissory  note ;  for  though  one  should  not  be  answer- 
able on  the  note  as  party  to  it,  one  should  be  liable  for  the  money  which 
had  been  paid  on  the  supposition  of  its  being  worth  so  much.  Mr.  Justice 
Chambre.  There  can  be  no  doubt  in  this  case :  the  general  principle  is 
perfectly  clear,  that  where  money  has  been  paid  without  a  consideration, 
it  is  to  be  recovered  back.  It  would  be  very  mischievous  if  the  doctrine 
contended  for  by  the  defendants  could  be  supported,  as  it  would  very  ma- 
terially affect  the  credit  of  these  instruments.  The  person  who  takes  them, 
gives  credit  to  the  person  who  passes  them  to  him  for  the  amount,  and  if 
they  fail,  the  money  must  be  refunded.  In  this  case,  the  plaintiffs,  or  at 
least  Williams,  who  stood  in  their  place,  have  done  nothing  but  what  was 
for  the  advantage  of  the  defendants. 

(a)  Morris  v.  Stacey,  Holt,  C.  N.  P.  153.  A.  an  agent  for  some  manu- 
facturer^ sells  to  B.  who  likewise  acted  as  an  agent,  a  quantity  of  shoes,. 
and  receives  certain  bills  of  exchange  in  payment.  B.  being  pressed  to  in- 
dorse them,  refuses,  but  writes  a  letter  to  A.  in  which  he  incloses  the  bills, 
and  adds,  *»that  should  they  not  be  honoured  when  due,  he  (B.)  would  see 
them  paid."  Held  that  this  was  a  sufficient  agreement  within  the  4th  sec- 
tion of  the  statute  against  frauds  to  bind  B.  to  pay  for  the  goods  ia  defiuih 
of  his  principal. 

(*)  WardT/.  Evans,  Lord  Haym.  928.— In  the  matter  of  Barrhurton.  Z 
Sen.  &  Lef.  112.  * 

In  the  matter  of  Barrington  and  Burton,  bankrupts,  2  Sch.  8c  Lef.  Rep. 
.  112.  B.  hands  over  a  negotiable  note  for  valuable  consideration  to  G.  not 
indorsing  it,  but  jiving  a  written  acknowledgment  on  a  separate  paper,  to 
be  accountable  for  the  note  to  G — G.  indorses  the  note,  which,  together 
with  the  wpitten  acknowledgment  comes  into  the  hands  of  M.  for  valuable 
consideration,  and  B.  and  the  several  parties  to  the  note .  become  bankrupts  ,- 
M.  cannot  prove  the  note  against  the  estate  of  B.  the  written  acknowledg' 
mentnot  being  assignable :  but  is  entitled  to  have  the  amount  made  an 
item  in  the  account  between  B.  and  G.  and  to  stand  in  the  place  of  the 
latter.  The  Lord  Chancellor.  This  undertaking,  though  for  valuable  con- 
sideration, was  not  assignable  with  the  note,  nor  can  it  give  the  holder  of 
the  note,  to  whom  it  was  transferred,  a  right  to  prove  under  it  against  the 
estate  of  Barrington  and  Burton ;  the  note  does  not  make  them  debtors.— 
They  are  indeed  chargeable  on  the  ground  of  their  undertaking  in  account 
with  Gray  and  Son ;  but  you  can  make  yourselves  creditors  to  the  bank- 
rupt's estate,  only  by  your  equitable  right  to  stand  in  the  place  of  Gray  and 
Son.  To  this  end  an  account  must  first  of  all  be  taken,  to  see  whether  the 
-  bankrupt  s  estate  is  debtor  to  Gray  and  Son ;  and  the  most  proper  course 
would  have  been  to  petition  that  the  assignees  of  Gray  and  Son  might  prove 
for  your  benefit  on  the  estate  of  Barrington  and  Burton;  if  there  shall  ap- 
pear to  be  a  sufficient  balance  due  by  them  to  Gray  and  Son,  yoii  will  be 
entitled  to  be  paid  30W.  out  of  that  balance.  But  this  undertaking  doc* 
not  make  yo^  creditors  on  the  estate  of  Burton  and  Barrington.  ft  onlv 
gives  you  a  wght  to  have  it  made  an  item  in  the  account  between  them  anil 
way  ana  Son. 


i  mm  v       ■ — -r- 
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in<B m*  Ma  mm*  m  a  MH,  and  get  it  discounted  with  a  broker,  ▼•  W^  of 
the  latter  canao^tm  the  irmv  tfamfeh  the  proceeds  of  thebttr  were  **—***  &c 
carrM  to  the  pMtafenWp  account  (*). 

Wheai  a  transfer  by  delivery  witbovt  indorsement,  is  made 
merely  by  way  of  mU  of  the  bill*  as  sometimes  occurs  (ft) ;  or  by 
way  of  discount  and  notas  a  security  for  mon«y  lent  (c),  or  wher$ 
the  aasifcagfl  expressly  agrees  to  take  it  in  payment,  and  to  run  aft 
risks  (<*};  he  has  in  general  no  right  of  action  whatever  'against  C  *  W  1 
the  ass%nor,  in  case  the  bill  turns  oat  to  be  of  ne  vaJoe.  Bat  there 
can  be  no  doobt  that  if  a  nan  assign  a  bHl  for  any  sufficient  con- 
sideration, knowing  it  to  be  of  no  value,  and  the  assignee  be  not 
aware  of  the  fact,  the  former  would,  in  alt  cases*  be  compellable  to 
repay  the  money  Jie  had.  received  (e). 

The  obligation  of  the  assignor,  thoegh  it  is  in  general  irrevoca^ 
hie,  may,  as  has  been  alredy  observed,  be  discharged  or  released 
by  the  act  of  the  holder,  in  the  same  manner  as  the  obligation  of 

(a)  Emljr  v.  Lye,  15  East  7. 

(a)  Fewi  v .  Harrison,  3  T.  R.  75?.— Fydell  v.  Clark,  1  Esp.  Rep.  447. 
Bank  v.  Newman,  1  Ld.  Raym.  443.— 12  Mod.  241.  and  Comyns,  57. 8.  C— 
1  Mont  143, 149, 150,— Ex  parte  Shuttleworth,  3  Ves.  jun.  36&— Cullen, 
100,1. 

(c)  Penn  v.  Harrison,  3  T.  R.  759. — Ex  parte  Shuttleworth,  3  Vcs.  jun. 
368.— Fydefl  v.  Clarke  and  another,  1  Esp.  Rep.  447. 

In  Fenn  v.  Harrison,  3  T.  R.  759.  Lord  Kenyon  said,  it  is  extremely 
clear,  that  if  the  holder  of  a  bill  send  it  to  market  without  indorsing  his  * 

name  upon  it,  neither  morality,  nor  the  laws  of  this  country,  will  compel  him 
to  refund  the  money  for  which  be  sold  it,  if  he  did  not  know  at  the  time  that 
it  was  not  a  good  bill.  If  he  knew  the  bill  to  be  bad,  it  would  be  like  send- 
ing out  a  counter  into  circulation  to  impose  upon  the  world,  instead  of  the 
current  coin.  In  this  case,  if  the  defendant  tad  known  the  bill  to  be  bad, 
there  is  no  doubt  that  they  would  hare  been  obliged  to  refund  the 
money. 

Ex  parte  Shuttleworth,  3  Yes.  jun.  368.  Newton  gave  the  bankrupt  be- 
fore his  bankruptcy  cash  for  a  bifi,  but  refused  to  allow  the  bankrupt  to  in- 
dorse it,  fhmking  the  bill  better  without  his  name.  He  now  proved  the 
amount  under  the  commission,  and  on  a  petition  to  have  the  debt  ex- 
punged, the  Chancellor  granted  the  petition,  observing  that  this  was  a  sale 
of  the  bill. 

Fydell  v.  Clark  and  another,  1  Esp.  447.  Where  bankers,  in  discounting" 
a  bill,  give  their  customers  bills  or  notes  without  indorsing  them,  which 
turn  out  to  be  bad,  the  bankers  ace  not  liable. — S.  P.  Bank  of  England  v. 
Newman,  1  Lord  Raym.  442.— Emly  v.  Lye.  15  East.  7.  12. 

(d)  Oweiison  v.  Morse,  7  T.  R.  65,  6.  ante,  185,— Cooke's  Bank.  Law, 
120.— Ex  parte  Shuttleworth,  3  Ves,  jun.  368.— Ex  parte  Blackburn*,  10 
Ves.  jun.  206.— 15  East  13.-1  Mont  142. 149,  150. 

Emly  v.  Lye,  15  East.  13.  Per  Baylev,  J.  if  a  person  buy  goods  of  ano- 
ther, who  agrees  to  receive  a  certain  bill  in  payment,  the  buyer's  name 
not  being  on  it,  and  that  biH  be  afterwards  dishonoured,  the  person 
who  took  it  cannot  recover  the  price  of  his  goods  from  the  buyer,  for  the 
bill  is  considered  as  a  satisfaction.  It  has  been  so  held,  and  I  can  see  no 
difference  where  money  instead  of  goods,  is  given  for  the  bill;  and  per 

Kenyon,  C.  J.  m  Owenson  v.  Morse,  7  T.  R.  06 See  the  cases  ante,  127 

to  130.  in  notes. 

(?)  Anonymous,  12  Mod.  517.— Fenn  v.  Harrison,  3  T.  R.  7&.— Poplry 
v.  Ashley,  Holt,  121 — Bay).  167,  8. 


09  THE  INDOBgEltBVC  AX9  TKAKBFER 

V.  Effect  of  the  drawer  fa)  ;  it  mmy  also  be  discharged  by  psymentof  til* 
transfer,  &c.  ^  ^ypi^^j^r  {*) ;  fat  the  merely  taking  mether  porty  km.  ev 

ecution>  will  only  discharge  that  petecm,  end  wiM  not  operate  in 
firreor  of  any  ether  (e)  (I). 

Indemnity  of  If  a  party  iadm*  a  Mil  for  the  accommodation  of  the  drawer, 
which  is  also  accepted  by  a  tbtyd  -perton  for  the  like  aeeemnaoda- 
tkm,  each  indorser  may;  after  he  hae  been  compelled  to  pay  the 
bill*  empport  an  action  thereon  against  the  acceptor,  or  may  prove 

£  *  190  3  under  hfe  commieaiatt,  in-  ease  of  hie  bankruptcy  (d).  And  **uch 
an  accommodation  indorser,  in  eaee  there  be  reasonable  graand  to 
apprehend  the  insolvency  of  his  principal,  has  an  equitable  right 
to  withhold  the  payment  of  any  money  which  ha  may  owe  to 
him,  until  he  has  been  indemnified  against  any  liability  on  accoant 
of  his  indorsement,  though  such  liability  would  be  no  defence  at 
law  to  an  action  by  the  principal  (t). 

VI.  Conse-  if  titye  holder  of  a  foreign  or  inland  bUI  of  exchange,  check,  or 
quences  of  noie$  transferable  by  mere  delivery,  (which  we  have  seen  may  be 
bill,  &c.  and  when  the  bill  was  originally  payable  to  J>earer,  or  when  (be  first 

what  con- 
duct the  hoi.      (a)  Synderbottom  v.  Smith,  Stta.  649.— Gee  v.  Brown,  id.  792.— ante, 
der  should      136. 

thereupon  (i)  Hutt  *.  Pitfield,  1  Wik.  46. 

pursue.  (c)  Hayling  v.  Mulhail,  2  Bla.  Rep.  1235.— MacdonaTd  v.  Borington,  4 

T.  R.  825.— Claxton  v.  Swift,  2  Shew.  481.  et  post. 

(d)  Houle  v.  Baxter,  3  East.  177.  The  defendant,  a  retail  silversmith, 
produced  goods  of  Capper,  a  working  silver-smith,  and  to  enable  him  to  ob- 
tain the  silver  for  the  order,  accepted  a  bill  drawn  on  him  by  Capper ;  and 
to  increase  the  credit  of  the  bill,  Capper  prevailed  on  the  plaintiff  to  lend 
his  indorsement.  Capper  then  passed  the  bill  to  one  Abud,  who  supplied 
the  silver  of  which  the  goods  were  made,  and  delivered  to  the  defendant. 
Before  the  bill  became  due  the  defendant  became  a  bankrupt,  and  obtained 
his  certificate.  Plaintiff  took  up  the  bill  and  brought  this  action,  and  upon 
the  trial  the  plaintiff  had  a  verdict  subject  to  the  opinion  of  the  court ;  and 
the  court  held  that  the  bankruptcy  of  the  defendant  was  a  bar  to  the  ac- 
tion, because  the  plaintiff  might  have  proved  under  the  commission-  In 
Brown  and  others  v.  Massey,  15  East.  220.  it  appears  to  have  been  ques- 
tioned, whether  an  accommodation  indorser  could  sue  an  accommodation 
acceptor,  if,  at  the  time  he  so  indorsed,  he  knew  that  the  acceptor  had  re- 
ceived  no  value. 

(e)  Wilkins  v.  Casey,  7  T.  R.  711.  as  observed  upon  by  fifed  Ellenoo- 
rough,  Ch.  J.  in  Willis  v.  Freeman,  12  .East  659,— Ex  parte  Hetcalt,  11 
Ves.  jun.  407. — Madden  v.  Kempster,  1  Campb.  12. 


(r)  If  the  indorsee  after  taking  the  maker  in  execution,  take  of  him  a 
bona  and  warrant  of  attorney  to  confess  judgment,  in  satisfaction  of  the  ex- 
ecution, this  discharges  all  the  other  parties.    M-Fadden  v.  Parker.  4  Dall. 

The  discharge  of  one  joint  promissor  under  an  insolvent  act  will  not  ope- 
rate as  a  release  of  the  other.     Tooke  v.  Jfamett,  3  Gaines'  Rep.  4. 

The  holder's  proceeding  under  a  commission  of  bankruptcy  against  the 
acceptor  of  a  bill,  will  not  discharge  the  responsibility  of  tho  antecedent 
parties.    Kavmrthij  v.  Hopkins,  1  John.  Cas.  107.  Post.  362. 

A  suit  may  lie  by  an  indorser  against  his  indorsee  upon  a  special  cuanto- 
ty.    4  YeatcV  Rep.  456. 
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teltak  <•),  ytmm  he  ««*M  UAi  white  V*  OMhe 
•ad  k  g^fBlv4h»liimfeQf.  »|Mma  «*•  w  &£      ^ 


%  Jotf*  btimg  dm (c),  web  person  »ot»illoitooiiiig  hp  domed 
ho»i**opeot«wje  lUiliaiMtt^fewa  tto-pojooa  who  fimnl  or  itete 
it/Oftf  inoiaorin  h»  owIiwji  uphwr  the  awpim,  or  other  po*> 
i»^t  ti»o«^^eWer,  wfekitftt*  mMcMHaymtfj  for-  C  *  «*  3 
feoVoM  right  of  action ;  foj>fcnjny  hesoiddoomoj  ■sgaoooal  poiac»- 
oio,  fat  whenever  one  of  twoinojooewt  nejaoso  wtt— Jbr  by  the 
act  of  n-tbirdVhe  who  ho*  eoobUd  ouch  third  frtrtea  to  oocojmmi  the 
loj»*sj*jt  oMtata  ii(«)*  And  if  ajtertea/whoiuuinotf^Toft  aeoa* 
tortkeior  stolen,  bill  towafernbk  by  acre  doiif ory. 


t)0AaAe»173. 

(*)  SohmoM  «.  The  Bank  of  England,  13  Baft.  135,— Peterson,  v.  Hatd, 
acre,  4  Taunt.  M4. . 

{*)  Goad  <d.  Coe,  cited  in  Boehm  v.  Starting,  7  T.  R.  487.— Et  ante, 
Ifes*  to  *«*  of  transfer. 

(rf)  Sir  John  Lawson  v.  Weston,  4  Esp.  Rep.  56.— Anonymous,  Lord 
any*.  TSS^Anonymoua,  1  8aik.  126.— Anonymous,  3  Salk.  71.— Esora,  * 
Deranar  v.  Herring,  9  Mod.  47.— Miller  v.  Race,  Burr.  452.— Grant  v. 
Vsafhan,  Burr.  1516.— Peacock  v.  Rhodes,  Doug).  633.—Hinton's  case,  2 
Shaw.  235. 

teMnoaa,  Lord  Haym.  738.  Salk.  126. 3  Salk.  71.— B.  lost  a  bank  bill 
annana  ta  A*  or  bearer ;  C.  found  it,  and  aasigned  it  for  a  valuable  conside- 
nojM  to  J>,  who  got  a  new  bill  for  it  from  the  bank.  Trover  was  then 
faanjet  against  D.  for  the  firat  bill;  but  by  Holt,  C.  J.  "the  action  will  not 
assgaiaat  JMai,  because  he  took  it  for  a  valuable  consideration,  though  it 
C.  as  he  had  no  title ;  but  payment  to  C.  would  have  indem- 


■•*».  Bace,  1  Burr.  452.    A  bank  note,  payable  to  William  Tinney, 
i  was  stolen  out  of  the  mail,  in  the  night  of  the  11th  of  December, 
esvthe  12th,  came  to  the  hands  of  the  plaintiff  for  a  full  and  valu- 
ta the  usual  course  of  his  business,  and  without  any 
■  that  it  had  been  taken  out  of  the  mail ;  he  afterwards  presented 
ik  for  payment,  and  the  defendant,  being  one  of  the  clerks, 
vpon  which  an  action  of  trover  was  brought ;  and  upon  a  case 
ion  the  point,  whether  the  plaintiff  had  a  sufficient  property  in 
entitle  nim  to  recover,  the  court  was  clear  in  opinion  that  he 
aaaWanl  that  the  action  was  well  brought.    (Vide  Lawson  and  others  v. 
lEOfOto  sail  others,  4  Esp.  56. ) 

Vaughan,  3  Burr.  1516.  Vaughan  gave  Bicknell  a  draft  upon 
r,  payable  to  Ship  Fortune  or  bearer;  Bicknell  lost  it,  and  the 
took  it,  bona  fide,  in  the  course  of  trade,  and  paid  a  val- 
i  for  it  The  banker  refused  to  pay  h,  upon  which  the 
plaintiff  brooght  this  action  against  Vaughan ;  Lord  Mansfield  left  it  to  the 
rarw  to  consider,  first,  whether  the  plaintiff  came  to  the  possession  of  the 
LaiPugfy,  and  bona  fide ;  and,  secondly,  whether  such  draft  Was,  in  fact  and 
atactica,  negotiable,  and  the  jury  found  for  the  defendant  •  but  upon  an 
appfieation  for  a  new  trial,  and  cause  shewn  against  it,  the  court  was  clear 
that  the  second  point  ought  not  to  hare  been  left  to  the  jury,  because  it 
wae  dear  that  snob  drafta  were  negotiable,  apd  if  the  jury  thought  the 
platotafaook  the  note  fairly,  and  bona  fide,  of  which  there  appeared  to  be 
no  doubt,  he  was  entitled  to  recover.  A  new  trial  was  accordingly  granted, 
in  which  tho*  plaintiff  recovered  the  money.  Peacock  v.  Rhodes,  Dougl. 
6ll»'i83« 
(*)  Pec  Aahhmtt,  J,  u Lkkbarrow o.  Mason,  2T.  R.  79, 


OVTSft 

VI.  Of  the     pittsjrtitta^dsli^ 

km  of  bill*    ^  jMli  ^^^  ^  fae  ig^  m  r^bbejy,  HMh^lnmttii  wiU  — tepgen 

ml  be  liable  to  pejr  it  ettr  *#sin  to  the  ml  «mer4^ 

.      But  where  U  ie  peeve*  on  the  trial  the* the  biU  Or  netoiiee  teen 

lee* by  the  teei  proprietor,  and  itinusuiMi  nettee  hee  fceen  given  to 

the  plaintiff  to  prate  the  tine  tad  cifevrntmee  airier  wl**  tore- 

eeracL  it,  n*4  theceeeidenetioii  which  negro  for  it,  itw^t  te  m- 

cejMbewteehuito  peeve  thet  hevene  to  the  piuuuieton  ef  the  hi* 

etrament,  bona  fide  end  far  aeefiictent  eonekleret»ii(e).  And  where 

t*198]    *  henkerpeM-e  check  the  day  "before  it  here  date,  which  Mid  teen 

leet  by  the  payee,  it  wae  held  that  he  wad  liable  to  repay  the  amount 

to  the  loeer,  it  being  proved  to  be  contrary  to  the  usee!  coarse  of 

business  to  pay  drafts  before  the  day  on  which  they  are  dated  (n)(1  •) 

80  where  a  banker  after  notice  discounted  a  bill  drawn  on  a  cns> 

'    totner,  and  by  the  acceptance  made  payable  at  his  bank  after  it. 

had  been  lost  by  the  holder,  and  afterwards  debited  his  customer 

with  the  amount  of  the  bill,  wrote  a  discbarge  on  it,  and  delivered' 

it  up  to  the  customer  ae  the  banker's  voucher  of  his  account,  it 

(a)  Post— Poth.  pi.  168, 169. 

(6)  Paterson  v.  Hardacre,  4  Taunt.  114.  Where  a  bill  hat  been  lost  or 
fraudulently  or  feloniously  obtained  from  the  defendant,  the  bolder  who 
sues  must  prove  that  he  came  to  the  bill  upon  good  consideration.  But  the 
defendant  will  not  be  permitted  to  object  to  the  want  of  such  proof  unless 
he  has  given  the  plaintiff  reasonable  previous  notice,  that  he  may  come  to 
trial  prepared  to  prove  bis  consideration. 

Solomons  v.  Bank  of  England,  13  East.  135.— 1  Rose,  99.  8.  C.  The 
holder  of  a  bank  note  is  pnma  facie  entitled  to  prompt  payment  of  it,  and 
cannot  be  affected  by  the  previous  fraud  of  any  former  holder  in  obtaining 
it,  unless  evidence  be  given  to  bring  it  home  to  his  privity.  Aut  where  a 
bank  note  for  500/.  had  been  fraudulently  obtained  by  some  person  un- 
known, and  on  its  being1  presented  for  payment  some  time  afterwards  by 
an  agent  of  a  foreign  principal,  information  was  given  of  the  fraud,  and  the 
principal  was  desired  to  inform  the  bank  how  he  came  by  it ;  but  the  only 
account  he  would  give  of  it  was,  that  he  had  received  it  in  payment  offooda 
from  a  man  dressed  in  such  a  way,  of  whom  he  knew  nothing ;  and  it  was 
further  proved,  that  bank  notes  of  so  large  a  value  were  not  usually  circu* 
lated  in  that  foreign  country ;  this  was  held  to  be  sufficient  evidence  to  be 
left  to  a  jury,  of  a  principal's  privity  to  the  original  fraud,  in  an  action  of 
trover  brought  by  his  agent,  to  recover  it  from  the  bank,  who  had  detained 
it  under  the  original  owner,  to  whom  it  properly  belonged.  And  the  ques- 
tion was  not  altered  bv  the  agent,  who  received  it  on  account,  having,  after 
notice,  made  payment  for  his  principal,  which  turned  the  balance  in  favour 
of  such  agent. 

(c)  Da  Silva  v.  Fuller,  Sittings  at  London,  East.  1776,  8eL  Ca.  238. 
MS  S.— Post,  as  to  whom  payment  may  be  made. 


(1)  And  if  a  bank  pay  to  a  bona  fide  holder  a  forged  -check,  it  cannot  re- 
call the  payment.    Levy  v.  Bank  •/  the  United  State*,  4  Dall.  Rep.  234:  6. 
C.  1  Binn.  Rep.  27. 

There  is  an  implied  warranty  in  the  transfer  of  every  negotiable  instru- 
ment that  it  is  not  forjred.    Merrick  v.  Whitney*  *  al.  15  John*  Hep*  240. 


T^ 


.**aeue,4c. 

mm  jfkn+fgtikfd*  murvtim,  for  Ti.  of  We 
whiah  Urn  leant*  sniajbeane  Mm  mi  twwer  (•).  k0,Q 

.  Whan  abrtt»ae*ignai>te  only  bfr  tnsterseww f,  as  no  intern* 
in  it  cab  be  cwi vey «d  «thwpwwe' A«  by  that  aet,  any  pereo*  get- 
toypanaiawp  of  it  by  a  fee^  sndaromen*  will  not  acquire  any 
iasWeot M>tt,afrhea ghlse  was  not  aware  oftte  forgery ;  and  eon- 
naafaawtlf'the  original  ktldtr  in  eoehnne  may,  when  he  has  m- 
gaiaed  ponaeifian  of  the  MH,  recover  against  thfe  eeeeptorand 
drawer  although  the  accepter  may  have  paid  the  bill ;  and  if  the 
person  attempting  to  derive  an  interest  under  siich  indorse- 
ment, sue  the  acceptor,  he  wilt  be  *adwitted  to  prove  that  the  in-  [  *  193  J 
dorseinent  was  not  made  by  the  peraen  entitled  to  make  it  (fc).  It 

(*)  Lovell  w,  Martin,  4  Taunt  799. 

\b)  Smith  v.  Chester,  1  T.  R.  634.— Cheap  v.  Haaley,  cited  in  Allen  v. 
Bundas,  3  T.  K.  127.  -  Mead  v.  Young,  4  T.  R.  28.  Ante  144,  n.  7.  Gibso* 
9.  Minet,  1  Hen.  Bla.  607. 

Cheap  and  another  v.  Harley  and  Drummond,  cited  3>  T.  R.  127.  In  this- 
ease,  tned  before  Buller,  J.  it  appeared. that  the  defendants,  who  had  a 
house  in  America  as  well  as  in  London,drew  two  bills  of  exchange  there,  the 
first  and  second  of  the  same  tenor  and  date,  on  their  house  here,  payable 
to  the  plaintiff* ;  one  of  them  being  lost,  came  into  the  hands  of  a  third 
peraon,  who  forged  an  indorsement  of  the  payees,  and  received  the  amount 
of  it  from  the  defendants  here,  and  afterwards  the  real  payees  brought 
their  action  upon  the  other  bill  and  recovered. 

Aaron  Smith  anJ  another,  assignees  of  Bagnafi  and  Hand  v,  Sheppexd, 
London,  post  Hit  Term,  16  Geo.  3.  The  defendant  was  indebted  to  Bag- 
nail  and  Hand,  the  bankrupts,  in  thirty  pounds,  for  goods  sold  and  deliver- 
ed October,  1774.  Comberstall,  the  bankrupts'  servant,  brought  a  bill  of 
parcels  in  same  hand-writing  that  all  their  former  bills  had  been,  and  frau- 
dulently said  his  master  was  in  want  of  cash,  and  desired  be  would  accept  a 
bill  of  exchange,  which  C.  immediately  drew,  signed  with  his  own  name, 
payable  to  Bagnall  and  Hand,  or  order,  and  gave  a  receipt  on  the  bill  of 
parcels.  The  defendant  accepted  the  bill,  and  C.  afterwards  carried  it 
away.  The  bill  was  brought  to  the  defendant  by  Spencer,  who  had  it  pay- 
ment for  goods.  The  names  of  Bagnall  and  Hand  were  indorsed  on  the 
bill,  and  defendant  paid  it;  but  that  indorsement  was  a  forgery.  It  was 
the  bankrupts'  practice  to  deliver  in  their  bills  at  Christmas;  but  at  Christ* 
mas,  after  this  transaction,  no  bill  was  delivered  to  defendant  No  evidence 
appeared  in  whose  hand-writing  the  indorsement  was,  but  it  did  not  appear 
to  be  like  the  bankrupts'  or  Comberstairs.  Lord  Mansfield  said,  "Each 
party  is  innocent :  the  question  is,  on  whom  the  loss  must  fall  ?  it  should  be 
on  htm  who  is  most  in  fault  It  is  admitted  that  Comberstall  used  to  receive 
money,  but  not  draw  bills.  Here  is  a  bill  that  does  not  trust  Comberstall  at 
all,  tor  it  is  to  pay  to  the  order  of  the  bankrupts ;  in  this  case,  if  he  had 
been  used  to  draw  bills,  that  would  not  vary  the  case,  because  it  is  not  pre* 
tended  that  the  indorsement  was  by  Comberstall ;  then  he  that  takes  a 
forged  bill  must  abide  by  the  consequence ;  for  the  man  whose  name  ie 
-  forged  knows  nothing  of  it  If  a  bill  payable  to  bearer  be  lost,  and  found 
by  another  person  in  the  street,  who  carries  it  to  a  banker  who  drew  it, 
and  be  pays,  it  is  a  good  payment,  for  it  is  the  owner's  fault  that  he  lost  it 
In  this  case,  the  name  of  Bagnall  and  Hand  is  foiled ;  it  could  not  be  ptfid 
without  their  hand,  and  defendant  has  been  negligent  in  inquiries  whether 
it  was  their  hand  or  not.  The  ground  which  defendant  relies  on  is,  that  the 
bill  was  not  delivered. at  Christmas,  as  usual ;  but  that  is  of  no  weight,  be* 
cause  it  had  been  delivered  before  in  October."— Verdict  for  plaintiff. 
M$9.  of  Mr.  Sergeant  Bond,  in-  SeL  Ca.  343..  ^ 


oyniMl 


•^t.  Of  the    *  settled,  that  a*  astim  out  fa* 

£.*  of  Mils,     te|Wfe(|er|||y  for  the  loss  ef  biUs  er  beak  notes  stele*  ©at  of  letfcess 
£  *  194  ]    put  mto  the  poet-effiee^c),  bat  a  deputy  pest  awwtar  "may  be  a* ed 
for  neglect  in  delivering  letters  in  due  daw  (£). 

Henee  tois  obvious  thai  the  -holder  of  a  bill,  partiealaely  whea 
transferable  by  meredeliveryf  should  in  ease  ef  lees,  immediately 
give  notice  thereof  to  the  ftoetipter,  and  all  the  atiteeedeat  pas> 
ties  1p) :  andflfcenih*  bill  iatraaeferable,  by  meredelfaery,  shovld 

(a)  Lane  v.  Cotton,  1  Salk.  17.— Whitfield  v.  Lord  Le  Despencer,  Cowp. 
754.— Lane  v.  Cotton,  1  Salk.  17.  Case  against  the  post-master-general  to 
recover  sosteexebequer/  bilk  takes  out  of  a  letter  delivered  at  the  peafcoC* 
fice,  in  London.  Turton,  Gould,  and  Powys,  Justices,  (Holt,  C.  J.  diss.) 
held  that  the  action  would  not  lie.  See  also  Whitfield  v.  Lord  Le  Despen- 
cer, Cowp.  754,  in  which  it  was  held,  that  case  does  not  lie  against  the 
post-master-general,  for  a  bank  note  stolen  by  one  of  the  sorters  out  of  a 
letter  delivered  into  the  post-office ;  and  Lord  Mansfield  said,  *  As  to  an 
action  on  the  case  lying  against  the  party  really  offending,  there  can  be 
no  doubt  ef  it ;  for  whoever  does  an  act  by  which  another  person  receives 
an  injury,  is  liable  in  an  action  for  the  injury  sustained.  If  the  man  who 
receives  a  penny  to  carry  the  letters  to  the  post-office,  loses  any  of  them, 
Jie  is  answerable ;  so  is  the  wrier  in  the  business  of  his  department.  So  is 
the  post-master  for  any  default  of  his  own.  Here,  no  persona)  neglect  is 
imputed  to  the  defendants,  nor  is  the  action  brought  on  that  ground ;  but 
for  a  conatruciivc  negligence  only,  by  the  act  of  their  servants.  In  order 
to  succeed  therefore  it  must  be  shewn,  that  it  is  a  loss  to  be  supported  by 
the  post-master,  which  it  certainly  is  not.  As  to  the  argument  that  has  been 
drawn  from  the  salary  which  the  defendants  enjoy,  in  a  matter  of  revenue 
and  police,  under  the  authority  of  an  act  of  parliament,' the  salary  annexed 
to  the  office,  is  for  no  other  consideration  than  the  trouble  of  executing  it. 
The  case  of  the  post-master,  therefore,  is  in  no  circumstance  whatever,  si- 
milar to  that  of  a  common-carrier;  but  he  is  like  all  other  public  officers, 
such  as  the  lord's  commissioners  of  the  treasury,  the  commissioners  of  the 
customs  and  excise,  the  auditors  of  the  exchequer,  &c.  who  were  never 
thought  liable  for  any  negligence  or  misconduct  of  the  inferior  officers  in 
their  several  departments. 

Thus  then  the  question  stood  in  the  year  1699.  In  that  year  a  solemn 
.  judgment  was  given,  that  an  action  on  the  case  would  not  lie  against  the 
post-master-gencral,  for  a  loss  in  the  office  by  the  negligence  or  fault  of  his 
servant.  The  nation  understood  it  to  be  a  judgment :  and  therefore  it 
makes  no  difference,  if  what  has  been  thrown  out  were  true,  and  the  writ 
of  error  was  stopped  in  the  way  that  has  been  mentioned.  For  the  bar 
have  taken  notice  of  it  as  a  judgment ;  the  parliament  and  the  people  have 
taken  notice  of  it ;  every  man  who  has  sent  a  letter  since  has  taken  notice 
of  it ;  many  acts  of  parliament  for  die  regulation  and  improvement  of  the 
post-office,  and  other  purposes  relative  to  it,  have  passed  since,  which  by 
their  silence  have  recognized  it.  The  mail  has  been  robbed  a  hundred 
times  since,  and  no  action  whatever  has  been  brought.  What  have  mer- 
chants done  since  and  continue  to  do  at  this  day,  as  a  caution  and  security 
•gainst  a  loss  ?  '1  hey  cut  their  bills  and  notes  into  two  or  three  parts,  end 
send  them  at  different  times :  one,  by  this  day's  post,  the  other,  by  the 
next.  This  shews  the  sense  of  mankind  as  to  their  remedy.  If  there 
could  have  been  anv  doubt  therefore  before  the  determination  of  Lane  v. 
Cotton,  the  solemn  judgment  in  that  case  having  stood  uncontroverted  ever 
since,  puts  the  matter  beyond  dispute.  Therefore,  we  are  all  clearly  of 
opinion  the  action  will  not  lie.  Per  cur.  Judgment  for  the  defen- 
dants. 

('>)  Rowning  v.  Goodchild,  3  Wils.  443.-2  Bit.  Rep.  906.— 5  Burr. 

(<•)  Poth.  pi.  m 


^ 


aliii^ispejilii  »e*eeof*he  loss,  fe  order  to  prevent  *ny  person  VI.  ^ J**  * 
fae*  takiag  it  («)  *   and  which  indeed  will  not  be  available  &c*      ^^ 
aslea*  it  be  brought  born*  to  the  knowledge  of  die  part/  ta-    [  *  195  3 
king  it  (b).    It  is  rocaaheat  also  on  the  party  who  bas  ihas 
lest  tat  bilk  even  though  it  haft  been  destroyed,  to  make  ap- 
pfoetian  at  the  tiaae  it  ie  dae>  for  payneae*  and  to  give  notice  to 
all  the  pasties  of  the  refiwal  of  the  drawee  to  pay  the  sane*  for 
otherwise  be  will  lose  bis  remedy  against  the  drawee  and  iador-  . 
scrs(c), 

Itis  amid  by  Marius  (rf),  that  the  holder  of  a  bill  which  has  been 
hst,  shaalaV  m  the  peeacnccrof  a  notary  and  two  witnesses,  ae- 
qoaiat  the  acceptor  with  the  loss/  and  signify  to  him  that  at  his 
peril  be  pay  it  tonoaebafchisseelf  or  his  order;  and  the  same  < 

writer  says,  that  no  person  should  refuse  to  pay  a  bill  which  he  has 
accepted,  to  Hie  loser  on  the  ground  of  its  having  been  loot,  if  be 
hate  nsJarirnf  security  and  indemnification  offered  to  htm ;  and 
that  if  a* do*  bo  will  be  liable  to  make  good  all  loss,  re-exchange, 
and  charges  (e). 

We  hina  already  seen,  that  the  fraudulent  misapplication  by 
agents  ef  bills  and  notes  entrusted  to  their  care,  is  punishable  by 
a  receataaUate  (/)•  Other  statutes  have  provided,  that  to  steal 
or  tale  bf  robbery  any  bills,  bank  notes,  or  promissory  notes, 
shall  fe&ieoy  (g). 

In  Fjaaee,  as  long  ago  as  the  beginning  of  the  last  century,  the 
drawer. of  4  bill  was  compellable  to  give  the  holder  of  it  another 
of  the  ewe  tenor,  in  case  he  lost  the  original  bill ;  but  in  this 
countrr  no  such  general  rule  obtains  in  the  case  of  inland  bills. 
There  •»,  however,  a  proviso  in  the  stat  9  &  10  W.  3.  c.  17,  s.  3.  [  *  196  ^ 
by  which  U  is  enacted,  That  in  case  any  such  inland  bill  shall  hap- 
pen to  be  lost  or  miscarried  within  the  time  before  limited  for  tfte 
"payment  of  the  same,  then  the  drawer  of  the  said  bill  is  and 
a  shall  be  obliged  to  give  another  bill  of  the  same  tenor  with  that 
*  first  given ;  the  person  to  whom  they  are  delivered,  giving  se- 
"csrity,  if  demanded,  to  the  drawer,  to  indemnify  him  against 
"all  persons  whatsoever,  in  case  the  said  bills  so  alledged  to  be 

(a)  Beawea,  pi.  179. 

(A)  Sir  John  Lawaon  v.  Weston,  4  Esp.  Rep.  56.— Ante,  35, 47, 8. 

(c)  Thackray  v.  Blackett,  3  Campb.  164. 

(d)  Page  77. 

(e)  liar.  lO.—Bcawes,  pi.  183,  185.-~Teicese  v.  Get**  Finch's  Bep, 
301.— Vm.  Ah.  tit  Bills,  R. 

CQ  Ante,  147. 

(?)  See  stat.  2  Geo.  2  c.  25.  s.  3.— 9  Geo.  2  c.  18.  and  see  the  cases  and 
precedents  relative  to  this  offence,  3  Cbitty*s  Crim.  Law*  928,  929,  967  to 
#0—3  M.  &  S.  539.-2  Leach,  1103. 

Vol.  I.        « 
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\\  of  the  «  )usi  or  misuuried  shall  be  fouad  again  ^a)-"  It  sUenld  aeoin  , 
^ °  1Lf'  that  from  ibe  word.  "s«ck"  the  statute  doe*  not  extend-  to 
oft  bills  of  exchange,  but  only  to  the  particular  bills  therein  men- 
tioned ;  namely,  *u,ch  a*  are  expreaaed  to  be  for  value  received, 
and  payable  after  date  (A) ;  but  it  has  been  observed*  that  the  equi- 
ty of  the  btatute  would  .comprehend  indorseisveots  also*  awl  that 
the  S  and  4  Ann.  e»  9.  ivhkh  gives  Ibe  like  remedies  mptm 
'  notes,  as  were  then  in  use  on  inland  bills,  would  extend  the  sta- 
tute of  William  to  notes  (c). 

It  is  perfectly  clear,  that  in  case  of  the  loss  of  a  bill,  &c  whether 
before  or  alter  it  was  due,  or  when  it  is  payable  on  demand*  and 
might  by  possibility  be  in  the  bands  of  a  bona  fide  hokter,  a  Court 
of  Equity  lm»  jurtodtclioa  to  enlorae  payment  of  the  amount  upou 
a  sufficient  indemnity  being  given,  but  not  if  it  were  not  negoti- 
able (J);  and.  if  such  indemnity  baa  been  tendered,  the  defendant 
wiil  in  general  have  to  pay.  the  costs,  in  equity.  In  a  Taste  case, 
[  *  197  ]  proof  was  alio  wed  under  a  "eominiseiuo  of  bankrupt  in  respect  of 
a  bill  alleged  to  be  lost;  but  the  most  extensive  indemnity  wae 
required  to  be  given,  and  to  be  settled  by  the  commissioner 
though  the  loss  took  piece  after  the  bill  had  been  protested  (e). 

When  the  defendant  himself  wrongfully  withholds  the  bill  or 
note,  it  ie  clear  he  may  be  sued  at  law  (/). 

But  in  general  no  action,  at  law  can  be  supported  against  a 

party  to-  a  bill  of  exchange,  note,  or  check,  indorsed  in  blank,  so 

as  to  he  transferable  to  a  bona  fide  holder,  and  lost  before  or  on 

the  day  it  is  due,  although  a  bond  of  indemnity  has 'been  tendered 

£  *  198  ]     to  the  defendant  (g);  and  if  the  bill  be  transferable  by  ^delivery, 

(a)  It  is  not  unusual  to  declare,  specially  in  assumpsit,  for  not  giving  a 
fresh  bill ;  sed  quaere  as  to  the  remedy  at  law,  post,  197,  8. 

(b)  Sedqucre  see  Wahnsley  v.  Child,  1  Vos.  sen.  346,  7. — Leftly  v. 
Mills,  4.  T.  U.  170.— 2  Campb.  215. 

(c)  Bayl.  52.— Powell  v.  Monnier,  1  Atk.  613.— Kyd,  152.— Walmsley  t-. 
Child,  1  Vcs;  sen.  346V  7.  where  these  acts  are  observed  upon,  2  Campb. 
215.  in  notes. 

(d)  Walmsley  v.  Child,  1  Ves.  sen.  338,  344.— Toulmin  v.  Price,  5  Vcs. 
jttn.  238;— Tercese  f>.  Geray,  Finch's  Rep.  301.  Vin.  Ab.  BHIs,  R.— Ex 
parte  Greenway,  6  Ves.  jun.  812. — Mossop  v.  Eadon,  16  Ves.  jun.  430. 
As  to  the  mode  of  proceeding  in  equity,  1  Ves.  341. — 5  Ves.  jun.  338.— 
6.  Vcs, jun>  812. 

(e)  Ex  parte  Greenway,  6  Ves.  jun.  812. 

(/)  Smith  v.  M'Clure,  5  East.  477.— Pieraon  v.  Hutclunson,  S^ampb. 
212.— Infra,  note  3.-6  Esp.  126.  8.  C. 

(g)  Pierson  v.  Hutchinson,  2  Campb.  211.— 6  Esp.  Rep.  126.  S.  C— 
Powell  v.  Roach,  6  Esp.  Rep.76.-Bayl.  169.-  SelwynNi.  Pri.4th  edit.  328 

Pierson  y.  Hutchinson,  2  Campb.  211.— 6  Esp.  Rep.  126.  S.  C— This 
was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange. 
The  attorney  •general  in  opening  the  plaintiff's  case,  stated  that  he  should 
jtot  be  able  to  produce  the  bill*  as  it  had  been-  lost ;  but  he  should  prove, 
that  before  the  action  was  brought,  the  defendant  had  been  regularly  called 


•v  aius,  ice. 
'tiihttM  tttON  that  evea  if  it  w*re  l«#t  after  (t  became  tine,  and  v?.  of  the 

/oot  of  bills, 

&c. 
upon  for  payment,  and  Tied  been  offered  an  unexceptionable  indemnity. 

According  to  tbe  usage  of  merchants,  he  was  thereupon  bound  to  honour 
sisacceptanee,  in  the  same  manner  as  if  the  bill  had  atill  remained  in  the 
phmaJPs  bands*  mud  had  beenactually  presented  to  him  In  the  usual  form. 
It  is  laid  down  by  Marius,  (p.  19.  fol.  ed.)  that  when  an  accepted  bill  is 
lost,  the  party  to  whom  it  is  pavable  should  notify  this  to  the  acceptor; 
"ami  arbca  the  bill  mils  due,  and  the  time  is  come  for  him  to  go  for  the 
"noney,  tbe  party  which  had  accepted  the  bill  is  not  freed  from  present 
'payment  of  tbe  money,  because  the  bill  is  lost ;  for  though  the  accepted 
"biB  be  lost,  yet  he  that  accepted  it  is  not:  Neither  must  the  acceptor 
"'Junk  this  to  be  a  sufficient  answer  for  him  to  say,  shew  me  my  acceptetl 
*■  £3  mid  1 -will  pay  you,  and  such  like  flams,  merely  to  make  use  of  the  mo- 
■aty  a  tittle  longer  time.  He  may,  in  case  of  obstinacy,  be  sued  at  law  for 
"tat  money,  without  the  accepted  bill,  and  be  forced  to  the  payment 
"thereof  with  costs  and  damages;  and*  therefore  merely  by  reason  of  tbe 
"  loss  of  tbe  accepted  bill,  he  can  have  no  just  cause  or  plea  to  detain  the 
"swaey  beyond  the  just  time  from  the  right  party  who  should  receive  the 
"suae  "  Marius  then  goes  on  to  say,  that  for  this  purpose  the  party  enti- 
tled to  payment,  has  only  to  give  bond  of  other  reasonable  writing  to  the 
content  and  good  liking  of  the  party  that  did  accept  the  bill,  and  such  a* 
in  reason  he  cannot  refuse,  engaging  to  save  him  harmless  from  the  ac- 
cepted b9  which  is  lost,  and  to  discharge  him  from  the  sum  therein  men- 
tioaeoy against  the  drawer  and  all  other*  in  due  form. — Therefore,  it'  it 
should  appear  in  the  present  case,  that  the  indemnity  offered  was  such  as 
io  reason  the  defendant  could  not  refuse,  the  production  of  the  bill  would 
be  dispensed  with,  and  the  acceptance  being  proved  by  secondary  evi- 
dence, the  plaint! ft  would  be  entitled  to  a  verdict.  Lord  Ellenborotigh.— 
If  the  hot  were  proved  to  be  destroyed,  I  should  feel  no  difficulty  in  re- 
ceiving evidence  of  its  contents,  and  directing  the  jury  to  find  for  the 
plauxtft  Even  on  a  trial  for  forgery,  the  destruction  of  the  instrument 
charged  fry  the  indictment  to  be  forged,  is  no  bar  to  the  proceedings.  I 
remember  a  case  before  Mr.  Justice  Buller,  where  the  prisoner  had  de-  • 

stroyed  a  bank  note  he  was  accused  of  having  forged,  by  swallowing  it. 
He  va  acquitted  on  the  merits :  but  the  learned  judge  who  presided  held, 
that  he  sttgfct  have  been  convicted  withotifrthe  production  of  the  bank 
note, sad  this  doctrine  was  approved  of  ty  the  whole  profession.  Here, 
hoverer,  fhe  instrument  is  not  destroyed.  *It  is  lost  after  being  indorsed 
by  the  payee.  It  may  now  be  in  the  hands  of  a  bona  fide  indorsee  for 
value,  vao  might  maintain  an  action  upon  it  against  the  defendant  ,  This 
brings  it  to  the  indemnity.  But  whether  an  indemnity  be  sufficient  or  in- 
sufficient, k  a  question  of  which  a  court  of  law  cannot  judge.  There  are 
<£rto,tobesure,  that  upon  the  offer  of  an  indemnity  the  indorsee  of  a  lost 
bill  may  recover  at  law ;  but  these  are  so  contrary  to  the  principles  on 
which  oar  judicial  system  rests,  that  1  cannot  venture  to  proceed  upon 
them.  Since  the  plaintiff  can  neither  produce  the  bill  nor  prove  that  it 
it  destroyed,  he  must  resort  to  a  court  of  equity  for  relief.  The  attorney- 
general  said,  they  could  shew  that  the  bill .  had  been  discounted  for  the  de- 
fendant's accommodation,  and  that  the  money  had  come  into  his  hands ; 
but  Lord  EUenborough  observed,  that  would  not  alter  the  case ;  for  if  the 
plaintiff  were  allowed  to  recover  on  the  money  counts,  the  defendant 
might  still  be  compelled  to  pay  the  same  sum  a  second  time  to  a  bona  fide 
bolder  of  the  bill.    Plaintiff  nonsuited. 

Mayor  and  others  v.  Johnson  and  another,  3  Campb.  324.  A  traveller 
received  a  country  bank  note  payable  to  bearer,  in  a  provincial  town,  which 
lie  cut  in  two,  and  sent  the  halves  on  different  davs  by  the  post,  addressed 
to  Ms  employers  in  l.ondon,  one  of  these  was  stolen  from  the  mail  coach, 
and  they  received  the  other,  it  was  held,  that  under  these  circumstances 
ftey  could  not  maintain  an  action  against  the  makers  of  tl;e  note,  on  pro- 
dne'rng  that  half  of  it  which  reached  them  safely.  Lord  Rllcnbonmgh  said, 
1  ant  of  opinion,  that  this  action  cannot  be  maintained.  It  is  usual  and 
proper  to  pay  upon  an  indemnity,  but  payment  can  be  enforced  at  lavs*, 


or  the  loss 


VI.  Of  the    after  action  brought,  the  same  rule  prevails  (a) ;  aor  is  the  4efeo- 
lt*.  dunt  liable  to  be  sued  on  the  'consideration  of  the  bill  (6);  and 


I  *  199  ] 


only  by  the  production  of  an  entire  note,  or  by  proof  that  the  instrument  or 
the  part  of  it  which  is  wanting  has  been  actually  destroyed;  the  half  of 
this  note,  taken  from  the  Leeds  mail,  may  have  immediately  got  into  the 
hands  of  a  bona  fide  holder  for  value,  and  he  would  have  as  good  a  right 
of  suit  upon  that,  as  the  plaintiffs  upon  the  other  half  which  reached  them  « 
but  the  maker  of  a  promissory  note  cannot  be  liable  in  respect  of  it  to 
two  parties  at  the  same  time.    Plaintiffs  nonsuited. 

N.  B.  This  case  is  distinguishable  from  that  of  Mossop  v.  Tadon,  16  Tcs. 
jun.  430.  post,  201,  because,  in  that  case,  the  notes  were  not  payable  to 
order  or  negotiable,  whereas,  in  the  above  case,  they  were  payable  to 
bearer. 

(a)  Poole  v.  Smith,  1  Holf  s  C.  N.  P.  144.  In  an  action  by  the  indorsee 
of  a  Dill  of  exchange,  against  the  acceptor ;  it  appeared  that  after  action 
brought,  and  notice  of  trial,  the  bin1,  which  was  indorsed  in  blank,  had  been 
lost,  and  it  was  held,  that  although  the  bill  bad  been  drawn  more  than  six, 
years,  the  plaintiff  was  not  entitled  to  recover,  without  producing  it  at  the 
trial ;  and  per  Gibbs,  C.J.  upon  the  ground  of  the  non-production  of  the 
bill,  1  think:  I  am  called  upon  to  nonsuit  the  plaintiff;  the  rule  is  an  ex- 
tremely salutary  one,  and  ought  not  to  be  relaxed.  See  also  Powell  v. 
Roach  and  others,  (J  Esp.  Rep.  76.  S.  P. 

But  in  Brown  and  others  v.  Messiter,  3  M.  8c  S.  281,  tl'e  court  referred  it 
to  the  master  to  see  what  was  due  for  principal  and  interest  upon  a  bill  of 
exchange,  upon  the  production  of  a  copy  of  the  bill  verified  by  affidavit  of 
the  plaintiff 's  attorney,  the  original  having  been  stolen  out  of  his  pocket, 
and  no  tidings  of  it  gained.  # 

(6)  Bevan  v.  Hill,  2  Campb.  381.  A  check  given  for  stock  sold,  was  lost 
by  the  vendor  in  going  home  from  the  stock  exchange  ;  the  purchaser  was 
immediately  informed  of  this  fact,  but  refused  to  pay  without  an  indemnity; 
four  months  after,  the  bankers,  on  whom  the  check  was  drawn,  stopped 
payment,  with  sufficient  money  to  answer  it  of  the  drawer's  in  their  hands ; 
held,  that  under  these  circumstances,  an  action  would  not  lie  for  the  price 
of  the  stock.  Lord  EHenborough  said,  it  is  certainly  possible,  that  this 
check  may  have  got  into  the  hands  of  a  person  who  might  maintain  an  ac- 
tion upon  it.  The  very  day  ft  was  lost  it  might  have  been  passed  for  value 
to  a  bona  fide  holder  without  notice  ;  I  therefore  think  tjie  defendant  was 
entitled  to  anindemity ;  he  cotW  not,  without  this,  have  safely  withdrawn 
the  money  from  Walpole  and  Co.  before  their  bankruptcy  ;  he  then  ceased 
to  be  liable  upon  the  check,  but  the  money  wa*  gone  ;  besides,  the  bank- 
ruptcy of  Walpole  and  Co.  may  not  be  sustainable,  and  the  defendant  is  not 
to  he  exposed  to  the  risk  of  the  commission  being  superseded.  Plaintiff 
nonsuited. 

Pangerfield  v.  Wilby,  4  Esp.  Rep.  159.  Where  a  promissory  note  has 
been  given  for  money  due  by  the  defendant  to  the  plaintiff,  who  declares 
on  it  together  with  the  monev  counts,  he  must  prove  the  note  lost  or  de- 
stroyed before  he  can  have  recourse  to  the  money  counts  if  it  appears  thut 
the  "money  so  claimed  was  that  for  which  the  note' was  given.  Lord  Ellen- 
borough  said,  he  was  of  opinion,  the  plaintiff  was  not  entitled  to  go  into  the 
consideration  of  the  note,  for,  as  the  note,  for  any  thing  tb;it  appeared  in 
evidence,  was  in  existence,  it  might  be  still  in  circulation,  and  the  d<  fendant 
be  liable  to  be  called  upon  to  pay  it,  so  that  he  might  be  subjected  twice  to 
the  payment  of  the  Fame  demand ;  it  was  therefore  incumbent  on  him  to 
shew  it  to  be  lost,  go  that  the  defendant  should  not  be  again  subjected  to 
the  payment  of  it.(l)  As  to  any  demand,  therefore,  on  account  of  the  note, 
he  thought  the  plaintiff  not  entitled  to  recover.  Hie  plaintiff  was  nonsuit- 
ed t  and  see  Pierson  v.  Hutchinson,  ante,  197,  n.  3. 


(1)  The  same  point  was  ruled  in  the  same  manner  in  Holme*  v.  Dr  Campy 
1  John.  Rep.  34.  Angel  v.  Fi&orr,  8  John.  Rep.  149.  Cvmming  v.  Hacklrn. 
8  John,  Bep.  302.    JPintard  r.  Tackivgton>  10  John.  Rep.  104. 


OF  BltLS,  ICC. 

fven  aa  express  promise  without  any  new  consideration  cannot  VI.  Of  the 
be  esforced  at  law  (a) ;  though  if  there  be  a  new  consideration  &c*       '  * 
for  the  •promise,  as  the  executing  of  a  bond  of  indemnity  to  the    [  *  £00  } 
defendant,  he  may  be  sued  thereon  (b). 

It,  however,  it  can  be  proved  that  the  bill  has  been  destroyed, 
the  party  who  was  the  holder  may  recover  at  law  (c) ;  so  if  the 
bill  was  not  negotiable  (d)t  or  has  not  been  indorsed,  or  if  it  was 
only  specialty  indorsed,  the  party  who  lost  it  may  proceed  by  ac- 
tion on  such  bill,  and  secondary  evidence  of  the  contents  may  be 
admitted  (e)  (1). 

(a)  D»tm  v.  Dodd,  4  Taunt.  602.  The  plaintiff*  declared  upon  a  bill  of 
exchange  for  967.  9*.  drawn  by  Allen,  to  his  own  order,  and  accepted  by 
the  defendant,  and  indorsed  by  Allen  to  the  plaintiff.  There  were  alto  the 
asari  money  count*.  Upon  the  trial,  at  Maidstone,  Summer  Assizes,  1612, 
Wore  Lord  EUeftooroueh,  C.  J.  it  was  proved  that  the  witness  had  lost  the 
bill  out  of  his  pocket,  whereupon  when  the  bill  became  due,  he  applied  to 
the  defendant,  stating  the  circumstance  and  requesting  him  to  pay  the  bill, 
which,  until  the  time  of  action*  had  never  been  presented  for  payment  by 
any  other  person ;  and  defendant  re/teatedly  and  exprenly  promUed  to  pay  it, 
LordEBcnborough  was  of  opinion,  that  as  the  plaintiff  had  not  presented 
the  bill  for  payment  to  the  defendant,  and  as  the  bill  was  not  produced  at 
the  trial,  the  plaintiff  could  not  recover  in  this  action,  and  directed  a  non- 
suit Best*  serjetfnt,  now  moved  to  set  aside  the  nonsuit,  and  have  a  new 
trial*,  he  contended  that  the  express  promise  to  pay  the  bill  was  upheld  by 
the  eansideratinn  of  the  moral  obligation  to  which  the  defendant  was  sub- 
ject to  pty  the  sum  due  on  his  acceptance.  The  court  denied  that  there 
wuiay  moral  obligation  on  the  defendant  to  pay  this  sum  to  the  plaintiff, 
who,  by  his  negligence,  had  exposed  the  defendant  to  the  danger  of  being 
<*orapcDed  to  pay  the  bill  when  produced  in  the  hands  of  another  holder. 
It  was  quite  dear  that  the  plaintiff  coulfl  not  recover  in  this  action,  if  he 
could  recover  at  all  upon  this  promise,  which  they  much  doubted  i  it  must 
be  in  action  upon  the  special  undertaking ;  the  party  might  have  proceed- 
ed to  enforce  the  giving  of  a  new  bill  under  the  statute,  and  that  seemed  to 
he  his  wily  course.  The  promise  contained  in  the  bill  is  the  equivalent 
given  Air  the  consideration  paid  for  the  bill,  and  no  new  consideration  had 
been  subsequently  paid  to  sustain  this  new  promise,  which  was  therefore 
nudum  pactum,  and  could  not  be  enforced.    Rule  refused. 

(A)  WilBams  v.  Clements,  1  Taunt.  523.  Special  assumpsit  alleging  that 
the  defendant  was  indebted  on  a  bill  of  exchange,  and  that  plaintiff  having 
lost  the  same,  had,  at  the  request  of  the  defendant,  given  him  a  bond  ac- 
knowledging payment  and  conditioned  to  indemnify  him  against  the  bill,  in 
consideration  whereof,  defendant  undertook  to  pay  the  money  on  request. 
On  motion  m  arrest  of  judgment  it  was  held,  that  such  count,  stating  such 
new  consideration  of  executing  the  bond  was  sufficient. 

(c)  Pienonv.  Hutchinson,  2  Campb.  212. — 6  Esp.  Rep.  126.  S.  C.  Ante, 
V.7.  note  3.— Bayl.  169. 

(</)  Mossop  v.  Eadon,  16  Yes.  jun.  430.  post,  201. 

(e)  Long  v.  Bailie,  2  Campb.  2l4,  in  note. — Mossop  v.  Eadon,  16  Yes. 
jun.  430.  434.  post.  201.— BavL  169.-  Selw.  Ni.  Pri.  4th  edit.  328. 

Long  v.  Bailie,  Guildhall,  13th  December,  1805,  coram  Lord  Ellenbo- 
rouzb,  2  Campb.  214.  This  was  an  action  against  the  acceptor  of  a  bill  of 
exchange,  payable  to  the  order  of  the  drawer,  and  by  him  specially  indorsed 


(1)  Where  a  note  payable  on  demand  has  been  lost  or  destroyed,  and  it 
did  not  appear  that  it  was  negotiable,  or  if  negotiable,  that  it  had  been  ne- 
gotiated, the  payee  was  allowed  to  recover  on  the  note.    Pintard  v.  Tack- 


•*  th  m  LOSS 

VI.  of  the        I|i  Wtlmsley  *.  GhiM  (a),  it  seems  to  have  beet  considered; 
few  of  bill*   y^t  a  p^,^  ^^  ^  jaBt  ^  jjjn  payaye  on  demand  *  might  proceed 

[  *  $01  ]  at  law  j  and  in  Hart  v.  King  (*),  wHere  a  bill  ef  exchange  was 
protested,  and  afterwards  loaf,  the  plaintiff  recovered*  but  it  decs 
not  appear  in  what  character  the  plaintiff  sued,  and  it  is  probable 
that  the  bill  had  never  been  indorsed.  In  ex  parte  Green  way  (c), 
Lord  Chancellor  Eldon  said, "  that  when  he  was  Chief  Justice  he 
tried  an  action  in  the  Common  Pleas,  upon  a  bill  alleged  to  be 
lost,  which  had  been  previously  indorsed  by  the  payee,  an  indem- 
nity was  offered  by  bond,  but  that  he  nonsuited  the  plaintiff;  that 
the  counsel  objected  strongly  upon  the  offer  of  indemnity,  and  it 
came  before  the  court  on  a  motion  for  a  new  trial,  and  there  was 
a  long  discussion  on  the  nature  of  these  indemnities  in  a  court  of 
law;  that  the  court  had  not  come  to  a  decision  upon  it  when  he 
left  them,  and  he  did  not  know  the  result  But  that  he  never 
could  understand  by  what  authority  courts  of  law  compelled  par- 
ties to  take  the  indemnity  (<?)." 

But  in  the  case  of  Mossop  v.  Eadon  (e),  where  a  bill  was  filed 
in  eqaity  for  payment  of  a  promissory  note  which  had  been  cut 
in  two  parts,  one  of  which  wus  produced  and  the  other  alleged  to 
be  lost;  and  offering  an  indemnity  the  bill  was  dismissed  on  two 
grounds;  the  first,  that  only  half  the  bill  was  lost,  ami  secondly, 
that  it  was  not  payable  to  order,  and  consequently  an  action  at 
law  was  sustainable ;  and  it  being  urged  that  the  jurisdiction  of 
the  court  of  equity  is  not  destroyed  by  the  courts  of  law  assuming 
a  jurisdiction  in  such  cases,  the  Master  of  the  Rolls  said,  "  It  is 

to  the  plaintiff.  It  was  proved  that  a  person  took  the  bill  to  have  it  com- 
pared with  the  affidavit  to  hold  to  bail;  that  a  copy  was  then  taken,  and  the 
oill  was  afterwards  stolen  from  such  person  The  correctness  of  this  copy 
and  the  special  indorsement  was  proved,  and  the  plaintiff  had  a  verdict. 


So)  .Walmslev  v.  Child,  1  Ves.  sen.  341  &.c. 


>)  Hart  v.  King,  12  Mod.  510 Holt,  118.  S.  C— Dchere  v.  Harriot, 

1  Show.  163. 

(c)  Ex  parte  Greemvay,  6  Ves  jun.  812. 

(d)  See  also  Toulmin  v.  Price,  5  Ves.  jun.  23d. — Bromley  v.  Holland,  7 
Ves.  19,  20.  249. 

(e)  16  Ves.  jun.  430.  Note,  in  that  case  the  hill  of  exchange  was  not 
payable  to  order,  and  consequently  not  negotiable,  which  makes  this  case 
distinguishable  from  that  of  Mayor  r.  Johnson,  3  Cainpb.  325. 


ington,  10  John.  Rep*.  104.  But  a  recovery  cannot  be  had  upon  a  note 
merely  lost  and  not  destroyed,  if  it  had  been  indorsed  before  it  was  lost. — 
Ibid.  But  see  Freeman  v.  Boynton,  7  Mass.  Rep.  483,  and  Anderson  v.  Rob- 
son,  2  Bay's  Rep.  495. 

There  may  be  a  recovery  against  the  acceptor  on  a  bill  of  exchange,  in- 
dorsed to  the  plaintiff,  and  lost  or  mislaid  ;  and  the  existence  of  the  bill, be- 
ing once  established,  the  plaintiffs  may  prove  the  loss  of  it  by  his  own  oath. 
Meeker  et  at.  v,  Jackson,  3  Yeatcs'  Rep.  443.  Sec,  as  to  the  evidence  in  the 
case  of  a  lost  note,  Peabochj  v.  Denton,  2  Gallis.  Rep.  351. 
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very  clear  that  am  actio*  wouM  havw  hid  upon  the  note  had  die  VL  Of  the 
less  been  proved:  The  ingie  <;ae*tioo  is,  whether  the  Indemnity  {£  *  biUs 
von  offer  k  not  a  ground  for  coming  here  f  The  court  of  law  could    [  *  £0$  ] 
not  teie  notice  of  if  and  give  a  cuaditsonai  judgment ;  but  equity 
gives  that  relief  at  the  same  time  theft  it  orders  payment  of  the 
money,    like  etfcr  half,  of  the  note  may  be  in  your  possession  ; 
therefore  it  is  &t  that  you  should  indemnify  them  against  the  pos- 
sibility, that  the  two. parts  may  be  brought  together  ami  passed 
into  another  hand."    Upon  a  farther  hearing  the  counsel  for  the 
pUwtif  .insisted,  that  the  mere  loss  of  the  instrument  gives  the 
csartof  equity  jurisdiction,  and  that  it.does  not  depend  on  the 
right  to  require  an  indemnity,  observing  that  there  was  no  distinc- 
tion whether  a  note  was  negotiable,  or  not.    But  the  Blaster  of  the 
Ralls  said.  *  This  argument  is  in  direct  contradiction  to  that  of 
Lord  Hardwicke,  who*  in  the  case  of  Walmsley  v.  Child,  us* 
Mines  that  this  court  has  no  jurisdiction,  except  for  the  purpose 
•f  ordering  an  indemnity  whore  indemnity  is  necessary.    I  am 
aawilling  to  torn  the  plaintiff  round,  thinking  the  merits  are  with 
torn;  but  at  the  same  time  I  am  afraid  of  breaking  in  upon  the 
rales  established  as  to  the  jurisdiction  of  the  courts,  that,  where 
a  party  esn  recover  at  law,  he  ought  not  to  come  into  equity." 

When  a  bill,  &c  has  been  lost  before  ft  was  due,  unless  the 
party  proceed  under  the  statute  8&9W.  3;  c.  IT.  s.  3,  it  may  be 
proper  that  he  should  he  confined  to  a  Court  of  Equity  for  relief; 
for  as  a  transfer  before  a  bill  is  due,  though  made  by  a  person  not 
entitled  thereto,  may  give  a  bona  fide  holder  a  right  of  action 
thereon?  it  is  but  just  that  the  parties  called  upon  to  pay  should 
bs  previously  sufficiently  indemnified,  and  the  sufficiency  of  an 
indemnity  can  be  more  correctly  ascertained  in  a  Court  of  Equity 
than  at  Law  ta);  but  where  a  bill  has  been  lost  after  it  became  doe, 
and  that  fact  be  clearly  proved,  seems  to  be  no  reason  *why  the  [  •  £03  5 
party  who  lost  it  should  not  be  permitted  to  proceed  at  law,  and 
indeed  without  offering  an  indemnity,  inasmuch  as  the  law  itself 
would  in  such  case  indemnify  all  the  parties  to  the  bill  from  any  li- 
ability to  a  person  who  became  holder  of  it  after  it  was  due  ;  for  as 
we  have  already  seen  (b),  a  person  taking  a  bill  by  transfer  after  it 
becomes  due,  holds  it  subject  to  all  the  objections  which  affected 
it  in  the  hands  of  the  party  who  first  became  wrongfully  possessed 
of  it,  or  who  tortiously  transferred  it,  consequently  he  could  not 
sustain  an  action  thereon  against  any  of  the  parties  to  the  bill; 

(a)  Ex  parte   Grccnway,  6  Vcs.  jun.   812.— Pierson  v.  Hutchinson,  2 
Campb.  212.-6  Esp.  Rep.  126.  S.  C.  ante,  193.  n.  3. 
(If)  See  Tinson  v.  Francis,  1  Campb.  19,  ante,  166. 


OF  THE  LOW  O*  BILLS,  &C. 

VI.  or  the    anfl  there  is  an  additional  reason  why  Hub  should  obtain  as  to  the 
to,  of  bilk,    drawe,  and  indorser,  of  a  bill,  and  the  indorsers  of  a  note*  namel  y 
that  they  must  have  beef!  discharged  from  liability  to  any  subse- 
quent holder,  by  the  want  of  notice  from  such  holder  of  the  de- 
fault in  payment  by  the  drawee  (a). 

It  is  said  (b)  that  if  one  part  of  a  foreign  bill  of  exchange, 
drawn  in  sets,  be  lost  by  the  drawee,  or  be  by  his  mistake  given 
to  a  wrong  person,  or  if  by  any  other  means  the  holder  cannot 
have  a  return  of  the  bill,  either  accepted  or  hot  accepted,  the  drawee 
must  give  to  the  holder  or  to  his  order  a  promissory  note  for  pay- 
ment of  the  amount  of  the  bill  on  the  day  it  becomes  due,  on  de- 
livery of  the  second  part  if  it  arrive  in  time,  or  if  not,  upon 
the  note,  and  if  the  acceptor  refuse  to  give  the  note,  the  holder 
must  immediately  protest  for  non  acceptance,  and  when  due 
must  demand  the  money,  though  he  have  neither  note  nor  bill, 
,  and  if  payment  be  refused,  a  protest  must  be  regularly  made 
for  non-payment.  In  all  cases  if  a  bill  of  exchange  be  lost,  and 
a  new  bill  cannot  be  had  of  the  drawer,  a  protest  may  be  made  on 
a  copy  (c). 

Where  a  creditor  directs  his  debtor  to  remit  him,  by  post,  the 
[  *  204  3  money  due  to  him  by  a  bill  of  exchange,  *cash,  note,  &c.  or  where 
it  is  the  usual  way  of  paying  such  debt,  if  the  bill  tie  lost  the 
debtor  will  be  discharged  .  d) ;  but  where  the  defendant,  in  dis- 
charge of  a  debt  which  he  owed  to  the  plaintiff,  delivered  a  let- 
ter, containing  the  bills  which  were  lost,  to  a  bell-man  in  the 
street,  it  was  decided  that  he  was  not  discharged  from  liability  to 
pay  the  debt,  because  it  was  incumbent  on  him  to  have  delivered 
the  letter  at  the  General  Post-office,  or  at  least  at  a  receiving- 
house  appointed  by  that  office  (e). 


(a)  Post,  as  to  notice  of  non-payment. 
(b\  Beawes,  pi.  188.— Mar.  121.— Bui.  Ni.  Pri.  271. 
(c)  Dehers  v.  Harriot,  1  Show.  163.  post. 
(</)  Warwick  v.  Noakes,  Peake,  67. 

(e)  Hawkins  v.  Kutt,  Peake,  186 ;  and  see  Parker  r.  Gordon,  7  East. 
383. 


'CHAPTER  V(»).  £»905 


g?  PRESENTMENT   OF   A   BILL   FOR  ACCEPTANCE— -ACCEPTANCE 

jrOX-AOCEPTANCE CONDUCT     WHICH   THE    HOLDER   SHOULD 

THEREUPON   PURSUE  \  AND   OF  ACCEPTANCE   SUPRA   PROTEST. 

Ov  delivery  of  a  bill  of  exchange  to  the  payee,  or  any  other  per- 
son who  becomes  holder  by  transfer,  it  is  in  some  cases  necessary, 
and  in  all  advisable,  to  present  it  for  acceptance.  On  such  pre- 
sentment, the  drawee  either  complies  with  the  drawer's  request 
by  accepting  the  bill,  or  refuses  to  do  so:  in  which  latter  case  it 
is  is  general  incumbent  on  the  holder  to  give  notice  to  the  vari- 
ous other  persons  who  became  parties  to  the  bill  antecedently  to 
himself ;  after  which  any  person  not  originally  a  party  may  accept 
it  »pra  protest  for  the  honour  of  the  drawer  or  indorsers ;  and 
io  some  cases  the  holder  may  protest  a  bill  for  better  security, 
in  treating  of  each  of  these  matters  in  their  natural  order,  it  will 
be  necessary,  to  consider,  First,  when  a  presentment  for  accep- 
tance is  necessary,  and  at  what  time,  and  in  what  manner  it  must 
be  made:  Secondly,  by  whom,  at  what  time,  and  in  what  manner, 
so  acceptance  may  be  made,  and  the  obligation  it  imposes  on  the 
acceptor:  Thirdly,  the  conduct  which  the  holder  must  pursue, 
in  case  of  a  refusal  to  accept :  Fourthly,  the  protest  for  better 
secority ;  and  Lastly,  of  acceptances  supra  protest. 

'When  a  bill  is  drawn  payable  within  a  specified  time  after  sight,  Sec.  1.  Ctf 
it  is  necessary,  in  order  to  fix  the  period  when  it  is  to  be  paid,  to  P™******* 
present  it  to  the  drawee  for  acceptance  (b) ;  but  in  other  cases  it  ance ;  and 
is  not  incumbent  on  the  holder  to  present  the  bill  before  it  is  lat»  wnen 
due  (c) ;  and  in  Bristol  it  is  said,  that  the  practice  is  not  to  pre-    r  *  go6  1 

(a)  As  checks,  promissory  notes,  and  bills,  when  payable  on  demand,  are 
never  presented  for  acceptance,  or  accepted,  the  observations  in  this  chap- 
ter in  regard  to  presentment  for  acceptance,  will  in  general  be  inapplica- 
ble to  those  instruments. 

(6)  Per  Eyre,  C.  J.  in  Muilman  v.  D'Eguino,  2  Hen.  Bla.  565.  but  if  a 
bill  be  on  an  insufficient  stamp,  no  presentment  seems  necessary,  ante,  75. 

(r)  Per  Gibbs,  C.  J.  in  O'Keefe  v.  Dunn,  1  Marsb.  616,  621.— 6  Taunt      t 
305.  S.  C.  and  ante,  162,  n.  1  —  Bayl.  100.— 1  Selw.  4th  ed.  310, 1.  Good- 
all*.  Dolley,  1 T.  R.  713.— Blesard  v.  Hirst,  Burr.  2670.     Per  Lord  Ellen- 
borough,  in  Orr  v.  Maginnis,  7  East.  362.— tier.  Mar.  46.  Com.  Dig.  tit.  Mer- 
chant, F.  6,  §emb.  contra. 

Vet.  t.        a  a 


Or  PRESENTMENT  OF  A    BILL 

1st.  When  gent  for  acceptance  or  to  accept  (a).  It  is  however  certainly 
for  accept.  mo8t  advisable  *n  *H  cases  to  endeavour  to  get  the  bill  accepted 
ance  is  ne»  fbj,  as  by  that  means  the  holder  obtains  the  additional  security 
cessary.  ^  the  drawee,  and  the  bill  consequently  becomes  more  negotia- 
ble (c)  i  and  it'  the  drawee  refuse  to  accept,  the  drawer  and  in- 
dorser  may  immediately  be  sued  (d).  And  it  is  said,  that  it  is 
incumbent  on  the  bearer  of  a  bill,  when  he  is  but  the  mere  agent 
of  the  person  entitled  to  it,  and  on  the  payee,  when  he  is  direc- 
ted by  the  drawer  to  do  so,  to  present  it  for  acceptance  as 
soon  as  possible,  because  it  is  only  by  acceptance  that  the  per- 
son on  whom  the  bill  is  drawn  becomes  debtor,  and  responsi- 
[  *  207  ]  ble  to  the  holder;  and  if  *the  affairs  of  the  drawer  should  be  de- 
ranged, an  agent  who  has  neglected  to  present  the  bill  for  accep- 
tance, might  be  answerable  in  damages  and  interest  to  the  person 
who  employed  him  (e).  If  a  person  be  holder  of  a  bill  which  is 
not  addressed  to  any  particular  individual,  but  is  accompanied 
with  a  letter  of  advice,  mentioning  the  person  on  whom  the  bill 
is  drawn,  it  is  said  that  the  bill  should  be  presented  to  the  per- 
son mentioned  in  the  letter  of  advice,  who  may  thereupon  accept 
the  bill,  and  that  if  he  refuses  10  do  so,  it  may  be  protested  for 
non-acceptance  (J)* 

in  cases  where  it  would  otherwise  be  necessary  to  present  a 
bill  for  acceptance,  the  holder  may,  as  will  be  seen  hereafter,  ex- 
cuse his  neglect  to  do  so,  by  proving  that  the  drawer  or  other  per- 
son insisting  on  the  want  of  it  is  a  defence,  had  no  effects  in  the 
hands  of  the  drawee,  or  had  given  no  consideration  for  the  bill  (g). 


The  7th  Section  of  the  3d  and  4th  Anne,  c.  9.  enacts,  that  if  the  holder 
do  not  take  his  due  course  to  obtain  payment  by  endeavouring  to  get  the  bill 
accepted  and  paid,  and  make  his  protest  for  non-acceptance  or  non-payment, 
the  taking*  the  bill  shall  be  considered  a  payment;  but  the  statute  does  not 
appear  to  require  a  presentment  for  acceptance  when  it  would  be  unneces- 
sary at  common  law. 

Molloy,  B.  2.  C.  10.  sec.  16.  If  a  bill  is  drawn  upon  a  merchant  in  Lou- 
don,  payable  to  J.  S.  at  double  usance,  J.  8.  is  not  bound,  in  strictness  of 
law,  to  procure  an  acceptance,  but  only  to  tender  the  bill  when  the  money 
is  due. 

Beawes,  pi.  266,  p.  453.  There  is  no  obligation  to  procure  acceptance  of 
a  bill  payable  at  a  da)  certain  as  the  time  goes  on,  whether  accepted  or  not ; 
but  it  is  otherwise  with  bills  payable  at  so  many  days  sight.  See  also  Ma- 
rius,  12,  13. 

(a)  Johnson  v.  Collins,  1  East.  99. 

\b)  Mar.  48.— Poth.  pi.  143. 

(c)  Mar.  4th  ed.  12  —Beawes,  pi.  266— Claxton  v.  Swh%  2  Show.  496. 
Selw.  Ni.  Pri.  4th  ed.  311. 

(d  )  Ballingalls  v.  Gloster,  3  East  181.— Allan  v.  Morson,  4  Campb.  115, 
post. 

(<?)  Poth.  pi.  128.— Mar.  46. 

(/)  Mar.  142,  3. 

Q)  De  Berdt  r.  Atkinson,  2  Hen.  Bla.  336.  et  post. 


TO*  ACCEPTANCE. 

With  respect  to  the  time  when  bills  payable  after  right  should  2dly,  -At 
be  presented  for  acceptance,  it  has  been  observed  that  the  only  presentment 
rale  which  can  be  applied  to  all  cases  of  bills  of  exchange,  whe-  should  be 
ther  foreign  or  inland,  and  whether  payable  at  sight,  or  at  so  many  ceptance. 
days  after  sight,  or  in  any  other  manner,  is,  that  due  diligence 
must  be  used  (a)  ;  and,  as  the  drawer  may  sustain  a  loss  by  the 
holder's  keeping  it  any  great  length  of  time,  it  is  advisable  in  all 
cases  to  present  it  as  soon  as  possible  (b). 

In  the  case  of  a  foreign  bill  payable,  after  sight,  it  has  been 
decided,  that  it  is  no  laches  to  put  it  into  circulation  before  ac- 
ceptance, and  to  keep  it  in  circulation  without  acceptance,  as  long 
as  the  convenience  of  the  successive  holders  requires ;  and  it  has 
even  been  laid  down,  that  if  a  bill  drawn  at  three  days  sight  *were  C  '*  £08  ] 
kept  out  in  that  way  for  a  year,  this  would  not  be  laches ;  and  if 
a  bill  is  payable  in  India  sixty  days  after  sight,  it  is  not  necessa- 
rily laches  to  omit  presenting  it  for  acceptance  for  twenty-six 
days  after  its  arrival.  But  if,  instead  of  putting  it  into  ciflMa- 
tion  the  holder  were  to  lock  it  up  for  any  length  of  time,  this 
would  be  deemed  laches  (c). 

> 

(a)  Per  Buller,  J.  in  Muilman  v.  D'Eguino,  2  Hen.  Bla.  569.— See  also 
Selw.  N.  P.  4th  ed.  310.— BayJ.  100, 1, 2. 

(b)  Poth.  pi.  143. 

(c)  Muilman  v.  D'Eguino,  2  Hen.  Bla.  565.    In  debt  on  bond,  condition- 
ed to  pay  certain  bills  drawn  on  India  at  sixty  days  after  sight,  in  case  they 
should  be  returned  protested,  defendant  pleaded  that  they  were  not  pre- 
sented  for  acceptance  within  a  reasonable  time  after  the  drawing.    It  ap- 
peared that  they  were  drawn  the  5th  of  March,  1793  ;  that  they  were  in- 
dorsed on  that  day  by  defendant  to  plaintiffs,  who  procured  them  for  a 
house  at  Paris ;  that  plaintiffs  sent  immediate  advice  to  the  house  at  Paris, 
and,  on  receiving  their  directions,  on  the  30th  April  sent  them  to  India, 
where  they  arrived  on  the  3d  of  October.  On  the  5th  of  October  the  holder 
wro'e  to  the*  drawee,  who  was  from  home,  desiring1  him  to  accept  the  bills, 
and  on  the  17ih  of  October  he  sent  an  answer  of  refusal ;  Borne  of  the  bills 
were  thereupon  protested  the  29th  of  October,  and  the  rest  the  18th  of 
November.    Eyre,  C.  J.  left  the  case  to  the  jury,  but  told  them  that  he 
thought  the  bills  had  been  sent  to  India  in  time  as  they  were  put  up  here 
for  negotiation,  and  were  therefore  liable  to  be  delayed,  and  that  they  were 
presented  in  India  in  time  after  their  arrival.   The  iury  found  for  the  plain- 
tiff, and  on  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial  and 
cause  shewn,  the  court  was  satisfied  with  the  verdict,  and  plaintiff  had 
judgment.    Eyre,  C.  J.  said  "  it  is  not  necessary  to  lay  down  any  new  rule 
as  to  bills  of  exchange*  payable  at  sight,  or  within  a  given  time  afterwards ; 
if  it  were,  I  should  feel  great  anxiety  not  to  clog  the  negotiation  of  bills 
circumstanced  like  these.    It  would  be  a  very  serious  and  difficult  thing  to- 
say,  that  a  person  buying  a  foreign  bill,  in  the  way  these  were  bought, 
should  be  obliged  to  transmit  it  by  the  first  opportunity  to  the  place  of  its 
destination.    There  would  also  be  a  great  difficulty  in  saying  at  what  time 
such  a  bill  should  be  presented  for  acceptance ;  the  courts  have  been  very 
cautious  in  fixing  any  time  for  presenting  for  acceptance  an  inland  bill, 
payable  at  a  certain  period  after  sight,  and  it  seems  to  me  more  necessary 
to  be  cautious  with  respect  to  a  foreign  bill  payable  in  that  manner.    I 
think,  indeed,  the  holder  is  bound  to  present  the  bill  in  a  reasonable  time,. 


lur  pre 

Crenel 


OF  PRESENTMENT  OP  A  BILL 

2a<fly,  At  *The  holder  of  an  inland  bill  parable  after  sight  is  not  bound  in* 

presentment  8t*ntly  *°  transmit  the  bill  for  acceptance,  *he  may  put  it  into  cir- 

■hould  be      culation,  and  if  he  do  not  circulate  it,  he  may  take  a  reasonable 

m:ide  for  ac- 
ceptance. 

I"  *  209  1  in  order  that  the  period  may  commence  from  which  the  payment  is  to  take 
f  •  £10  1  place,  but  the  question,  what  is  reasonable  time,  must  depend  on  thie  par* 
ticular  circumstances  of  the  case ;  and  it  mutt  always  be  for  the  jury  to  deter- 
mine, whether  any  laches  are  imputable  to  the  plaintiff — Per  Buller,  J.  the 
only  rule  I  know  of,  which  can  be  applied  to  the  case  of  bills  of  exchange, 
is,  that  due  diligence  must  be  used.  Due  diligence  is  the  only  thing  to  be 
looked  at,  whether  the  bill  be  foreign  or  inland ;  and  whether  it  be  paya- 
ble at  sight,  or  at  so  many  days  after,  or  any  other  manner.  But  I  think  a 
rule  may  be  thus  far  laid  down  as  to  laches  with  regard  to  bills  payable  at 
tight  or  a  certain  time  after  sight,  namely,  that  they  ought  to  be  put  in  cir- 
culation ;  and  if  a  bill  drawn  at  three  days  sight  were  kept  out  in  that  way 
for  a  year,  I  cannot  say  that  there  would  be  laches ;  but  if,  instead  of  put- 
ting it  in  circulation,  the  holder  were  to  lock  it  up  for  any  length  of  time, 
I  should  say  that  he  would  be  guilty  of  laches,  but  further  than  this  no  rule 
can  be  laid  down.  Per  Heath,  J.  no  rule  can  be  laid  down  as  to  the  time 
for  presenting  bills  payable  at  sight,  or  at  a  given  time  afterwards.  In  the 
~  ;nch  ordinances  of  1673,  in  Postlethwaite  and  Marius,  it  is  said,  that  a 
lyable  at  sight  or  at  will  is  the  same  thing. — See  also  Rayl.  100, 1. 2. 
mpy  and  another  v.  Harden  and  others,  7  Taunt.  159. — 2.  Marsh.  454. 
—1  Hoh,  C.  N.  P.  342.  S.  C.  Indorsee  of  two  bills  of  exchange  drawn  in, 
London,  12th  of  May,  1815,  upon  Gould  and  Co.  of  Lisbon,  at  thirty  days 
after  sight,  payable  to  defendants,  and  by  them  indorsed  in  London,  and 
transmitted  by  them  to  the  plaintiffs  in  Paris,  and  afterwards  indorsed  by 
the  plaintiffs  to  Ricci  and  Sons,  who  further  negotiated  them.  It  was 
proved  that  the  drawees  paid  their  bills  to  the  30th  June,  1815,  but  the 
bills  were  not  presented  to  them  for  acceptance  until  the  22d  August  in  the 
same  year,  when  they  were  refused,  and  protested  for  non-acceptance.  In 
this  action  against  the  defendants  as  sucn  indorsers,  it  was  objected  that 
there  had  been  laches  in  not  presenting  the  bills  for  acceptance ;  that  the 
bills  were  payable  at  thirty  days  sight.  If  they  had  been  sent  to  Gould  and 
Co.  with  due  diligence,  and  he  had  refused  to  accept  upon  notice  of  the 
dishonour  to  the  defendants,  they  might  have  recovered  against  the  house 
of  De  Franca  and  Co.  the  drawers,  who  continued  solvent  more  than  two 
months  from  the  date  of  the  bills,  but  instead  of  transmitting1  the  bills  in  the 
ordinary  way  to  Lisbon,  they  are  sent  in  general  circulation,  and  the  de- 
fendants hear  nothing  of  the  transaction  till  five  months  after  the  indorse- 
ment. Per  Gibbs,  C.  J.  on  the  trial, "  The  distinction  is  between  bills  pav- 
able  at  a  ccrU.in  number  of  days  after  date,  and  bills  payable  at  a  certain 
number  of  da>s  after  sight.  In  the  former,  the  holder  is  bound  to  use  all 
due  diligence,  and  to  present  such  bill  at  its  maturity ;  but  in  the  latter 
case,  he  nas  a  right  to  put  the  bill  into  circulation  before  he  presents  it, 
.-and  then  of  course  it  is  uncertain  when  it  will  be  presented  to  the  drawee. 
It  is  to  the  prejudice  of  the  holder  if  he  delays  to  do  it,  and  he  loses  his 
money  and  nis  interest."  There  are  dicta  that  it  ought  to  be  done  in  a 
reasonable  time.    Verdict  for  'he  plaintiffs. 

Goupy  v.  Harden,  7  Taunt.  162.  Same  case  dn  a  motion  by  defendant 
to  set  aside  the  verdict.  Per  Gibbs,  C.  J.  "  If  these  bills  had  been  lock- 
ed up  and  not  sent  into  circulation,  the  case  would  have  been  widely  dif- 
ferent I  know  dicta  may  be  found,  that  a  bill  payable  at  sight,  must  be  pre* 
sented  within  a  reasonable  time ;  but  this  very  question  occurred  in  this 
court  in  the  case  of  Muilman  v.  D'Eguino,  2  Hen.  Bla.  .565.  Bills  were 
sent  out  to  India,  and  one  question  was  whether  they  were  presented  for 
acceptance  within  a  reasonable  time,  in  India,  and  it  was  held  that  they 
were ;  but  the  main  question  was,  whether  they  were  delayed  too  long  in 
Europe  before  tbey  were  sent  out."  Upon  the  last  point,  Eyre,  C.  J.  says, 
u  There  would  be  great  difficulty  in  saying  at  what  time  such  a  bill  should 
be  presented  for  acceptance.     The  courts  have  been  very  cautious  in  fix- 
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time  to  present  it  Tor  acceptance,  and  a  delay  io  present  it  until  2ndry,  At 
the  fourth  day  a  bill  on  London,  given  within  twenty-miles  there-  presentment 
ef,  is  not  unreasonable  (a).  should  be 

made  for  ac- 
ceptance* 

mg  any  time  for  an  inland  bill  payable  at  a  certain  period  after  sight,  to  be 
presented  for  acceptance ;  and  it  seems  to  be  more  necessary  to  be  cau- 
tious with  respect  to  a  foreign  bill  payable  in  that  manner.  I  do  not  see 
how  the  courts  can  lay  down  any  precise  rule  on  the  subject."  Heath,  J. 
says, "  No  rale  can  be  laid  down  as  to  the  time  for  presenting  bills  payable 
at  sight  or  a  given  time  after."    The  jury  have  found  that  these  bills  were 

S resented  in  a  reasonable  time,  but  the  law  prescribes  only  that  they  must 
e  presented  at  some  time.  Buller,  J.  is  still  stronger,  and  lays  down  the 
rule  only  that  the  bill  must  be  put  into  circulation.  In  the  present  instance 
these  bills  were  put  into  circulation,  and  they  passed  through  Paris  and 
Genoa.  He  proceeds  to  say,  if  they  are  circulated  the  parties  are  known 
to  the  world,  and  their  credit  is  looked  to;  and  if  a  bill,  drawn  at  three 
day*  sight,  were  kept  out  in  that  way  for  a  year,  I  cannot  say  that  there 
would  be  laches."  But,  if  instead  of  putting  it  into  circulation  the  holder 
were  to  lock  it  up  for  any  length  of  time,  I  should  say  that  he  was  guilty  of 
hches,  I  am  therefore  clearly  of  opinion  that  the  parties  were  not  guilty 
oTbches,  in  putting  this  bill  into  circulation  before  it  was  presented  for 
acceptance/* 

(e)  Fry  r.  Hill,  7  Taunt.  397.  This  was  an  action  for  goods  sold  and  de- 
livered, and  upon  the  trial  before  Parke,  J.  at  the  sittings  after  Michaelmas 
term,  1817,  it  appeared  that  the  defendant  having  occasion  to  pay  the 
plauatiff  134/.  18*.  for  goods,  early  on  Friday  the  9th  of  the  month,  the 
defendant's  bankers  on  his  account  as  to|//l34.  18*.  (parcel)  and  receiving 
from  the  plaintiff  the  difference  in  cash,  delivered  at  Windsor  to  the  plain- 
tiff's servant,  a  bill,  to  which  the  defendant  was  no  party,  drawn  by  them- 
selves upon  their  corresponding  banker  in  London,  at  one  month  after 
sight,  for  1401.  The  bill  was  presented  for  acceptance  on  the  13th  of 
the  same  month,  and  the  country  bankers  having  failed  on  that  same  day, 
acceptance  was  refused.  Shepherd,  Solicitor-General,  contended,  that  as 
veil  by  this  course  of  dealing  which  the  plaintiff  himself  had  elected,  as  by 
bis  laches  in  presenting  the  bill,  he  had  made  the  bill  his  own,  and  was  paid 
for  the  goods.  The  jury,  however,  under  the  direction  of  Parke,  J.  who 
relied  on  Goupy  v.  Harden,  ante,  209,  found  a  verdict  for  the  plaintiff.  The 
•Solicitor  General  now  moved  to  set  it  aside,  and  enter  a  nonsuit,  renewing 
the  same  objections.  He  insisted  that  it  was  the  duty  of  the  plaintiff,  re- 
ceiving a  bill  payable  at  a  certain  time  after  sight,  to  present  it  for  accep- 
tance, as  soon  as  he  conveniently  could :  If  the  plaintiff  had  forwarded  this 
bill  for  acceptance  on  the  Friday,  Saturday,  Sunday,  or  Monday,  he  would 
thereby  have  enabled  the  defendant  to  withdraw  his  funds  from  his  bank- 

w 

er*s  hands.  .The  necessity  is  more  urgent  to  present  for  acceptance  a  bill 
payable  after  sight,  than  a  bill  payable  after  date,  because,  by  deferring  it, 
the  holder  protracts  the  period  of  that  payment,  whereby  the  drawer  pro- 
poses to  withdraw  his  effects  from  the  hands  of  the  drawee.  Secondly,  it 
ww  for  the  plaintiffs  own  convenience  of  remittance,  that,  instead  of  tak- 
ing a  check  for  the  sum  which  the  defendant  proposed  to  pay,  he  had  com- 
muted it  for  a  bill,  and  this  was  strongly  evinced  by  his  taking  a  bill  not  for 
£134. 18*.  but  for  £140.  paying  the  difference,  and  therein  blending  his 
own  property  with  this  payment,  whereby  he  had  rendered  the  bill  com- 
pletely his  own,  and  was  paid  for  his  goods. 

Gibbs,  C.  J.  The  defendant's  argument  on  the  first  point,  would  go  to 
the  extent,  that  the  holder  of  a  bill  payable  after  sight  is  bound  to  transmit 
it  for  acceptance^  without  putting  it  into  circulation  at  all.  But  even  if  it 
*ere  a  case  in  which  it  was  required  to  give  instant  notice,  it  has  been  re- 
peatedly determined  that  the  holder  of  a  bill  is  not  bound  to  send  it  on  the 
same  day  that  he  receives  it ;  and  there  was  no  post  to  London  on  the  Sa- 
turday. He  might  have  sent  it  on  the  Sunday.  But  I  do  not  go  upon  that 
pound.    The.  holder  must  present  a  bill  payable  after  sight  in  a  reasonable 
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j2ndly,  At        *It  has  been  said,  that  the  question  what  is  a  reasonable  time, 
presentment  mus*  depend  on  the  particular  circumstances  of  the  case ;  and 
should  be      that  it  must  always  be  for  the  jury  to  determine,  whether  an j 
oeDtan°r  *°"  laches  are  imputable  to  the  plaintiff  a);  and  this  rule  appears  to 
£  *  211  1    have  been  adopted  in  the  more  recent  cases  applicable  to  this  sub- 
ject (6),  but  from  other  cases  it  should  seem  that  reasonable  time 
is  to  be  taken  as  a  question  of  law  dependent  upon  the  facts  (c).  It 
was  said  by  Lord  Mansfield  (d)t  that  what  is  reasonable  time  for 
giving  notice  of  the  dishonour  of  a  bill,  is  partly  a  question  of 
fact  and  partly  of  law ;  it  may  depend  in  some  measure  on  facts, 
such  as  the  distance  at  which  the  parties  live,  the  course  of  the 
post,  &c;  but  that  whenever  a  rule  can  be  laid  down  with  respect 
to  this  reasonable  time,  it  should  be  decided  by  the  court,  and  ad- 
hered to  for  the  sake  of  certainty  (e).     Presentment  should 
[  *  212  ]    in  all  cases  be  *made  during  the  usual  hours  of  business  (j)  ;but 
a  neglect  to  make  a  presentment  at  a  proper  time  may  be  excused 
by  illness,  or  by  the  circumstance  of  war  having  been  declared, 
or  by  other  reasonable  cause  or  accident  not  attributable  to  mis* 
conduct  of  the  holder  (g). 

time ;  but  it  is  in  the  power  of  the  holder  to  postpone  the  day  of  payment 
by  postponing  the  day  of  the  presentment  for  acceptance,  and  be  certainly 
may  put  the  bill  into  circulation  if  he  will.  In  the  recent  case  of  Goupy  v. 
Harden,  the  bills  were  put  into  circulation  ;  here  it  does  not  appear  what 
was  done  with  the  bill  in  the  interval.  The  question  on  these  oiUs  drawn 
at  sight  certainly  is  left  very  loose  by  the  cases.  The  result  of  the  cases  un- 
doubtedly is,  that  which  1  have  stated,  and  Eyre,  C.  J.  says,  in  Muilman  v. 
D'Eguino,  (3  Hen.  Bla*  565)  that  it  is,  under  all  circumstances,  a  question 
for  the  jury  to  determine  whether  such  a  bill  was  presented  in  reasonable 
time.  Buller,  J.  in  the  same  case,  rather  narrows  that  doctrine,  and 
though  he  agrees,  that  if  it  were  in  circulation  a  twelvemonth,  there  would 
not  be  laches;  yet  he  says,  that  i£  instead  of  putting  it  into  circulation, 
the  bolder  were  to  lock  it  up  for  any  length  ot  time,  he  would  be  guilty 
of  laches.  Is  this,  therefore,  a  case,  in  which  the  plaintiff  can  be  said  to 
lock  up  this  bill  for  any  length  of  time  ?  If  we  were  to  grant  a  new  trial, 
the  result  would  come  at  the  last  to  this :  it  -would  be  a  queetunifor  the  jury, 
whether  there  hat  been  a  default  topreeent  a  bill  -mthin  a  reasonable  time.  That 
question  has  already  been  left  to  the  jury,  and  they  have  found  that  the 
bill  was  presented  in  a  reasonable  time.  We  think,  as  the  matter  stands, 
it  is  perfectly  right.— Rule  refused. 

(a)  Per  Eyre,  C.  J.  in  Muilman  v.  D'Eguino,  2  Hen.  Bla.  569. — Boehm 
v.  Sterling,  7  T.  R.  425. 

(b)  Muilutan  v.  D'Eguino,  2  Hen.  Bla.  565.  ante  208  n.  1.  and  Fry  v  Hill, 
7  Taunt.  397.  ante  210.  n.  1. 

(c)  Darbishire  v.  Parker,  6  East.  12, 13.— Bayl.  100. 

(d)  tn  Tindal  v.  Brown,  1  T.  R.  167. 

(e)  Appleton  v.  Sweetapple,  Bayl.  65.  n.  c.  et  post.  See  also  Darbi- 
shire v.  Parker,  6  East.  12, 13.— Parker  v.  Gordon,  7  East  382. 

(/)  Mar.  112.— Parker  v.  Gordon,  7  East.  385. 

(?)  Vid.  pr.st,  as  to  what  will  excuse  the  want  of  giving  notice  of  non- 
acceptance,  or  not  presenting  for  payment ;  and  see  Patience  v.  Townly," 
2  Smith's  Rep.  223,  4. 


F6R  ACCEPTANCE. 

The  presentment  should  be  to  the  drawee  himself,  or  to  his  au-  3dly,  Mode 
thorised  agent,  for  otherwise  the  drawer  or  indorsers  will  not  be  f0^ccpt-  * 
chargeable  (a).  It  has  been  said  that  ex  rigore,  the  drawee  ought  ance. 
to  accept  the  bill  immediately  on  presentment,  or  refuse  to  do  so, 
and  he  is  not  allowed  three  days  for  deliberation  by  the  custom  of 
merchants  (b);  as,  however,  it  is  but  reasonable  that  the  drawee 
should  have  an  opportunity,  before  he  determines  whether  he  will 
accept  or  not,  of  seeinsc  whether  he  has  effects  of  the  drawer  in  his 
hands,  the  payee  or  holder  usually  may  leave  the  bill  with  him  twen- 
ty-four hours,  or  until  the  next  day  after  the  presentment,  unless 
in  the  interim  he  accept  or  declare  a  determination  not  to  accept(c); 

{a)  Check  v.  Roper,  5  Esp.  Rep.  175.  Declaration  against  drawer  of 
1  bill  for  default  of  acceptance.  To  prove  the  fact  of  the  bill  having  been 
presented  to  Hammond  tor  acceptance,  the  plaintiff  proved  that  the  bill 
was  sent  by  the  witness,  who  was  called,  who  carried  it  to  the  house  which 
was  described  to  him  as  Hammond's  house  ;  he  offered  it  to  some  person 
in  i  urn-yard,  who  refused  to  accept  it;  but  he  did  not  know  Hammond's 
person,  nor  could  he  swear  that  the  person  to  whom  he  offered  the  bill  was 
be,  or  represented  himself  to  be  so.  Lord  Ellenborough  said,  that  the  al- 
legation respecting  the  bill  was  a  material  one,  as  the  drawer  could  only 
become  liable  on  the  acceptor's  default,  which  default  must  be  proved. 
Tk&tme  evidence  here  offered  proved  no  demand  on  Hammond,  and  was 
therefore  insufficient,  so  that  the  plaintiff  could  not  recover  on  the  bilk 
Some  evidence  must  be  given  of  an  application  to  the  party  first  liable. 

(6)  Com.  Dig.  tit.  Merchant,  F.  o.— Marius,  15,  16,  and  see  Hamburg 
Ordinance, 

{e)  Ingram  v.  Forster,  2  Smith's  Rep.  243, 4.— Bellasis  v.  Hester,  1  Lord 
Baym.  281. — Mar.  62. — Beawes,  pi.  17. — Mai.  b.  3.  c.  5.  s.  1.  Com.  Dig. 
Merchant,  F  6.— Molloy,  b.  2.  c.  10.  pi.  16. 

fielbsis  v.  Hester,  Lord  Raym.  281.     Per  Treby,  jC.  J.     The  party  may  * 
have  the  whole  day  to  view  the  bill, and  that  is  allowed  him  by  the  law. 

Manas,  15.  No  three  days  for  acceptance— twenty-four  hours  for  ac- 
ceptance. But  if  the  party  to  whom  the  bill  of  exchange  is  directed  be  a 
merchant  well  known  unto  you,  and  when  the  bill  is  presented  to  him  to 
accept  he  shall  desire  time  to  consider  on  it,  and  so  shall  intreat  you  to 
leave  the  bill  of  exchange  with  him,  and  to  come  to  him  the  next  day, 
(provided  the  post  do  not  go  away  in  the  interim)  and  that  then  he  will 
give  you  answer  whether  he  will  accept  or  not,  herein  he  doth  demand  no- 
thin?  of  you  but  what  is  usually  allowed  between  merchants  known  one  to 
another ;  for,  according  to  custom  of  merchants,  the  party  on  whom  the 
bin  is  drawn,  may  have  four  and  twenty  hours  time  to  consider  whether  he 
will  accept  the  bill  or  not ;  but  that  time  being  expired,  you  may,  in  ci- 
vility, demand  of  the  party  on  whom  your  bill  is  drawn,  the  bill  of  exchange 
you  left  with  him  to  be  accepted,  if  so  he  pleased,  if  he  then  say  that  he 
bath  not  as  yet  accepted  it,  and  that  he  would  desire  you  to  call  for  it  some 
other  time,  or  the  like ;  the  four  and  twenty  hours  being  expired,  it  is  at 
your  choice  to  stay  any  longer  or  not,  and  you  may  then  desire  a  notary  to 
go  the  dwelling-house  of  the  party  that  hath  the  bill  and  demand  the  bill 
of  exchange  of  him,  accepted  or  not  accepted*  and  in  default  of  present  de- 
faery  thereof  you  may  cause  protest  to  be  made  in  due  form.  But  though 
this  may  be  lawfully  done,  yet  notwithstanding,  amongst  merchants  which 
do  know  one  another,  they  do  not  usually  proceed  so  strictly  for  ac- 
ceptance, but  do  leave  their  bills  with  the  parties  to  whom  they  are  direct- 
ed to  be  acceptetl,  sometimes  two  or  three  days,  if  it  be  not  to  their  pre- 
judice, as  namely,  if  the  post  do  not  depart  in  the  interim ;  but  if  the  post 
»  to  depart  within  two  or  three  days,  then  it  is  a  very  reasonable  thing, 
and  which  men,, that  know  the  custom  of  merchants,  wiM  not  omit  t«  dc-  v 
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3dly,  Mode    but  it  is  *ftftid  that  this  mast  not  be  done  if  the  post  go  out  in  the 

ance.  If  the  drawee  of  a  bill  cannot  be  found  at  the  place  where  the 

L  *  213  ]  bin  states  him  to  reside,  aud  it  appear  that  he  never  lived  there,  or 
has  absconded,  the  bill  is  to  be  considered  as  dishonoured  (b); 
but  if  he  have  onlv  removed,  it  is  iucumbent  on  the  holder  to  en* 
deavour  to  find  out  to  what  place  he  has  removed,  and  to  make  the 
?  *  214  3  presentment  there  (c);  and  he  should  in  all  cases  *make  every 
possible  enquiry  after  the  drawee,  and  if  it  be  in  his  power,  pre- 
sent the  bill  to  him  (I)  ;  though  it  will  be  unnecessary  to  attempt 
to  make  such  a  presentment,  if  the  drawee  has  left  the  kingdom, 
in  which  case  it  will  be  sufficient  to  present  the  bill  at  his  house  (d), 

mand  their  bills,  accepted  or  not  accepted,  so  that  they  may  rive  advice 
thereof,  by  the  first  post  after  the  receipt  of  their  letters,  unto  their  friend, 
who  sent  them  the  bill  or  who  delivered  the  value  thereof;  for  it  is  to  be 
noted  by  the  way." 

In  Ingram  v.  Fonter,  2  Smith's  Rep.  242.  Upon  the  question  whether 
more  than  twenty-four  hours  may  be  allowed  to  the  drawee  to  determine 
whether  he  will  accept,  the  court  appear  to  have  considered  that  if  more 
than  that  time  be  given,  the  holder  ought  to  inform  the  indoners  thereof . 

(a)  Mar.  62.— Com.  Dig.  tit.  Merchant,  F.  6. 

(6)  Anonymous,  Lord  Baym.  743. 

?c)  Collins  v.  Butler,  Stra.  1087.  The  maker  of  a  note  shut  up  his  house 
before  the  note  became  due,  and  in  an  action  against  the  indoreer,  one 
question  was,  whether  the  plaintiff  had  shewn  sufficient  .in  proving  that 
the  house  was  shut  up  ?  and  Lee,  C.  J.  thought  not ;  but  that  he  anould 
have  given  in  evidence  that  he  had  enquired  after  the  drawer,  or  attempt- 
ed to  find  him  out.  See  also  Bateman  v.  Joseph,  12  East.  433,  in  which 
Lord  EUenborough  left  it  to  the  jury,  whether  the  plaintiff  had  used  due 
diligence  to  find  the  party's  residence,  that  being  a  question  of  fact. 

(</)  Cromwell  v.  Hynson,  2  Esp.  Hep.  211.  Indorsee  against  the  indor- 
ser  of  a  foreign  bill.  When  the  indorsement  was  made,  Hynson  (a  master 
of  a  ship)  was  in  Jamaica,  where  the  bill  was  drawn,  but  his  residence  «oi 
at  Stepney,  The  bill  was  presented  for  acceptance,  dishonoured,  and  pro- 
tested, and  then  sent  to  Hy  noon's  house  for  payment,  with  notice  of  non- 
acceptance.  Hynson  was  not  then  in  England,  but  the  bill  was  shewn  to 
his  wife,  and  the  circumstances  stated  to  her.  It  was  urged,  1st.  that  no- 
tice should  have  been  sent  to  Jamaica.  2dly,  that  the  demand  was  not  suf- 
ficient. But  Lord  Kenyon  over-ruled  all  the  objections,  and  the  plaintiff 
had  a  verdict. 

The  Kin*  v.  The  Inhabitants  of  Merton,  4  M.  &  S.  48.  affords  informa- 
tion upon  this  subject.  In  order  to  establish  a  settlement  by  apprentice- 
ship, it  was  proved,  that  the  indenture  was  only  of  one  part,  and  that  upon 
Application  to  the  pauper,  who  was  then  ill  and  soon  afterwards  died,  to 
know  what  had  become  of  it,  he  declared,  that  when  the  indenture  was 
jriven  to  him  he  burnt  it ;  and  it  was  also  proved,  that  enquiry  was  made 
'of  the  executrix  of  the  master,  who  said  she  knew  nothing  about  it ;  and 


(1 ")  The  holder  of  a  check  must  present  it  for  payment  at  the  bank  be- 
fore ne  can  charge  the  drawer.  Cntjrer  v.  Armstrong,  3  John.  Cas.  5.  and 
it  must  be  presented  within  a  reasonable  time ;  but  if  the  drawer  sustains 
no  injury  by  the  want  of  a  demand  within  »  reasonable  time,  as  if  he  has 
withdrawn  all  his  funds,  he  will  still  be  liable.  Conrop  v.  Warren^  3  John. 
Cas.  359.    Crvger  v.  Armstrong. 
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tfnless  he  have  a  known  agent  when  it  should  be  presented  to  3dry,.fcWrtf 
him  fa).  If  on  presentment,  it  appear  that  the  drawee  is  dead,  fo^ccpS 
the  holder  should  enquire  after  his  personal  representative,  and  if 
be  live  within  a  reasonable  distance,  should  present  the  bill  to 
him  (&)•  When  a  bill  is  left  for  acceptance,  and  the  drawee,  after 
iU  remaining  in  his  possession  twenty-four  hours,  requires  time 
to  consider  of  it,  and  the  holder  grants  him  that  time,  it  is  at  least 
advisable,  if  not  necessary,  to  give  immediate  notice  to  the  indor- 
ters  and  drawer,  of  the  particular  circumstances  (c). 


'Acckftancs  may  be  deGned  to  be  the  act  by  which  the  drawee  sfJ*r 5*  °* 
evinces  his  consent  and  intention  to  comply  Mfith,  and  to  be  2^  lstTby 
bound  by,  the  request  contained  in  a  bill  of  exchange  directed  to  wAom  it  may 
him,  or,  in  other  words,  it  is  an  engagement  to  pay  the  bill  when    r™  gft  n 
due  (4).    This  engagement  is  made  by  the  drawee  of  the  bill,  or 
by  some  other  person,  supra  protest,  to  the  drawer  or  some  of  the 
other  parties,  either  before  the  bill  is  drawn,  or  afterwards,  and  it 
nay  be  verbal  or  in  writing ;  and  is  either  absolute,  partial,  or 
conditional,  and  when  made  after  the  drawing  of  the  bill,  is  ac- 
cording to  or  varying  from  its  tenor.    We  will  consider  these 
points  in  their  natural  order. 

When  the  holder  of  a  foreign  or  inland  bill  presents  it  for  ac-  1st,  By  -mKm 
cepUnee,  he  is  entitled  to  insist  on  such  an  acceptance  by  the  ^  c  accept- 
drawee  as  will  subject  him  at  all  events  to  the  payment  of  the  bill 
according  to  the  tenor  of  it(«);  and  consequently  such  drawee  must 
have  capacity  to  contract,  and  to  bind  himself  to  pay  the  amount 
of  the  bill,  or  it  may  be  treated  as  dishonoured.  An  acceptance 
may,  as  has  been  already  observed  in  a  preceding  chapter  (f)t  be 
made  by  an  agent ;  but  in  such  case,  it  will  be  incumbent  on  the 
agent,  if  required,  to  produce  his  authority  tothe  holder,  as,  if  he 
do  not,  the  holder  may  consider  the  bill  as  dishonoured,  and  act 

it  wis  held  that  this  proof  was  sufficient  to  let  in  proof  of  parol  evidence  of 
the  contents  of  the  indenture.  Lord  Ellenborough,  C.  J.  The  making 
watch  and  using  due  diligence  are  terms  applicable  to  some  known  or 
probable  place  or  person,  in  respect  of  which  the  diligence  may  be  used. 
See  also  Carth.  509. 

(a)  Id.  ibid.  Philips  v.  Astling  and  another,  2  Taunt.  206. 

(*)  Molloy,  b.  2.  c.  10.  fl.  34.— Poth.  pi.  146. 

(t)  Ingram  v.  Forster,  2  Smith's  Rep.  243, 4.  ante,  213.— Molloy,  b.  3. 
«.  10.  pi.  16. 

(<Q  Per  Lawrence,  J.  in  Clarke  v.  Cock,  4  East.  72. 
(e)  Mar.  2d  edit  22. 
')  Ante,  30  to  39. 

ol.  i.       nb 
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nt,  By -whom  accordingly  (a).    Ami  it  may  perhaps  be  doubtful,  whether  the 

to  be  accept-  ,    .  .       .     .  ,  .*  .  .  x  . 

cd  r    holder  is  in  any  case  bound  to  acquiesce  in  an  acceptance  by 

agendas  it  multiplies  the  proof  which  he  will  be  obliged  to  ad- 
duce, incase  he  should  be  compelled  to  bring  an  action  on  the 
bill  (b). 

,  There  cannot  be  a  series  of  acceptors  or  two  distinct  acceptors 
of  the  same  bill ;  it  must  be  accepted  by  the  drawee,  or,  failing 

[  *  £16  ]  him,  by  some  one  for  the  honour  *of  the  drawer,  &c, ;  and  there- 
fore, if  a  bill  of  exchange  be  accepted  by  the  drawee,  another  per- 
son who,  for  the  purpose  of  guaranteeing  his  credit,  likewise  ac- 
cepts the  bill  in  the  usual  form,  is  not  liable  as  an  acceptor  (c); 
and  unless  the  consideration  of  hm  engagement  be  expressed  on 
the  face  of  the  instrument,  it  is  questionable  whether  he  would  be 
liable  in  any  form  of  action  [d). 

The  act  of  one  partner,  as  has  been  before  shewn  (f),  being  con- 
sidered as  the  act  of  both,  acceptance  by  one  for  himself  and 
partner,  or  in  the  name  of  the  firm,  wilt  in  general  be  a  compli- 
ance with  the  request  of  the  drawer ;  but  if  the  bill  be  drawn  on 
two,  not  being  partners,  and  it  be  only  accepted  by  one,  it  should 
be  protested  (/).  The  competency  of  the  contracting  parties  in 
general  having  been  already  stated  (g),  it  will  be  unnecessary 
here  to  make  any  observations  relative  to  the  capacity  of  the  ac- 
ceptor: it  may,  however,  be  observed,  that  if  the  holder  find  that 
the  drawee  is  an  infant,/emt  covert,  or  otherwise  incapable  of  con- 
tracting, he  may  treat  the  bill  as  dishonoured. 

[  *  9X7  3        *A  bill,  on  presentment  for  acceptance,  must  be  accepted  by 

(a)  Beawes,  pi.  87. 

(b)  Coore  v.  Callaway,  1  Esp.  Rep.  116.— Richards  v.  Barton,  id.  269. 

(c)  Jackson  t>.  Hudson,  2  Campb.  447.  This  was  an  action  on  a  bin 
drawn  by  the  plaintiff"  on  1.  Irving,  and  accepted  by  him,  and  under  his  ac- 
ceptance, the  defendant  wrote ' "  accepted*  Joseph  Hudson,"  payable  at, 
&c.  The  defendant  was  sued  as  acceptor.  The  plaintiff' offered  to  prove 
that  he  had  had  dealings  with  Irving,  and  had  refused  to  trust  him  further, 
unless  the  defendant  would  become  his  surety ;  and  the  defendant,  in  or- 
der to  guarantee  living's  credit,  wrote  this  acceptance  on  the  bill.  Lord 
Ellenborough  said,  that  this  was  neither  an  acceptance  by  the  drawee  or 
by  any  person  for  the  honour  of  the  drawer;  that  the  defendant's  undertak- 
ing- was  collateral,  and  ought  to  have  been  declared  on  as  such.  See  also 
Clark  y.  Blackstock,  1  Holt,  C.  N.  P.  474.  and  ante,  135,  n,  1.  See  obser- 
vations on  this  point,  Manning's  Index,  63. 

(d)  Id.  ibid.  Wain  v.  Walters,  5  Kast.  10.— Manning's  Index,  63. — Sed 
vide  Ex  parte  Gardom,  15  Ves.  286.— .Morris  v.  Stacey,  Holt,  C.  N.  P.  153. 

(e)  Ante,  39  to  52. 

(/)  Dupays  v.  Shepherd,  Holt,  297.— Bull.  Ni.  Pri.  279.  In  the  case  of 
two  joint  traders,  an  acceptance  by  one  will  bind  the  other,  but  if  ten  mer- 
chants employ  one  factor,  and  he  draw  a  bill  upon  them  all,  and  one  accept 
it,  this  shall  only  bind  him  and  not  the  rest.  Vide  also  Marius,  2d  edit. 
16.— Beawes,  pi.  228.— Molloy,  b.  2.  c.  10.  s.  18.— Bavl.  74. 

{#)  Ante,  p.  18  to  26. 


Of  BILLS  OF  EX0HAN6E. 

fhe  drawee  within  twenty-four  hoars,  or  in  default  thereof,  it  is  2dly,Atwhat 
liable  to  be,  and  indeed,  should  be  treated  as  dishonoured  (a).  ma<je. 
This  spare  «»f  time  we  have  seen  (b)  is  allowed  the  drawee  to  give 
bim  an  opportunity  of  examining  into  the  accounts  between  him- 
self and  the  drawer ;  if,  however,  the  drawee  refuse  to  accept 
within  the  twenty-four  hours,  it  is  not  incumbent  on  the  holder  to 
wait  till  the  expiration  of  them,  but  he  may  instantly  consider  the 
bill  as  dishonoured  (c). 

The  very  term  acceptance  seems  to  suppose  a  pre-existing  bill, 
and  it  appears  to  be  now  questionable,  whether  in  any  case  an  ac- 
ceptance can  be  made  before  the  bill  is  drawn,  and  at  most  the  en- 
gagement can  only  be  available  in  favour  of  a  party  who  has,  on 
the  faith  of  it,  given  credit  on  the  bill  (d)  ;  for,  though  in  Pillans 
r.  Van  Mierop  (e)%  it  was  held,  that  a  promise  by  the  defendant, 
"to  accept  such  bills  as  the  plaintiff  should,  in  about  a  month's 

*  time,  draw  upon  the  defendant,  upon  the  credit  of  a  third  per- 

*  son,  (for  whose  accommodation  the  plaintiff  had  *  already  accept-    L  *  218  j 
ed  bills,)  amounted  to  an  acceptance ;  yet  Lord  Mansfield  after- 
wards, in  the  case  of  Pierson  v.  Dunlop(/),  qualified  the  doctrine 

laid  down  in  the  above  case,  and  observed,  that  "a  promise  to  ac- 
"  cept  such  a  bill,  did  not  amount  to  an  acceptance,  unless  accom- 
"panied  with  circumstances   which  might  induce  a  third  person 

*  to  take  the  bill  by  indorsement ;"  and  Lord  Kenyon,  C.  J.  in 
Johnson  v.  Col  lings  (g)>  observed,  that  "  he  thought,  that  the  ad- 
id)  Ante,  212,  13,  in  notes.— Ingram  v.  Forster,  2  Smith's  Rep.  243,  4. 
(t)  Ante,  212,  13. 

(c)  Ante,  212. 

(4)  Johnson  v.  Collings,  1  East.  105.— Milne  v.  Prest.  4  Campb.  393. 
1  Holt,  C.  N.  P.  181 Bayl.  79,  80. 

(<?)  Pfflans  v.  Van  Mierop,  Burr.  1663.  See  this  case  observed  upon  in 
Pierson  v.  Dunlop,  Cowp.  573.-^Johhson  v.  Collings,  1  East.  105.  Clarke 
r.  Cock,  4  East.  70. 

Pillans  and  another  v.  Van  Mierop,  Burr.  1663.  White  drew  on  the 
plaintiffs  at  Rotterdam  for  800/.  and  proposed  to  give  them  credit  upon  the 
defendant's  house  in  London;  the  plaintiffs  paid  White's  bill,  and  wrote  to 
the  defendants  to  know,  "  whether  they  would  accept  such  bills  as  they 
(the  plaintiffs)  should  draw  in  about  a  month  upon  them  for  800/.  on 
White's  credit.  The  defendant's  answered  that  they  would ;  but  White  , 
faring  failed  before  the  month  elapsed,  the  defendants  wrote  to  the  plain- 
tiffs not  to  draw.  The  plaintiffs  did,  however,  draw,  and  on  the  defend- 
ants' refusal  to  pay  the  bills,  brought  this  action.  The  jury  found  a  verdict 
for  the  defendants ;  but,  upon  an  application  for  a  new  trial,  as  upon  a  ver- 
dict against  evidence,  and  two  arguments  upon  it,  the  court  was  unanimous 
that  the  defendant's  letter  was  a  virtual  acceptance  of  such  bills  as  the 

{ilaintiffs  shoidd  draw,  to  the  amount  of  800/.  and  the  rule  was  made  abso- 
ute.    See  also  Mason  v.  Hunt,  Dougl.  297. 

(/)  Pierson  v.  Dunlop,  Cowp.  575. — Johnson  v.  Collings,  1  East.  106,  n. 
a.  S.  P— Clarke  v.  Cock,  4  East.  70. 

O)  Johnson  t>.  Collings,  1  East.  98.  Collings  owed  Ruff  23/.  10*.  6d. 
Ruff  applied  for  payment,  and  Collings  said,  that  if  he  would  draw  for  it  at 
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Of  ACCEPTANCE 

3<Sy,  At  what  «  mitting  a  promise  to  accept,  before  the  existence  of  the  Utt,  to 
timMtmaybc  u^^^  a8  an  actual  acceptance  of  it  afterwards,  even  with  the 
qualification  tost  mentioned,  was  carrying  the  doctrine  of  tnt- 
plied  acceptances  to  the  utmost  verge  of  the  law  ;  and  he  doubted, 
*  whether  it  did  not  even  go  beyond  the  proper  boundary,**  And  in 
the  last  case  it  was  established,  that  a  mere  promise,  by  a  debtor 
to  his  creditor,  that  if  he  would  draw  a  bill  upon  him  for  the 
amount  of  his  demand,  he  should  then  have  the  money,  and  would 
pay  it,  does  not  amount  in  law  to  an  acceptance  of  the  bill  when 
drawn,  and  that  an  indorsee  for  a  valuable  consideration,  between 
whom  and  the  drawee  no  communication  passed  at  the  time  of  his 
taking  the  bill,  can  neither  recover  upon  a  count  in  the  declara- 
tion upon  the  bill  as  accepted,  nor  on  the  general  count  for  money 
[  *  319  ]  had  *and  received  (a).  In  a  more  recent  case  at  nisi  prius  it  was 
decided  by  Gibbs,  C.  J.  that  a  promise  to  accept  a  bill  of  exchange, 
in  a  letter  written  before  the  bill  is  drawn,  can  only  be  taken  ad- 
vantage of  as  an  acceptance  by  a  person  to  whom  the  letter  was 
communicated,  and  who  took  the  bill  upon  the  credit  of  it  (bj. 
Therefore,  where  a  person  has,  for  a  sufficient  consideration,  en- 
gaged in  writing,  or  in  some  cases  even  verbally,  to  accept  a  bill, 
thereafter  to  be  drawn,  such  promise  will  not  be  negotiable ;  and 
the  action  for  the  breach  thereof  must  be  brought  in  the  name  of 
the  person  to  whom  the  promise  was  made,  and  the  declaration 


two  months  he  would  pay  it.  Ruff  drew  accordingly,  and  indorsed  the  bill 
to  the  plaintiff*,  but  did  not  mention  to  him  Collings's  promise.  The  plain- 
tiff now  sued  boilings,  on  the  ground  that  his  promise  to  Ruff  was  virtually 
an  acceptance.  But  Le  Blanc,  J.  thought,  that  as  it  was  not  made  to  a  third 
person,  nor  with  circumstances  which  might  induce  a  third  person  to  take 
the  bill,  it  was  no  acceptance,  and  nonsuited  the  plaintiff.  On  a  rule  nisi 
for  a  new  trial,  and  cause  shewn,  the  whole  court  thought  it  no  acceptance ; 
and  Lord  Kenyon  thought,  that  the  admitting  a  promise  to  accept,  made 
i  before  the  existence  of  the  bill,  to  operate  as  an  actual  acceptance  of  it  af- 

|  terwards,  even  though  a  third  person  was  thereby  induced  to  take  the  bill, 

was  carrying  the  doc  rine  of  implied  acceptances  to  the  utmost  verge  of  the 
law,  and  he  doubted,  whether  it  did  not  go  beyond  the  proper  boundary. 
Rule  discharged. 

!  (a)  Johnson  v.  Collings,  1  East.  98. — Clarke  v.  Cock,  4  East.  TO. — 

Wynne  v.  Raikes,  5  past.  514.  S.  P. 

(A)  Milne  v.  Prest,  4  Campb.  393.— 1  Holt,  C.  N.  P.  181.  It  was  insisted 
that  the  following  letter,  written-  by  the  defendant  before  the  bill  was 
drawn,  amounted  to  an  acceptance  : — '*  We  acquit  you  of  buying  wheat  in- 
stead of  oats ;  we  will  however  accept  the  bills  for  the  wheat  when  we  re- 
ceive notice  of  its  being  shipped."  The  case  of  Johnson  v.  Collings  was 
cited,  for  the  defendant,  to  shew  that  a  promise  to  accept  a  bill  not  in  ex- 
istence, was  not  binding.  -  Per  Gibbs,  C.  J.  You  are  within  that  case,  un- 
less they  shew  that  the  letter  was  communicated  to  the  plaintiff,  and  that 
he  received  the  bill  with  a  knowledge.  A  promise  to  accept  not  commu- 
nicated to  the  person  who  takes  the  bill,  does  not  amount  to  an  accept- 
ance s  but  if  the  person  be  thereby  induced  to  take  a  bill,  he  gains  a  right, 
equivalent  to  an  actual  acceptance,  against  the  party,  who  has  given  the 
promise  to  accept.  ? 


OF  BIU4  OF  B^OHAKQB. 

AooM  be  special,  founded  on  the  agreement  ( 1 ).  Although  li  ht»  j^  *JJ^£ 
never  been  expressly  decided,  that  the  mere  writing  a  name  at  the  made. 
bottom  of  a  blank  piece  of  paper  will  have  the  operation  of  *n 
acceptance,  jet  it  may  be  inferred  that,  it  will  have  the  same  ef- 
fect ;  it  having  been  decided  (a)  that  an  indorsement  written  on  a 
blank  stamp,  will  afterwards,  bind  the  indorse*  for  any  sum  and 
time  of  payment  which  the  stamp  will  jidmit,  and  which  the  per- 
son to  whom  he  intrusts  it  chooses  to  insert ;  and  that  a  person 
signing  his  name  to  a  blank  paper,  and  delivering  it  to  another 
person,  for  the  purpose  of  drawing  a  bill  in  such  manner  as  he 
should  choose,  was  bound  by  such  signature  as  a  drawer  (b). 

•An  acceptance  being  an  absolute  undertaking  to  pay,  may  be  r  •  ggQ  n 
made  even  after  the  time  appointed  by  the  bill  for  payment  (c), 

(c)  Russell  v.  Langstaff,  Dougl.  514.  Powell  v.  Duff1, 3  Carapb.  182.  ante, 
160. 

(6)  Collia  v.  Emmetti  1  Hen.  Bla.  313.  ante,  160. 

(c>  Per  Lord  Ellenborough,  C.J.  in  Wynne  v.  Raikes,  5  East.  521.— 
Jackson  v.  Pigot,  Ld.  Raym.  364.— Salk.  127.— Carth.  450.— 12  Mod.  212.  $ 
In  an  action  against  the  acceptor  of  a  bill,  the  declaration  stated,  that  it  was 
dated  25th  March,  1696,  payable  one  month  after  date,  and  that  in  April, 
1697,  it  was  shewn  to  the  defendant  and  he  promised  to  pay  it  according 


(1)  In  Mown  v.  Hunt,  Doug.  Rep.  296.  Lord  Mansfield  said,  « there  is 
no  doubt  but  that  an  agreement  to  accept  may  amount  to  an  acceptance, 
and  H  may  be  couched  in  such  words  as  to  put  a  third  person  in  a  better 
condition  than  the  drawer.  If  one  man  to  give  credit  to  another  make  an 
absolute  promise  to  accept  his  bill,  the  drawer  or  any  other  person  may 
shew  such  promise  upon  the  exchange  to  get  credit,  and  a  third  person  who 
should  advance  his  money  upon  it,  would  have  nothing  to  do  with  the  equit- 
able circumstances  between  the  drawer  and  the  acceptor.  But  an  agree- 
ment to  accept  is  still  but  an  agreement,  and  if  it  is  conditional,  and  a  third 
Serson  takes  the  bill,  knowing  of  the  conditions  annexed  to  the  agreement, 
e  takes  it  subject  to  these  conditions."  These  observations  were  made 
hi  a  case,  where  the  bill  was  drawn  after  the  supposed  promise  of  accept- 
ance was  made ;  and  therefore  are  entitled  to  be  deemed  something  more 
than  mere  obiter  dicta.  The  doctrine  here  stated  has  been  recognized  and 
enforced  in  respect  to  a  promise  to  accept  a  bill  not  in  ease  in  Maryland. 
(M'Xm  v.  Smith,  1  Hairs  Law  Journal,  486.)  and  in  the  Circuit  Court  of 
tbe  United  States  in  Matiachntett*  District.  Pay  Hon  v.  CooUdge.  See  also 
Van  Ramtdyke  v.  Kane,  1  Gall.  Rep.  630.  and  MEvert  v.  Mtuon,  10  John. 
Rep.  207.  Mayhem  v.  Prince*  1 1  Mass.  Rep.  54.  Manorgee  v.  Harvey,  5 
Mass.  Rep.  11.  And  an  agreement  to  accept  a  bill  when  drawn,  if  shewn 
to  a  third  person  within  a  reasonable  time  after  the  agreement  Was  made, 
and  be  take  a  draft  on  the  credit  of  it,  has  been  held  in  Maotackuoettt  to  be 
an  acceptance.  Wilton  v.  Clement*,  3  Mass.  Rep.  1.  But  although  it  be 
clear  that  a  verbal  acceptance  or  an  acceptance  by  a  collateral  paper  is  good 
mhw ;  (MEvert  v.  Mown,  10  John.  Rep.  207.)  yet  an  agreement  to  accept 
a  non-existing  bill,  when  drawn,  will  not  operate  as  an  acceptance,  unless  it 
be  lis  -writing,  and  shewn  to  a  third  person  who  takes  a  draft  on  its  credit, 
within  a  reasonable  time*.  Therefore  if  a  person  in  writing  authorize  a  draft 
and  agree  to  accept  it,  a  draft  drawn  two  years  afterwards,  in  fevour  of  a 
person  who  took  it  on  the  faith  of  the  agreement  to  accept,  will  not  bind  the 
drawee.  Wilton  v.  Clement*,  Payoon  v.  CooUdge,  2  Gallia.  Rep.  233.  S.  C. 
#  2  Wheaton  66.    Goodrich  &  Drfortst  v,  Gordon,  15  John.  Rep.  6. 


OF  ACCEPTANCE 

2tUy.  At  what  and  even  after  a  prior  refusal  to  accept  (a),  so  as  fo  bind  the  ac- 
made.™1*^  °  cept°r»  though  it  would  discharge  the  drawer  and  indorsers,  unless 
due  notice  of  the  prior  non-acceptance,  or  of  non-payment  at  the 
time  the  bill  become  due,  were  given  (b) ;  and  in  such  case,  the 
'  acceptor  would  be  liable  to  pay  the  bill  on  demand  (c) ;  though  in 
pleading  his  liability  may  be  stated  to  have  been  to  pay  according 
to  the  tenor  and  effect  of  the  bill  ((f).    It  has  been  observed  C?)% 
that  the  drawee,  although  he  have  effects  of  the  drawer's,  ought 
not  to  accept  bills,  after  he  is  aware  of  the  failure  of  the  drawer, 
because  after  that  event,  one  creditor  of  the  drawer  ought  not  to 
be  paid  in  preference  to  another.    But,  payments  made  to  a  bank- 
rupt without  knowledge  of  his  being  so,  are  protected  by  the  1st 
Jac.i.  c.  15.  s.  14. $  and  as  an  acceptance  of  a  bill  for  a  precedent 
debt,  has  always  been  deemed  a  payment  in  satisfaction,  provided 
£  *  2&1  3    the  bill  be  honoured  when  due,  there  is  no  doubt,  and  'indeed  it  has 
been  so  decided,  that  if  a  person  not  having  notice  of  the  bank- 
ruptcy of  the  drawer,  accept  a  bill  drawn  on  him  after  such  bank- 
ruptcy, he  will  be  justified  in  paying  his  acceptance,  although  he 
has  afterwards  heard  of  the  bankruptcy  (/);  but  where  a  trader, 
after  a  secret  act  of  bankruptcy,  consigned  goods  to  a  factor  who 
agreed  to  advance  money  thereon,  and  accordingly  accepted  and 
paid  bills  drawn  on  him  by  the  trader,  and  a  commission  afterwards 
issued  against  such  trader  on  such  prior  act  of  bankruptcy,  after 
which  the  factor  sold  the  goods  and  received  the  money,  it  was 
held  that  he  was  answerable  to  the  assignees  for  the  value  of  the 
goods  (g).  If  a  person  draw  a  bill  of  exchange  on  another,  and  de- 


to  its  tenor  and  effect.  After  verdict  for  the  plaintiff  it  was  moved  in  ar- 
rest of  judgment,  that  the  promise  was  void,  because,  as  the  day  of  nayment 
was  past  at  the  time  of  acceptance,  it  was  impossible  to  pay  the  bill  ac- 
cording to  its  tenor  and  effect ;  but  it  was  answered  for  the  plaintiff  that  it 
amounted  to  a  promise  to  pay  generally,  and  the  court  being-  of  that  opinion 

fave  judgment  for  the  plaintiff*.    Mitford  v.  Walcot,  Ld.  Raym.  574. — Salk. 
29.— 12  Mod.  410.— Gregory  v.  Walcup,  Com.  Rep.  75.  to  the  same  effect. 
Beawes,  pi.  224.— Bay  1. 76.— Setw.  N.  P.  4th  edit.  312.  n.  21. 

(a)  Wynne  v.  Raikes,  5  East.  514.  The  defendants  having  previously 
refused  to  accept,  afterwards  wrote  to  the  drawers  a  letter,  stating-,  "  our 
prospect  of  security  is  so  much  improved,  that  we  shall  accept  or  certainly 
pay  all  the  bills  which  have  hitherto  appeared/'  was  held  to  amount  to  an 
acceptance.    See  post. 

(b)  Mitford  v.  Walcot,  12  Mod.  410. 

(c)  See  cases  in  note  1. 
(<l)  Id.  ibid. 

(<?)  Poth.  pi.  96,  et  vide  Pinkerton  v.  Marshall,  2  Hen.  Bla.  334.  and 
eases  there  cited.   ' 

(/)  Wilkins  v.  Casey,  7  T.  R.  711. — Ante,  154.  n.  2.  and  see  observa- 
tions in  Copland  v.  Stein,  8  T.  R.  208. 

(5*)  Copland  v.  Stein,  8  T.  R.  208.  This  is  altered  as  to  transactions  up- 
wards of  two  months  before  the  date  of  the  commission,  see  46  Geo.  3.  c. 
135. — 49  Geo.  3.  c.  121.  sec  also  ante,  152  to  156. 


OF  BILLS  OF  EXCHANGE. 

liver  it  to  the  payee  for  a  sufficient  consideration,  and  the  drawer  2dly:  Atwbat 
then  die,  this  being  an  appropriation  of  a  particular  fund  for  the  j^e. 
benefit  of  the  payee,  it  seems  that  the  death  would  be  no  revoca- 
tion of  the  request  to  accept,  and  that  the  drawee  may  accept  and 

fjWO)- 

An  acceptance  may  be  considered  with  reference,  1st,  to  its  3dfr,  Form 
form,  and  2dly,  to  its  extent  or  effect.   In  point  of  form,  it  is  ver-  *£e^e*rem 
bal,  or  written,  and  in  extent  or  effect,  it  is  either  absolute,  con-  acceptances 
dirional,  partial,  or  varying  from  the  tenor-of  the  bill.    The  hoi-  whether  in 
der  may  in  all  cases,  insist  on  an  absolute  acceptance,  in  writing,  verbal,  or 
on  the  face  of  the  bill,  according  to  the  terms  of  the  bill,  and  in  de-  absolute, 
fault  thereof,  may  consider  the  bill  as  dishonoured  (b).  partial,  or' 

And,  therefore,  in  a  late  case  (c),  in  an  action  oh  a  bill,  varying, 
against  the  drawer  of  a  bill  drawn  on  Lisbon  ■  payable  ineffective 
and  not  in  vol  reals,"  and  the  drawee  had  offered  to  accept  it, 
payable  in  vol  denuros,  another  *sort  of  currency,  it  was  held  that  [  *  222  ^ 
the  holder  might  have  refused  such  acceptance,  and  protested  the 
bill  as  dishonoured;  and  Lord  Ellenborough  said,  "  The  plaintiff 
had  a  right  to  refuse  this  acceptance*  The  drawee  of  a  bill 
has  do  right  to  vary  the  acceptance  from  the  terms  of  the  bill; 
unless  they  be  unambiguously  and  unequivocally  the  same.  There- 
fore without  considering  whether  a  payment  in  •  denaros9  might ' 
have  satisfied  the  term  *  effective,9  an  acceptance  in 'denaros'  was 
not  a  sufficient  acceptance  of  a  bill,  drawn  payable  in  '  effective*9 
The  drawee  ought  to  have  accepted  generally,  and  an  action  be- 
ing brought  against  them  on  the  general  acceptance,  the  question 
would  properly  have  risen  as  to  the  meaning  of  the  term."  So  in 
Parker  t?.  Gordon  (d  J,  Mr.  Justice  Lawrence  said,  u  The  holder 
of  a  bill  may  refuse  to  take  a  special  acceptance  payable  at  a  bank- 
er's, but  if  he  choose  to  take  it,  he  must  comply  with  the  terms  of 
it,  and  present  it  there  in  the  usual  banking  hours,  or  he  will  dis- 
charge the  drawer  and  indorsers."  If,  however,  he  be  satisfied 
with  any  of  these  acceptances,  each  will  be  obligatory  on  the  ac- 
ceptor, and  if  .due  notice  thereof  be  given  to  the  other  parties  to 
the  bill,  they  will  also  be  liable.  Premising,  as  a  general  rule, 
that  what  amounts  to  an  acceptance  is  a  question  of  law,  and  not 

(a)  Tate  v.  HUbert,  2  Ves.  jun.  115,  6.— Hammonds  v.  Barclay,  2  East. 
S27.  235,  6.  post  Payment. 

{£)  Poth.  pi.  47. — 3  and  4  Anne,  c.  9.  s.  5. — Parker  v.  Gordon,  7  East. 
387.— Gammon  v.  Schmoll,  5  Taunt.  344.— 1  Marsh.  HO.  8.  C. 

(c)  Boehm  v.  Garcias,  1  Canipb.  425. 

(d)  7  East.  385/ 

(1)  And  see  Peyton  v.  Ballett,  1  Gaines'  Rep.  379.  and  Cutt*v.  Perkins, 
12  Muss.  Rep.  200.  to  the  same  effect. 
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3dly,  Form    ©f  fact  (a),  the  nature  of  these  several  acceptances  will  be.  con- 

ZL$L? 9idered  in  their  proPe.r  order- 

1st.  Form.  ^  *s  clearly  established,  that  a  valid  acceptance  may  be  in 
writing  on  the  bill  itself,  or  on  another  paper,  as  by  a  letter  un- 
dertaking to  accept  bills  already  drawn  (b),  or  it  may  be  ver- 

[  233  ]  bal  (c)(1).  In  Johnson  0.  Collingsfd),  *Lord  Kenyon,  C.  J.  observed, 
"  that  it  is  much  to  be  lamented,  that  any  thing  has  been  deemed 
to  be  an  acceptance  of  a  bill  of  exchange,  besides  an  express  accep- 
tance in  writing;  but  he  admitted,  that  the  cases  had  gone  beyond 
that  line,  and  had  determined  that  there  might  be  a  parol  accep- 
tance." And  id  Clarke  against  Cock  (e),  Lord  Ell  en  borough 
C.  J.  observed,  "  That  if  the  law  in  this  respect  were  to  be  framed 
de  novo,  it  might  perhaps  be  desirable  to  have  nothing  else  taken 
as  an  acceptance  than  an  acceptance  in  writing  on  the  bill  itself, 
that  every  one  to  whom  it  passed,  might  see  on  the  face  of  the 
instrument  itself,  whether  or  not  it  were  accepted ;  but  that  it 

(«)  Sproat  v.  Matthews,  1  T.  R.  182.  186. 

(A)  Clark  v.  Cock,  4  Ea»t.  71.— Ex  parte  Dyer,  6  Ves.  9.— Holt,  C.  N.  P. 

83,4.— Selw.  Ni.  Pri.  4th  «d.  311-    In  Crutcbley  t>.  Mann,  1  Manh.  29.  H 

seems  to  have  been  doubted,  whether  an  engagement  on  another  paper  to 

'  accept  a  foreign  bill  must  not  be  stamped,  but  this,  it  should  seem,  cannot 

be  necessary. 

(c)  Clark  v.  Cock,  4  East.  67— Ex  parte  Dyer,  6  Ves.  jun.  9. — Lumley 
v.  Palmer,  Rep.  Temp.  Hardw.  74.— Stra.  1000.  S.  C. — Clavey  and  Dolbin, 

Rep.  Temp.  Hardw.  278.— Dupays  v.  Shepherd,  Holt,  297 Mar.  65.- 

See  3  &  4  Anne,  c.  9.  s.  5.— Bayl.  70.  n.  e. 

Cox  v.  Coleman,  M.  6  Geo.  2.  cited  arguendo,  Ann.  75*  A  foreign  bill 
drawn  on  defendant,  was  protested  for  non-acceptance,  and  returned,  and 
afterwards  defendant  told  the  plaintiff  "if  the  bill  comes  back  I  will  pay 
it,"  and  this  was  held  a  good  acceptance. 

Lumley  v.  Palmer,  Str.  1000.  Ann.  74.  In  an  action  against  the  de- 
fendant as  acceptor  of  a  bill,  the  acceptance  appeared  to  be  parol 
only;  which  Lord  Hardwicke,  C.  J.  ruled  to  be  sufficient,  that  being 
good  at  common  law,  and  the  stat  3  and  4  Anne,  c.  9.  sec.  5  and  8.  which 
requires  an  acceptance  to  be  in  writing,  in  order  to  charge  the  drawer 
with  damages  and  costs,  having  a  proviso  that  it  shall  not  extend  to  dis- 
cbarge any  remedy  that  any  person  may  have  against  the  acceptor.  But 
Eyre,  C.  J.  of  the  Common  Pleas,  having  ruled  it  otherwise  in  Rex  v.  Mag- 
gott,  7  Geo.  2.  an  application  was  made  for  a  new  trial,  and  the  court  to 
settle  the  point,  ordered  it  to  be  argued ;  upon  the  argument  the  court 
held  Lord  Hardwicke's  direction  right,  and  Eyre,  C.  J.  waived  his  opinion 
and  agreed  with  the  court  of  King's  Bench,  and  this  determination  is  refer- 
red to  and  approved  of  in  Julian  v.  Scholbrooke,  2  Wife.  9. — Powel  v. 
Mounier,  1  Atk.  612.  and  in  Pillans  v.  Van  Mierop,  Burr.  1662.  Lord  Mans- 
field says,  a  verbal  acceptance  is  binding,  and  in  Sproat  v.  Matthews.  1 T.  R 
182.  it  was  taken  for  granted  by  the  court  and  bar,  that  a  parol  acceptance 
was  good.    See  also  Stra.  817. 

(</)  Johnson  v.  Collins,  1  East.  103. 

(e)  Clarke  v.  Cock,  4  East.  67. 


(1)  The  same  doctrine  was  recognized  in  MiEver$v.  Maton,  10  John. 
Rep.  207.  Wilson  v.  Clement,  3  Mass.  R.  1. 
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is  now  orach  too  late  to  recur  back  to  that;  after  the  various  deci-  3dlv.  /•»« 

&nd  effect  ot 

toons  in  the  times  of  Lord  Hard wicke and  Lord  Mansfield ;"  and  he  acceptance, 
also  observed  (a)  "  That  it  might  be  for  the  convenience  of  mercan- 
tile affairs,  that  a  bill  might  be  accepted  by  a  collateral  writing,  with- 
out the  bill  itself  coming  to  the  actual  touch  of  the  acceptor,  *  which  L  *  ^^4  j 
wottld  sometimes  create  great  delay.  And  therefore  in  Clarke 
tod  others  v.  Cock  (6),  where  A.  in  consideration  of  having  com- 
missioned B.  to  receive  certain  African  bills  payable  to  him,  drew 
a  bill  upon  B.  for  the  amount,  payable  to  his  own  order,  and  B.  ac- 
knowledged, by  letter,  the  receipt  of  the  list  of  the  African  bills, 
and  that  A.had  drawn  for  the  amount,  and  assured  him  that  it  would 
meet  with  due  honour  from  him ;  this  was  holden  an  acceptance 
of  the  bill  by  B. ;  and  the  purport  of  such  letter,  having  been 
communicated  by  A.  to  third  persons,  who,  on  the  credit  of  it, 
advanced  money  on  the  bill  to  A.,  and  who  indorsed  it  to  them, 
it  was  also  holden,  that  B.  was  liable  as  acceptor,  to  an  action  by 
such  indorsees,  although  after  the  indorsement,  in  consequence 
of  the  African  bills  having  been  attached  in  B/s  hands,  who  was 
ignorant  of  his  letter  having  been  shewn,  A,  wrote  to  B.,  advi- 
sing him  not  to  accept  the  bill  when  tendered  to  him,  which  aft 
between  A.  and  B.,  would  have  been  a  discharge  of  B.'s  accep- 
tance, if  the  bill  had  still  remained  in  A.*s  hands*  And  in  Wynne 
and  another  t%  Raikes  and  others  (c),  it  was  holden,  that  a  letter 
from  the  drawees  of  a  bill  in  England,  to  the  drawer  in  America, 
stating,  that  **  their  prospect  of  security  being  so  much  improved 
they  should  accept  or  certainly  pay  the  bill/*  is  an  ^ceptance  in 
Jaw,  although  the  drawees  had  before  refused  *'  aocept  the  bill 
when  presented  for  acceptance  by  the  holder  ^n0  resided  in  En- 
glaud,  and  again,  after  the  writing  such  Mer»  refused  payment 
of  it  when  presented  for  payment,  and  "though  such  letter,  wrifc 
ten  before,  was  not  received  by  the  «™wer  in  America  until  after 
ike  bill  became  doe. 

It  is  necessary,  however  co  observe,  that  an  inland  bill  can- 
not be  protested  for  non^dvment»  uiilesi  it  has  been  accepted  in 
writing  (d).  If  a  par*  t0  a  Mil,  on  being  *asked  if  it  be  his  own    [  *  225  } 
band-writing,  an?ver  tnat  lt  ls» arM*  W»H  De  duly  paid,  or  if  he  has 
paid  several  **ncr  D^^s  accepted  in  the  same  hand-writing,  he 

(A)  m.  ibic).  4  East  71.  S.  0. 
£/j  Id.  ibid.  4  East  57. 

(c)  Wynne  * .  Raikes,  5  East.  514; 

(d)  9  &  10  Wm.  3.  c,  17.  s.  1 . 

Vo*.  i;         *  o  * 
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cannot  afterwards  set  up,  as  a  defence,  forgery  of  his  name ;  for 
he  has  accredited  the  bill,  and  induced  another  to  take  it  (a). 
2dly.   £r-         As  already  observed,  an  acceptance,   in  regard  to  extent  or 
effec,  #gfrct9mtLj  be  either  absolute,  conditional,  oc  partial,  or  varying 
from  the  tenor  of  the  bill.     In  regard  to  these,  many  of  the  points 
in  the  pages  immediately  preceding,  are  applicable. 
Abcolute*  An  absolute  acceptance  is  an  engagement  to  pay  the  bill  ac- 

cording to  its  tenor.  At  present,  the  usual  mode  of  making  such 
an  acceptance  is  either  by  writing  on  the  bill  the  word  "  ac- 
cepted," and  subscribing  the  drawee's  name  ;  or  by  writing  the 
word  "accepted,"  only;  or  it  may  be  by  merely  writing  the 
name,  either  at  the  bottom,  or  across  the  bill.  Where  a  bill  pay- 
able after  sight  is  accepted,  it  is  usual  and  proper  also  to  write 
the  day  on  which  the  acceptance  is  made  (b).  And  if  on  pro- 
duction of  such  a  bill  an  acceptance  appears  to  have  been  written 
by  the  defendant,  under  a  date  which  is  not  in  his  hand-writing, 
,  the  date  is  evidence  of  the  time  of  acceptance,  because  it  is  the 

usual  course  of  business  in  such  cases  for  a  clerk  to  write  the 
•  da*e,  and  for  the  party  to  write  his  acceptance  under  the  date  (c,. 

i)n  a  written  acceptance  by  any  other  person  than  the  drawee,  it 
[  *  2£6  ]  Should  seem  essential  that  his  name  should  appear  (d).  By  the 
practice  of  the  London  bankers,  if  one  banker  who  holds  a  check 
drawn  on  another  banker,  presents  it  after  four  o'clock,  it  is  not 
then..pa\rl,  but  a  mark  is  put  on  it  to  shew  that  the  drawer  has 
eftects,  ana  ^at  it  will  be  paid,  and  this  marking  amounts  to  au 
acceptance,  payable  next  day  at  the  clearing  house  (e  .  >vh*n 
an  acceptance  U  mafc  by  one  partner  only,  on  the  partnership 
account,  lie  should  r^^y  subscribe  the  name  of  the  firm,  or 
express  that  he  accepu  for  himself  and  partner  (/);  but  any 
mode  which  indicates  an  *ntention  to  be  bound  by  the  terms  of 

(a)  Leach  v. Buchanan,  4  Esp.  Rep.  fc*>.__Barber  r.  Gingell,3  Esp .Hep- 
Q0.  ante,  34>  n.  3.— Jones  v.  Hyde,  1  Mars*.  15g^  l6v>".  ami  pr;Ce  r.  *eal' 
there  cited. 

Leach  v.  Buchanan,  4  Esp.  Rep.  226.— Indoiv,.  ag»',nst  the  acceptor  ot 
a  bill  of  exchange ;  ihe  only  evidence  as  to  the  au  Jplance  was,  lb*1  thc 
defendant  had  acknowledged  to  witness  that  this  acce\tance  was  his  hand- 
writing, and  that  it  would  be  duly  paid.  The  defendau  offered  to  P*°vc 
that  the  acceptance  had  been  forged  by  the  drawer,  butLo^  Ellenborowg" 
.  held,  that  unless  the  evidence  given  by  the  plaintiff  was  whoi.;  discredited. 
it  could  not  entitle  the  defendant  to  a  verdict ;  and  as  he  so  acuedjtedthe 
bill,  and  induced  a  person  to  take  it,  he  should  hold  him  liable  ftathe  pay- 
ment ;  and  the' plaintiff  had  a  verdict. 

(6)Bea\ves,  pi.  266. 

(c)  Glossop  v.  Jacob,  4  Carapb.  227.— 1  Stark.  69.  S.  C. 
*  (</)  Bayl.  78. 

<e)  Robson  v.  Bennett,  2  Taunt  388. 

{J)  Ajtte,  51. 
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the  request  in  the  bill,  will  bind  the  firm  («).    And  when  by  Mi  JSfy^^J 

agent  Tor  his  principal,  he  roust  subscribe  the  nvme  of  such  princi-  acceptances. 

pa),  or  specify  that  he  does  it  as  agent,  as  otherwise  it  may,  if  he  . 

be  named  or  described  in  the  direction  of  the  bill,  make  him 

personally  responsible  (6).    It  has  been  adjudged,  that  if  a  bill 

be  made,  payable  in  a  city  or  large  town  generally,  it  must,  by 

the  acceptance,  be  made  payable  at  some  particular  house  or 

place  there,  and  if  not,   that  the  holder  may  protest  it,  which 

seems  reasonable,  as  otherwise  it  would  be  difficult  in  many  cases 

for  the  holder  to  find  out  the  residence  of  the  drawee  (c)(1).  Much 

discussion  has  of  late  taken  place  upon  the  effect  of  an  acceptance 

payable  at  a  particular  place,  and  which  we  will  consider  when  we 

examine  the  presentment  for  payment. 

In  general,  however,  as  no  formal  act  is  required  to  constitute 
a  simple  contract,  and  any  mode  which  demonstrates  an  intenti*fl 
to  become  bound  by  it,  will  have  an  obligatory  force  on  tk  con- 
tracting party  ;  any  act  of  the  drawee  which  evinces  a  consent  to  + 
comply  with  the  request  of  the  drawer*  will  constitute  *an  accep-  [  *  2£7  3 
taoce.    Thus  the  word  "  accepted,"  m  seen  {d]>\  **  presented  (*)" 

(«)  Ante,  51,  3.— Mason  v.  Rumsey,  1  Campb  ^  84. 

(A)Poth.  pi.  118.  -Thomas  v.  Bishop,  2  St>*.  955.— Macbeath  v.  Haldi- 
ntand,  1  T.  R.  172.— et  ante,  36. 

(c)  Gregory  v.  Walcup,  Comyns,  75.-J*,utford'  v.  Walcot,  Lord  Rayra. 
5T4. 

(«0  Poth.  pi.  45. 

(e)  Anon.  Comb.  401.  Per  Hofc,  C.  J.  ff  the  drawee  underwrites  a  bill 
"  presented  such  a  day,  or  only  die  day  of  the  month,"  'tis  such  an  acknow- 
ledgement of  the  bill  as  amounts  to  an  acceptance,  and  this  was  declared 
by  the  jury  to  be  the  comipon  practice ;  and  see  Vin.  Ab.  tit.  Bills  of  Ex- 
change, L.  4— Ba*i.  77,  * 


(1)  Where  a  foreign  bill  fs  drawn  on  persons  residing  in  A.,  payable  in 
B.,  without  tny  particular  place  in  the  latter  city  being  designated  where 
payment  is  to  be  made*  the  holder  may  demand  acceptance  and  payment  of 
the  drawees,  at  A.,  and  a  protest  for  n  n-acceptance  or  non-payment  will  be 
good  if  made  there;  or  the  holder  may  at  his  election,  if  payment  is  not 
made  at  B.  at  the  maturity  of  the  bill,  protest  the  bill  there  for  non-payment. 
For  as  no  place  in  B.  is  pointed  out  to  which  the  holder  might  ffesort,  and 
the  drawees  reside  at  A.  an  attempt  to  search  for  them  at  B.  would  be  with- 
out object  or  effect ;  and  the  holder  is  not  bound  to  go  elsewhere,  as  the 
bin  has  directed  payment  at  B. ;  and  he  may  conform  his  conduct  to  the 
tenor  of  the  bill.  And  on  the  other  hand  it  is  a  sound  rule  that  where  no 
particulsr  place  of  payment  is  fixed,  a  demand  upon  the  drawees  personalty 
a  good;  and  a  general  refusal  to  pay  is  a  refusal  according  to  the  tenor  of 
the  bill,  and  is  equivalent  to  a  refusal  to  pay  in  B.  Mason  v.  Franklin,  3 
John.  Rep.  202.  Bwrt  v.  Franklin,  3  John.  Rep.  207.    * 

Where  a  note  is  not  payable  at  any  particular  place,  and  Ihe  maker  has  a 
known  and  permanent  residence  within  the  state,  the  holder  is  bound  to 
make  a  demand  of  payment  there,  in  order  to  charge  the  indorse r ;  but 
where  a  note  was  dated  at  Albany,  and  the  maker  had  removed  to  Canar'e, 
&  demand  of  payment  at  Albany  was  held  sufficient.  Anderson  v.  Drake,  14 
John.  Rep.  114, 
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H8ty.  Form    the  day  of  the  month  (a),  or  a  direction  to  a  third  person  to  pay 

acceptances,  the  bill  (&)»  written  thereon,  or  on  any  other  paper,  relating  to  the 

transaction  (c),  will  amount  to  an  acceptance ;  nor,  indeed,  as  we 

have  just   seen,  is  it  necessary  the  acceptance  should    be  in 

writing  (d). 

An  acceptance  may  also  be  implied  as  well  as  expressed  ;  and 
it  is  said  that  it  may  be  inferred  from  the  drawee's  keeping  the 
bill  a  great  length  of  time,  or  by  any  other  act,  which  gives  credit 
to  the  bill,  and  induces  the  holder  not  to  protest  it;  or  is  intended 
as  a  surprise  upon  him,  and  to  induce  him  to  consider  the  bill  as 
accepted  (e). 

(a)  Id.  Ibid. 

(bS  Moore  v.  Whitby,  Bull.  Ni.  pri.'  270.  A  bill  drawn  by  Newton  on 
the  defendant  was  presented  for  acceptance  ;  the  defendant  wrote  upon  it, 
**  ^*r.  Jackson,  please  to  pay  this  note,  and  charge  it  to  Mr.  Newton's  ac- 
count—R.  Whitby."  It  was  insisted  that  this  was  no  acceptance,  but  only 
a  direefnn  to  Jackson  to  pay  it  out  of  a  particular  fund,  and  if  there  were 
no  such  fu*<l  the  money  was  not  to  be  paid. — Per  cur.  This  is  a  direction 
to  Jackson  to  ?ay  the  money,  and  it  signifies  not  to  what  account  it  is  to  be 
placed,  when  pnd ;  that  is  a  transaction  between  them  only,  and  this  is 
clearly  a  sufficient  •cccptance.    Bayl.  77,  8.— Selw.  N.  P.  4th  edit.  314. 

(c)  Wilkinson  v.  1-utwidge,  Stra.  648.    Drawer  against  the  acceptor  of 
a  bill  of  exchange.    Th%  question  was  as  to  the  validity  of  the  acceptance. 
The  bill  was  drawn  in  Ne-v  England  and  remitted  to  the  plaintiff's  cor- 
respondent in  London,  together  with  another  bill  drawn  upon  the  same  ac- 
count, both  which  wer%  gent  w>  the  defendant  for  his  acceptance,  who.  in 
his  letter  acknowledging  the  recent  of  them,  wrote  thus, «« the  two  bills  of 
exchange  which  you  sent  n*,  1  wiK  pfty  them  in  case  the  owners  of  the 
Queen  Anne  do  not,  and  they  living  in  Dublin,  must  first  apply  to  them. 
I  hope  to  have  their  answer  in  a  week  o*  ten  days.    I  do  not  expect  they 
will  pay  them,  but  I  judge  it  proper  to  take  their  answer  before  I  do,  which 
I  request  you  will  acquaint  Mr  Wdkiuson  with, and  that  he  mav  rest  satisfied 
with  the  payment."  The  defendant  insisted  that  *iiis  was  only  a  conditional 
acceptance,  to  pay  in  case  the  owners  of  the  Queen  Anne  did  not.    But 
Raymond,  C  J.  held  the  acceptance  an  absolute  one.    See  also  Pillans  v. 
Van  Mierop,  3  Burr.  1663. 
(rf)  Ante,  223,  n.  4. 
(e)  Clavey  v.  Dolbin,  R.  T.  Hardw.  278/  post,  232,  n.  4.— Peach  *».  Kav, 

L*  ogft  T  Pogt»  ^  ^»  n-  5.— Harvey  v.  Martin,  1  Campb.  425.— Fernandez  v.  'Glynn,"  1 
J  Campb.  426.— Mason  v.  Barff,  Jeane  v.  Ward,  Bayl.  Si,  2.  Poth.  pi.  46. 
Harvey  v.  Martin,  1  Campb.  425.— Bayl.  81.  n.  2  In  an  action  by  the 
payee  and  holder  of  a  bill  against  the  defendant  as  acceptor,  it  appeared, 
that  the  oill  was  drawn  in  Guernsey,  where  the  drawer  and  the  plaintiff  re- 
sided, on  the  defendant,  who  Ihed  in  Cornwall,  dated  13th  of  March,  1805, 
at  three  months ;  that  within  a  fortnight  after  it  was  drawn,  the  plaintiff 
sent  it  to  the  defendant,  desiring  him  to  accept  it,  and  remit  to  S.  Dobree, 
the  plaintiff's  correspondent  in  London.  On  the  13th  April,  1805,  the 
plaintiff,  finding  that  the  bill  had  not  been  sent  to  8.  Dobree,  wrote  to  the 
defendant,  requesting  him  to  accept  and  send  it,  stating  that  though  he 
considered  the  keeping  of  the  bill  as  tantamount  to  an  acceptance,  yet  that 
it  was  not  the  same  to  him,  as  S.  Dobree  would  not  give  him  credit  for  it 
until  he  received  it  accepted.  The  defendant,  however,  did  not  accept  the 
bill,  or  remit  it,  or  give  any  notice  of  his  refusal  so  to  do.  On  1st  of 
June  the  defendant  signed  a  letter,  admitting  that  he  had  kept  the  bill, 
though  told  by  the  plaintiff'  that  he  considered  his  doing  so  as  tantamount 
to  an  acceptance,  as  he  intended  to  have  paid  it,  but  having  no  efTects  of 
the  drawer's,  refused  to  pay ;  and  on  the  4th  of  July,  when  the  bill  was 


ov  bill*  #r  tteuuiei. 

*Tfars  whaprto  an  action  (a)  on  a  Ml  of  exchange  it  appeared  3»r.  JWw 
that  the  pltKRHF  had  transmitted  the  bill  by  post  to  the  defendant,  acceptances. 

[  *  229  ] 

protected  far  non-paymeiit,  be  said  he  had  neglected  to  write  an  accept* 
tnce  upoo  it,  thinking  it  of  no  consequence  as  be  meant  to  pa/  it.  Lord 
Ellenborough  referred  to  a  MS.  case  of  Trimmer  v.  Oddie,  in  which  Lord7 
Kenyan  expressed  an  opinion,  that  a  mere  keeping  of  a  bill  was  an  accept* 
ante,  and  said  he  inclined  to  entertain  the  same  opinion,  but  should  leave 
that  question  to  the  jury,  on  the  custom.  Gibbs,  however,  for  the  de- 
fendant, admitting  that  he  could  not  answer  the  case,  a  verdict  was  {bond 
far  the  plaintiff.  And  on  an  application  to  Lord  Ellenborough  to  certify 
for  a  special  jury,  his  lordship  refused,  saying,  that  this  was  a  clear  case, 
but  that  if  it  had  not  been  attended  with  such  strong  admissions  on  the  part 
of  the  defendant,  but  had  been  a  mere  case  of  a  bill  kept  by  the  drawer, 
ae  should  have  thought  it  a  fit  case  for  a  special  jury  to  decide  whether 
etch  detention  of  the  bill  amounted  to  an  acceptance. 

See  Scaccia  de  Commerciia  et  Cambio,  folio  383.  num.  335.  who*  in  enu- 
merating the  different  acceptances,  mentions,  that  which  is  made  tacite  per 
rtceptionem  et  detentionem  literamm.  See  also  Poth.  Contrat  de  Change, 
parti,  chap.  3d.  page  39,  who  observes,  that  the ordonnance  having  direct- 
ed that  an  acceptance  should  be  in  writing,  had  rendered  inadmissible  the 
acceptation  tacite  resulting  from  the  drawee's  having  received  and  retained 
the  bill 

Mason  v.  Barff,  Guildhall,  A.  D.  1817.  The  declaration  contained  a  spc 
cial  count  for  not  accepting,  and  two  counts  against  defendant  as  acceptor 
of  two  bills.  The  plaintiffs  (having  received. the  bills  from  the  drawer,  and 
discounted  them  on  the  previous  representation  of  the  defendants,  that 
they,  the  defendants,  would  accept  all  bills  drawn  on  them,  as  soon  a*  plain- 
lift  -mrt  informed  by  the  drawer  that  he  had  sent  off  goods  purchased  by  him 
on  account  of  the  defendants  J  sent  the  bills  on  the  24th  ef  February  to  de- 
fendants for  acceptance  ;  they  received  them  on  the  27th  of  February,  but 
returned  no  answer,  and  kept  the  bill  till  the  7th  March,  and  then  sent 
word  that  they  could  not  accept  till  the  invoices  were  sent  by  the  drawer. 
And  the  jury,  under  the  direction  of  Lord  Ellenborough  held  the  defend- 
ant liable  as  acceptor ;  and  his  lordship  said,  the  law  is  settled,  that  the 
keeping  by  the  drawee,  of  a  bill  of  exchange,  an  unreasonable  length  of 
time,  may  amount  to  an  acceptance,  (what  is  a  reasonable  time  depends  on 
the  particular  circumstances  of  the  case.)  His  keeping  the  bill  suspends 
the  holder's  proceedings.  He  afterwards  said,  that  he  thought,  though  the 
mere  keeping  might  not  be  a  virtual  acceptance  in  the  strict  legal  sense  of 
the  term,  ye  it  was  an  undertaking  to  accept,  which  made  him  equally  lia- 
ble under  the  special  count.  He  directed  a  general  verdict.  Scarlett  and 
Beader  for  plaintiff. 

Jcune  v.  Ward,  Guildhall,  25th  Feb.  1818.  This  was  an  action  on  a  bill 
of  exchange  drawn  by  Godfrey  upon  the  defendant,  for  the  sum  of  150/. 
parable  at  sight,  dated  the  28th  of  May,  1817.  One  count  alledged  an  ac-* 
ceptance  by  the  defendant,  another  alledged  that  the  plaintiff  sent  the  bill 
to  the  defendant  for  acceptance,  and  that  the  defendant  undertook  to  re- 
turn it  either  accepted  or  not  accepted ;  but  that  he  did  not  return  it  at  all. 

Godfrey,  when  a  minor,  had  been  supplied  by  the  plaintiff  with  shoes, 
for  an  adventure  to  the  East  Indies,  and  on  his  return  to  England  in  1817, 
being  entitled  to  a  legacy  of  200/.  under  a  will,  of  which  the  defendant  was 
a  co-executor,  drew  the  bill  in  question  as  a  security  for  the  amount.  The 
plaintiff  delivered  the  bill  to  the  defendant  for  his  acceptance ;  and  it  ap- 
peared that  the  defendant,  in  July  1817,  wrote  to  the  plaintiff  to  inform 
him,  that  upon  the  application  of  Godfrey  and  his  mother,  he  had  paid  him 
his  legacy;  and  that  not  conceiving  that  the  bill  would  be  of  any  use,  he 
had  destroyed  it. 

Upon  this  evidence,  Lord  Ellenborough  was  of  opinion,  that  the  plaintiff 
was  entitled  to  recover,  since  the  destruction  of  the  bill  was  tantamount  to 

(a)  Harvey  v.  Martin,  1  Campb.  425.  ante,  p.  228,  in  notes;. 
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3dly.  Forpt   the  drawee  desiring  him  to  accept  it,  *and  handitq^Uko  plaiatiflTs 
acceptances.  ageat  in  London,  which  was  the  usual  mode  of  dtfipig  between 
[  *  230  3    ^e  parties;  and  the  plaintiff  hearing  nothing  of  his  bill  from  his 
agent,  wrote  to  the  defendant,  remonstrating  with  him  on  account 
of  his  delay ;  and  the  defendant  answered  he  had  retained  the  bill 
because  he  once  thought  of  accepting  it,  but  now  declined  doing 
so.    In  this  case  Lord  Ellenborough  said,  "  This  is  clearly  an  ac- 
ceptance.    If  the  bill   is  left  for  the  express  purpose  of  being 
accepted,  and  is  retained  by  the  drawee,  this  retention  is  as 
x  much  an  acceptance,  as  if  he  had  written  his  name  on  the  face  of 

it.'9  So  where  the  drawee  kept  the  bill  some  thne,  and  then 
destroyed  it,  this  conduct  was  held  to  render  him  liable  as  accep- 
tor fa  J.  But  by  the  usage  of  trade  in  London,  a  check  may  be 
retained  by  a  banker,  on  whom  it  was  drawn,  till  five  o'clock  in  the 
afternoon  of  the  day  on  which  it  is  presented  for  payment,  and 
then  returned,  though  it  has  been  previously  cancelled  by  mis- 
take (6). 


an  acceptance ;  anct  he  referred  to  a  note  ofliis  own,  of  a  case  before  Lord 
Kenyon,  where  his  lordship  held,  that  the  not  returning  a  bill  sent  for  ac- 
ceptance, was  equivalent  to  an  acceptance. 

#  Gurney,  in  support  of  the  plaintiff's  case,  referred  to  the  cases  of  Ben- 
tinck  v.  Dorrien,  &c. 

Topping  contended,  that  the  cases  cited  did  not  entitle  the  plaintiff  to 
recover,  and  that  they  were  distinguishable  from  the  present,  since  in  those 
there  was  a  previous  course  of  dealing  between  the  parties,  which  render- 
ed the  detention  equivalent  to  an  acceptance ,-  but  that  here,  on  the  con- 
trary, the  defendant  had  always  declined  to  accept,  and  had  never  given 
the  plaintiff  any  reason  to  believe  that  he*  would  accept  the  bill.  lie  fur* 
ther  insisted  on  the  fact,  that  at  the  time  when  the  bill  bore  date,  the 
drawee  was  an  infant. 

Lord  Ellenborough,  upon  the  fact  of  infancy,  was  willing  to  reservethe 
point,  but  he  said,  that  there  were  many  cases  to  shew,  that  according  to 
the  custom  of  merchants,  if  a  party  declined  to  accept  a  bill  he  ought  to 
return  it,  and  that  he  made  himself  liable  by  detaining  it ;  that  in  the  case 
which  he  had  already  alluded  to,  he  had  conceived  that  the  proper  mode 
of  declaring  against  a  party  who  detained  a  bill  was  to  alledge  the  special 
cirqumstanccs ;  but  that  Lord  Kenyon  thought  otherwise. — That  even  the 
alteration  of  a  bill  had  been  held  to  render  the  party  liable;  here  he  had 
gone  farther,  and  had  absolutely  destroyed  the  bill.  It  was  possible  that 
the  infsuicy  of  the  drawee  might  make  a  difference.  In  order  to  prove  the 
infancy  of  the  drawee  at  the  time  of  drawing  the  bill,  the  defendant  proved 
a  certificate  of  baptism,  copied  from  the  books  of  the  East  India  Company, 
from  which  it  appeared,  that  Godfrey,  the  drawer,  had  been  baptized  at 
Madras,  on  the  3d  of  July,  1796,  and  no  other  evidence  was  given  to  prove 
the  minority. 

Lord  Ellenborough  then  left  it  to  the  jury  to  say,  whether  the  drawer 
was  of  age  or  not  when  he  drew  the  bill.  The  jury  found  that  he  was  of 
age,  and  then,  under  the  direction  of  his  lordship,  they  found  a  verdict  for 
the  plaintiff. 

(a)  Jeunet*.  Ward,  ante,  229. 

(b)  Fernandez  v.  Glynn,  1  Campb.  426,  in  notes;  plaintiff  paid  into  the 
boose  ofVere  and  Co.  a  check  on  the  defendant's  uouse.  Vere's  clerk 
took  it  to  the  clearing  house  to  be  paid,  and  put  it  into  the  defendant's 
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A  Tcrbal  of  written  promise  to  accept,  at  a  future  period,  a  bill  3dTy,  Form 
mtready  drawn,  or  that  a  bill  then  drawn,  shall  meet  due  honour  (a),  acceptances. 
or  shall  be  accepted,  or  certainly  paid  when  due  (6),  amounts  to 
an  absolute  acceptance  ;  and  a  promise  of  the  same  nature,  as  for 
instance,  *  leave  the  bill  and  !  will  accept  it  (c),"  and  it  be  *pro-  [  *  231  '^ 
▼edjthat  the  bill  was  sent  or  left  accordingly  (tf),  will  also  amount 
Co  a  complete  and  absolute  acceptance,  in  the  hands  of  a  bona 
fide  holder,  although  the  drawee  had  no  consideration  for  the 
promise  (?).  So  a  letter  promising  that  a  bill  already  drawn  9h*H 
be  paid,  will  operate  as  an  acceptance,  although  the  letter  be  not 
received  until  after  the  bill  has  become  due,  and  although  no  per- 
son ha*  been  induced  by  such  promise  to  take  the  bill  ffj.  So  a 
rerbal  promise  to  accept,  though  the  party  expressly  defer  a  writ- 
ten acceptance,  yet  where  he  says,  *  leave  the  bill  and  I  will  ac- 
cept it,"  is  a  complete  acceptance  (g),  anil  a  verbal  promise  to 
accept  a  returned  bill  when  it  shall  come  back,  is  binding  if  it  be 

drawer.    Vere's  clerk  received  it  back  before  five,  cancelled,  with  a  me-  • 

morandum  written  under  it,  "cancelled  by  mistake"  The  course  was 
proved  to  be  for  the  clerks  to  take  the  checks  from  the  drawers,  and  send 
them  to  the  respective  bankers,  and  those  which  they  will  not  pay  are  re- 
turned before  five  o'clock.  Lord  Ellenborough  held,  that  notwithstanding 
the  cancelling',  the  defendant  had  till  five  o'clock  to  return  the  bill;  ami 
having  so  returned  it,  it  amounted  to  a  refusal  to  pay.  Sec  also  Turner  r. 
Head,  1  Stra.  416. 

(a)  Clark  v.  Cock,  4  East.  69,  70. 

(6)  Wynne  v.  Itaikes,  5  East.  514.  -Ex  parte  Dyer,  6  Ves.  jun.  9.  aute, 
220,  n.  2. 

(c)  Bui.  Ni.  Pri.  270.-Molloy,  b.  2.  c.  10.  e.  20.— Mar.  17.— Bayl.  81.— 
ace.  Pierson  v.  Dunlop,  Cowp.  573.  Semb.  contra,  and  quere  if  this  answer 
would  amount  to  an  acceptance,  if  given  within  the  twenty-four  hours 
which  the  drawee  usually  has  to  accept  the  bill. 

Bui.  Ni.  Pri.  270.  A  small  matter  amounts  to  an  acceptance,  as  saying-, 
"  leave  the  bill  with  mc  and  I  will  accept  it,"  for  it  is  giving  a  credit  to  the 
bill  and  hindering  the  protest. 

Lord  Ellenborough,  in  Clark  v.  Cock,  4  East.  69,  said,  "  It  has  been  laid 
down  in  so  many  cases,  that  a  promise  thai  a  bill  -when  due  shall  meet  due  ho- 
nor, amounts  to  an  acceptance,  and  that  without  sending  it  for  a  formal  ac- 
ceptance in  writing,  that  it  would  be  wasting  words  to  refer  to  books  on 
the  subject." 

Lord  Ellenborough,  in  delivering  judgment  in  Wynne  v.  Raikes,  5  East.  i 

521,  said,  "  A  promise  to  pay  an  existing  bill  *s  an  acceptance.  A  promise 
to  pay  it  is  also  an  acceptance.  A  promise  therefore  to  do  the  one  or  the 
other,  i.e.  to  accept  or  certainly  pay,  cannot  be  less  than  an  acceptance. 

(</)  Anderson  v.  Hick,  3  Campb"  179.  A  bill  drawn  upon  the  defendants 
was  returned  unaccepted,  but  one  of  the  defendants  afterwards  told  the 
plaintiff,  "if  he  would  send  it  ('he  bill)  to  the  counting  house  again,  he  would 
give  directions  for  its  being  accepted."  The-  plaintiff  contended  that  this 
promise  amounted  to  an  acceptance ;  but  could  not  prove  that  the  bill  was 
sent  back  to  the  defendant's  counting  house.  Lord  Ellenborough  said— ~ 
This  was  only  a  conditional  promise  to  accept,  and  could  not  operate  at  an 
acceptance  till  the  bill  was  sent  back  to  the  counting  house ;  plaintiff  non- 
suited.    See  also  Cox  v.  Coleman,  cited  Rep.  Temp.  Hardw.  74. 

(e)  Pttlans  v.  Van  Mierop,  Burr.  1669. 
(/)  W\nne  v.  Haikes,  1  East.  514.  ante;  220.  • 

(f)  "Molloy,b.  2.  c.  10.  sec  20. 


99  I 

l 


•F  AOCKFTANCK 

3dhr,  J*""   returned  (a).    Bat  as  we  have  already  seen  (6),  a  preqpae  to  ao 

a^eptanceaT  cePt  &  Bon-existing  bill  is  not  an  acceptance,  although  the  partj 
may  be  sued  specially  for  the  breach  of  his  engagement  (c). 
A  promise  to  accept  in  future,  made  on  an  executory  conaider- 

[  *  232  ]  ation  will  not  bind,  while  the  consideration  'remains  executory, 
unless  it  influence  some  person  to  take  or  retain  the  bill  (d) ;  and 
in  all  cases,  if  the  promise  to  accept  in  future  be  obtained  from 
the  drawee,  by  any  fraud  or  misrepresentation,  it  will  not  bind 
him,  unless  it  be  in  the  hands  of  a  bona  fide  holder  (e). 

To  constitute  an  acceptance  there  must  be  some  circumstance 
from  whence  it  may  be  inferred  that  that  the  drawee  imagined  he 
h*d  induced  the  holder  to  consider  the  bill  as  accepted  (/),  and 
the  whole  of  the  circumstances  must  be  taken  together,  and  there 
must  be  evidence  of  a  contract  to  charge  a  party  as  acceptor  (g). 
Therefore  an  express  refusal  to  accept,  as,  "I  will  not  accept  the 

[  *  233  ]    bill(A);"  or  an  answer  given  by  the  drawee  *when  the  bill  is  called 

(a)  Cox  v.  Coleman,  ante,  224*  and  Anderson  v.  Hick,  3  Campb.  179*, 
supra,  note  1. 

(*)  Ante,  217, 8, 9. 

(c)  Smith  v.  Brown,  2  Marsh.  41. 

(d)  Bayl.  78,  9.  cites  Pillans  v.  Van  Mierop.  3  Burr.  1669,  and  see  Clarke 
v.  Cock,  4  East.  70. -Wynne  v.  Kaikcs,  5  Cast.  521. -Holt,  C.  N.  P.  183. 
— In  Pillans  v.  Van  Mierop,  Burr.  1666,  Lord  Mansfield  bays,  it  was  argued 
at  the  trial  that  this  imported  to  be  a  credit  given  to  Pillans  and  Rose,  in 
prospect  of  a  future  credit  to  be  given  by  them  to  White,  and  that  this 
credit  might  well  be  countermanded  before  the  advancement  of  any  mo- 
ney, and  this  is  so. 

(e)  Pillans  v.  Van  Mierop,  Burr.  1669. 

(/)  Ante,  227,  Bentinck  v.  Dorrien,  6  East.  201. 

Or)  Per  Lord  Hardwicke,  in  Clavey  v.  Dolbin,  Rep.  Temp.  Hardw.  278. 
Action  upon  an  inland  bill  of  exchange  against  the  acceptor,  and  the  evi- 
dence of  an  acceptance  was  this ;  the  bill  having  been  presented  for  ac- 
ceptance, and  refused  by  the  drawee,  because  he  had  no  effects,  was 
returned  into  the  country,  and  a  little  while  afterwards,  the  bill  being-  haz- 
ardous plaintiff's  agent  met  the  drawee  and  asked  him,  if  he  could  not 
help  to  secure  him  his  debt,  and  he  said  he  would  if  he  could,  for  be  had 
now  some  effects  in  his  hands ;  whereupon  the  agent  immediately  wrote 
for  the  bill,  anjl  presented  it  to  the  drawee,  who  bid  him  leave  the  bill  and 
he  would  examine  into  it,  and  it  was  left  with  him  eight  or  ten  days,  and 
then  the  agent  called  again,  and  the  drawee  offered  to  let  him  sell  some  of 
the  effects  and  pay  himself,  which  the  agent  refused,  and  thereupon  this 
action  is  brought  i  and  per  Lord  Hardwicke,  indeed,  it  has  been  adjudged, 
that  a  parol  acceptance  will  be  rood,  and  possibly  leaving  the  bill  ten  day^ 
with  the  drawee  might  of  itself  oe  such  a  consent  as  to  amount  to  an  ac- 
ceptance. But  this  is  not  so,  for  you  must  take  the  whole  together,  and 
there  must  be  evidence  of  a  contract  to  charge  the  acceptor,  whereas  it  is 
otherwise  upon  this  evidence. 

(A)  Peach  v.  Kay.  Bayl.  78.  ace. — Lumley  v.  Palmer,  Rep.  Temp. Hardw. 
75.  in  notes,  (where  a  written  refusal  is  said  to  amount  to  an  acceptance) 
centra. 

In  Lumley  v.  Palmer,  Rep.  Temp.  Hardw.  75.  there  is  this  note  :  "  Un- 
derwriting or  indorsing  a  bill  thus,  /  -wilt  not  accept  this  bill*  is  held  by  the 
custom  of  merchants  to  be  a  good  acceptance,"  but  in  Rayley  on  bills,  78, 
it  is  stated  that  Lord  Mansfield,  in  Peach  v.  Kay,  sittings  after  Trinity 
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for,  •  there  is  yonr  biH,  it  is  all  right  (a) ;  'cannot  be  construed  ^;/^J 
iito  an  acceptance,  tmleaa  intended  to  deceive  the  holder,  and  acceptances. 
to  induce  him  to  consider  it  aa  an  acceptance  (/>)•  And  where 
the  drawee  after  refusal  to  accept,  on  the  ground  that  he  had  no 
electa,  promised  to  attempt  to  procure  payment  for  the  holder* 
because  he  had  just  received  some  effects  ;  on  which  the  bill  was 
presented  to  him,  and  he  desired  the  holder  to  leave  it,  and  said 
tat  the  would  examine  into  it;  whereupon  the  bill  was  left  with  hint 
eight  or  ten  days,  and  was  then  called  for,  on  which  the  drawee 
offered  to  let  the  holder  sell  some  of  the  effects,  and  pay  himself; 
tab  conduct  was  holden  not  to  amount  to  an  acceptance  (c).  So 
it  has  been  determined,  that  if  the  drawee  of  a  bill  say  he  cannot 
accept  it  without  further  direction  from  /.  &,aud  I.  &  afterwards 
desire  him  to  accept  and  draw  upon  A.  B.  for  the  amount,  the 
mere  drawing  a  bill  upon  A.  B.  will  not  amount  to  an  absolute 
acceptance,  nor  can  become  such  before  the  bill  on  J§ .  &>  is  ac- 
cepted (<Z).  And  where  the  drawee  of  a  bill  on  presentment  for 
payment, said,  "this  bill  will  be  paid,  but  we  cannot  allow  you 
for  a  duplicate  protest,"  and  the  holder  refused  to  receive  pay* 
raent  without  the  charges  of  such  protest,  this 'was  held  not  to 
amount  to  an  acceptance  (e).    And  in  all  cases  when  the  under- 

Term,  1781,  said  aIt  was  held  by  all  the  judges,  that  an  express  refusal  to 
accept,  written  on  the  bill,  where  the  drawee  apprised  the  party  who  took        *~ 
it  away,  what  he  had  written,  was  no  acceptance ;  but  if  the  drawee  bad  in- 
tended it  as  a  surprise  upon  the  party,  and  to  make  bim  consider  it  as  an 
acceptance,  they  seemed  to  think  it  might  have  been  otherwise." 

(a)  Powell  v.  Jones,  1  Esp.  Kcp.  17. 

{6)  Id.  ibid. 

(c)  Chvey  v.  Dolbin,  Rep.  Temp.  Hardw.  27$.  ante,  232,  n-  4.  but  sec 
Harvey  v.  Martin,  1  Campb.  425,  6.  ante,  228,  in  notes. 

(tf)  Smith  v.  Nissen,  1  T.  R.  2C9. 

(e)  Anderson  and  others  v.  Heath  and  others,  4  M.  &  8.  303.  Where  the 
holders  of  a  foreign  bill  of  exchange,  payable  sixty  days  after  sight,  pre- 
sented it  to  the  drawees  for  acceptance,  which  being  refused,  they  pro- 
tested it  for  non-acceptance,  and  afterwards,  on  the  day  it  became  due, 
presented  it  to  the  drawees  for  payment,  making  a  charge  for  the  expences 
of  protesting  it;  to  which  the  drawees  said,  "this  bill  wi!l  be  paid,  out  we 
cannot  allow  you  for  a  duplicate  protest."  And  the  holders  refused  to  re- 
ceive payment  without  the  charges ;  and  afterwards  the  drawees  revoked 
their  offer  to  pay ;  held,  that  they  might  well  do  so,  for  this  did  not  amount 
to  an  acceptance  of  the  bill  by  the  drawees.  Lord  .£llenborough  said,  that 
in  this  case  the  defendants  had,  as  it  were,  commenced  the  work  of  dis- 
charging the  bill,  and  were  upon  the  very  brink  of  paying  k,  when  the  sub-  • 
ject  of  the  charge  for  the  duplicate  protest  was  started,  which  caused 
them  to  hold  their  hand.  But  at  this  time  neither  of  the  parties  were 
treating  about  accepting  the  bill,  nor  was  it  ever  mentioned  or  contempla- 
ted b.  them ;  all  lhat  was  thought  of  was  the  payment  of  the  bill.  If  there- 
fore this  could  enure  as  an  acceptance,  it  would  enure  against  the  plain  in- 
tent of  the  parties.  It  is  undoubtedly  true  that  if  a  merchant,  upon  being 
applied  to  for  bis  acceptance,  uses  words  which  import  a  promise  to  pay 
the  bill,  this  will  amount  to  on  acceptance :  but  it  is  not  so  where  the  words 
aw  used  upon  a  different  occasion,  and  with  a  different  intent.  Now  in  this 
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0*  AOOEPTAUCE 

3dK.  Am  taking  *is  doubtful,  the  drawee  will  be  at  liberty  to  rebut  tb4pre~ 
leceptenceo.  8HmP^on  *n  favour  of  an  acceptance ;  as,  where  a  bill  was  sent  bf 
[_  *  234  ]  poet  to  the  drawee  for  acceptance,  and  he  entered  it  in  bn  bill- 
book,  wrote  upon  it  the  number  of  the  entry,  and  kept  it  ten 
days,  and  on  the  tenth  day  minuted  the  day  of  the  month  on  it, 
and  returned  it,  saying  he  could  not  accept,  it  was  adjudged  that 
these  circumstances  did  not  constitute  an  acceptance,  it  being 
proved  that  it  was  the  drawee's  practice  to  enter  all  hie  bills, 
Whether  he  meant  to  accept  them  or  not  (a). 

If  the  drawee  of  a  bill  be  desirous  not  entirely  to  dishonour  it, 
be  may  make  such  an  acceptance  as  will  subject  him  to  thef»y- 
nent  of  the  money  only  on  a  contingency,  in  which  case  the 
[  *  255  1  acceptance  is  called  'conditional  (6).  This  is  permitted,  though, 
we  have  seen  that  the  bill  cannot  be  drawn  payable  on  a  con- 
tingency (c).  The  holder  is  wnt  bound  to  receive  6uch*n  accept- 
ance, bat  if  he  do  receive  it,  he  must  observe  its  terms  (d).  He 
should  give  immediate  notice  to  the  other  parties  to  the  bill,  of 
the  nature  of  the  acceptance  offered  (e) ;  by  which  means  they 
will  not  be  discharged  from  liability  to  pay  the  bill,  in  case  it 
should  be  returned. 

case  all  that  was  ever  contemplated  was  payment,  and  aa  to  that  the  defen- 
dant says,  if  you  will  take  the  amount  of  the  bill  it  shall  be  paid,  but  if  you 
choose  to  insist  on  baring  the  seventeen  shillings,  1  will  not  pay  it.  Not 
one  word  passes  about  acceptance ;  and  the  party  unfortunately  elected  to 
stand  upon  his  claim  to  the  seventeen  shillings,  but  for  which  he  would 
have  been  paid.  And  Le  Blanc,  Justice,  added,  that  to  hold  this  an  ac- 
ceptance, would  be  to  hold  it  something  never  intended  by  the  parties. — 
And  per  curiam,  judgment  of  nonsuit. 

(a)  Powell  v.  Monnier,  1  Atk.  611.  A  bill  was  sent  by  the  post  to  the 
drawee  for  acceptance ;  he  entered  it  in  his  bill  book  (which  was  his  prac- 
tice with  all  bills  he  received,  whether  he  intended  to  accept  them  or  not) 
wrote  upon  it  the  number  of  the  entry,  and  kept  it  ten  days ;  on  the  tenth 
he  wrote  upon  it  the  day  of  the  month,  and  returned  it,  saying  he  could  not 
accept  it.  And  per  1x1.  Ilardwicke,  "It  has  been  said  to  be  the  custom 
of  merchants,  that  if  a  man  underwrites  any  tiling,  be  it  what  it  may,  it 
.  amounts  to  an  acceptance  ;  but  if  there  were  nothing  more  than  this  in  the 
case,  I  should  think  it  of  little  avail  to  charge  the  defendant ;"  but  he  decid- 
ed that  a  letter,  the  drawer  had  written,  amounted  to  an  acceptance. 

(A)  Bayl.93,4,  5.— Selw.N.  P.  4th  edit  316, 7.—  Miluer.  Prest  Holt,  C. 
K.  P.  182. — 4  Campb.  393.-—  Anderson  t».  Hick,  3  Campb.  179.  ^Langston 
v.  Comey,  4  Campb.  176.— Gammon  *.  Schmoll,  5  Taunt.  344.— Swan  v. 
Cox,  1  Marsh.  176. 

(c)  Colehan  v.  Cooke,  Willes,  398.  n.  d.  ante,  55  to  64. 
(<f)  Per  Bayley,  J.  in  Sebags  v.  Abitbol,  4  M.  &  S.  466.  and  in  Boehm  r. 
Garcias,  1  Campb.  425.  Per  Lord  Ellcnborough.  The  plaintiff  had  a  right 
to  refuse  this  acceptance.  The  drawee  of  a  bfll  has  no  right  to  vary  the  ac- 
ceptance from  the  terms  of  the  bill,  unless  they  be  unambiguously  and  un- 
equivocally the  same. 

Gammon  v.  Schmoll,  4  Taunt.  353.  Per  curiam.  A  man  is  not  bound  to 
receive  a  limited  and  qualified  acceptance ;  he  may  refuse  it  and  resort  to 
the  drawer;  but  if  he  does  receive  it,  he  must  conform  to  the  terms  of  it. 
—See  also  Parker  v.  Gordon,  7  East.  387.  S.  P. 

(e)  Per  Bayley,  J.  in  SebagsD.  Abitbol,  4  at.  and  S.  466. 


07  KILLS  OF  BIOHAHGE* 

•  Any  act  which  evinces  an  intention  not  to  be  bound,  unless  3dhr.  /W* 
soon  a  certain  event,  is  a  conditional  acceptance.    Thus  an  g^ptmo* 
acceptance  by  the  drawee  of  a  bill,  to  pay,  "as  remitted  for  (a) ;" 
•r  "on  account  of  the  ship  Thetis,  when  in  cash,  for  the  said 
vessel's  cargo  (a)  ?  or  a  promise  to  accept  a  returned  bill,  "  when 
it  shall '  come  back  (c)"  or  to  accept  "  as  soon  as  he  should  sell 
sach  goods  (i) ;  or  an  answer  "  that  the  "bill  would  not  be  accept-    [  *  836  1 
ed  tiH  a  navy  bill  was  paid  («)  f  or  "that  the  drawer  had  consign*    * 
ed  a  ship  and  cargo  to  him  (the  drawee)  and  another  person  at 
Bristol,  but  that  as  he  could  not  then  tell  whether  the  ship  would  ' 

arrive  at  London  Or  at  Bristol,  he  could  not  accept  at  that 
tine  (/)  f  or  to  paj  if  a  certain  house  should  be  given  up  to  the 
drawee  before  a  named  day  (g) ;  have  respectively  been  holden 
to  be  conditional  acceptances,  and  not  to  render  the  acceptor 
liable  to  the  payment  of  the  bill  until  the  contingency  has  taken 
place  (A).  But  an  answer  by  the  drawee,  that  he  would  pay  if 
another  person  would  not,  was  construed  to  amount  to  an  absolute 
acceptance,  it  appearing  that  the  drawee  held  himself  liable  at  all 
ereuts,  and  that  from  other  circumstances,  it  was  not  intended  as 
a,  conditional  acceptance  (*)•  And  it  is  not  yet  settled  whether 
the  drawee,  by  accepting  the  bill,  payable  at  a  particular  place, 
qualifies  his  general  liability,  so  as  to  render  it  necessary  to  pre- 
sent the  bill  for  payment  at  that  place   (k).    A  conditional 

(a)  Banbury  v.  Lissett,  Stra.  1212.  The  drawee  accepted  a  bill  "for 
Utttt  and  Galley,  of  foghorn,  to  pay  at  remitted  for  thence  at  Usance  ,*"  and 
it  wit  objected  in  an  action  against  him,  that  there  was  no  evidence  to  shew 
he  had  a  remittance,  and  that  his  acceptance  was  conditional  only.  Lee, 
C.  J.  declared  he  so  understood  it ;  but  he  left  it  to  the  jury,  and  they  found 
for  the  defendant  upon  another  point,  and  gave  no  opinion  on  this. 

(6)  Julian  v.  Shobrooke,  2  Wils.  9.  The  defendant  accepted  a  bill  to  pay, 
-when  m  cask,  for  the  cargo  of  the  ship  Thetis  s  and  on  being  sued,  moved  in 
arrest  of  judgment,  that  a  conditional  acceptance  was  not  good,  but  the 
court  held  otherwise,  and  over-ruled  the  objection. 

(c)  Cox  t/.  Coleman,  cited  in  Lumley  v.  Palmer,  Rep.  T.  Hardw.  74.  ante, 
231,  n.1. 

(d)  Smith  v.  Abbott,  Stra.  1152. — Anonymous,  12  Mod.  477. 

Smith  v.  Abbott,  Stra.  1152.  The  defendant  accepted  a  b\\[,"  to  (ay 
wfat  goods  consigned  to  him  -were  sold,"  He  sold  the  goods,  and  on  being 
wed  upon  his  acceptance,  insisted  in  arrest  of  judgment,  that  it  waa  not 
binding,  because  it  was  conditional;  but  the  court,  on  consideration,  held* 
that  though  the  plaintiff  might  have  refused  to  take  it  and  have  protested 
the  bill,  yet  as  he  did  take  it,  it  was  binding  on  the  defendant. 

(e)  Piersonv.  Dunlop,  Cowp.  571.  ante,  p.  218.  An  answer  that  the  bill 
would  not  be  accepted  till  a  navy  bill  was  paid,  was  held  a  conditional  accep- 
tance, to  pay  when  the  navy  bill  should  be  discharged. 


(/)  Sproat  v.  Matthews,  1  T.  R.  182.  post,  239. 


[g)  Swan  v.  Cox,  1  Marsh.  177. 
ih)  Id.  ibid.  Clarke  t>.  Cock,  4  East.  73, 
0  Wilkinson  v.  Lutwidge,  Stra.  648. 

[*)  Gammon  v.  SchmoU,  5  Taunt.  344.— Sebags  v.  Abitbol,  4  M^&  8. 
See  post  as  to  presentment  for  payment. 


'  OF  ACCEPTANCE 

3d!jr.  Fwm   acceptance  becomes  at  binding  as  an  absolute  one,    when  the 

Kceptanees.  eveD*  h*8  happened  on  which  the  drawee  undertook  to  pay  the 
bill  (a).  But  it  must  nevertheless  be  declared  on  specially, 
with  an  averment  that  the  condition  has  been  performed  (£)• 

\_  *  237  ]  +With  respect  to  the  mode  of  annexing  the  condition,  it  is 
observed,  that  if  a  man  intend  to  make  a  conditional  acceptance, 
and  accept  in  writing,  he  should  be  careful  to  express  in  such 
*  written  acceptance  the  condition  he  n\ay  think  proper  to  aonex  ; 
for  if  the  acceptance  be  in  writing,  but  the  condition  be  not,  he 
will  not  be  at  liberty  to  avail  himself  of  it  against  any  subsequent 
party,  if  either  such  party,  or  any  intermediate  one  between  him 
and  the  person  to  whom  the  acceptance  was  given,  took  4be  bill 
without  notice  of  the  condition,  and  gave  a  valuable  consideration 
for  it;  and  at  ail  events,  the  onus  of  proving  such  condition  will 
lie  upon  the  acceptor  (c).  If,  however,  the  terms  of  the  acceptance 
be  ambiguous,  parol  evidence  may  be  resorted  to  in  order  to  ex- 
plain them  (d).  And  where  an  executrix  gave  an  acceptance 
for  a  debt  due  from  her  testator,  and  at  the  same  time  took  a 
written  engagement  on  another  paper  from  the  drawer  to  renew 
the  bill  from  time  to  time  until  sufficient  effects  were  received 
from  the  estate :  this  was  held  a  sufficient  qualification  of  the 
acceptance  (e). 

A  partial  acceptance,  varies  from  the  tenor  of  the  bill,  as  where 
it  is  made  10  pay  part  of  the  sum  for  which  the  bill  is  drawn  (j)% 

£  *  238  3    or  to  pay  at  a  different  time  (g-),  #or  place  ( hj.    An  acceptance 

(a)  Banbury  v  Lisset,  Stra.  1212 — Lum}ey  v.  Palmer,  Uep.  T.  Hardw. 
74. — Pieraon  r.  Dunlop,  Covp.  571. — Sproat  v.  Matthews,  1T.R.  182.— 
Lewis  v  Orde,  1  Gilb.  Evid.  by  Lofft,  179. 

(A)Langston  v.  Coraey,  4  Campb.  176. — Swan  v.  Cox,  1  Marsh.  176. 

(c)  Clark  r.  Cock,  4  East.  73. — Kaines  v.  Sir  Robert  Knightlcy,  Skin.  54. 
—Thomas  v.  Bishop,  Uep.  T.  Hardw.  1, 2,  3. — cites  Mason  v.  Hunt,  Dougl. 
296.    Bowerbank  v.  Monteiro,  4  Taunt.  £46.— Bay  1.84. 

(d)  Swan  v.  Cox,  1  Marsh.  Hep.  179. 

(e)  Bowerbank  v.  Monteiro,  4  Taunt.  844. 

(/)  Wegerslotfe  v.  Keene,  1  Stra.  214. — Petit  v.  Benson,  Comb.  452.— 
MoUoy,  pi.  26.— Mar.  68.  85.— r*oth.  pi.  48.— Wegereloffe  v.  Keene,  I  Stra. 
214.  A  foreign  bill  127/.  18*.  4rf.  was  drawn  on  the  defendant  and  he  ac- 
cepted it  to  pay  100/.  part  thereof;  he  was  sued  upon  this  acceptance,  and 
.  on  demurrer  to  the  replication,  insisted  that  a  partial  acceptance  was  not 
£ood  within  tl.e  custom  of  merchants,  but  the  court  held  otherwise,  and 
judgment  was  given  for  the  plaintiff. 

(tr)  Molloy,  283.— In  Price  r.  Shute,  as  mentioned  in  Molloy,  lib.  2.  c. 
10.  s.  20,  a  bill  drawn  payable  on  the  1st  January,  was  accepted  to  be  paid 
the  1st  of  March,  the  holder  struck  out  the  1st  March,  and  put  m  1st  Janu- 
ary, and  when  it  was  due,  according  to  that  date,  he  presented  it  for  pay- 
ment, which  the  acceptor  refused,  whereupon  the  payee  struck  out  the 
1st  January ,  and  restored  1st  March,  and  recovered  in  an  action  brought  on 

(A)  See  cases  of  Sebag  r.  AbUbol,  4M.&S.  462. — Gammon  *?.  Schraoll 
5  Taunt.  344.  post 
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also  vary  from  the  tenor,  in  the  maimer  ia  wicli  the  accept-  3dlv.  JV>m 
er  oadertakes  to  pay  the  bill  (a) ;  as  for  iostance  jmrt  in  money,  ^cpunccs. 
aad  in  bili»,4»r  payable  at  a  banker**,  8cc« ;  this  alp  differs  from  a 
btli  iftks  original  formation,  which  «re  have  seen  nust  be  for  the 
payment  of  money  only  (&)• 

In  case  of  an  acceptance  varying  in  a  material 'espect  from  the 
tenor  of  the  bill,  the  holder,  if  he  intend  to  reort  to  the  other 
parties  to  the  bill  in  default  of  payment,  should  immediately  give 
notice  to  them  of  such  conditional  or  partial  aceptance  (t)t  and 
should,  if  be  meant  to  avail  himself  of  the  acceptance,  express  in 
his  notice,  the  nature  of  it;  for  any  act  from  vhence  it  maybe 
collected  that  the  holder  does  not  acquiesce  n  the  acceptance, 
such  as  a  general  notice  of  non-acceptance,  vill  be  a  waiver  of 
it(rf). 

'The  liability  which  an  acceptance  imposes  <n  the  drawee,  may  4thly.  of  the 
be  collected  from  the  preceding  part  of  this  liapter,  in  which  it  f^f^f^ 
has  been  shewn  that  an  absolute  acceptance  s  an  engagement  te  of  hi*  rights 

in  certain  cs> 


thtt  acceptance,  as  the  case  is  understood  by  Bulks  J. ;  see  also  Bay].  87, 
n.b.— but  in  Paton  v.  Winter,  1  Taunt.  433.  T.auroce,  J.  observed,  that  in 
Mister  v,  Miller,  three  judges  against  Buller,  tbouoSt  there  must  have  been 
some  mistake  in  Molloy'a  account  of  that  decision/>r  that  the  case  was  not 
law ;  and  that  Lord  Kenyon  held  the  case  not  tc  conflict  with  Master  t\ 
Miller,  because  there  the  acceptance  only  was  altrcd,  and  there  was  no  at- 
tention of  the  bill  itself. — Bayl.  87. 

Walker  v.  Atwood,  11  Mod.  190.  A  bill  wa«  drawn  on  the  defendant 
Sib  April  and  no  time  fixed  for  its  payment,  it  wa  presented  to  the  defen- 
dant 18th  April,  aud  he  accepted  it  to  pay  the  fth  September,  this  being 
stated  in  the  declaration,  the  defendant  demurnd,  and  insisted,  that  as  no 
time  was  prescribed  for  the  payment,  the  bill  wa  payable  at  sight,  and  then 
a  promise  to  pay  two  or  three  months  after  sispt  was  not  an  acceptance 
within  the  custom  of  merchants,  but  the  cour*  held  it  was  an  acceptance 
within  the  custom,  and  the  demurrer  was  over-cled. 

(4)  Petit  v.  Benson,  Comb.  452.  A  bill  was  accepted  to  be  paid  half  in 
money  and  half  in  bills,  and  the  question  was  whether  there  could  be  a 
qualification  of  an  acceptance,  and  it  was  provid  by  divers  merchants  that 
there  might,  for  he  that  might  refuse  the  bill  otally  and  accept  it  in  part, 
bul  that  the  holder  was  not  bound  to  aaquiescein  such  acceptance. 

(6)  Ante,  58. 

(c)  Mar.  68.  85.  —Paton  v.  Winter,  1  Tan*.  423,  3.— Per  Bayley,  J.  in 
Sebag  v.  Abitbol,  4  M.  &  S.  466.— Bavi.  115,  6 

(d)  Sproat  v.  Matthews,  1  T.  R.  182<— Ueitinck  v.  Dorrien,  6  East.  200. 
-Bayl.  116. 

Sproat  v.  Matthews,  1  T.  R.  182.  \he  Jrawee  of  a  bill  of  exchange, 
when  a  bill  wa&  presented  to  him  for  acceptance,  said  that  a  ship  was  con- 
aiffned  to  him  and  a  person  in  Bristol,  and  t hit  till  be  should  know  to  which 
port  the  ship  would  come  he  could  not  acept;  but  afterwards  said  that 
the  bill  would  be  paid  though  the  ship  shotld  be  lost ;  the  plaintiff  noted 
the  bill  for  non-acceptance.  The  ship  did  afterwards  arrive,  and  the  de- 
fendant disposed  of  the  cargo,  and  in  an  action  against  the  defendant  as 
acceptor,  Buller.  J.  held,  that  the  acceptance  was  conditional  only,  and  that 
tbc  noting  shewed  that  the  plaintiff  did  not  choose  to  take  it,  and  directed 
*  nonsuit,  and  upon  a  rule  to  shew  cause  why  there  should  not  he  a  new 
teal,  the  court  discharged  the  rule. 


OF  AOCBVTAKCB 

4Mf:  Of  tire  pay  according  to  the  tenor  of  tlie  bill  («),  and  a  conditional  01 
tfo^of the  tia|  one>  tQ  ^  according  to  ^e  tenor  of  the  acceptance  (6),  and 

a  drawee  havLg  accepted  a  bill  after  a  condition  annexed  thereto 
bj  the  indorse,  is  bound  thereby,  and  should  not  pay  the  bill  until 
the  condition  le  performed  (c).   He  is  primarily  liable  to  pay  the 
bill,  and  the  clnwer  and  indorsers  are  liable  on  his  default  (d). 
But  he  is  not  lible  to  pay  re-exchange  (e).  It  has  been  observed 
that  as  the  inteests  of  third  persons  are  in  general  involved  in 
the  efficacy  of  abill,  an  acceptance  will,  when  the  bill  is  in  the 
hands  of  a  thin  person  who  has  given  value  for  it,  and  who  be* 
came  the  holderbefore  it  was  due,  be  obligatory  on  the  acceptor 
though  he  received  no  consideration,  and  although  the  holder  knew 
that  circumstane  (/) ;  for  the  very  object  of  an  accommodation 
acceptance,  is  to  »nable  the  party  accommodated  to  obtain  money 
C  *  340  3    *w  cr«dit  from  athird  person,  and  therefore  the  want  of  consid- 
eration furnishes  to  defence  to  one  who  has  advanced  money  on 
the  credit  of  the  aceptor,  though  he  may  have  been  defrauded  by 
the  drawer  (g).    %e  judgment  of  Lord  Eldon  in  Smith  v.  Knox 
(h),  states  the  lav  very  clearly  upon  this  subject.    He  said, "  If 
a  person  gives  a  bit  of  exchange  for  a  particular  purpose,  and 
that  is  known  to  th<  party  who  takes  the  bill ;  as  if  for  example, 
to  answer  a  particukr  demand,  then  the  party  taking  the  bill  can- 
not apply  it  to  a  diferent  purpose ;  but  where  a  bill  is  given  un- 
der no  such  restricti«n,  but  merely  for  the  accommodation  of  the 
drawer  or  payee,  anl  that  is  sent  into  the  world ;  it  is  no  answer 
to  an  action  on  that  bli,  that  the  defendant  accepted  it  for  the  ac- 
commodation of  the  (rawer,  and  that  that  fact  was  known  to  the 
holder ;  in  such  case,  if  the  holder  gave  a  bona  fide  consideration 
for  it,  he  is  entitled  to  recover  the  amount  though  he  had  foil 
knowledge  of  the  transaction.    And  though  the  holder  of  a  bill 

(a)  Poth.  pi.  164— Letley  v.  Mills,  4  T.  R.  174. 
m  Poth.  pi.  115,  6,7. 

(c)  Robertson,  v.  Kenshgton,  4  Taunt  30.  ante,  179,  n.  4. 

(d)  Laxton  v.  Peat,  2  Cmpb.  187.  n. 

(e)  Woolsley  v.  Crawfori,  2  Campb.  445. — Napier  v.  Crawford,  12  East. 
420. 

{/)  Arite,  89,  90.— Simnonds  v.  Farminter,  1  Wils.  187,  8.-  Vcre  t. 
Lewis,  3  T.  M.  183.— Waste  v.  Miller,  4  T.  tt.  339.— Poth.  pi.  118, 121.— 
Molloy,  pi.  28.  and  Mallet  v  Thompson,  5  Esp.  Rep.  178.— Knox  v.  Smith, 
3  Esp.  46.  per  Lord  Eldon,  1.  J.  In  an  action  against  the  acceptor  of  a 
bill  by  an  indorsee,  for  a  vahable  consideration,  it  is  no  defence  that  the 
bill  was  accepted  merely  foi  the  accommodation  of  the  drawer,  and  that 
this  was  known  to  the  plainiff;  tecut  where  the  indorsee  has  notice,  that 
the  bill  was  drawn  for  a  partcular  purpose,  and  has  not  been  applied  to  it. 

(?)  Id.  ibid.-  Ex  parte  Harshall,  1  Atk.  231 Arden  t>.  Wat  kin*,  3 

East  325.— Smith  v.  Knox,  3  Esp.  Rep.  46 Halyv.  Lane,  2  Atk.  182. 

(A)  3  Esp.  Rep.  46.  and  see  the  observations  of  the  court  as  to  the  lia- 
bility of  an  accommodation  acceptor,  in  Fentumr.  Pocock,  Marsh.  16*  7. 
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may  bare  recomd  it  with  Ml  notice  of  Its  having  ban  accepted  *tik _of  Ac 
fir  the  teeommodatioa  of  the  party  dealing  with  him,  yet  he  may  acceptor, 
retain  the  aane  afa  aeeeurhy  for  a  subsequent  balance,  anless  the 
accoMnodatton  aeeeptor  withdraw  eucft  bill  (c);  but  T  dbHI  be 
accepted  for  the  accommodation  *of  the  drawer  for  a  particular    r  *  $41  3 
pyrpoae,  which  is  afterwards  satisfied,  and  (hie  holder  have  notice 
thereof,  he  cannot  afterwards  apply  the  bill  as  a  securii/  upon  an- 
other transaction  (b).    An  acceptance  by  an  executor  on  account 
of  debts  doe  from  his  testator,  is  an  admission  of  assets,  and 
will  therefore  make  him  personally  responsible  in  case  here  be  no 
efiecte  of  the  testator  in  his  hands  (c) ;  and  it  is  no  defence  for  an 
acceptor  to  an  action  bjra  bona  fide  holder,  that  the  drawer's  name       « 
has  been  forged  (d) ;  and  if  the  drawee,  on  being  asked  if  the  ac- 
ta) Attwood  and  another  v.  Crowdie  and  another,  1  Stark.  483.— A.  and 
Co.  bankers  in  the  country,  being  pressed  by  B.  and  Co.  bankers  in  town, 
to  whom  tbey  are  indebted,  to  send  up  any  bills  that  they  can  procure, 
transmit  for  account  an  accommodation  bill  accepted  by  D.  and  Co.   When 
the  bUl  becomes  due,  the  balance  is  in  favour  of  B.  and  Co.  but  the  bills 
are  not  withdrawn,  and  afterwards  the  balance  between  the  houses  turns 
considerably  in  favour  of  A.  and  Co.  and  is  so  when  B.  rod  Co.  become 
bankrupts.    It  was  held  that  A.  and  Co.  were  entitled  tt  recover  against 
the  acceptor.     Upon  a  motion  for  a  new  trial  it  was  con-ended,  that  the 
biDs  had  not  been  sent  for  the  purpose  of  securing  a  fluctuating,  balance, 
but  on  account  of  a  then  existing  debt.    Lord  Ellenborough.    Upon  what 
tetna  D.  and  Co.  originally  accepted  the  bill  does  not  appear*  but  the  cir- 
cumstances indicate  what  the  nature  of  the  transaction  was;  their  not  with- 
drawing their  bills  or  demanding  them  back,  shewed  that  they  considered 
themselves  to  be  sureties. 

{&)  Cartwright  v.  Williams,  at  Guildhall,  sittings  after  HU.  58  Geo.  3. 

(c)  King  v.  Thorn,  1  T.  R.  487. 

(<0  Price  *>.  Neal,  3  Burr.  1354.  1  Bla.  Rep.  390.  8.  C.  Two  forged 
bills  were  drawn  upon  the  plaintiff,  which  he  accepted  and  paid ;  on  dis- 
covering the  forgery,  he  brought  this  action  for  money  had  and  received, 
to  recover  back  the  money.  At  the  trial,  the  jury  found  a  verdict  for  the 
plaintiff;  and  on  a  case  reserved,  Lord  Mansfield  said,  it  was  incumbent  on 
the  plaintiff  to  be  satisfied  that  the  bills  drawn  upon  him  were  the  drawer's 
hand-writing,  before  he  accepted  and  paid  it  them ;  but  it  was  not  incum- 
bent on  the  defendant  to  inquire  into  it.  See  also  Smith  and  another  v. 
Mercer,  1  Marsh.  453.  S.  P.  and  Jones  v.  Ryde,  id.  160.— Barber  v.  Gingel, 
3  E&p.  Rep.  60.  ante,  224>  5. 

Wilkinson  v.  I^utwidge,  Stra.  648.  hi  an  action  against  the  acceptor  of 
a  bill,  Raymond,  C.  J.  allowed  the  plaintiff  to  read  the  bill,  without  proving 
the  drawer's  hand,  because  he  thought  the  acceptance  a  sufficient  acknow- 
ledgment on  the  part  of  the  defendant  ^  but  he  said  it  would  not  be  conclu- 
sive; and  if  the  defendant  could  shew  to  the  contrary,  *he  reading  of  the 
bill  should  not  preclude  him.  * 

Jenys  v.  Fawier,  2  Stra.  946.  In  an  action  against  the  acceptor  of  a  bill, 
Raymond,  C.  J.  held  it  was  not  necessary  for  the  plaintiff  to  prove  the 
drawer's  hand,  and  on  the  defendant's  calling  witnesses  to  swear  that  they 
believed  it  was  not  the  drawer's  hand,  the  chief  justice  would  not  admit 
the  evidence,  and  he  inclined  strongly  that  actual  proof  of  forgery  would 
not  exonerate  the  defendant. 

In  Smith  v.  Chester,  1  T.  R,  655.  Buller,  J.  said,  that  when  a  bill  is  pre- 
sented for  acceptance,  the  acceptor  looks  1  o  th  e  hand-writing  of  the  drawer, 
which  he  is  afterwards  precluded  from  disputing,  and  it  is  on  that  account 
ha  is  liable,  even  though  tjie  bill  is  forged. 
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4ihly.  of  the  ceptance  be  its  hand-vrriting,  answer  that  it  is,  and  that  will  be 
accentor.    *  ^U'V  Pa>c'>  k  cannot  afterwards  set  up  as  a  defence,  forgery  of  his 
name,  for  hi  has  accredited  the  bill  and  induced  aa+ther  to  take 
C  *242  }    it  (a)(1).    r  the  holder  of  a  bill,  the  acceptance  *of  whicfr  turns 
oat  to  hate  been  forged  by  an  indorser,  delivers  it  up  to  him  and 
receives  a  freso  bill,  he  may  recover  upon  the  latte/,  unless  there 
was  an  agreement  between  him  and  such  indorser  to  stifle  a  pros- 
ecution for  the  forgery  (6). 
This  obligation  of  the  acceptor,  it  is  said,  is  irrevocable  (c). 

• 

Per  Ifampier,  J.  in  Bass  v.  Clive,  4  Maul.  '&  Sel.  15.  Suppose  the 
drawees  mine  is  forced,  yet  if  the  drawee  accept  the  bill  he  is  precluded 
from  averring,  as  against  strangers,  that  it  is  a  forgery. 

(a)  Leach  t>.  Buchanan,  4  Esp.  Ni.  Pri.  Ca.  236.  The  plaintiff,  before 
he  took  a  bill,  sent  a  person  with  it  to  the  defendant,  to  enquire  whether 
the  acceptance  upon  it  were  his  hand-writings  the  defendant  said  that  it 
.  was,  and  that  it  would  be  duly  paid.  He  now  offered  evidence  of  the  ac- 
tual forgery  of  the  acceptance ;  but  Lord  EUenborough  held,  thaC  that  proof 
would  not  discharge  the  defendant;  that  after  having  so  accredited  the  bill,, 
and  induced  a  peison  to  take  it.  be  was  bound  to  take  it.  Verdict  for  the 
plaintiff. 

Cooper  v.  Le  Blanc,  2  Stra.  1051.  The  plaintiff,  on  discounting  a  note, 
sent  to  the  defeidant  to  know  whether  an  indorsement  on  it  was  his,  and 
the  defendant  sad  it  was,  and  the  note  would  be  paid  when  due,  he  would 
notwithstanding  have  given  evidence  by  similitude  of  hands,  that  the  in- 
dorsement was  s  forgery,  but  Lord  Hardwicke  would  not  allow  it ;  he  seem- 
ed inclined  hove  ver  to  admit  proof  of  actual  forgery,  but  the  defendant 
could  not  adduce  it,  and  the  plaintiff  had  a  verdict.  See  Wilkinson  v.  Lut~ 
widge,  Stra.  648.  ante,  241,  note  3. 

(A)  Wallace  v.  Hardacre,  1  Campb.  45. 

(c)  Mar.  83.— Molloy,  book  2.  chap.  x.  pi.  28.  page  103. — Laws  of  Ham- 
burgh, article  7 Bayl.  88.    In  Trimmer  v.  Oddy  and  others,  tried  before. 

Lord  Kenyon,  July  12, 1800,  Guildhall,  London,  Gibbs  for  plaintiff,  Era— 
kine  for  defendant;  (M.  S.  and  cited  in  Bentinck  v.  Dorrein,  o  East.  200. — 
See  also  Bayl.  88.  in  notes.  Note,  the  declarations  contained  counts  against 
the  drawee  for  having  mutilated  the  bill.)  Lord  Kenyon  said,  "  &  the 
drawee  deface  the  bill,  he  is  liable  as  acceptor.  About  forty  years  ago  it 
was  thought,  that  if  a  man  wrote  any  thing  upon  a  bill,  he  was  to  be  bound- 
as  an  acceptor ;  so  that  if  a  man  had  set  down  some  sums  of  money,  and 
cast  them  up  on  the  back  of  the  bill,  that  would  amount  to  an  acceptance. 
But  this  fs  a  doctrine  to  which  I  cannot  subscribe ;  but  if  a  party  put  upon 
a  bill  that  which  essentially  injures  and  defaces  it,  that  makes  him  liable  as 
acceptor.  When  the  defeitdants  had  written  an  acceptance  on  the  bill,  they 
could  not  be  allowed  to  strike  it  out  again,  the  law  gives  no  time  to  the 
party  to  change  his  mind,  but  if  accepted  by  mistake,  it  mi^ht  then  be 
otherwise ;"  and  Lord  Kenyon  said,  he  "  inclined  to  think  that  in  such  case 
the  drawee  would  not  be  liable."  » It  is  observed  in  Bayl.  88.  note  2.  that 
this  case  was  cited  in  Bentinck  v.  ftorrein,  6  East.  200,  and  the  Hamburgh 
Ordinance  was  referred  to,  as  having  been  recognized  by  Lord  Kenyon,  to 


(1)  It  seems  that  if  the  drawee  accept  a  forged  bill  in  the  'hands  of  a 
bonajide  holder,  he  is  bound  by  it;  tor  he  is  presumed  to  know  the  hand- 
writing* of  the  drawers,  and  by  his  acceptance  to  take  tins  knowledge  upon 
himself.  I*vy  v.  Bank  of  tlie  United  State*,  4  Dall.  234.  S.  C.  1  Binn.  27. 
At  all  events  if  he  pay  the  bill,  he  cannot  recover  the  money  back.  Ibid. 
And  if  a  bank  once  pay  a  forged  check,  or  carry  it  to  the  credit  of  tl\e 
holder,  it  is  conclush  e  upon  the  bank.  Ibid. 
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Bias  in  Trimmer  t\  Oddr  and  others  (a),  and  ia  Thornton  and  4thly.  Of  the 

HabiUtyoimt 
acceptor. 

be  the  lav  of  merchants  here  ;  and  Lord  Effeabotougti  said,  « the  rule  i»  [  *  344  3 
otrtaialy  hid  down  in  the  Hamburgh  Ordinance,  aa  stated  that  an  accept- 
ance once  made  cannot  be  revoked,  though  to  be  sure  that  leaves  the 
question  open  aa  to  what  is  an  acceptance,  whether  it  be  perfected  before 
the  dafivesy  of  the  bill/*  And  Lawrence,  J.  ia  the  last  mentioned  case, 
(6  East.  201.)  saiifc  "when  the  general  question  shall  arise,  it  will  be  worth 
considering'  now  that  which  is  not  communicated  to  the  holder,  can  be 
eomaderesTae  an  acceptance,  while  it  is  yet  in  the  bands  of  the  drawee,  and 
vaese  he  obliterates  it  before  any  communication  made  to  the  holder." 
From  this  it  would  appear  that  Mr.  J.  Lawrence  had  taken  the  same  view     r  -  ~ 

of  thia  question  as  Pothkr,  who  cites  from  La  'Sea*,  C.  10.  a  case  where  L  *  243  J 
the  bolder  of  a  bill  having  left  it  for  aocentance,  the  drawee,  before  he  re* 
turned  it,  cancelled  the  acceptance  which  he  had  written  and  signed  upon 
H,  and  it  was  adjudged  that  this  acceptance  was  annulled,  ana  observes, 
"  La  miaon  est,  que  le  concours  de  vcdantes  qui  forme  un  contrat,  est  an 
concours  de  volontes  que  les  parties  se  sont  reciproquement  declarers  ; 
sans  cela,  la  volonte*  d'une  parbe  ne  pent  acquerir  de  droit  a  1'autre  partie, 
ai  par  consequent  etre  irrevocable.  Suivant  cea  principes,  pour  que  le 
contrat  entre  le  proprie'taire  de  la  lettre  et  celui  sur  qui  elle  eat  tMe,  soit 
nar&it,  il  ne  suffit  par  que  celui-ci  ait  en  pendant  quelque  temps  la  vo- 
lonte  accepter  la  lettre,  et  qu'il  ait  £crit  au  baa  qu'il  l'acceptoit  i  tant  qu'il 
n'a  pas  declare1  eette  volont£  au  porteur,  le  contrat  n'est  pas  parfait ?  il 
pcut  changer  de  volonU  et  rayer  son  acceptation."  Traite  du  Contrat  de 
Change,  part  .1,  eh.  3.  a.  3.  pi.  44.  See  also  Emerigon  Traits  dea  Assu- 
rance*, ch.  2.  s.  4.  p.  45.  who  observes  that  La  Serra,  M  pose  en  maxime, 
<rae  tant  que  l'aeceptant  est  maitre  de  aa  signature,  e'est  a  dire,  qu'il  n'a 
pas  delivre  la  lettre  de  change,  il  peut  rayer  son  acceptation."  See  alio 
SteTenson  on  Bills,  p.  162. 164. 

Thornton  v.  Dick  and  others,  4  Esp.  Rep.  270.  A  bill  drawn  on  the  defen- 
dants! payable  three  montha  after  sight,  was,  on  the  1st  of  October,  left  with 
mem  by  the  plaintiffs  (or  acceptance.  It  was  not  called  for  until  the  11th, 
when  it  appeared,  that  the  words,  "  accepted  1st  October,  1779.  Q.  Dick 
and  Co."  bad  been  written  upon  the  bill,  and  afterwards  nearly  obliterated 
by  ink,  the  words,  however  were  still  legible ;  at  the  time  of  drawing  the 
blU,  the  defendants  were  in  advance  to  the  drawer.  The  plaintiffs  as  in- 
dorsees sued  the  defendants  as  acceptors,  the  acceptance  and  subsequent 
cancellation  were  admitted,  and  the  only  Question  was,  whether  the  cancel- 
lation having  been  made  before  the  re-delivery  of  the  bill  had  discharged 
the  acceptor.  But  Lord  Ellenborough  said,  that  if  a  party  once  accepted  a 
bill,  he  had  done  the  act,  and  could  not  retract,  and  that  there  was  no  dif- 
ference in  point  of  legal  effect,  whether  the  bill  were  payable  after  sight 
or  after  date.    Verdict  tor  the  plaintiffs. 

Roper  and  others  *>.  Btrkbeck  .and  others,  15  Bast  17.  A  bill  of  ex- 
change having  been  accepted  payable  at  Ladbrooke's  with  a  direction  in 
writing  on  it,  "  in  case  of  need  to  apply  at  Bolder©  V  and  having  been 
dishonoured  when  due  at  Ladbrooke's,  and  thereupon  brought  to  Boldero, 
who  thinking  that  it  had  been  made  payable  at  his  house,  under  that  mis- 
take cancelled  the  acceptance ;  but  presently  observing  the  mistake,  wrote  % 
ander  H, u  cancelled  by  mistake,"  and  signed  his  initials  to  it ;  yet,  never- ' 
theless,  paid  the  bill  for  the  honour  of  the  plaintiffs,  whose  indorsement 
was  on  it ;  it  was  held,  that  the  plaintiffs,  on  the  proof  of  such  cancellation  by 
flnstakej  might  recover  upon  the  bill  against  prior  indorsees.  Upon  a  motion 
fort  new  trial.  Lord  Ellenborough,  C.  J.  said,  I  should  have  felt  considerable 
pressure  in  the  argument  used  on  the  behalf  of  the  defendants,  if  the  fact 
W  borne  them  out.  Undoubtedly  the  indorsees,  generally  speaking,  are 
bound  to  return  the  bill  to  the  indorsers  in  the  same  plight  as  they  received 
it,  and  unchanged  by  any  act  of  theirs ;  but  1  cannot  consider  the  act  of 

(a)  Trimmer  v.  Oddy  and  others,  ante,  p.  242,  n.  2. 
Vol.  i.       .Be 
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*?%:  <***•  othert  r.  Dick  and  others  fa  J,  it  was  holden,  that  if  the  drawee 

iHiQtHiy  of  the 

acceptor.       °^a  bill  put  his  name  on  it  as  acceptor,  he  cannot  afterwards, 

even  before  it  has  been  delivered  to  the  payee,  discharge  his 

acceptance  by  erasing  his  name ;  and  in  a  subsequent  ease  (b), 

under  similar  circa  instance  s  Lord  Ellenborongh,  C.  J.  observed, 

"that  the  rule  is   certainly  laid  down  in  the  Hamburgh  Or- 

"  dinance,  that  an  acceptance  once  made  cannot  be  revoked ; 

"  though  to  be  sure,  that  leaves  the  question  open  as  to  what  is 

"  an  acceptance,  whether  it  be  perfected  before  the  delivery  of  the 

H  bill ;"  and  Mr.  J.  Lawrence  observed,  "  that  when  the  general 

m  question  shall  arise  it  will  be  worth  considering,  how  that 

"  which  is  not  communicated  to  the  holder  can  be  considered  as 

•**•  an  acceptance  while  it  is  yet  in  the  hands  of  the  drawee,  and 

#jwhere  he  obliterates  it  before  any  communication  made  to  the 

"holder."  According  to  the  observations  on  Price  and  Shu te  in 

Patonj%  Winter  (c)t  it  should  seem  that  an  acceptance  may  be 

altered  though  the  bill  itself  cannot  be ;  and  from  the  case  of 

Fernandez  v.  Glynn  (d)t  it  appears,  that  by  the  usage  of  trad* 

in  London, a  check  may  be  retained  by  the  banker  on  whom  it  is 

.  drawn  ,tUJ  4we  in  the  afternoon  of  the  day  on  which  it  is  presented 

for  payment  ami  then  returned,  although  it  has  previously  been 

cancelled  by  -uptake.    But  it  is  reported,  that  Lord  Ellenborough 

said,  "  that  had.it  been  a  bill  sent  for  acceptance  and  accepted,  no 

change  -of  circumstances  could  have  altered  that  fact."    It  seems, 

[  *  245  ]    therefore,' *that-  this  point,  as  to  the  cancelling  an  acceptance,  is 

not  completely  settled  (e).    There  appears  no  reason   why  the 

drawee,  before  he  has  induced  the  holder  to  take  or  hold  the  bill 

on  the  credit  of  the  acceptance,  should  not  be  at  liberty  to  cancel 

Boldero  as  the  act  of  the  indorsees,  for  he  had  no  authority  either  express 
or  implied  from  them  to  do  the  act,  and  the  whole  originated  in  his  mistake. 
The  case  then  comes  to  the  instances  put  in  argument  at  the.  trial,  of  a  blot 
having  futyen  upon,  or  a  child  having  torn  or  destroyed  the  instniment.  In 
such  cases  the  law  is  not  so  strict  as  to  require  the  precise  formal  proof 
which  is  ordinarily  required,  for  that  would  be  at  once  to  deprive  the  party 
of  his  remedy*  I  remember  Pothier,  in  his  treatise  on  Bills  of  Exchange, 
(2  vol.  114.  partie  1.  ch  3.  s.  3.)  speaking  of  an  acceptor  who  put  his  aig~ 
jiature  to  a  bill ;  but  has  not  parted  with  it,  says,  that  before  he  does  part 
with  it,  "  il  peut  changer  de  votonte  et  Tayer  son  acceptation."  A  fortiori, 
.then  a  third  person  who  cancels  aa  acceptance  by  mistake,  having  no  au- 
thority so  to  do,  shall  not  be  held  thereby  to  make  void  the  bill,  but  shall 
be  at  liberty  to  correct  that  mistake,  in  furtherance  of  the  rights  of  the  par- 
ties to  the  bill.    Per  curiam.    Rule  discharged. 

(a)  Thornton  v.  Dick,  4  Esp.  Rep.  270,  ante,  p.  243. 

(b)  Beatinck  v.  Dorrein,  6  East.  199.— 2  Smith's  Bep.  337.  S.  C.  see 
post,  245. 

(r)  Paton  v.  Winter,  1  Taunt.  423. 

(rf)  1  Campb.  426.  cited  in  Roper  v.  Birkbeck,  15  East.  19 

<e)  Bay!.  88,  9. 
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■is  acceptance;  the  circumstance  of  the  bill  being  therebj  defaced  4JJ]&  °i^}e 
c*na€t>tOD9titate  any  sufficient  reason,  why. he  should  be  liable  as  acceptor. 
acceptor,  for  the  holder  is  not  prejudiced  by  the  erasure,  but  may 
immediately  resort  to  all  the  antecedent  parties  on  the  bill,  and 
which  also  ought  not  to  be.  put  in  circulation  after  the  drawee  has 
determined  not  to  pay  it  (a).  If  a  bill  has  been  accepted  by  mis* 
take,  it  seems  that  the  drawee  is  at  liberty,  before  he  has  delivered 
it  to  a  third  person,  to  cancel  his  acceptance  (o).  At  all  events, 
if  the  holder  of  the  bill,  the  acceptance  of  which  has  been  so  can- 
celled, cause  it  to  be  noted  for  non-acceptance,  he  will  afterwards 
be  precluded  from  insisting  that  the  bill  was  accepted  (c). 

The  liability  of  the  acceptor  cannot  in  general  be  relcaud  or  How  this  lia- 
dticharged,  otherwise  than  by  payment  or  by  express  release  or  WJity  mavbe 
waiver  (4).    If,  however,  by  the  *laws  of  a  foreign  country,  where    ['  •'fciV  ] 
the  acceptance  was  made,  and  where  it  was  to  be  performed,  the 
obligation  is  by  any  act  vacated,  it  will  no  longer  have  any 
obligatory  force  in  this  country  (e) ;  and  by  the  consent  of  the 
holder,  rt -may  in  all  cases  be  waived  or  released,  and  the  waiver 


(o)  A*  to  this  point  of  circulating  a  bill  after  it  has  been  dishonoured,  see 
Boacow  v.  Hardy,  12  East.  434.-2  Campb.  458.  8.  C%  ante,  161,  2. 
(6)  Trimmer  and  Oddv,  ante,  242.  note  2. 

(e)  Bentinck  v.  Dorrein  and  another,  6  East  199.-  2  Smith's  Rep,  377. 
8.C.    This  action,  which  was  by  the  indorsee  against  the  defendants  as 
acceptors  of  a  bill,  was  referred,  and  the  arbitrator,  after  reciting  in  his 
award,  that  the  plaintiff  on  the  31st  May,  left  the  bill  with  the  defendants 
for  acceptance,  and  they  signed  an  acceptance  thereon;  but  that  on  the 
1st  of  June,  before  the  bill  was  called  for,  they  cancelled  that  acceptance,  and 
teat  the  plaintiff  thereupon  noted  the  bill  for  non-acceptance,  declared? 
himself  to -fre  of  opinion  that  by  such  noting,  the  plaintiff  had  precl«d*cV 
himself  from  insisting  that  the  defendants  had  bound  themselves  to  pay  the  1 
bill,  and  therefore  awarded  in  favour  of  the  defendants.    A  rule  £lw*s 
obuuned  for  setting  aside  this  award,  on  the  ground  that  the  acceptance 
was  irrevocable.  But  after  cause  shewn,  the  court  held,  that  ^ketfearsuch 
acceptance  could  or  could  not  be  revoked,  the  plaintiff  had  at  all  events, 
by  noting  the  bill  for  non-acceptance,  precluded  himself  frtaa,  contending 
that  the  acceptance  was  valid.    Rule  discharged.    Sproa*  v.. Matthews,  1 
T.  R.  182,  ante,  238. 

(rf)  Poth.  pi.  76.  118.— Mar.  83,  145,  6— Bacon  v.  dearie*  1  Hen.  Bla. 
88.— Fentum  v.  Pocock,  1  March.  14.— 5  Taunt.  192*  »» c. 

(e)  Robertson  v.  French,  4  East.  130.— Burrows/ v.  Jemino*  Stra.  733. 
-SeL  Ca.  144.  8.  C.  et  ante,  120,  1.  7 

Burrows  v.  Jemino,  2  Stra.  732.    Tha  plaintiff  accepted  a  bill  at  Leg- 
horn,  and  by  the  law  there,  if  the  drawer  faiU  tw£  the  acceptor  hath  not 
wmcient  effects  of  the  drawer  in  his  hand*  at  tike  time  of  the  acceptance, 
the  acceptance  becomes  void.    And  this  being  the  plaintiff's  case  he  in- 
stituted a  suit  at  Leghorn,  and  his  ace  *ptaace  was  thereupon  vacated  by 
the  sentence  of  that  court.    The  pi*  nti£  Cn  his  return  to  England,  was,, 
sued  as  acceptor,  and  now  filed  his  b,m  fwan  injunction  and  relief.    King,- 
[wd  Chancellor,  held,  that  the  plaintiff's  acceptance  of  the  bill  haitfng. 
been  vacated  and  declared  void  r,y  a  competent  jurisdiction,  that  sente^c*: 
wu  conclusive,  and  bound  the  c^*  0f  chancery  here,  and  granted  ajper* 
petual  injunction  to  enjoin  the,  defendant  from  suing  upon  this  bill. 
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4thly.  LUtbU.  merit  freed  recovering  (a).  Bur  a  general  release  by  the  drawer  of 

OT;°fndChw  a  WU  U  *e  *cceDtor  w5,,»  a*  between  them,  discharge  the  accept- 
dueharsed.  or ;  though  the  drawer  ra  not  the  holder,  nor  has  then  paid  the 
bill  (b). 
[  *  249  3  *What  amounts  to  a  waiver,  and  discharge  of  the  acceptor's  li- 
ability, must  depend  on  the  circumstances  of  each  particular  case. 
An  agreement  to  consider  an  acceptance  as  at  end  (c) ;  or  a  mes- 
sage bj  the  holder  to  the  acceptor  of  an  accommodation  bill,  that 
the  business  has  been  'settled  with  the  drawer,  and  that  he  need 
not  give  himself  any  farther  trouble  (d) ;  have  been  holden  to 
amount  to  a  waiver  of  an  acceptance.  But  it  should  seem,  that 
the  holder's  receiving  a  part  of 'the  money  due  on  a  bill  from  the 
drawer,  and  taking  a  promise  from  him  upon'  the  back  of  it  for  the 
payment  of  the  residue  at  an  enlarged  time,  will  not  of  itself 
amount  to  a  discharge  of  the  acceptor  (e).  It  has  been  decided 
that  if  the  holder  of  a  bill  of  exchange  agree  not  to  sue  the  accept- 
or, upon  his|making  affidavit  that  the  acceptance  is  a  forgery,  and 
such  affidavit  be  accordingly  made  and  sworn,  he  cannot  after- 
wards bring  an  action  on  the  bill,  though  the  affidavit  be  false  (f}. 
When  a  bill  is  accepted  in  consideration  of  the  future  consign- 
ment of  goods  to  the  acceptor,  and  the  prospect  of  the  profit  of 
the  commission  on  the  sale  thereof,  and  the  holder  of  the  hill 
aware  of  the  nature  of  the  acceptance,  agree  to  take,  and  re- 
ceives the  bill  of  lading,  &c.  from  the  acceptor,  which  were  the 
consideration  of  the  acceptance,  the  acceptor  is  by  this  act  of  the 
f  *  250  1  ^lder  discharged  from  the  liability  'imposed  on  him  by  his  accept- 
ance (g).  He  is  also  discharged  when,  as  has  been  before  observed 

a)  Cranley  v.  Hillary,  2M.&S.  120. 
\b)  Scott  v.  Lifford,  1  Campb.  250. 

c)  Walpole  v.  Pulteney,  cited  Dotigl.  236,  7.  248,  9.  Walpole  held  a 
bill  accepted  by  Pulteney,  but  agreed  to  consider  his  acceptance  at  an  end, 
and  wrote  in  his  bill  book,  opposite  to  the  entry  of  this  bill,  M  Mr.  Pulte- 
ney's  acceptance  is  at  an  ena."  Walpole  kept  the  bill  from  1772  to  1775, 
without  calling  upon  Pulteney,  and  then  brought  this  action.  The  jury 
found  a  verdict  for  the  plaintiff;  but  the  court  of  exchequer  thought  the 
verdict  wrong,  and  granted  a  new  trial,  upon  which  the  jury  found  for  the 
defendant.    Bayl.  90. 

(4)  Black  v.  Peele,  cited  Dougl.  236,  7, 248,  9.  Black  arrested  Peele  as 
acceptor  of  a  bill  drawn  by  Dallas,  but  on  finding  that  the  acceptance  was 
an  accommodation  one,  his  attorney  took  a  security  from  Dallas,  and  sent 
word  to  Peele,  that  he  had  settled  with  Dallas,  and  that  he  need  not  give 
himself  any  further  trouble.  Dallas  afterwards  became  bankrupt,  upon 
which  Black  again  sued  Peele ;  but  it  was  held  that  as  Black  had,  in  ex* 
press  words,  discharged  Peele,  the  action  could  not  be  maintained.    Bayl. 

(<?)  Ellis  t>.  Galindo,  ante,  246,  n.  4. 

(./)  Stevens  v.  Thacker,  Peake,  187.— Lloyd  v.  Willan,  1  Esp.  Rep.  178. 

(£-)  Mason  v.  Hunt,  Dougl.  284.  297.    Rowland  Hunt  agreed  that  his 

partner,  Thomas  Hunt,  should,  on  consignment  of  a  cargo,  and  an  order  for 


OF  BOXS  OF  EXCHANGE. 

the  bolder  upon  an  offer  by  the  drawee  of  a  conditional  or  partial  *hly.  W* 

•  i       *•         e  ^     *  a  r^F  of  accept- 

Acceptance,  gives  a  general  notice  of  non-acceptance  to  any  of  0J.  aiidhow 
the  antecedent  parties,  omitting  to  mention  in  such  notice  the  na-  dbchirgtd* 
tare  of  the  acceptance  offered  {a). 

Bat  the  drawee  will  not  be  discharged  from  liability  in  the  case 
of  an  acceptance  payable  at  a  banker's,  by  the  holder'*  neglect  to 
present  it  there,  although  he  can  prove  that  he  baa  sustained  dam- 
ages in  consequence  of  such  neglect  (a),  and  though  it  it  reported 
to  have  been  decided  at  Nisi  Prius,  that  an  accommodation  ac- 
ceptor will  be  discharged  by  the  holder's  giving  time  to  the  draw- 
er  after  having  notice  that  the  bill  was  accepted  for  his  accommo- 
dation (e):  yet  it  has  been  since  decided,  that  the  holders  giving 
such  time  or  taking  a  cognovit  from  the  drawer,  thoogh  he  have 
notice  that  the  bill  was  accepted  for  the  accommodation  of  such 
drawer,  will  not  discharge  the  acceptor  (el),    *lf,  however,  a&ac-    L  *  251  3 


Hs'msnrance,  accept  bills  for  3,600/.  The  cargo  was  consigned,  the  order 
for  insurance  given,  and  Thomas  Hunt  effected  the  insurance,  but  he  re* 
fused  to  accept  the  bills.  After  some  negotiation,  the  plaintiff  being  the 
bolder,  si^med  a  memorandum,  by  which,  after  stating  that  the  consign- 
ment had -been  made  on  account  of  the  bills,  and  that  the  Hunts  being"  ap- 
prehensive that  the  net  proceeds  might  not  be  sufficient  to  discharge  them, 
had  refused  to  accept,  be  accepted  the  bill  of  lading  and  policy,  and  un- 
dertook to  apply  the  net  proceeds,  when  m  cash,  as  mr  as  they  would  go, 
to  the  credit  of  the  payee,  in  part  payment  of  the  bills.  The  plaintiff  af- 
terwards sued  the  Hunts,  and  insisted  that  Rowland  Hunt's  agreement  was 
an  acceptance ;  but  after  a  verdict  for  the  defendant,  and  time  taken  to 
consider,  upon  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial, 
the  whole  court  was  clear,  that  by  the  memorandum  the  plaintiff  had  waived 
aH  right  to  insist  upon  Rowland  Hunt's  agreement,  for  it  was  obvious,  that 
the  whole  consideration  of  the  acceptance  was  the  consignment,  upon 
which  there  would  be  a  commission,  and  the  policy  and  these  the  plaintiff 
bad  taken  to  himself. 

(a)  ftproat  v.  Matthews,  1  T.  R.  182.— Bentmck  v.  Dorrein,  6  East.  199. 
ante,  344, 5. 

(b)  Sebag  v.  Abitbol;  4  M.  &  S.  462. — and  see  post,  as  to  presentment 

(c)  Paxton  i>  Peat,  2  Campb.  185. 

(</)  Pentum  v.  Poeock,  1  Marsh.  14.— 5  Taunt.  192,  8.  C.  This  was  an 
action  against  the  acceptor  of  a  bill  of  exchange,  and  at  the  trial  the  plain- 
tiff had  a  verdict  with  liberty  for  the  defendant  to  move  to  enter  a  nonsuit, 
on  the  ground  that  he  was  discharged  by  the  plaintiff  having  taken  a  cog- 
novit from  the  drawer ;  and  upon  motion  accordingly,  and  cause  shewn, 
the  court  held,  that  the  acceptor  binds  himself  at  all  times  to  pay  the  hoi- 
der  (though  not  perhaps  the  drawer)  until  discharged  by  payment  or  re- 
lease, and  that  though  it  were  an  accommodation  bill,  that  would  not  alter 
the  circumstances  and  discharge  the  rule. 

Mallet  v.  Thompson,  5  Bap.  Rep.  178.  The  plaintiff,  holder  of  an  ac- 
commodation note,  who  took  it  with  full  notice  that  the  maker  had  received 
iw  value  from  the  indorsee,  for  whose  accommodation  the  defendant  made 
it,  and  received  a  composition,  and  covenanted  not  to  sue  such  indorsee, 
nay,  notwithstanding,  sue  the  maker,  though,  on  payment  of  it,  he  will 
bare  a  right  of  action  against  the  indorsee. 

Harrison  v.  Cooke,  3  Campb.  362.  Where  upon  an  accommodation  bill 
becoming  due,  it  was  presented  for  payment  to  the  acceptor,  and  he  pro- 
mised to  pay  it,  it  was  held  that  he  was  not  discharged,  oy  time  being  af- 

^*        ^s> 
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4thly.  UaML  ceptor,  in  satisfaction  of  his  liability,  indorse  another  bill,  and  the 
or  •  andhow*  bolder  **  EP^f  °f  t*cn*s,  with  respect  to  the  latter,  in  not  giving 
ditchargvd.  notice  to  such  acceptor  of  the  non-payment  of  the  latter  bill,  he 
will  thereby  discharge  such  acceptor  (a) ;  bat  if  the  latter  merely- 
handed  over  the  second  bill  as  a  collateral  security,  without  indor- 
sing it,  he  would  not  be  discharged  from  liability  on  the  first  bill, 
by  any  laches  of  the  holder  of  the  second  (fc). 

We  have  seen  that  the  alteration  of  the  bill,  or  of  the  accept- 
ance, without  the  concurrence  of  the  acceptor,  and  even  in  some 
cases  with  his  assent,  will  discharge  him  from  liability  (c).  And 
where  the  drawer  of  a  bill  accepted,  payable  at  Rand  Co.  after 
keeping  it  three  or  (bur  years,  indorsed  it  to  the  plaintiffs,  erasing 
X  *  252  ~]  the  name  of  B.  and  Co.  without  the  knowledge  *of  the  acceptor; 
B.  and  Co.  having  failed  since  the  acceptance,  it  was  held  that  the 
acceptor  was  hereby  discharged  (d).  And  though  there  is  a  case 
in  which  it  has  been  supposed  to  have  been  decided,  that  if  the 
holder  strike  out  an  acceptance,  which  varies  from  the  tenor  of 
»  the  bill,  and  substitutes  an  acceptance  according  to  the  tenor,  he 

may  afterwards  restore  the  acceptance  he  struck  out,  and  that 
such  acceptance  will  continue  binding  («);  yet  it  has  been 
doubted  whether  the  determination  went  further  than  to  decide 
that  the  alteration  in  the  acceptance,  (though  it  annulled  the 
acceptance,  and  discharged  the  acceptor)  did  not  destroy  the  bill 
as  to  the  other  parties  (/). 

terwards  given  without  his  consent  to  the  drawer  by  the  indorsee,  who 
knew  that  it  had  been  accepted  for  the  drawer's  accommodation. 

In  Carstairs  v.  Rolleston,  5  Taunt  551.  1  Marsh.  207.  S.  C.  it  was  dis- 
cussed, but  not  determined,  whether  a  release  to  the  indorsee  of  an  accom- 
modation note,  discharged  the  maker,  if  the  holder  was  aware  at  the  time 
of  all  the  circumstances. 

(a)  Bodges  v.  Berry,  3  Taunt.  ISO. 

(6)  Bishop  v.  Rowe,  3M.&S.  362.— Hickling  v.  Havly,  7  TsMnt.  312. 

(c)  Ante,  130  to  136.— Long-  t>.  Moore,  3  Esp.  155.  n.  A  bittof  ex- 
change, after  acceptance,  had  been  altered  by  inserting  the  word  *:  date" 
in  the  place  of  "sight."  The  plaintiff  wanted  to  go  on  the  common  counts, 
and  offered  in  evidence  another  bill  drawn  upon  the  defendant  for  the  same 
amount,  but  not  accepted.  Lord  Kenyon  held,  that  the  plaintiff  could  not 
recover  against  the  defendant,  for  he  was  liable  only  by  virtue  of  the  in- 
strument, which  being  vitiated,  his  liability  was  at  an  end. 

(</)  Tidmanh  v.  Grover,  1  M.  &  S.  735.  ante,  133. 

(e)  Price  v.  Shute,  If  eawes,  s.  222. 1st  edit,  p  444.— Moll.  b.  2.  c.  10.  s.  28. 
A  bill  was  drawn,  payable  1st  of  January,  and  the  drawee  accepted  it  to 
pay  the  1st  of  March  ;  the  holder  struck  out  the  1st  of  March,  and  substitu* 
trd  the  1st  of  January,  and  sent  the  bill  for  payment  on  that  day,  which 
the  acceptor  refused ;  the  holder  then  struck  out  the  1st  of  January,  and 
restored  the  1st  of  March.  And  in  an  action  on  this  bill,  the  question  was, 
whether  these  alterations  did  not  destroy  the  bill,  and  Pemberton,  C.  J. 
ruled  that  they  did  not.  And  see  observations  in  Aton  v.  Winter,  1  Taunt. 
423<— Bayl.  87. 

(/)  Master  v.  Miller,  4T.R.  330.  Lord  Kenyon,  in  commenting  on  the 
case  of  Price  v.  Shute,  observes,  that  the  books  do  not  say  against  v/hom 
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Besides  the  liability  to  pay  a  bill  of  exchange,  incurred  by  the  XioKaty  of  * 
act  of  accepting  it,  the  drawee  or  another  person  may  subject  ^g^7^^ 
himself  to  liability  to  pay  the  amount  out  of  money  then  in  his  bifi. 
hands, or  which  be  may  afterwards  receive,  and  this,  although  the 
bill  itself  may  be  invalid ;  as  where  it  has  been  drawn  on  an 
agent  requesting  him  to  pay  a  sum  of  money  out  of  a  particular 
fund,  though  we  have  seen  that  such  instrument  will  be  wholly 
void  as  a  bill  of  exchange,  because  the  payment  of  it  depends 
npoo  a  'contingency  (a).  Yet  if  the  drawee  promise  to  pay  the    r  *  353  -* 
amount  when  he  shall  receive  funds,  and  the  holder  in  conse-  . 

quence  retains  the  bill,  the  amount,  when  received,  will  be  recov* 
erable  from  the  drawee  under  the  common  count  for  money  had 
and  received  (6).  So  a  draft  on  the  executor  of  a  debtor,  which 
the  executor  promised  to  discharge  on  his  receiving  assets  is  an 

the  action  was  brought,  and  it  could  not  have  been  against  the  acceptor, 
because  his  acceptance  was  struck  oat  by  the  party  himself  who  brought 
the  action ;  and  he  concludes,  "  that  on  the  person,  to  whom  the  bill  was 
directed,  refusing  to  accept  the. bill,  as  it  was  originally  drawn,  the  holder 
lesorted  to  the  drawer;"  however  Buller,  J.4T.B.  336.  says,  « that  he 
tiinot  consider  this  case  in  any  other  light  than  as  an  action  against  the 
acceptor,  because  the  books  only  state  what  passed  between  the  holder 
and  the  acceptor."— And  see  Paton  v.  Winter,  1  Taunt  423.— Bay  1.  87. 

(a)  Ante,  56. 

(b)  Steven*  v.  Hill,  5  Esp.  Rep.  247.    This  was  an  action  of  assumpsit ; 
the  first  count  was  against  the  defendant  as  the  acceptor  of  a  bill  or  ex- 
change drawn  by  Admiral  Smith  on  the  defendant  his  agent ;  the  others 
vere  the  money  counts.    The  bill  had  been  burnt  by  accident,  and  the      x 
plaintiff  gave  parol  evidence  of  it    The  defendant  was  a  navy -agent,  and 

the  bill  was  drawn  by  Admiral  Smith,  in  this  form,  "  out  of  my  half-pay, 
which  will  become  due  on  the  1st  of  January,  pay  to  Stevens  15/."    This 
was  brought  to  Hill,  who  said  he  had  then  no  money  of  Admiral  Smith's  in 
his  hands,  but  that  he  would  pay  it  out  of  the  admiral's  money  when  he  re- 
wired H.    Admiral  Smith  was  called,  he  produced  an  account  furnished 
by  Hifl  as  his  agent,  containing  an  account  of  money  received  at  different 
times  on  the  admiral's  account,  and  also  of  the  bills  drawn  by  him  on  Hill, 
on  which  there  was  a  balance  of  41/.  due  to  Hill.    It  was  objected  by  Gar- 
row,  first,  that  the  plaintiff  coidd  not  recover  on  the  count  on  the  bill,  as 
it  appeared  to  be  not  a  bill  of  exchange,  it  being  drawn  on  a  particular 
fund,  and  not  payable  generally,  which  was  necessary  to  constitute  a  legal 
bill  of  exchange.    This  count  was  abandoned  by  the  Solicitor-General, 
who  said,  that  he  should  go  on  the  count  for  money  had  and  received.    Te 
this  it  was  answered,  that  the  engagement  of  Hill  was  to  pay  the  bill  when 
he  had  money  of  Admiral  Smith's  in  his  hands,  and  that  it  appeared  by  the 
count  which  was  produced  by  Admiral  Smith,  that  the  admiral  was  the 
debtor  of  Hill,  and  of  course  that  Hill  had  no  funds  in  bis  hands  out  of 
which  only  the  bill  was  to  be  paid.    Lord  Ellenborough  having  taken  the 
papers  produced,  in  which  the  receipts  of  money  and  entries  of  bills  were 
pat  under  their  respective  dates,  observed,  that  though  on  the  general  ba- 
lance, a  sum  of  40/.  was  due  to  the  defendant,  yet  by  referring  to  dates  it 
would  appear  that  Hill,  after  the  day  the  bill  was  brought  to  him  for  ac- 
ceptance, and  after  his  declaration  as  proved,  and  before  he  had  been  call- 
ed upon  to  make  any  payment,  had  received  money  of  Admiral  Smith's 
more  than  sufficient  to  answer  the  bill,  it  was  therefore  his  duty  to  have 
reserved  for  that  bill,  and  not  to  have  paid  other  drafts  subsequently 
dnvn;  he  was  not  therefore  protected  by  subsequent  payments.    Hut 
Wdahip  added,  that  a  similar  case  of  an  army  agent  occurred  before  Lord 
Voi.  k         f  f 
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OF  ACCEPTANCE 

of  a  eqiitable  assignment  of  the  debt,  available  against  assignees  *iu 
{mf^f1^  *  bankruptcy  (a).  But  as  a  chose  in  action  is  not  assignable  so  as 
bill.  to  enable  the  assignee  to  sue  the  original  debtor  merely  by  virtue 

L  354  J  of  such  assignment,  it  follows,  that  unless  the  third  person  who 
has  funds  in  hand,  expressly  promises  to  pay,  and  such  promise 
be  accepted,  the  holder  of  the  bill  cannot  sue  him  (6) ;  and  if 
before  the  party  offer  to  pay  the  bill  it  has  been  retained  for  non- 
acceptance  (c),  the  holder  has  no  remedy  against  such  party. 
Indemnity  to  »ln  the  case  of  an  acceptance  for  the  accommodation  of  the 
h&rifrht.an    drawer, it  is  usual  to  take  from  the  drawer  a  written  undertaking 

L  J     Kenyon,  in  which  the  agent  had  promised  to  pay  the  draft  of  a  person  on 

him,  and  having  neglected  to  do  so,  an  action  was  brought ;  that  he  was  of 
counsel  for  the  defendant  in  that  cause,  and  argued  that  this  promise  of  the 
agent  was  nudum  pactum,  but  Lord  Kenyon  over-ruled  the  objection,  and 
held,  that  it  was  an  appropriation  of  so  much  to  the  use  of  the  holder  of 
the  draft,  and  made  him  liable  on  the  receipt  of  any  money  upon  the  credit 
of  which  it  was  drawn. — De  Bernales  v.  Fuller,  cited  in  14  East.  590.  n.  a. 
598.  S.  P. 

(a)  Ex  parte  Alderson  and  another,  1  Maddock,  53,  55.-2  Rose,  13. 
App.  Jane  Row  became  indebted  to  the  petitioners  in  525/.,  and  being-  a 
creditor  of  the  estate  of  John  Fish  deceased,  gave  them  a  draft  on  the  exe- 
cutor as  follows : — Please  to  pay  Messrs.  G.  and  T.  Alderson,  or  order,  four 
hundred  and  seventeen  pounds,  six  shillings,  as  part  of  the  amount  due  to 
me  for  plumber's  work  done  for  the  late  John  Fish,  Esq.  Jane  Row." 
The  petitioners  presented  the  draft  to  the  executor,  but  he,  not  being  pre- 
pared with  assets,  did  not  accept  it,  but  retained  it,  to  be  paid  when  there 
ahould  be  funds.  The  Vice-Chancellor. — This  is  a  good  equitable  assign- 
ment ;  the  executor  bound  himself  to  pay  when  in  possession  of  assets. 

(6)  Williams  ij.  Everett  and  others,  14  East.  Kep.  582.    Kelly  residing 
abroad,  having  remitted  bills  on  England  to  the  defendants,  his  bankers,  in 
J-ondon,  with  directions  in  the  letters  inclosing  such  bills,  to  pay  the 
amount  in  certain  specified  proportions  to  the  plaintiff  and  other  creditors 
.   ••«*  Kelly,  who  would  produce  their  letters  of  advice  from  him  on  the  sub- 
""  ject,  and  desiring  the  amount  paid  to'  each  person  to  be  put  on  their  re* 
spective  bills,  and  that  every  bill  paid  off,  should  be  cancelled;  and  the 
plaintiff  having,  before  the  bills  became  due,  given  notice  to  the  defen- 
dants that  he  had  received  a  letter  from  Kelly,  ordering  payment  of  his 
debt  out  of  that  remittance,  and  having  offered  them  an  lndemnitv  if  they 
-would  hand  over  one  of  the  bills  to  him,  but  the  defendants  having  refused 
to  indorse  the  bill  away,  or  to  act  upon  the  letter,  admitting,  however,  that 
they  had  received  the  directions  to  apply  the  money,  and  the  dtfendants 
having  in  fact  afterwards  received  the  money  on  the  bills  when  due,  held 
that  they  did  not  by  the  mere  act  of  receiving  the  bills  and  afterwards  the 
produce  of  them,  with  such  directions,  and  without  any  assent  on  their 
part  to  the  purport  of  the  letter,  and  still  more  against  their  express  dis- 
sent, bind  themselves  to  the  plaintifl  to  to  apply  the  money  in  discharge 
of  his  debt  due  to  him  from  Kelly,  and  consequently  that  the  plaintifl',  be- 
tween whom  and  the  defendants  there  was  no  privity  of  contract,  expre* 
or  implied,  but  on  the  contrary,  it  was  repudiated,  could  not  maintain  his 
action  against  the  defendants  as  for  money  had  and  received  by  them  to 
bis  own  4ise,  but  that  the  pre  pcrty  in  the  bills  and  their  produce  still  con- 
tinued  in  the  remitter.    And  see  assignees  of  Holland  v.  — — ,  1  Salt. 
143. — Williamson  v.. Thompson,  16  Ves.  jun.  442. 

(c)  Stewart  and  another  v.  Fry  and  another,  1  Moore's  Rep.  74.  Where 
persons  have  received  money  for  the  express  purpose  of  taking  up  a  bill 
of  exchange  two  days  after  it  became  due,  and  upon  tendering  it  to  the 
holders  and  demanding  the  bill,  find  that  they  have  sent  it  back  protested 
for  non-acceptance  to  the  persons  who  indorsed  it  to  them.    IJeld,  that 
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OF  R&L9  OF  EXCHANGE. 

to  indemnify  him,  which,  when  it  is  for  a  sum  above  20/,  should  be  indemnity  to 
stamped  as  an  agreement;  but  where  there  is  any  risk  of  bank-  DjjjJSSJ"11 
rnptcy,  it  is  advisable  to  take  a  counter  bill  or  note  so  as  to  enable 
(he  acceptor  to  prove  under  the  commission  against  the  drawer  («). 
In  the  absence  of  any  express  contract,  the  law  implies  a  con- 
tract to  indemnify  (ft).  And  it  should  seem,  that  if  an  agent  has 
accepted  bills  for  the  accommodation  of  his  employer,  he  may  in 
some  cases  retain  money  in  his  hands  to  discharge  it,  unless  the 
bill  be  delivered  up  to  him,  or  he  be  otherwise  sufficiently 
indemnified  (c),  And  where  a  sum  of  money  has  been  lodged 
with  a  party  to  indemnify  bim  against  bills  of  exchange  he  has 
accepted  for  the  accommodation  of  another,  an  action  will  not 
lie  against  him  to  recover  the  money  while  the  bills  are  outstand- 
ing, although  the  statute  of  limitations  has  run  upon  them  (d). 
And  where  a  person  who  has  funds  in  his  hands  belonging  to 
another,  or  is  otherwise  indebted  to  him,  accepts  a  bill  for  his  ac- 
commodation, and  the  drawer  afterwards  commits  an  act  of  bank- 
raptcy,  or  becomes  insolvent,  such  acceptor  may  retain  the  funds 
or  debt  until  the  bill  becomes  due,  as  an  indemnity  against  his 
liability  as  acceptor  (e).  And  since  the  49  Geo.  3.  c.  121.  a.  8* 
in  accommodation  acceptor,  beiug  in  the  nature  of  a  surety  to 
the  drawer,  *may  prove  under  the  commission  against  him,  [  *  256  ] 
although  he  has  been  obliged  to  pay  the  bill  after  the  act  of  bank- 
ruptcy (/). 


pursue. 


The  inquiry  into  the  conduct  which  the  holder  of  a  bill  of  ex-  Sec«3-  °* 
change  should  pursue  on  a  neglect  or  refusal  to  accept  at  all,  or  ancet  and  the 
on  the  offer  of  a  condition  or  partial  acceptance,  may  be  made  csh"diJctti1 
under  the  following  heads :  holder  must 

First,  When  notice  is  requisite.  ?.c.r^ipon 

Secondly,  The  mode  of  giving  notice. 

such  persons  having  received  fresh  orders  not  to  pay  the  bill,  were  not  tis> 
bit  to  an  action  by  the  holders  for  money  had  and  received,  when  upon 
the  bills  being  re-procured  and  tendered  to  them,  they  refused  to  pay 
the  money. 

(a)  See  post,  as  to  the  proof  of  a  bill  by  surety,  and  as  to  cross  paper. 

(6)  Young  v  Hockley,  3  Wils.  346.  and  262.— Sparkes  v.  Martindale,  8 
East.  593.  As  to  what  damages  the  sureties  may  recover,  even  costs  in  er- 
ror, see  3  Wils.  13.— 1  Atk.  §62. 

(c)  Madden  v.  Kempster,  1  Campb.  12.— Ex  parte  ketcalfe,  11  Ves. 
407. 

(</)  Morse  v.  WuTiama,  3  Campb.  418. 

(0  Wnkins  v.  Casey,  7T.R.  711.  as  observed  upon  in  WiHis  t>.  Free* 
nan,  12  East.  659^-11  Ves.  jun.  407.— 1  Campb  12. 

(/)  See  post,  Chap,  on  Bankruptcy.— Ex  parte  Yong-e,  3  Yes.  &  Bea.  46. 
-Stedman  v.  Mortimer,  13  East.  427.  ' 


OF  FftOTBST  AWD  NOTICE: 

gee.  3.— Of  thirdly,  The  time  when  it  must  be  given. 

S^nTthc  fourthly,  By  whom  it  must  be  given. 

conduct  Fifthly,  To  whom  it  should  be  given. 

holder  must  Kithly,  Of  the  liability  of  the  parties  on  receiving  notice. 

thereupon  Lastly,  Of  the  consequences  of  the  holder's  neglect  to  give 

pursue.  notice,  and  how  waived,  $c. 

1st.  When  It  has  already  been  observed  that  a  presentment  for  acceptance 

noticed  mm-  |s  only  necessary  when  a  bill  is  made  payable  within  a  certain 

acceptance  is  . 

wce*»aryf       period  after  sight  (a  J.    If,  however,  in  that  or  any  other  case,  a 

*Bd  C°Drf"     °*^  De  Pre9cnt*d»  am*  an  acceptance  be  refused,  or  only  a  con- 
kches.  ditional  or  partial  acceptance  be  offered,  notice  should  immediately 

be  given  to  the  persona  to  whom  the  holder  means  to  resort  for 
payment,  or  they  will  in  general  be  totally  discharged  from  their 
respective  liabilities,  not  only  on  the  bill  of  exchange,  bat  the 
original  consideration  of  it  (b);  and  it  is  not  sufficient  for  the 
bolder  to  wait  till  the  time  mentioned  in  the  bill  for  payment  has 
£  •  257  "]    elapsed,  and  then  to  give  notice  of  non-acceptance  *as  well  as  of 
non-payment  (cj.    But  we  have  seen  that  a  bona  fide  holder,  to 
whom  a  bill  has  been  transferred  after  refusal  to  accept,  is  not 
affected  by  the  neglect  of  any  previous  holder  in  giving  notice  of 
that  fact  (d).    And  if  the  bill  were  given  on  a  wrong  stamp,  iht 
neglect  to  .present  it  for  acceptance  or  give  notice  of  the  refusal 
may  not  prejudice  (e) ;    and  if  the  bill   were  given  only  as  a 
collateral  security,  and  the  party  delivering  it  were  no  party  to  it, 
he  will  not  in  such  case  be  discharged  from  his  original  liability 
by  the  laches  of  the  holder  (f).    And,  as  no  laches  can  be  imput- 
ed to  the  crown,  if  a  bill  be  seized  under  an  extent  before  it  is 
due,  the  neglect  of  the  officer  of  the  crown  to  give  notice  of  the 
dishonour,  will  not  discharge  the  drawer  or  indorsers  (g).    The 
reason  why  the  law  requires  the  holder  to  give  due  notice  of  non- 
acceptance  by  the  drawee  is,  that  the  anterior  parties  to  the  bill 
may  respectively  take  the  necessary  measures  to  obtain  payment 
from  the  parties  respectively  liable  to  them,  and  if  notice  be  not 
given  it  is  a  presumption  of  law,  that  the  drawer  and  indorsers  are 


(a)  Ante,  206. 

(b)  Ante,  125,  6,  7,  8.— Bridges  v.  Berry,  3  Taunt.  130.— Ruckerr .  Kil- 
ler, 16  East.  4 J.— Bay  1.  167. 

(c)  Roscow  v.  Hardy,  2  Campb.  458.— 12  East.  434.  S.  C— Btesardr 
Hint,  5  Burr.  2670.— Goodall  v.  Dolley,  1  T.  R.  712.— Anonymous,  1  Veutr. 
45— Poth.  pi.  133.— Dagsliah  v.  Weatherbv,  2  Bla.  Rep.  747.  per  Lon) 
EHenborough,  in  Orr  v.  Maginnis,  7  East.  38&>- 3  &  4  Ann.  c.  9.  s.  7. 

fd)  Ante,  161,  n.  1 — Selw.  4th  ed.  319. 

>)  Ante,  75.— Wilson  r.  Vysar,  4  Taunt.  2S8. 

[/)  Ante,  126,  7,  8.— Warrington  v.Furbor,  8  East.  24». 

1g)  West  on  Extents,  28>  9. 
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OF  JTON-ACCEPTAWOE  OF  A  BILL. 

prejudiced  by  the  omission ;  and  it  i§  on  this  principle  that  notice  **•  ^** 
•f  non-acceptance  and  non-payment  are  required  (a).  acceptance  is 

Prom  some  cases  to  be  found  in  the  books  (6)  it  appears  to  necewary. 
bate  been  formerly  holden,  that  it  was  incumbent  on  the  person 
insisting  on  the   want  of  notice,  to  prove  that  he  had  really         * 
sustained   damage  by   the  *  laches  of  the    holder ;    but  it  has  K  [  *  258  ] 
been  settled  by  later  decisions,  that  such  damage  is  to  be  pre  sum-  \ 
ed,  and  that  the  only  excuse  for  the  omission  is  the  proof  of  the    . 
want  of  effects  in  the  hands  of  the  drawee  (c) ;  and  it  is  always  ' 
presume^  till  the  contrary  appears,  Jhat  the  drawer  of  a  bill  has 
effects  in  the  drawee's  hands,  and  that  the  indorser  or  assignor 
his  given  value  for  it,  and  consequently  that  each  may    have 
suitaioed  a  loss  by  the  holder's  neglect  to  give  notice  (</),  by 
which  the  chance  of  obtaining  satisfaction  from  tip  parties  liable  ' 
to  them,  mast  necessarily  be  rendered  more  precarious. 

But  if  the  drawer  of  a  bill,  from  the  time  of  making  it  to  the 
time  when  it  was  due,  had  no  effects  in  the  hands  of  the  drawee 
or  acceptor,  and  the  bill  was  drawn  for  the  accommodation  of 
such  drawer,  he  is  prima  facie  not  entitled  to  notice  of  the 
dishonour  of  the  bill  (e);  nor  can  he  object,  in  such  case,  that  a 

(a)  Whitfield  v.  Savage,  2  Bos.  &  Pul.  280, 1— Orr  v.  Maginnis,  7  East. 
362. 

(4)  Mogadara  v.  Holt,  1  Show.  318.— 12  Mod.  15.  S.  C— Butler  v.  Play, 
1  Mod.  27. — Sarsfield  v.  Weatherby,  Comb.  152.  — Bickerdike  vt  Bollman, 
1 T.  R.  406.— Vin.  Ab.  tit.  Bills  of  Exchange,  M.— Poth.  pi.  157,  8.— 
Postlethw.  tit.  Bills  of  Exchange,  16,  17.— Whitfield  v.  Savage,  2  Bos.  & 
Pul.  280, 1. 

(c)  BayL  133  n.  1.— Dennis  v.  Morrice,  3  Esp.  Rep.  158.  In  an  action 
oa  a  bill  brought  by  an  indorsee  against  the  drawer,  it  appeared,  that  no 
notice  had  been  given  to  the  defendant  of  non-payment  by  the  acceptor,  to 
excuse  which,  the  plaintiff  offered  to  prove,  that  in  fact,  the  defendant  had 
not  been  prejudiced  by  the  want  of  such  notice.  But  Lord  Kenyon  said, 
the  only  case  in  which  notice  is  dispensed  with  is,  where  the  drawer  has 
no  effects  in  the  hands  of  the  drawee.  This  would  be  extending  the  rule 
still  further  than  ever  has  been  done,  and  opening  new  sources  of  litigation, 
in  investigating  whether  in  fact  the  drawer  did  receive  a  prejudice  from  the 
*anl  of  notice  or  not.  He  rejected  the  evidence,  and  nonsuited  the  plain* 
tiif.  Bed  vide  frrthier  Traite"  du  Contrat  de  Change,  part  1.  chap.  5.  num.. 
157,8. 

((f)  Per  Fuller,  J.  in  Bickerdikc  v.  Bollman,  1  T.  R.  406,  409.— Tatlock 
t.  Harris,  3  T.  R.  182.— Anonymous,  Ventr  45.— Nicholson  v.  Gouthit,  2 
Hen.  Ilk.  612.— Mogadara  v.  Holt,  1  Show.  317. 

(e)  Legge  v.  Thorpe,  2  Campb.  310.  12  East.  171.  S.  C.  where  the  rule, 
principle,  and  inconveniences  are  stated ;  and  see  Walwyn  v.  St.  Quintin, 
1  Boi.  fc  PuL  654,  5 — Clegg  v.  Cotton,  3  Bos.  &  Pul.  241,  2.— Gale  v. 
Walsh,  5  T.  B.  239.— Poth.  pi.  157.  -Bickerdiks  v.  Bollman,  1 T.  R.  405.— 
GoodaH  v.Dolley.  id.  712.— Rogers  v.  Stephens,  2  T.  R.  713.— Nicholson  v. 
Gouthit,  2  Hen.  Bla.  610.— Staples  v.  Okines,  1  Esp.  Rep.  333.— Wilkes  *. 
Jacks,  Peake's  Ca.  N.  P.  202.  The  progress  of  the  cases  on  this  subject  is 
also  stated  in  Brown  v.  Maffey,  15  East.  216.  —See  also  Bayl.  131, 2, 137. 

Bickerdike  and  another,  assignees  of  Reichard  v.  Bollman,  1.  T.  R.  405. 
The  only  question  upon  a  case  reserved  was,  whether  the  bill  the  bank- 
nipt  had  drawn  in  favour  of  the  petitioning  creditor,  upon  a  man,  who  then, 
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1st.  When 
notice  of  non- 
acceptance  is 
necessary; 
and  what  ear- 
cliffy  Omis- 
sions.      * 


[  *260  ] 
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•foreign  bill  should  have  been  protested  fa  J.  In  this  ease,  the 
drawer,  being  himseIC  the  real  debtor,  acquires  no  right  of  aai»a 
against  the  acceptor  by  paving  the  bill,  and  suffers  no  injury 
from  want  of  notice  of  non-acceptance  or  non-payment,  and 
therefore  the  laches  of  the  holder  affords  him  no  defence  (6). 

But  it  is  no  excuse  for  not  giving  notice  to  the  indor$er  of  a  bill, 
that  the  acceptor  had  no  effects  of  *the  drawer  (c).  And  although 

and  from  that  time,  till  the  bill  became  due,  was  one  of  the  bankrupt's 
creditors,  had  discharged  so  much  of  the  petitioning  creditors'  debts,  no 
notice  having-  been  given  of  its  dishonour  to  the  bankrupt ;  and  the  court, 
alter  argument,  were  of  opinion  it  had  not,  because  the  reason  why  notice 
is  in  general  necessary  is,  that  the  drawer  may  without  delay,  withdraw  bis 
effects  from  the  drawee,  and  that  no  injury  may  happen  to  him  from  want 
of  notice ;  but  where  the  drawer  has  no  effects  in  the  hands  of  the  drawee, 
be  cannot  be  injured,  and  is  not  entitled  to  any  notice.  In  Brown  v.  M*f- 
*fey,  15  East  221.  Lord  Ellenborough,  C.  J.  observed,  that  the  doctrine  of 
dispensing  with  notice  of  the  dishonour  of  a  bill,  had  grown  almost  entirely 
out  of  this  case,  and  that  though  there  might  have  been  previous  decisions 
to  the  same  effect  at  Nisi  l'rius  yet  none  had  been  brought  in  revision  be- 
fore the  court  till  this  case ;  that  decision  dispensed  with  notice  to  the 
drawer,  where  he  knew  before-hand  he  had  no  effects  in  the  hands  of  tike 
drawee,  and  had  no  reason  to  expect  that  the  bill  would  be  paid  when  it 
became  due. 

Goodall  v,  Dolley,  1  T.  R.  712.  In  this  case,  upon  the  application  for  a 
new  trial,  the  plaintiff's  counsel  offered  an  affidavit  that  the  drawer  had  no 
effects  in  the  nands  of  the  drawee  ;  but  the  court  thought  that  made  no 
difference,  the  action  being  brought  against  the  payee  ;  but  by  Duller,  J, 
had  the  action  been  against  the  drawer  I  should  have  been  willing  to  let  in 
the  affidavit,  that  would  be  the  like  case  of  Bickerdike  v.  Bollman.  If  the 
drawer  has  no  effects  in  the  hands  of  the  drawee,  he  cannot  be  injured  by 
want  of  netice. 

Legge  r.  Thorpe,  12  East's  Hep.  171.— 2  Campb.  310.  S.  C.  This  was 
an  action  by  an  indorsee  against  the  drawer  of  a  foreign  bill,  drawn  upon 
C.  B.  Wyatt,  payable  one  month  after  sight,  of  which  acceptance  had  been 
refused.  The  declaration  negatived  effects  in  the  hands  of  the  drawee,  or 
any  consideration  for  the  bill.  It  appeared,  at  the  trial,  that  the  defendant 
had  no  effects  in  Wyatt's  hands,  ana  that  the  latter  had  therefore  refused 
acceptance;  but  that  Wyatt  was  one  of  the  executors  of  Weeks,  and  that 
Weeks's  executors  had  desired  the  defendant  to  employ  the  payee  of  this 
bill  to  do  some  carpenter's  work  on  Weeks's  property,  and  the  defendant 
drew  this  bill  on  Wyatt  for  the  payment  of  the  payee,  Wyatt  denied  that 
he  had  assets  to  pay  the  bill.  The  only  question  was,  whether  a  protest  for 
non-acceptance  were  necessary ;  Lord  Elleuborough  thought  not ;  and  a 
verdict  was  given  for  the  plaintiff;  but  the  point  was  reserved,  and  on  a 
rule  nisi  for  nonsuit,  and  cause,  shewn,  the  whole  court  held  that  this  case 
was  governed  by  those  of  Bickerdike  v.  Bollman,  1  T.  B.  405.  and  Rogers 
t.  Stevens,  2  T.  R.  713.  and  discharged  the  rule. 

(a)  Legge  r.  Thorpe.  2  Campb.  310.— 12  East.  171.  S.  C — see  the  last 
note. 

(b)  Per  Chambre,  J.  in  Leach  v.  Hewitt,  4  Taunt.  733. 

(r)  Wilts  v.  Jacks,  Peake  Kep.  202.  In  an  action  against  the  defend- 
ant, as  indorser  of  a  bill,  drawn  by  Vaughan  on  Eustace  and  Holland,  it  ap- 
pealed, tli at  notice  had  not  been  given  to  the  defendant,  upon  which  the 
plaintiff  offered  to  shew,  that  Vaughan  had  no  effects  in  the  hands  of  Eu- 
stace and  Holland.  Scd  per  Lord  Ken  von,  C.  J.  "  That  circumstance 
will  not  avail  the  plaintiff,  the  rule  extends  only  to  actions  brought  against 
the  drawer ;  the  indorser  is  in  all  cases  entitled  to  notice,  for  he  has  no 
concern  with  the  accounts  between  the  drawer  and  the  drawee.*'  The 
plaintiff*  then  proved  a  letter  from  the  defendant,  acknowledging  the  debt, 
and  promising  to  pay,  and  upon  that  he  had  a  verdict. 


OF  NOftMfcCCfirrAVJCB  Of  ft  ttlL. 

no  consideration  passed  between  the  payee  and  drawer  of  a  bill  ^  When 
of  exchange,  it  is  not  to  be  considered  an  accommodation  bill   as  acceptance  is 
to  the  tatter,  if  there  was  a  valuable  consideration  as  between  the  necessary  ,- 
payee  and  the  acceptor  (a).     So  a  person,  who,  without  considera-  ^J^i^ 
tma,  but  without  fraud,  endorsed  a  bill,  the  drawer  and  acceptor  sions. 
of  which  proved  to  be  fictitious  persons,  is  entitled  to  due  no- 
tice of  the  dishonour,  or  he  will  be  discharged  (/>). 

It  his  been  decided,  that  where  a  bill  has  been  drawn  for  the 
accommodation  of  the  payee,  and  the  drawer  had  no  effects  in  the* 
hands  of  the  drawee,  though  the  payee  had,  Such  drawer  is  not  en- 
titled *to  notice  of  non-payment  (c);  but  this  decision  seems  que*-  £  *  £61  3 
tionable,  for  whenever  a  party  to  a  bill  is  entitled  to  his  remedy 


(a)  Scott  v.  Lifford,  1  Campb.  246.  Payee  against  the  drawer  of  a  bill 
of  exchange;  tbe  defence  was,  that  the  bill  was  drawn  without  considera- 
tion, and  that  the  plaintiffs  had  received  satisfaction.  Agar  having  an  ac- 
ceptance due  to  tuc  plaintiffs,  requested  it  Tcnewed,  to  which  they  con- 
sented, provided  that  the  defendant  would  draw  a  bill  upon  Agar  for  the 
amount  which  he  was  to  accept,  and  which'  was  accordingly  done.  Agar 
also  lodged  policies  of  insurance  to  a  large  amount  with  the  plaintiffs,  by 
uray  of  collateral  security,  upon  which  a  certain  per  centage  had  since  been 
awarded  due  upon  them.  Lord  Ellenborough  held,  that  the  bill  was  not 
an  accommodation  bill,  there  having  been  a  consideration  between  the 
payees  and  acceptor,  and  that  if  it  had  been  proved  that  the  plaintiffs  had 
received  any  tiling  upon  the  policies,  that  would  pro  tanto  be  a  satisfaction, 
that  the  plaintiffs  were  entitled  to  recover  the  whole  sum  mentioned  irt<he 
bill,  and  must  deliver  up  the  policies,  or  refund  the  money  received  under 
them. 

(b)  Leach  v.  Hewitt,  4  Taunt.  731.  This  was  an  action  against  the  de- 
fendant, as  indorse?  of  a  bill  of  exchange,  purporting  to  be  drawn  by  Ito- 
£e«,  Crooke,  &  Co.  and  dated  from  the  Northampton  Bank,  and  purport- 
ing to  be  accepted  by  Kogers,  &  Co.  Lombard  Street,  in  favour  of  the  de- 
fendant It  appeared  at  the  trial,  that  the  defendant  had  indorsed  the  bill 
at  the  request  of  one  Cattle,  and  that  it  had  come  to  the  hands  of  the  plain- 
tiff for  a  valuable  consideration.  When  the  bill  became  due,  no  such  per- 
sons u  Kogers  &  Co-  were  to  be  found  in  Lombard  Street,  nor  the  drawers 
at  Northampton.  After  four  days,  the  plaintiff  found  the  defendant,  who 
lived  m  Clerkenwell.  The  defence  was,  that  he  had  not  had  due  notice  of 
the  dishonour  of  the  bill.  There  was  no  evidence  that  the  defendant  wa» 
party  to  the  fraud.  Mansfield,  C.  J.  directed  the  jury,  that  if  the  conduct 
cf  the  defendant  was  not  fraudulent  he  was  entitled  to  notice,  and  the  jury 
finding  that  the  defendant  was  not  privy  to  the  fraud,  the  plaintiff,  was 
nonsuited  i  and  upon  a  rule  to  set  aside  the  nonsuit,  and  have  a  new  trial, 
the  court  held,  that  the  defendant  was  entitled  to  notice,  and  discharged 
tbe  rule. 

(c)  Walwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  652.-2  Esp.  515.  S.  C.  In  an 
action  by  the  indorsee  against  the  drawer  of  a  bill,  it  appeared  to  have  been 
drawn  to  accommodate  the  payee,  who  had  placed  securities,  on  which  he 
wished  to  raise  money,  in  the  hands  of  the  acceptor ;  the  defendant  had  no 
effects  in  the  hands  of  the  drawee,  and  no  notice  having  been  given -to  him 
of  the  dishonour  of  the  bill,  the  question  was,  whether  that  were  made  ne- 
cessary by  the  payee's  having  effects  in  the  hands  of  the  drawee.1  Evre, 
C.  J.  directed  a  verdict  for  the  defendant,  with  liberty  for  the  plaintiff'  to 
move  to  enter  a  venlict  for  him.  After  a  rule  nisi  accordingly,  and  cause 
shewn,  the  court  held,  that  the  defendant  was  not  entitled  to  notice.  Postea 
to  the  plaintiff  on  another  ground. 
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OF  PROTEST  AND  HOTIOB 

1st.  When  •  over  against  another  party  he  maybe  prejudiced  by  the  delay  in 

notice  of  non-  L.  *•         r  ^i       «•  i  »   \ 

acceptance  is  S,vmR  h,m  notice  of  the  dishonour  (a). 

necessary;  It  has  also  been  hohlen,  that  if  the  payee  of  a  note  lend  his  name 

niBe7omJs^'  mcrety  t0  8*ve  "*  credit,  and  to  enable  the  maker  to  raise  money 
aons.  upon  it,  and  knows  at  the  time,  that  the  maker  is  insolvent,  he 

is  not  entitled  to  notice,  and  that  it  is  no  defence  for  him  that  the 
note  was  not  properly  presented  for  payment  (ft).    Bui  as  the 
m  [  *  £62  3    *PaJee  would  in  that  case,  upon  paying  the  note,  have  a  clear 
*  right  of  action  against  the  maker,  it  should  seem  that  he  is  enti- 
tled to  notice  of  the  dishonour  (c).    And  where  a  J>ill  was  drawn 

(a)  See  Smith  v.  Beckett,  13  East.  187.  post,  262,  and  Brown  *.  Maflcy, 
15  East.  216.  post,  262.     Bay}.  136,  7. 

(b)  De  llerdt  v.  Atkinson,  2  Hen.  Bla.  336.  In  an  action  against  the 
payee  of  a  note,  it  appeared  that  the  note  was  not  presented  for  payment 
till  the  day  after  it  became  due,  and  that  no  notice  was  given  to  the  de- 
fendant till  five  days  after  such  presentment,  but  it  also  appearing  that  the 
defendant  gave  no  value  for  the  note  ;  that  he  lent  his  name  merely  to  give 
it  credit,  and  that  he  knew  at  the  time  the  maker  was  insolvent.  Eyn ,  C. 
J.  directed  the  jury  to  find  for  the  plaintiff,  which  they  did.  A  rule  to  *hcw 
cause  why  a  new  trial  should  not  be  granted,  and  upon  cause  shewn,  F.yr<\ 
C.  J.  said,  if  the  maker  is  not  known  to  be  insolvent,  insolvency  will  not  ex- 
cuse the  want  of  an  early  demand,  but  knowledge  excludes  all  presump- 
tion which  would  otherwise  arise  ;  here  the  money  was  to  be  raised  upon 
the  defendant's  credit ;  he  meant  to  guarantee  the  payment,  and  no  loss 
could  happen  to  him  from  the  want  of  notice.  And  per  Buller,  J.  'i  lie 
general  rule  is  onlv  applicable  to  fair  transactions  where  the  bill  or  note 
has  been  given  for  value,  in  the  ordinary  course  of  trade.  It  is  said,  insol- 
vency does  not  take  away  the  necessity  of  notice  ;  that  is  true,  where  a  va- 
lue has  been  given,  but  no  further ;  here  the  defendant  lent  his  name 
merely  to  give  credit  to  the  note,  and  was  not  an  indorser  in  the  common 
course  of  business."  Heath  and  Itooke,  Justices,  concurring,  the  rule  v.ai 
discharged.  But  in  Bayley  on  Bills,  3d  ed  1*6.  it  is  obserred,  that  the 
court  appear  to  have  proceeded  on  a  misapplication  of  the  rule,  which  ob- 
tains as  to  an  accommodation  acceptances  ;  in  those  cases,  the  drawer  be- 
ing himself  the  real  debtor,  requires  no  right  of  action  against  the  acceptor 
by  paying  the  bill,  and  suffers  no  injury  from  want  of  notice  of  non-pay- 
ment b\  the  acceptor.  But  in  this  case  the  maker  was  the  real  debtor,  and 
the  payee  the  mere  surety,  having  a  clear  right  of  action  against  the  maker, 
upon  paying  the  note,  and  therefore  entitled  to  notice  to  enable  him  to  ex- 
ert that  right. 

.  In  Sisson  v.  Tomlinson,  London  sittings,  17th  December,  1805.  Se!\r. 
'  'Ni.  Pri.  4th  ed.  324.  n.  31.  and  observed  upon  in  Brown  v.  MafTey,  15  East. 
'122.  Lord  Ellcnborough,  C.  ,1.  ruled,  on  the  authority  of  the  preceding 
case,  that  where  the  indorser  has  not  given  any  consideration  fofa  bill,  and 
knows  at  the  time  the  drawer  has  not  any  effects  in  the  hands  tifthe 
drawee,  he  (the  indorser)  is  not  entitled  to  notice  of  non-payment  as  a  bo- 
na fide  holder  for  a  valuable  consideration  would  be.  But  sec  Smith  r. 
Beckett,  13  East.  187.  and  next  note,  and  Brown  v.  Maffey,  B.  R.  Hil.  52 
<ieo.  3.  15  East.  216,  in  which  last  case  it  was  holden,  that  an  indorser  is 
entitled  to  notice  of  dishonour,  although  he  has  not  received  any  value  for 
his  indorsement  if  he  did  not  know  that  the  bill  was  an  accommodation  bill 
in  its  inception. 

(c)  Smith  v.  Beckett,  13  East.  187. — Bayl.  136.  In  an  action  against  the 
payee  and  indorser  of  a  note  drawn  by  Canning,  dated  28th  October,  18U9, 
und  payable  on  demand,  it  appeared  that  the  defendant  had  lent  his  name 
to  this  and  other  notes  merely  to  enable  Canning  to  obtain  credit  with  the 
plaintiffs,  bis  bankers,  he  having  then  lately  stopped  payment,  which  was 


OF  NON-ACCEPTANCE  OF  A  BILL* 

for  the  accommodation  of  a  remote  indorsee,  and  the  names  of  all  1st.  When 
the  prior  parties  were  lent  to  him,  it  wa$  hoiden  in  an  action  ^epunceis 
igaiostone  of  those  parties,  an  indorser,  that  the  latter  was -en-  necestaru; 
titled  to  notice  of  the  dishonour  of  the  bill,  because  upon  paying  JD^omi**" 
it  he  would  be  entitled  to  sue  such  indorsee  for  re-payment  (a),  won. 


well  known  to  all  the  parties.  The  plaintiffs  made  advances  for  six  months 
on  these  notes,  which  advances  they  af  erwards  renewed  without  any  com- 
municauon  with  the  defendant.  On  the  28th  May,  1810,  Canning  became 
bankrupt,  and  payment  was  afterwards  demanded  and  refused,  but  no  no- 
tice of  this  dishonour  was  given  to  the  defendant.  Lord  Ellenborough 
thought  a  notice  necessary,  and  nonsuited  the  plaintiffs ;  and  on  a  motion  to 
set  aside  the  nonsuit,  De  Berdt  v.  Atkinson  was  cited,  but  the  court  held 
clear!},  that  a  notice  was  necessary,  especially  as  the  advances  had  been 
renewed  without  the  plaintiffs  knowledge. 

(a)  Brown  and  others  v.  Maffey,  15  East.  216.  where  a  bill  was  drawn, 
accepted,  and  indorsed  by  several  indorsers,  for  the  accommodation  of  the 
list  indorser,  and  the  acceptor  had  no  effects  of  the  drawer  in  his  hands, 
but  that  fact  was  not  known  to  the  defendant,  one  of  the  prior  indorsers ;  it 
*as  held  that  the  defendant  was  entitled  to  notice  of  the  dishonour  before 
the  holder  could  maintain  an  action  against  him,  in  order  to  enable  him 
(even  if  he  had  no  remedy  upon  the  bill)  to  call  immediately  upon  the  last 
indorser  to  whom  he  bad  lent  the  security  of  his  indorsement,  without  va- 
lue received,  and  who  had  received  the  money  upon  that  security.    Lord 
Ellenborough,  after  observing  on  the  case  of  Bickerdike  v.  Bollman,  as 
tmtc,  258,  said,  that  decision  dispensed  with  notice  to  the  drawer,  where 
be  knew  beforehand,  that  he  had  no  effects  in  the  hands  of  the  drawee, 
and  had  no  reason  to  expect  that  the  bill  would  be  paid  when  it  became 
die.   But  that  exception  must  be  taken  with  some  restrictions,  which, 
s'nee  I  have  sat  here,  I  have  often  bad  occasion  to  put  upon  it,  as  where  a 
drawer,  though  he  might  not  have  effects  at  the  time  of  the  drawing  of  the 
bill,  in  the  drawee's  bands,  has  a  running  account  with  him,  and  there  is  a 
fluctuating  balance  between  them,  and  the  drawer  has  reasonable  ground 
to  expect  that  he  shall  have  effects  in  the  drawee's  hands  when  the  bill  be- 
came due :  in  such  cases  L  have  always  held  the  drawer  to  be  entitled  to 
notice,  because  he  draws  the  bill  upon  a  reasonable  presumption  that  it 
vill  be  honoured,  (vide,  Orr  r.  Maginnis,  7  East.  359. — Legge  v.  Thorpe,  . 
12  Cast  171 .)  when  indeed  it  is  a  mere  accommodation  bill,  without  assets 
ifl  hand,  or  any  expected,  no  notice  to  the  drawer  U  necessary,  according 
to  the  established  authorities ;  but  1  should  be  sorry  to  extend  the  doctrine 
further.    It  is  said,  however,  that  I  extended  it  to  the  case  of  an  indorser, 
in  Sisson  v.  Tomlinson.    But  without  surrendering  that  case,  the  circcm* 
sances  of  which  were  different  from  the  present,  and  may  make  it  at  least 
D't?  questionable  :  here  it  is  clear  that  the  defendant  had  no  knowledge 
of  the  acceptor's  having  no  assets  of  the  drawer  in  his  hands,  and  that  the 
dawcr  put  bis  name  to  it  merely  as  a  co-surety  for  Woods,  and  therefore 
«hen  it  was  dishonoured,  it  became  most  material  to  the  defendant  that  he 
should  have  had  notice  in  order  to  enable  him  to  proceed  against  W  oods, 
for  whom  he  was  m  substance,  though  not  in  form,  a  surety ;  for,  if  he  had 
to  notice,  he  might  lose  his  benefit  of  reimbursement  against  Woods,  who 
hsd  received  the  money  upon  the  security  of  the  defendant,    I  therefore 
think  that  the  nonsuit  was  proper  for  want  of  such  notice.    And  Grose  J. 
concurring,  Bayley,  J.  said,  he  was  of  the  same  opinion,  and  that  the  foun- 
dation of  Mr.  J.  Bullets  opinion  in  Bickerdike  v.  Bollman,  was  this,  that 
&e  drawer  having  no  assets  in  the  drawee's  hands,  could  not  be  injured  bf 
the  non-payment  of  the  bill,  or  the  want  of  notice  that  it  had  been  dishon- 
oured; and  that  is  true,  as  against  the  drawer,  but  as  against  an  indorser 
*'flo  is  not  the  party  to  provide  for  taking  up  the  bill  in  the  first  instance, 
and  who  has  a  remedy  over,  the  want  of  notice  is  au  injury  to  him.    In 
*omey  v.  Mendez  Da  Costa,  1  Esp.  Rep.  302.  it  would  have  been  a  fran<i. 
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OF  PROTEST  AND  NOTICE 

lit.  When  But  if  the  payee  of  a  note  *lends  his  name  to  secure  a  composi- 
»ccepUnceU  ^on  ^rom  ^c  drawer  *°  a  creditor,  and  takes  effects  of  the  draw- 
necessary,-      ers  to  answer  it,  he  is  not  entitled  to  notice,  because  it  would  *be 

cratom!**'  a  ^rau<^  *n  n*m  *°  ca^  uPon  ^nc  maker  who  had  thus  deposited  ef- 
sion.  fects  in  his  hands  to  answer  the  amount  of  his  indorsement  (a). 

r  •  q&a  1  ^  ^as  nowever  Deen  ne^>  that  it  is  no  excuse  for  not  having 
*~  J    presented  a  note  in  time  for  payment  that  the  defendant  indorsed 

it  to  guarantee  a  debt  due  from  the  maker,  or  that  the  defen- 
dant knew  before  it  was  due,*  that  the  maker  could  not  pay  it,  and 
had  desired  a  banker,  at  whose  house  it  was  made  payable,  to  send 
it  to  him  and  he  would  pay  it  (&).  And  a  person  who  has  guar- 
anteed the  payment  of  money  to  be  paid  by  a  bill,  is  entitled 
(though  no  party  to  the  bill)  to  insist  on » the  neglect,  to  make  a 
proper  presentment  or  to  give  due  notice  of  the  dishonour  of  such 


in  the  indorser  to  call  upon  the  maker  of  the  note,  because,  before  it  be- 
came  due,  the  maker  had  deposited  effects  in  his  hands  to  answer  the 
amount  of  his  indorsement,  and  tlterefore  he  had  no  right  to  complain  of 
the  want  of  notice.  But  in  this  case,  if  die  defendant  had  had  notice  of  the 
non-payment  at  the  time,  he  would  have  been  enabled  to  call  upon  Wow  Is 
immediately.  The  case  of  Smith  v.  Beckett,  has  established,  that  a  party 
does  not  waive  his  light  to  notice  by  lending  his  indorsement  as  a  security 
to  enable  the  drawer  to  raise  money  on  it.     Rule  discharged. 

(a)  Corney  v.  Da  Costa,  1  Esp.  Rep.  303.  Da  Costa  and  Co.  compound- 
ed with  their  creditors,  and  to  secure  the  composition,  drew  notes  in  fat  our 
of  the  defendant  which  he  indorsed  to  the  creditors.  The  defendant  took 
effects  of  Da  Costa  and  Co.  at  the  time  to  the  amount  of  the  composition, 
and  an  action  being  brought  against  him  upon  one  of  these  indorsements 
lie  insisted  that  he  had  no  notice  of  the  non-payment  of  the  note,  until  (we 
weeks  after  it  was  due,  but  Uuller,  J.  held,  that  he  was  not  entitled  to  no- 
tice, and  the  plaintiff' had  a  verdict.  See  observations  on  this  case  in  Brown 
v.  Maft'ey,  15  East.  222,  3. — Ante,  2(53,  in  notes. 

(b)  Nicholson  v.  Gouthit,  2  Hen.  Bla.  609.  Gouthit  and  Burton  undertook 
to  guarantee  an  instalment  on  the  debt  of  Green's,  and  for  that  purpose  Green 
drew  notes  payable  to  Gouthit  at  Drury  and  Co.'s  which  Gouthit  ami 
Burton  indorsed,  after  which  they  were  delivered  to  the  creditors.  Before 
they  became  due,  Gouthit  enquired  at  Drury  and  Co.'s,  if  they  had  am 
effects,  and  on  their  saying  they  had  not,  he  desired  them  to  send  the  notes 
to  him  and  he  would  pay  them.  Many  notes  were  accordingly  presented 
and  paid,  but  the  note  in  question  not  being  presented  till  three  days  alter 
it  was  due,  Gouthit  refused  to  pay  it.  Burton  had  supplied  him  with  mo- 
ney to  take  up  all  the  notes,  but  as  this  was  not  presented  when  due,  h** 
had  returned  the  money  destined  to  pay  it.  An  action  was  brought  agains' 
Gouthit,  and  upon  the  trial.  Eyre,  C.  J.  thought,  as  he  knew  the  note  would 
not  be  paid  at  Drury  and  Go's,  and  had  provided  money  for  it,  and  as  lm 
indorsement  was  by  way  of  guarantee,  he  was  not  injured  by  the  delay,  an-1 
that  the  request  to  send  the  notes  to  him  was  either  a  waiver  of  notice  m 
■notice  by  anticipation ;  but  on  a  rule  nisi  to  enter  a  nonsuit,  and  cau;><* 
shewn,  though  he  thought  the  justice  was  clearly  with  the  plaintiff,  h? 
thought  he  could  not  recover;  for  though  the  indorsement  was  by  way  ot 
guarantee,  it  was  liable  to  all  the  legal  consequences  of  an  indorsement ; 
and  Gouthit's  promise  to  pay,  was  only  to  pay  such  as  should  be  duly  pre* 
rented  at  Drury  *s.  Heath  and  ttooke,  Just  ices,  were  of  the  same  opinion, 
and  the  rule  was  made  absolute. 


OF  NON-ACCEPTANCE  OF  A  BILL. 


bill  (a).  *But  it  has  been  held,  that  before  the  bill  became  due,  the  1st.  When 


notice  ot  non* 


parties  liable  upon  it  were  bankrupt  or  insolvent,  will  be  prima  facie  *acceptance  ie 
evidence  that  a  demand  upon  them  would  have  been  of  no  avail,  necessary; 
and  will  dispense  with  the  necessity  of  making  6uch  presentment  aue9  omis- 
or  giving  notice,  because  the  same  strictness  of  proof  is  not  neces-  si°n- 
«arj  to  charge  a  guarantee,  as  is  necessary  to  support  an  action    L  J 

upon  the  bill  itself,  and  the  circumstances  created  a  presumption 
that  the  guarantee  was  not  prejudiced  by  the  want  of  notice  (b). 

'It  is  no  excuse  for  not  giving  notice  to  the  drawer,  that  on  an    [  *  266  ] 
apprehension  that  the'bill  would  be  dishonoured,  he  lodged  other 
money  which  he  bad  of  the  drawee's  in  the  hands  of  the  indorser, 
on  an  undertaking  by  the  indorser,  that  he  would  return  it  when- 

* 

(a)  Phillips  v.  Astliiu*,  2  Taunt.  206.  The  declaration  stated  that  in  con- 
sideration that  the  plaintiffs  would  sell  and  deliver  to  Davenport  and  Fin- 
ney, certain  goods,  to  be  paid  for  by  a  bill  to  be  drawn  by  D.  and  F.  upon 
Houghton,  at  six  months  j  the  defendant  undertook  to  guarantee  the  pay- 
ment of  such  bill.  It  then  averred  delivery  of  the  goods,  acceptance  of  the 
bill,  its  presentment  for  payment,  and  dishonour.  At  the  trial  it  appeared, 
that  Houghton  was  at  sea  when  the  bill  became  due,  which  was  on  the  14tli 
July,  1808,  but  that  he  had  an  agent  residing  in  London,  authorized  to  ac- 
cept bills,  and  who  had  accepted  this.  That  no  presentment  for  payment 
was  made  to  this  agent  when  the  bill  became  due  ;  that  on  the  16th  July, 
the  plaintiff  gave  D.  and  F.  notice  that  the  bill  remained  unpaid,  but  no 
notice  was  given  to  the  defendants.  In  February  1809,  Davenport  and 
Finney  became  insolvent,  and  Houghton  was  declared  bankrupt  in  1809, 
itier  which  payment  was  demanded  of  the  defendants.  A  verdict  was 
found  for  the  plaintiff,  but  upon  a  rule  nisi  for  entering  a  nonsuit,  after  re-  • 
ferring  to  Warrington  r.  Furbor,  (8  Fast.  242.  and  infra,  note  1,)  said,  that 
here  the  insolvency  of  the  drawers  and  the  bankruptcy  of  the  accentor  did  * 

not  happen  until  long  after  the  bill  became  due,  and  that  for  any  thing  that 
appeared,  if  the  money  had  been  demanded  either  of  the  drawer  or  accep- 
tor, the  bill  might  have  been  paid,  but  that  the  necessary  steps  not  having 
been  taken  to  obtain  payment  from  the  parties  who  were  liable  upon  the  * 
hill  and  solvent,  the  guarantee  must  be  discharged,  and  therefore  they 
male  the, rule  absolute.  See  also  Bridges  v.  Berry,  3  Taunt.  130. — Bishop 
.  *.  Howe,  3  M.  &  S.  o62.— Bayl.  138,  9. 

(6)  Warrington  v.  Furbor,  8  East.  242,    The  defendant  applied  to  one 
Mirtin,  to  purchase  some  goods  to  the   amount  of  1000/.,  the  price  of 
which  the  plaintiffs  undertook  to  guarantee  at  a  credit  of  six  months.    The 
p)o<U  were  furnished,  and  the  defendant  accepted  a  bill  at  six  months  for 
the  amount.     This  bill  became  due  3d  December,  1801,  but  on  the  21st 
November  preceding,  the  defendants  became  bankrupts,  and  the  plaintiffs 
were  obliged  to  pay  Martin  1000/.  on  their  guarantee,  and  now  brought  this 
action  to  be  reimbursed ;  one  of  the  objections  made  by  the  defendant  at 
the  trial  was,  that  the  plaintiffs  had  not  proved  a  presentment  of  the  bill 
to  the  defendant  for  payment,  without  which  it  was  insisted,  that  Martin 
r<Miid  not  have  recovered  against  the  plaintiffs  on  their  guarantee,  and 
therefore,  that  the  latter  had  paid  the  money  in  their  own  wrong.     Lord 
Kllenborough  held  the  proof  unnecessary,  this  not  being  an  action  on  the 
I'll!,  and  it  being  obvious  that  notice  would  have  been  unavailable,  the  de- 
fendants having  been  then  recently  stripped  of  all  their  property,  and  the 
pontiffs  had  a  verdict;  and  on  a  rule  nisi  to  set  it  aside,  and  cause  shewn* 
i         the  court  held  the  verdict  right,  and  Lawrence,  J.  said,  the  guarantees 
1         were  not  prevented  from  shewing  that  they  ought  not  to  have  been  called 
|         upon  at  all,  for  that  the  principal  debtors  could  have  paid  the  bill  if  dc« 
'        minded  of  them*    Kule  discharged.    See  Bayl.  138,  9. 


+7  PROTEST  AND  NO  TICK 

1st.  When  ever  it  should  appear  that  he  was  exonerated  from  the  bill,  for  his 
acceptance  is  having  other  money  of  the  drawee's  does  not  entitle  him  to  apply 
necessary;      it  to  the  dishonoured  bill    unless  he  had  notice  of  the  disho- 

<*nd  what  ex-  ■   N     ^T       .     .  c  ,     •   .  J     ,,       , 

cuses  omis-  nour  W-  Nor  ,s  ll  ailv  exct,se  for  not  giving  notice  to  the  drawer 
Bion.  of  a  bill  if  he  had  effects  in  the  hands  of  the  drawee  ;  that  the 

drawee  represented  to  the  drawer,  when  the  bill  was  drawn,  that 
he  should  not  be  able  to  provide  for  it,  and  that  the  drawer 
thereby  understood  that  he  should  have  to  provide  for  it  (b.) 
£  *  26?  ]  *lf  at  any  time  between  the  drawing  of  the  bill  and  its  present- 
ment and  dishonour,  the  drawee  had  some  effects  of  the  drawer  ia 
his  hands,  though  insufficient  to  pay  the  amount,  or  though  the  draw- 
er has  afterwards  withdrawn  such  effects,  he  will  nevertheless  be 
entitled  to  notice  of  the  dishonour,  and  the  laches  of  the  holder 
will  discharge  him  from  liability,  for  this  case  differs  from  that 
where  there  are  no  effects  whatever  of  the  drawer  in, the  hands  of 
the  drawee  at  the  time,  because  the  drawer  must  then  know  that 
he  is  drawing  upon  accommodation,  and  without  any  reasonable 
expectation  that  the  bill  will  be  honoured  ;  but  if  he  have  effects  at 
the  time,  it  would  be  dangerous  and  inconvenient  merely  on  ac- 

(a)  Clegg  v.  Cotton,  3  Bos.  &  Pal.  239.    Indorsees  against  the  drawer  of 
a  bilf.     The  bill  was  drawn  in  America,  on  Cullen,  of  Liverpool,  in  favor  of 

*  Miller  and  Robertson,  and  by  them  indorsed  to  Booth  and  Co.  and  it  after- 
wards  came  to  the  plaintiff's  hands.     It ^tos  dated  tn  1794  and  drawn  at 

,  90  days  sight.     In  1800  the  defendant  rrMng  other  effects  of  CulJen's  in 

his  hands,  deposited  them  with  Miller  and  Robertson,  and  Booth  and  Co. 
on  an  undertaking"  from  them,  that  they  would  return  these  effects  when- 
ever it  should  appear  that  they  were  exonerated  from  this  bill.  Cullen  af- 
terwards became  bankrupt.  The  defendant  was  arrested,  and  then  said 
he  should  apply  to  Cullen's  assignees  to  bai  1  him,  for  he  had  lodged  property 
in  America  to  answer  the  bill,  and  if  he  was  discharged  for  want  of  notice, 
he  should  pay  it  over  to  them.  Acceptance  and  payment  were  both  re- 
fused, but  no  notice  was  ever  given  of  it  to  the  defendant.  Chambre  non- 
suited the  plaintiff,  on  the  ground  that  the  defendant  was  discharged  for 
.  want  of  notice ;  and  on  rule  nisi  to  set  aside  the  nonsuit,  and  cause  shewn, 
the  court  held,  that  the  special  circumstances  did  not  excuse  the  want  of 
notice ;  that  there  was  no  fraud  in  the  defendant,  which  was  the  ground  of 
the  rule  for  dispensing  with  notice,  and  that,  when  Miller  and  Robertson, 
and  Booth  and  Co.  were  exonerated,  which  they  also  were  by  want  of  no- 
tice, the  money  deposited  with  them  belonged  to  Cullen's  assignees,  Kule 
discharged. 

Note. — It  did  not  appenr  that  the  defendant  had  got  back  the  property 
which  he  deposited,  but  that  circumstance  was  not  relied  on. 

(b)  Staples  v,  Okincs,  1  Esp.  Rep.  332.     In  an  action  against  the  drawer 

•  of  a  bill,  the  defence  was  want  of  notice.  The  plaintiff' thereupon  called 
the  acceptor,  who  proved,  that  when  the  bill  was  drawn,  he  was  indebted 
to  the  defendant  in  more  than  the  amount  of  the  bill,  but  that  he  then  re- 
presented to  the  defendant  that  it  would  wot  be  in  his  power  to  pmviib 
for  the  bill  when  it  should  become  due,  and  that  it  was  therefore  then  un- 
derstood between  them  that  the  defendant  should  provide  for  it;  and  it 
was  contended  that  this  superseded  the  necessity  of  giving  the  defendant 
Botice.    But  Lord  Kenyon  held,  that  it  did  not,  and  nonsuited  the  plainuH; 


OP  NON-ACC«PTAtfCtt  0*  A  BILL* 

count  of  the  shifting  of  a  balance,  to  hold  notice  not  to  be  neces-  1st-  When 
sary;  it  would  be  introducing  a  number  of  collateral  issues  upon  acceptance U 
every  case  upon  a  bill  of  exchange,  to  examine  how  the  accounts  necessary  ; 
flood  between  the  drawer  and  the  drawee,  from  the  time  the  bill  j^ftJomis^*" 
*as  drawn,  down  to  the  time  when  it  was  dishonoured  (a).    For  *ion. 

(u)  Orr  ■D.Maginni*,  TEast.  2,79.— 3  Smith,  328.  S.  C.  In  an  action  by 
Hie  payees  against  the  drcwerof  a  foreign  bilJ,  payable  at  90  days  after 
s*li%  the  declaration  averred  presentment  for  acrcptance  and  refusal,  pre- 
sentment for  payment,  and  lefusal,  aud  protest  for  non-payment;  it  then 
t\  :rred,  that  at  the  time  of  making"  the  bill  and  from  thence  until  present- 
*i:rt  for  payment,  the  defendant  had  no  effects  in  the  hands  of  the  drawees. 
At  the  trial  it  appeared,  that  at  the  time  of  drawing1  the  bill,  the  defendant 
kid  effects  in  tl*e  hands  of  the  drawees,  but  to  what  amount  did  not  ap- 
pear; but  that  when  the  bill  wps  presented  for  acceptance, and  thence 
•dr. til  presentment  for  payment  he  had  not  any.  The  bill  was  only 
Tnic-f!  for  non-acceptance,  but  wr»s  protested  for  non-payment,  no  no- 
tice of  non-acceptance  was  given  to  the  defendant.  The  plaintiff's  had  paid 
Vic  amount  to  an  indorsee.  They  were  nonsuited  for  want  of  proving 
protest  for,  an;l  notice  of  non-acceptance.  On  motion  to  set  aside  the  non- 
suit, Uickerdike  and  Boll  man  and  other  cases  were  cited  to  shew  that  no 
a*)4 ice,  and  therefore  no  protest  was  necessary.  But  Lord  Ellenborough 
iui,  that  that  case  went  on  the  ground  that  there  were  no  effects  in  the 
hinds  of  the  drawee  at  the  time  when  the  bill  was  drawn,  and  the  other 
eases  foiloved  on  the  same  ground,  but  that  no  case  had  extended  the  ex« 
emntion  to  cases  where  the  drawee  had  effects  of  the  drawer's  in  his  hands 
at the  time  when  the  bill  was  drawn,  though  the  balance  might  vary  after- 
*&~ls,  and  be  turned  into  the  opposite  scale.    Rule  refused. 

H&nmond  id.  liufrenc,  5  Cumpb.  145.  Tim  was  an  action  on  a  bill  of 
change  for  301/.  17*.  16</.  dated  the  25th  April,  1811,  drawn  by  the  de- 
fendant upon  and  accepted  by  Messrs.  Dcfrene  and  Penny,  payable  at 
'we  months  afterdate.  To  excuse  the  proof  of  notice  to  the  defendant 
of  the  dishonour  of  the  bill,  one  of  the  acceptors  was  called,  who  stated,  * 

that  when  the  bill  was  drawn  and  accepted,  they  had  no  effects  of  the 
drsarer  in  their  hands,  but  that  before  the  bill  became  due,  he  paid  a  sum 
of  UfU.  on  their  account.  Parke,  for  the  plaintiff,  insisted  that  tnis  was  an 
KciKnmodat'ion  bill,  and -that  the  drawer,  therefore,  was  not  entitled  to  no- 
tice of  its  dishonour.  Lord  Eilr.nboiough  said,  I  diink  the  drawer  has  a 
ri*ht  to  notice  cf  the  dishonour  of  a  bill  if  he  /. .  s  ejects  in  the  hands  of  the 


mgno  notice  that  it  js  dishonoured.  I  am  aware  that  the  inquiry  has 
£:nc rally  been  as  to  the  state  of  accounts  between  the  drawer  and  the 
fayeewhen  the  bill  was  drawn  or  acr-epicd;  but  I  conceive  the  whole 
period  nrast  be  loohed  to,  from  the  drawinjr  of  the  bill  till  it  becomes  due, 
anl  that  notice  isiequisite  if  the  drawer  has  effects  in  the  hands  of  the 
drawee  at  any  time  during  that  interval :  therefore,  if  the  defendant  in  this 
C'ish'  paid  a  sum  of  money  for  Messrs.  Uufrene  and  Penny,  before  the  28th 
flfJuly,  you  must  prove  that  he  had  due  notice  it  was  not  paid  on  that  day 
by  the  acceptors.  The  case  was  afterwards  brought  before  the  court,  but 
tjie  direction  of  the  judge,  at  Nisi  Prius,  upon  this  point,  was  not  ques- 
tinned. 

Tbackrayr.  Blackett,  3  Campb.  164.  The  drawer  of  two  bills  of  ex* 
etang-e,  before  they  became  due,  received  notice  that  they  were  acciden- 
tal} destroyed,  and  was  called  upon  to  give  others  in  their  stead,  accord- 
in?  to  the  statute  of  9  &  10  W.  3,  c.  17.  When  the  bills  were  drawn  he  had 
no  effects  in  the  hands  of  the  acceptors,  but  before  either  was  due,  they 
*ra  indebted  to  him  to  an  amount  less  than  one  of  the  bills,  and  became 
binkrupt.  Held  that  he  was  nevertheless  entitled  to  notice  of  the  dishon- 
our of  both  bills.    Lord  Eilenborough  said,  the  excuse  of  want  of  effects  in 


OF  PROTEST  AND  NOTICE 


1st.  When  *the  same  reason,  if  the  drawer  of  a  bill  of  exchange,  when  it  i? 
acceptance^  presented  for  acceptance,  has  effects  in  the  hands  of  the  drawees, 
necessary;  though  he  19  indebted  to  them  in  a  much  larger  amount,  and  the\, 
"  without  his  privity,  have  appropriated  the  effects  in  their  hands,  to 


cuses  omis- 


sion, the  satisfaction  of  their  debt,  he  is  entitled  to  notice  of  the  di»- 

*  Sf  0  l  honour  (a)«  Nor  is  actual  value  in  the  hands  *of  the  drawee  at 
the  time  of  drawing,  essentially  necessary  to  entitle  the  drawer  to 
notice  of  dishonour  of  the  bill,  for  circumstances  may  exist,  wl.'uh 
would  give  a  drawer  good  ground  to  consider  he  had  a  ri-lu  to 
draw  a  bill  upon  his  correspondent;  as  where  he  had  consigned 
effects  to  him,  to  answer  the  bill,  though  they  may  not  have  come 
to  him  at  the  time  when  the  bill  was  presented  for  acceptance,  to 
which  may  be  added  the  case  of  bills  drawn  in  respect  of  other 
fair  mercantile  agreements  (b).  And  therefore  where  the  drawer 
had  sold  and  shipped  goods  to  the  drawee,  and  drew  the  bill  be  ft  re 
they  had  arrived,  and  the  drawee  not  having  received  the  bill  of 
lading,  refused  to  accept  the  goods  because  they  were  damaged, 
and  who  refused  to  accept  the  bill,  it  was  decided,  that  the  drawer 

their  hands  I  think  is  unavailing1,  as  to  both  bills;  T  cannot  malce  any  ili* 
tinction  between  the  two.  It*  there  was  an  open  account  between  the  par- 
ties, and  the  acceptors  were  indebted  in  any  sum  to  the  drawer  before  the 
bills  became  due,  I  cannot  say  that  he  must  necessarily  have  been  aw  ^re 
before  hand  that  either  of  them  would  be  dishonoured.  Judges  of  tte 
greatest  authority,  have  doubted  of  the  propriety  of  the  rule  laid  down  in 
t  Bickerdike  v.  Bollman,  and  I  certainly  will  not  give  it  any  extension.  Plain- 

tiff nonsuited. 

(a)  Blackham  r».  Porcn,  2  Campb.  503.  This  was  an  action  against  the 
drawer  of  a  bill  for  250/.  payable  after  sight,  of  which  acceptance,  had  hern 
refused ;  and  to  excuse  the  want  of  notice  of  non-acceptance,  it  was  pr^  - 
ed,  that  when  the  bill  was  presented,  though  the  drawer  had  effects  in  the 
hands  of  the  drawee  to  the  amount  of  1500/.,  yet  that  he  owed  them  10,00"'. 
or  11,000/.  and  that  they  had  appropriated  the  effects  to  go  in  satisfaction 
of  this  debt;  this  appropriation,  however,  was  without  the  defendant's 
privity.  Lord  Ellenborough  said,  "  If  a  man  draws  upon  a  house,  w'tli 
whom  he  has  no  account,  he  knows  that  the  bill  will  not  be  accepted  ;  'it 
•  can  suffer  no  injury  from  want  of  notice  of  its  dishonour,  and  therefore  Kr- 

is not  entitled  to  such  notice  ;  but  the  case  is  quite  otherwise  where  the 
drawer  has  a  fluctuating  balance  in  the  hands  of  the  drawee;  th«re  notice 
is  peculiarly  requisite.  Without  this,  how  can  the  drawer  know  that  cre- 
dit has  been  refused  to  him,  and  that  his  bill  has  been  dishonoured  ?  '!  s 
said  here,  that  the  effects  in  the  hands  of  the  drawees  were  all  appropr  - 
ated  to  discharge  their  own  debt ;  but  that  appropriation  should  appear  b\ 
writing,  and  the  defendant  should  be  a  party  to  it.  I  wish  that  notice  luJ 
never  been  dispensed  with,  and  then  we  should  not  have  been  trouble  I 
with  investigating  accounts  between  drawer  and  drawee.  I  certain!*  u»!l 
not  relax  the  rule  still  farther,  which  1  should  do  if  I  were  to  hold  tliat  no- 
tice was  unnecessary  in  the  present  case.     Plaintiff*  non-suited. 

(6)  Per  Lord  Ellenborough,  in  Legge  v.  Thorpe,  12  East.  175.— Per 
Eyre,  C.  J.  in  Walwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  654.— Ex  parte  WiJ<cn. 
11  Ves.  jun.  411. 


OF  KON-ACCEPTANCE  OT  A  BILL. 

wis  discharged  for    want  of  notice  (a).    But  if  the  vendor  of  1st.  When 
*zmU  sold  upon   credit,  draws  upon  the  purchaser  a  bill,  which  acceptances 
wuul<j  be  due  long  before  the  expiration  of  the  stipulated  credit,  nectary,- 

b?  is  not  entitled  to  notice  of  the  dishonour,  because  he  had  no  an   *J?/X" 

'  citscs  onus* 

ri^t  to  expect  that  the  drawee  would  honour  the  bill  (b).    It  sion. 
should  seem,  th£t  although  the  drawer  or  other  party  may  not    L  *  270  J 
have  advanced  money  or  goods  to  the  drawee,  yet  if  he   has 
t!"[io:>ited  short  bills  or  policies,  or  even  title-deeds  in  his  hands, 
or  lia-5  accepted  cross  bills,  and  had  reasonable  ground  to  expect 


in)  Hacker  and  others  v.  Hiller,  16  East.  43.-3  Campb.  217.  334.  S.  C. 
W  heru  one  draws  a  bill  of  exchange,  with  a  bona  fide  reasonable  expecta- 
fc«n  oi  having  assets  iu  the  hands  of  the  drawee,  as  by  having"  shipped  goods 
on  his  account,  which  were  on  their  way  to  the  drawee,  but  without  the 
b«t!  of  lading  or  invoice,  the  drawer  is  entitled  to  notice  of  the  dishonour, 
tLvujjh  in  fact  the  goods  had  not  come  to  the  hands  of  the  drawee  at  the 
'in.  »rhere  the  bill  was  presented  for  acceptance,  or  he  had  rejected  them, 
u]  lie  returned  it  marked  "  no  effects.*'  Lord  Ellenborough,  C.  J.  said, 
tliea  the  drawer  draws  his  bill  on  the  bona  fide  expectation  of  assets  in 
tii-i  hinds  of* the  drawee  to  answer  it,  it  would  be  carrying  the  case  of  Bick- 
trlkc  i*.  Boll  man  further  than  has  ever  been  done,  if  he  were  not  at  all 
Meat*  entitled  to  notice  of  the  dishonour.  And  1  know  the  opinion  of  my 
1  --id  Chancellor  to  be,  that  the  doctrine  of  that  case  ought  not  to  be  push- 
e±  further.  The  case  is  very  different  where  the  party  knows  that  he  has 
no  hjfhtto  draw  the  bill.  There  are  many  occasions  where  a  drawee  may 
r*  unified  in  refusing,  from  motives  of  prudence,  to  accept  a  bill,  on  which 
r«:tice  ought  nevertheless  to  be  given  to  the  drawer;  and  if  wo  were  to 
fxtend  the  exception  further,  it  would  come  at  last  t^  a  general  dispensa- 
tion, with  notice  of  the  dishonour,  in  all  cases  where  the  drawee  had  no  as* 
Tet-sin  uand  at  the  very  time  of  presenting  the  bill;  and  thus  get  rid  of  the 
pcnenl  rule  requiring  notice,  than  which  nothing  is  more  convenient  in  the 
commercial  world.  A  bona  fide  reasonable  expectation  of  assets  in  the 
tar,<Ls  of  the  drawee  has  been  several  times  held  to  be  sufficient  to  entitle 
the  drawer  to  notice  of  the  dishonour,  though  such  expectation  may  ultU 
subtly  have  failed  to  be  realized. 

( *)Chiridge  v.  Dalton,  4  M.  &  S.  226.  The  drawer  of  a  bill  of  exchange, 
wao  has  no  effects  in  the  hands  of  the  drawee,  except  that  he  has  supplied 
Mm  with  goods  upon  credit,  which  credit  does  not  expire  till  long  after  the 
Kill  would  become  due,  is  not  discharged  by  want  of  notice  of  the  dishonour. 
Time  given  by  indorsee  to  the  payee  does  not  discharge  the  drawer.  Lord 
KJlenborough,  C.  J.  said,  1  accede  to  the  proposition,  that  where  there  are 
siij  funds  in  the  hands  of  the  drawee,  so  that  the  drawer  has  a  right  to  ex- 
pert, or  even  where  there  are  not  any  funds,  if  the  bill  be  drawn  under 
*»ch  circumstances,  as  may  induce  the  drawer  to  entertain  a  reasonable  ex- 
pectation that  the  bill  will  be  accepted  and  paid,  the  person  so  drawing  it 
is  entitled  to  notice;  but  this  bill  was  drawn  in  anticipation  of  the  credit, 
and  without  any  assurance  of  accommodation  ;  and  liay  ley,  J.  said,  the  case 
'''  Bjckerdike  v-  Bollman,  has  established,  and  1  am  disposed  to  think  right- 
ly, '.hat  a  party  who  cannot  be  prejudiced  by  want  of  notice,  shall  noi  be 
•MMled  to  require  it;  but  this  rule  extends  only  to  cases  where  the  party 
luino  effects,  or  is  not  likely  to  have  effects,  or  has  no  expectation  that  he 
HI  have  any.  In  all  other  cases,  the  drawer  is  entitled  to  notice,  and  this 
h  required  in  order  that  he  may  withdraw  forthwith  out  of  the  hands  of  the 
druw-ee  such  effects  as  he  may  happen  to  have,  or  may  stop  those  which  he 
h  in  a  course  of  putting  into  his  hands.  Hut  at  the  period  when  the  bill 
*as  refused  payment,  the  defendant  was  not  in  a  condition  to  have  taken 
*n>  steps  against  Pickford,  the  drawee,  so  as  to  derive  any  benefit  from  a 
Oiacc ;  therefore  4ie  was  not  entitled  to  notice. 


OV  PROTEST  AND  HOTXCfi 


1st.  When     that  the  drawee  •  would  accept  or  pay  in  respect  thereof, he  h  en  tit* 

^S;  led  to  notice  of  the  dishonour  (a). 

necetwry ,-         The  death  (b%  bankruptcy,  or  known  insolvency  (c)  of  the 

and  what  ear* 

£u«fft  omis- 
sion. («)  In  Walwyn  v.  St.  Quintin,  2  Esp.  Rep.  515.  Eyre,  C.  J.  left  it  to  the 
F  *  271  1     J^Y  *°  ^^  wnetner  title-deeds  were  effects  or  nor,  and  they  found  in  the 
L                J     affirmative.     See  1  Bos.  &  Pul.  652.  S.  C— Ante,  261. 

Ex  parte  Heatli,  2  Ves.  &  Bca.  240.— 2  Rose,  141.  S.  C.     In  this  ca.se  a 
distinction  was  taken  as  to  the  necessity  of  notice  to  the  drawer  of  a  dis- 
honoured bill,  depending  on  the  fact  whether  the  acceptor  has  effects,  m 
whether  it  arose  out  of  a  single  transaction,  or  out  of  various  dealing.   In 
the  latter  case  it  was  held,  that  notice  is  equally  necessary  without  effects 
And  it  seems,  that  securities  as  title  deeds,  and  short  bills,  are  effects  t"-»r 
this  purpose.     The  Lord  Chancellor  said,  1  have  often  lamented  the  et re- 
sequences of  distinction,  introduced  in  modern  times,  as  to  the  necessity  of 
giving*  notice  of  the  non  payment  or  non-acceptance  of  a  bill  of  exchan^v, 
whether  the  acceptor  hrfd  or  had  not  effects,  audi  have  the  satisfaction  «' 
finding-,  that  my  opinion  has  been  adopted  by  the  courts  of  law.     Accord- 
ing to  the  old  rule,  a  bill  of  exchange,  purporting  upon  the  face  of  it  to  be 
for  value  received,  the  implication  of  law  from  the  acceptance  was,  ihat:h<* 
acceptor  had  effects.     Then  they  came  to  this  general  doctrine,  tha*  it  i* 
not  necessary  for  the  holder  to  give  notice,  if  he  can  shew  that  the  accep- 
tor had  no  effects.     The  first  objection  is,  who  is  to  decide  whether  there 
are  effects  or  not ;  in  the  simple  case,  where  there  is  nothing  but  the  par- 
ticular bill,  and  no  other  dealing  between  them,  there  is  no  difficulty  :  buf 
jf  there  are  complicated  engagements,  and  various  accommodation  trans- 
actions, no  one  can  say  whether  there  are  effects  or  not,  and  there  cannot 
be  a  stronger  instance  than  that  in  the  case  of  Walwyn  r.  St.  Quintin,  (2  Ks,>. 
Rep.  515.  ante,  261 )  referred  to;  Lord  Chief  Justice  Eyre,  a  very  good  laws  ei 
left  to  the  jury  te  decide,  without  any  solution  of  the  question,  whether 
title-deeds  are  effects;  but  a  rule  that  securities  cannot  be  effects  in  any 
case,  would  be  quite  destructive  of  all  commercial  dealing.     Are  not  short 
bills,  for  instance,  effects  ?   Is  it  of  no  importance  to-the  holder  to  have  no- 
tice that  he  may  withdraw  them  from  the  possession  of  the  acceptor  ?  The 
courts  were  obliged  necessarily  to  decide,  that  if  bills  were  accepted  for 
the  accommodation  of  the  drawer,  and  there  was  nothing  but  that  papti 
between  them,  notice  was  not  necessary,  the  drawer  being,  as  bet  wee  n  him 
and  the  acceptor,  first  liable  ;  but  if  bills  were  drawn  for  the  accomnvxh- 
tion  of  the  acceptor,  the  transaction  being  for  his  benefit,  there  must  be 
notice  without  effects,  and   if  in  result  of  various  dealings,  the  surf) his  o* 
accommodation  is  on  the  side  of  the  acceptor,  he  is,  with  regard  to  the 
drawer,  exactly  in  the  same  situation  of  an  acceptor  having  effects,  andtht 
failure  to  give  notice  may  be   equally  detrimental,  I  will  in  this  instance 
give  an  enquiry.     It  is  upon  tlie  petitioner  to  prove,  that  in  all  this  compli- 
cation, there  is  nothing  which  the  law  calls  effects,  he  may  therefore  have 
liberty  to  call  a  meeting,  and  must  pay  the  costs  of  this  application. 

(b)  Poth.  pi.  146. 

(c)  Russell  v  Langstaffe,  Bougl.  497.  515. — Esdaile  v.  Sowerby,  11  F.a*. 
114.— Ex  parte  Wilson,  11  Ves.  jun.  412.— Whitfield  v.  Savage,  2  Bos.  & 
Pul.  279.  Thackray  r.  Blackett,  3  Campb.  165.— Bayl.  115.  ace.  Ex  parte 
Smith,  3  Bro.  C.  C.  1.  contra. 

In  Uussell  v,  Langstaffe,  Dougl.  497.  515.  Lee,  said,  arguendo*  that  it 
had  frequently  been  ruled  by  Lord  Mansfield  at  Guildhall,  that  it  is  not  an 
excuse  for  not  making  a  demand  on  a  note  or  bill,  or  for  not  giving  noi'ce 
of  non-payment,  that  the  drawer  or  acceptor  has  become  a  bankrupt,  ^ 
many  means  may  remain  of  obtaining  payment  by  the  assistance  of  friend* 
or  Otherwise  ;  and  Lord  Mansfield,  who  was  in  court,  did  not  deny  the  as- 
sertion. This  dictum  was  also  referred  to,  arguendo,  in  Bickerdikc  v. 
Bollman,  1  T.  R.  408. 

Esdaile  v.  Sowerby,  11  East.  114.  In  an  action  by' the  indorsees  of  a 
bill  of  exchange,  drawn  by  Cheetham  upon  Hill,  in  favour  of  the  do  ft  n- 
dants,  and  by  them  indorsed  to  the  plaintiffs,  a  verdict  was  found  for  ibe 


OF  NON-ACCEPTANCfc  OF  A  BILLi 

'drawee,  or  his  being  in  prison  fa),  constitute  no  excuses,  either  at  1st.  When 

..      r      .x  i     /a      •       j  A«         r  i.    notice  ot  noltr 

Jaw  or  in  equity,  for  the  neglect  to  give  due  notice  oi  non-accept-  acceptanceis 
ance    or  non-payment ;   because  many  means  may  remain  of  necessary  j 
obtaining  payment  by  the  assistance  of  friends  or  otherwise,  of  CU9et  omia- " 
which  it  is  reasonable  that  the  drawer  and  indorsers  should  have  sion. 
the  opportunity  of  availing  themselves,  and  it  is  not  competent  to    L  *  %?%  J 
the  holders  to  shew  that  the  delay  in  giving  notice  has  not  in 
fact  been    prejudicial  (b) ;   nor  will    the  circumstances  of  the 
drawee's  having  *informed  the  drawer,  before  the  bill  was  present-    [  *  273  3 
*d  for  acceptance  or  became  due,  that  he  could  not  honour  it,  be 
a  sufficient  excuse  for  not  giving  notice  (c) ;  and  therefore  where 
A.  to  accommodate  B.  lent  him  a  bill  drawn  by  himself  upon  and 
accepted  by  C.  who  had  effects  of  his  in  his  hands,  and  B.  indor- 
sed it  to  D.  who  indorsed  it  over ;  and  the  day  before  the  bill 
became  due,  B.  paid  the  amount  to  A.  who,  on  hearing  that  C 
had  failed,  gave  B.  a  check  for  the  amount  of  the  bill,  and  sent 

plaintiff,  subject  to  a  case  for  the  opinion  of  the  court.  The  bill,  which 
v.is  payable  in  London,  became  due  on  Saturday,  20th  February,  and  then 
dishonoured.  By  a  mistake,  the  notice  of  non-payment  was  not  given  to 
'•ie  defendants  till  the  27th,  whereas  it  ought  to  have  been  given  on  the 
24' h,  and  payment  was  refused,  on  the  ground  of  these  laches;  before  the 
lu.ll  became  due  the  drawer  had  stopped  payment  and  become  bankrupt, 
indthe  acceptor  was  insolvent  The  drawer  had  himself  apprized  the  de- 
fendant of  his  situation  at  the  time  of  his  stopping  payment,  and  that  this 
bill  would  not  be  paid,  and  they  knew  that  the  acceptor  had  no  funds  but 
such  as  the  drawer  furnished  him  with,  and  on  the  25th  February,  they  ad- 
mitted to  the  plaintiff's  agent,  that  they  knew  of  the  insolvency  of  the 
drawer  and  acceptor.  It  was  contended  that  notice  of  the  dishonour  was 
unnecessary.  But  the  court  was  clear  that  the  insolvency  of  the  drawes 
and  acceptor,  and  the  knowledge  of  it,  did  not  dispense  with  the  necessity 
of  giving  notice  of  the  dishonour  of  the  bill  to  the  defendants.  And  Lord 
Eilenborough  said,  "  It  is  too  late  now  to  contend,  that  the  insolvency  of 
-he  draweT  or  acceptor  dispenses  with  the  necessity  of  a  demand  of  pay- 


conduct  may  be  for  the  benefit  of  the  surety,  said  "  It  is  in  most  cases  for 
tit:  advantage  of  the  surety,  but  the  law  takes  so  little  notice  of  that  cir- 
cumstance, that  if  the  acceptor  of  a  bill  becomes  bankrupt,  the  holder 
must  give  notice  to  the  drawer,  as  another  person  has  no  right  to  judge 
wh\t  are  his  remedies,  and  the  original  implied  contract  bein£,  that  as  tar 
a*  the  nature  of  the  original  security  will  admit,  the  surety,  paying  the  debt, 
sliiil  stand  in  the  place  of  the  creditor." 

(a)  Per  Alvanley,  C.  J.  in  Haynes  v.  Birks,  3  Bos.  &  Pul.  601. 

(A)Bsdaile  v.  Sowerby,  11  East.  147.— Russell  v.  LangstafFe,  Dougl.515. 
—Bickerdike  v.  Bollman,  1  T.  R.  408— De  Berdt  v.  Atkinson,  2  Hen.  Bla, 

;1— Nicbelsqa  v.  Gouthit,  id.  612. ;  and  admitted  by  the  court  in  War- 
den v.  Furbor,  8  East.  245, 6.  7. 

(c)  Nicholson  v.  Gouthit,  2  Hen.  Bla.  612,—Staples  v.  Okines,  I  Esp. 
Rep.  332.— In  Esdaile  v.  Sowerby,  11  East.  117.  Lord  EUenborough  ob- 
*Tyed,  that  as  to  the  knowledge  of  the  dishonour  being  equivalent  to  due 
notice  of  it  given  to  him  by  the  holder,  the  case  of  Nicholson  v.  Gouthit,  is 
so  decisive  an  authority  against  tfcat  doctrine  that  we  cwnnot  enter  eyea  Sv 
to  the  discussion  of  it. 

Vo%.  H        hH 


OF  PROTEST  AND  NCTItB 

1st.  When  liira  with  it  to  D.  to  enable  hiro  to  pay  the  bill  when  due :  and 
acceptance  is  f°ur  ^aJ8  a^er  ^at  time  A.  learning  that  payment  had  not  been 
necessary;  demanded,  desired  D.  not  to  pay  the  bill,  as  no  notice  of  non- 
atses  otni*.  "  payment  had  been  given  by  the  holder*  and  offered  to  indemnify 
sion.  him,  notwithstanding  which D.  afterwards  paid  the  bill;  it  was 

holden  first,  that  D.  paid  the  bill  in  his  own  wrong,  and  secondly, 
that  A.  was  entitled  to  recover  back  the  money  paid  into  the 
hands  of  D.  by  B.  in  an  action  for  money  had  and  received  (<?). 
Again,  in  Esdaile  v.  Sowerby  (b)  it  was  held,  that,  though  the  in- 
dorsee of  a  bill  of  exchange  had  full  knowledge  of  the  bank- 
ruptcy of  the  drawer,  and  of  the  insolvency  of  the  acceptor  before 
the  bill  became  due,  and  that  it  was  impossible  it  could  be  paid, 
yet  that  they  were  discharged  by  the  holders  not  giving  them 
due  notice,  on  account  of  a  mistake  by  misdirecting  a  letter  con- 
taining such  notice.  But  where  the  drawer  of  a  bill,  a  few  days 
before  it  became  due,  stated  to  the  holder,  that  he  had  no  regular 
residence,  and  that  he  would  call  and  see  if  the  bill  had  been  paid 
£  *  Sr4  3  *by  the  acceptor,  it  was  held  that  he  was  not  entitled  to  notice  of 
.  its  dishonour,  he  having  thus  dispensed  with  it  (c) ;  and  if  the 
drawer,  on  being  applied  to  by  the  holder  before  a  bill  is  due,  to 
know  if  it  will  be  paid,  answer,  that  it  will  not,  he  is  not  entitled 
to  notice  of  non-payment  (d)  ;  and  where  one  of  several  drawers 
of  a  bill  was  also  the  acceptor,  it  was  held,  in  an  action  against  the 
drawers,  that  proof  of  these  circumstances  dispensed  with  the 
necessity  for  proving  that  notice  of  non-payment  was  in  fact 
given,  because  notice  to  one  of  several  joint  drawers  of  a  bill  is 
suilicient,  and  the  acceptor  being  himself  a  drawer,  he  had  notice 
Of  his  own  default  (e)  (l). 

(a)  Whitfield  v.  Savage,  2  Bos.  &  Pul.  27?.— Clegg  v.  Cotton,  3  Bos.  £. 
Pul  239.;  but  see  Brett  v.  Levett,  13  East.  213,  4.  as  to  an  acknowledg- 
ment by  a  drawer  before  the  bill  became  due  that  he  knew  it  would  not  be 
paid,  infra. 

(b)  11  East  114.  ante,  272.  but  see  Brett  v.  Levett,  13  East.  213,  4. 

(c)  Plupson  v.  Kneller,  4  Campb.  285.— 1  Stark.  116.  S.  C. 
\d)  Brett  v.  Levett,  IS  East.  214. 

(«?)  Porthouse  v.  Parker  and  others,  1  Campb.  82.  in  which  Lord  Eilc»« 
borough  held,  that  the  plaintiff  was  not  bound  to  prove  that  the  defendant 
•  had  received  express  notice  of  the  dishonour  of  the  bill,  which  mustneoes*- 
sarily  have  been  known  to  one  of  them,  and  the  knowledge  of  one  was  the 
knowledge  of  all.  But  if  there  was  any  fraud  in  the  transaction,  a  differed 
rule  would  prevail,  Per  Lord  Ellcnborough,  in  Bignold  B.#Vaterhouse,  1 
M.  &  S.  259. 


(1)  The  doctrines  in  some  of  the  cases  cited  in  this  section,  do  not  seem 
easily  leconcileablc  ;  it  will  be  necessary  for  the  judicious  reader  carefully 
to  weigh  and  consider  them.  Many  decisions  have  occurred  in  the  United 
States  on  the  aune  questions,  it  seems  to  be  generally  acknowledged  that 


OF  ITOW-ACCEPTANCB  OF  A  9 ILL. 

In  general,  the  drawer  will,  as  already  observed,  be  at  liberty  1st.  When 

it  .11  11  i  i  j-ei    notice  of  non- 

(o  rebut  the  presumption  that  he  could  not  have  been  damn) bed,  acceptance fc 

'     — —  an(j  v;h:,t  ex- 

tilt  want  of  effects  in  the  hands  of  the  drawee  will  be  a  sufficient  excuse  as  c[lK9  omis* 
&*cumt  the  drawer  for  not  giving  him  notice  of  the  non-acceptance  or  non-  8,on* 
payment  of  a  bill.  Hoffman  v.  Smith,  1  Caincs'  Hep.  157.  Tnnno  v.  iMgne, 
2  John.  Cas.  1.  Frothmgham  v.  Price's  Eol,  1  Bay's  Hep.  291.  Warder  v. 
Tucker,  7  Mass.  Rep.  449.  But  if  the  drawer  have  a  right  to  draw  in  con- 
sequence of  engagements  between  himself  and  the  drawee,  or  in  conse- 
quence of  engagements  made  to  the  drawee,  or  from  any  other  cause,  he 
ought  to  be  considered  as  drawing  upon  funds  in  the  hands  of  the  drawee, 
&:tJ  as  therefore  entitled  to  strict  notice.*  French  v.  Bank  of  Columbia,  4 
Cntnch,  141.  The  court  of  King's  Uench  have  also  recently  declared  that 
zovnaJiHe  reasonable  expectation  of  assets  in  the  hands  of  the  drawee  had 
been  several  tinus  held  to  be  sufficient  to  entitle  the  drawer  to  notice  of 
tiie  dishonour,  though  such  expectation  may  have  •  ltimately  failed  of  be- 
i'i£  realized.  Reuker  v.  Hdler,  16  East's  Rep.  43.  And  if  a  note  be  made 
for  f.he  accommodation  of  the  indorser,  and  the  money  raised  on  it  by  a  dis- 
count in  the  market,  is  in  fact  received  by'him,  he  may  be  considered  as  a 
drawer  without  funds  in  the  hands  of  an  acceptor,  and  not  entitled  to  no- 
u(*  of  non-payment  by  the  maker,  4  C ranch,  141.  Agon  v.  M*Munus,  11 
John.  Rep.  180.  But  the  same. reasons  do  not  appear  to  exist  where  the 
note  has  been  made  and  discounted  for  the  accommodation  of  the  maker  \, 
wid  the  indorser  is  in  such  case  therefore  entitled  to  strict  notice,  4  Cranch, 
141.  And  an  indorser  of  a  bill  for  the  accommodation  of  the  drawer  is  ia 
all  cases  entitled  to  strict  notice,  although  the  drawee  had  no  effects  of  the 
drawer  in  his  hands.  Warder  v.  Tucker,  7  Mass.  Hep.  449.  Scarborough 
v.  Harris  1  Bay's  Rep.  177.  Frothingham  v.  Prices  f^c.  1  Bay's  Rep.  291. 
.*%▼.  Coffin,  4  Mass.  Rep.  341.  Brown  v.  Maffey,  15  East's  Rep.  216. 
Hunfy  v.  Freeman,  10  Mass.  Rep.  86. 

And  although  some  doubt  once  existed  upon  the  subject,  it  seems  now 
to  be  settled  in  the  United  States  that  the  bankruptcy  or  insolvency  of  the 
drawer  of  a  bill  or  maker  of  a  note,  at  the  time  when  the  note  or  bill  was 
given  or  was  payable,  is  no  excuse  for  not  giving  notice  of  the  non-payment 
to  the  indorser,  even  though  -the  indorsement  should  have  been  for  the 
mere  accommodation  of  the  drawer  or  maker.  May  v.  Coffin*  4  Mass.  Rep. 
541.  Farttum  v.  FJowle,  12  Mass.  Rep.  89.  Croszen  v.  Hutchinson,  9  Mass. 
Rep.  205.  Sanfordv.  IHUaway,  10  Mass.  Rep.  52.  Jackson  v.  Richards,  2 
Cones' Rep.  34.3.  Bank  of  America  v.  Varden.  2  Dal.  Hep.  78.  Maltory  v. 
A'iraaB,  2  Dall.  Rep.  192.  Warder  v.  Carson's  Executors,  2  Dall.  Rep. 
2J3.  Bank  of  America  v.  Petit,  4  Dall.  Rep.  127.  Ball  v.  Dennis,  4  Dall. 
ltep.  168  and  see  Aganv.  MManvs,  11  John.  Rep.  189.  Hussey  x/Free-  • 
nan,  10  Mass.  Rep.  84.     Stothart  v.  Parker,  Overt.  Rep.  261.  centra. 

And  in  England  it  has  been  recently  held,  where  a  person  lent  his  in- 
dorsement on  a  note  to  the  drawer,  who  v/a*  the  bankrupt,  payable  on  de- 
mind,  for  the  purpose  of  enabling  him  to  raise  money  on  that  security  byr  a 
dtposit  thereof  with  his  banker,  that  a  demand  and  notice  Mas  necessary  to 
cfiirge  the  indorser,  especially  as  in  that  case  there  had  been  a  renewal  of 
the  credit  for  a  second  term,  wilhout  the  consent  or  knowledge  of  the 
indorser.     Smith  v.  Becket,  13  East's  Rep.  187. 

Where  a  bill  was  drawn,  accepted  and  indorsed,  by  several  indorsers,  for 
the  accommodation  of  the  last  indorser,  and  the  drawee  had  no  effects  ia 
hi*  hands,  but  this  fact  was  not  known  to  the  defendant,  who  was  a  prior 
in  lorser,  it  was  held  that  the  defendant  could  not  be  charged  without  strict 
notice  of  the  dishonour  of  the  bill,  because  he  would  on  payment  have 
been  entitled  to  call  upon  the  last  indorser,  for  whom  he  was,  in  fact,  secu- 
re/.   Brown  v.  Maffey,  15  East.  216. 

And  a  person,  who,  without  consideration,  but  without  fraud,  indorses  a 
hill,  in  which  both  drawer  and  acceptor  are  fictitious  persons,  is  entitled  to 
strut  notice,  for  he  has  only  placed  himself  in  the  situation  of  a  common  in* 
vior^er.    Leach  v.  Hewitt,  4  Taunt.  Rep.  731. 


OF  PROTEST  AND  NOTICE 


1st.  When 
notice  of  non 


necessary,- 
and  what  ex 
cwet  omis- 
sion. 


raised  by  the  proof  of  his  having  no  effects  in  the  hands  of  (lie 
araptanceis  drawee,  by  proving  that  he  has  really  sustained  damage  (a) ;  and 
a  surety  for  the  acceptor,  who  has  been  obliged  to  pay  the  amount 
of  the  bill  in  consequence  of  the  acceptor's  bankruptcy,  need  not 
in  an  action  against  him  for  money  paid,  prove  the  due  present- 
ment of  the  bill  &c  (b). 

A  neglect  to  give  immediate  notice  may  however  be  excused  by 
some  other  circumstances  besides  the  want  of  effects.  Thus  the 
absconding  or  absence  of  the  drawer  or  indorser  may  excuse 
the  neglect  to  advise  him  (c) ;  and  the  sudden  illness  or  death  of 
[  *  275  ]  the  holder  or  his  agent,  or  other  accident  (rf),  may  constitute  *an 
-  excuse  for  the  want  of  a  regular  notice  to  any  of  the  parties,  provi- 
ded it  be  given  as  soon  as  possible  after  the  impediment  is  remov- 
ed (e).  /  And  the  holder  of  a  bill  of  exchange  is  excused  for  not 

(a)  Ante,  268,  9,  but  see  Rogers  v.  Stevens,  2  T.  R.  713. 

(b)  Warrington  v.  Fubor,  8  East.  242. 

(c)  Walwyn  v.  St.  Quintin,  2  Esp.  516.— 1  Bos.  &  Pul.  652.  S.  C.  Bui 
Ni.  Pri-  273,  4.  and  see  Crosse  v.  Smith,  1  M.  &  S.  545.— Bowes  v.  Howe, 
5  Taunt.  30. 

(rf)  There  is  no  reported  case  deciding  whether  accident  will  excuse  a 
delay  in  giving  notice  of  non  acceptance  or  non  payment.  In  Hilton  v. 
Shepherd,  6  East.  15,  in  notes,  Garrow  and  Russell  contended,  that  whe- 
ther  due  notice  has  been  given  in  reasonable  time,  must,  from  the  necessi- 
ty of  the  thing1,  be  a  question  of  fact  for  the  consideration  of  the  jury.  That 
it  depended  upon  a  thousand  combinations  of  circumstances  which  could 
not  be  reduced  to  rule;  if  the  party  were  taken  ill,  if  he  lost  his  senses,  if 
he  were  under  duress,  &c.  how  could  laches  be  imputed  to  him,  suppose 
he  were  prevented  from  giving  notice  within  the  time  named  by  a  physical 
impossibility.  Such  a  rule  of  law  must  depend  upon  the  distance,  upon 
the  course  of  the  post,  upon  the  state  of  the  roads,  upon  accidents,  all 
which  it  is  absurd  to  imagine.  Lord  Kenyon  C.  J.  I  cannot  conceive  how 
this  can  be  a  matter  of  law.  I  can  understand  that  the  law  should  require 
that  due  diligence  shall  be  used,  but  that  it  should  be  laid  down  that  the 
notice  must  be  given  that  day  or  the  next,  or  at  any  precise  time,  under 
whatever  circumstances,  is,  I  own,  beyond  my  comprehension.  I  should 
rather  have  conceived  that  whether  due  diligence  had  or  had  not  been  used 
was  a  question  for  the  jury  to  consider,  under  all  the  circumstances  of  ac- 
cident, necessity,  and  the  like.  This,  however,  is  a  question  very  fit  to  be 
considered,  and  when  it  goes  down  to  trial  again  I  shall  advise  the  jury  to 
find  a  special  verdict.  1  find  invincible  objections  in  my  own  mind  to  con- 
sider that  the  rule  of  law  requiring  due  diligence,  is  tied  down  to  the  next 
day.  In  Darbi shire  v,  Parker,  6  East.  3.  it  was  held,  that  reasonable  time 
is  a  matter  of  law  for  the  court. 

(e)  Turner  v.  Leach,  sittings  at  GuildhaU,  post,  Hilary  Term,  1818,  cor. 
Lord  Ellenborough.    Assumpsit  by  the  eleventh  indorser  of  a  bill  of  ex- 

* 

(e)  Poth.  pi.  144. ;  but  a  mistake  in  directing  a  letter  is  no  excuse,  Es- 
daile  v.  Sowerby,  11  East.  114.  ante,  273. 


When  upon  a  bill  payable  at  so  many  after  sight,  the  holder  presents 
the  bill  for  acceptance,  and  elects  to  consider  what  passes  on  such  present- 
ment as  a  non  acceptance,  (though  in  strictness  he  might  have  otherwise 
acted,)  and  protests  the  bill  for  non  acceptance,  he  is  bound  by  such  elec- 
tion, as  to  all  the  other  parties  to  the  bill,  and  must  give  due  notice  to  them 
of  the  dishonour  accordingly,  otherwise  they  wOl  be  discharged.  Mitchell 
>.  fiegrondy  1  Mason's  Hep.  176. 


-^ 
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giving  regular  notice  of  its  being  dishonoured  to  an  indorser,  of  lst-  When 
whose  place  of  residence  he  is  ignorant,  if  he  use  'reasonable  dil-  acceptance  is 
igence  to  discover  where  the  indorser  may  be  found  (a).     And  necessary  ,• 
Lord  Ellenborough  observed,  u  When  the  holder  of  a  bill  of  ex-  ^5^omi8!  " 
change  does  not  know  where  the  indorser  is  to  be  found,  it  would  sion. 
be  very  bard  if  he  lost  his  remedy  by  not  communicating  imme-    L     &'"  J 
diate  notice  of  the  dishonour  of  the  bill ;  and  I  think  the  law  lays 
down  no  such  rigid  rule.    The  holder  must  not  allow  himself  to 
remain  in  a  state  of  passive  and  contented  ignorance ;  but  if  he 
uses  reasonable  diligence  to  discover  the  residence  of  the  indor- 
ser, I  conceive  that  notice  given  as  soon  as  this  is  discovered  is 
doe  notice  of  the  dishonour  of  the  bill,  within  the  usage  and  cus- 
tom of  merchants."    And  it  has  been  considered  to  be  sufficient, 
when  a  promissory  note  has  been  dishonoured,  to  make  inquiries 
at  the  drawer's  for  the  residence  of  the  payee  (ft).  But  in  a  subse- 
quent case  it  was  held,  that,  to  excuse  the  not  giving  of  regular  no- 
tice of  the  dishonour  of  a  bill  it  is  not  enough  to  shew  that  the  hold- 
er, being  ignorant  of  his  residence,  made  inquiries  upon  the  sub* 
ject  at  the  place  where  the  bill  was  payable  (c).    However,  send- 

ctange,  against  the  eighth  indorser,  for  default  of  payment.  It  appeared 
that  in  due  time  on  the  4th  September,  1817,  the  returned  bill,  with  notice 
of  the  dishonour,  was  left  at  the  house  of  Richard  Bennett,  the  tenth  in- 
dorser, inclosed  in  a  letter  addressed  to  him.  That  in  consequence  of  the 
dangerous  illness  of  bis  wife  at  a  distant  place,  he  had  on  the  1st  Septem- 
ber left  his  house  in  care  of  a  lad,*who  had  no  authority  to  open  letters,  in- 
tending to  return  on  the  3d  September,  but  that  in  consequence  of  the  in- 
creasing dangerous  illness  of  his  wife,  he  did  not  return  till  after  the  8th 
September,  on  which  day  his  brother  opened  the  letter,  and  immediately 
?*re  notice  of  the  dishonour  of  the  bill  to  the  plaintiff  who  paid  it,  and  then 
called  upon  the  defendant,  who  insisted  that  he  was  discharged  for  want 
of  earlier  notice.  It  was  urged  for  the  plaintiff,  that  the  dangerous  illness 
<*f  Richard  Bennett's  wife,  excused  his  absence  from  home,  and  the  delay 
in  giving  notice  of  the  dishonour,  and  that  as  the  dishonour  of  a  bill  is 
contrary  to  the  contract  and  expectation  of  the  parties,  there  is  no  reason 
for  requiring  an  indorser  to  be  in  the  way,  or  to  appoint  an  agent  in  his  ab- 
sence to  provide  for  such  an  event  But  Lord  Ellenborough  ruled  that 
these  circumstances  constituted  no  excuse  for  the  delay  in  giving  notice. 
A  case  was  reserved  upon  another  point. 

(a)  Bateman  v.  Joseph,  2  Campb.  461.— 12  East.  433.  S.  C.  What  is  due 
diligence,  see  Harrison  v.  Fitehenry,  3  Bsp.  240.  Quaere,  whether  reason- 
&Me  diligence  is  in  this  case  a  question  of  fact  or  law,  1  Wightw.  76.— 12 

East.  433 2  Campb.  461.— 3  Campb.  262.-6  East.  3.  ante,  214,  n.  1.  as 

to  what  is  reasonable  diligence,  4  M.  &  S.  49. 

(*)  Sturges  v.  Derrick,  Wightw.  76. 

(c)  Beveridge  v.  Burgis,  3  Campb.  262.  This  was  an  action  by  the  in- 
dorsee against  the  indorser  of  a  bill  of  exchange.  The  plaintiff  had  given 
the  defendant  no  notice  of  its  dishonour  till  several  months  after  it  became 
due ;  the  excuse  alleged  for  this  omission  was,  that  the  plaintiff  was  igno- 
rant of  the  defendant's  address,  which  did  not  appear  upon  the  bill,  but  the 
only  evidence  adduced  to  shew  that  he  had  used  any  diligence  to  discover 
this,  was,  that  he  had  made  inquiries  upon  the  subject  at  a  house  in  the 
Old  Bailey,  where  the  bill  was  made  payable  by  the  acceptor.  Lord  fcUen- 


OF  PROTEST  AND  NOTICE 

1st  When  jng  verbal  notice  to  a  merchant's  counting-house  is  sufficient,  and 
acceptance^  ■'  no  P*™011  te  *"ere  in  the  ordinary  *hours  of  business,  it  is  not 
necessary,-  necessary  to  leave  or  send  a  written  one,  nor  is  it  necessary  to 
rww^omis^'  ma^c  enquiries  after  the  party,  so  as  to  give  him  notice  else- 
•ion.  where  (a). 

L  *  277  ]  The  holder  of  a  bill  of  exchange  is  also  excused  for  not  g$v\n% 
notice  in  the  usual  time,  by  the  day  on  which  he  should  regularly 
have  given  notice,  being  a  public  festival,  on  which  he  is  strictly 
forbidden  by  his  religion  to  attend  to  any  secular  affairs  (6).  But 
the  loss  or  destruction  of  an  accepted  bill  affords  no  excuse  for 
the  delay  in  giving  notice  of  non-payment  (r).  Nor  would  the 
bankruptcy  of  a  drawer  or  indorser  of  a  bill  or  indorser  of  a 


borough.  Ignorance  of  the  indorsees  residence  may  excuse  the  want  of 
due  notice,  but  the  party  must  shew  that  he  has  used  reasonable  diligence 
to  find  it  out  Has  he  done  so  here  ?  how  should  it  be  expected  that  the 
requisite  information  should  be  obtained  where  the  bill  was  payable  P  In- 
quiries might  have  been  made  of  the  oilier  persons  whose  names  appeared 
upon  the  Dill,  and  application  might  have  been  made  to  persons  of  the 
same  name  with  the  defendant,  whose  addresses  are  set  down  in  the  direc- 
tory.   Plaintiff  nonsuited. 

(a)  Goldsmith  and  others  v.  Bland  and  others,  cor.  Lord  Eldon,  1  Mar. 
1800.— Bayl.  127.  note  1.  The  plaintiffs  sued  the  defendants  as  indorsee 
of  two  foreign  bills,  and  to  prove  notice,  the  plaintiffs  shewed  that  they 
sent  a  clerk  to  the  defendant's  counting-house  near  the  Exchange,  between 
four  and  five  o'clock  in  the  afternoon,  nobody  was  in  the  counting-house; 
the  clerk  saw  a  servant  girl  at  the  house,  who  said  that  nobody  was  in  the 
way,  and  he  returned,  having  left  no  message  with  her.  Lord  Eldon  tuM 
the  jury,  that  if  they  thought  the  defendants  ought  to  have  had  somebody 
in  the  counting-house  at  the  time,  he  was  of  opinion  that  the  plaintiffs  had 
done  all  that  was  necessary  by  sending  their  clerk;  that  the  notice  was  in 
law  aufficient,  if  the  time  was  regular,  whether  the  defendants  were  sol- 
vent at  the  time  or  not.  The  jury  thought  the  defendants  ought  to  hate 
had  somebr-dy  in  the  counting-house  at  the  time,  and  that  the  plaintiff* 
had  done  all  that  was  necessary.  Verdict  for  the  plaintiffs  for  16o3/.  Port 
285. 

Croase  and  others  v.  Smith  and  others,  1  M.  &  S.  545.  Notice  to  the 
drawers  of  non-payment  of  a  bill  of  exchange  by  sending  to  their  counting- 
house  during  hours  of  business  on  two  successive  days,  knocking  there 
and  making  noise  sufficient  to  be  heard  by  persons  within,  and  waiting 
tjiere  several  minutes;  the  inner  door  of  the  counting-house  being  locked 
fa  sufficient  without  leaving  a  notice  in  writing,  or  sending  by  the  post, 
though  some  of  the  drawers  lived  at  a  small  distance  from  the  place.  fcce 
also  Bowes  v.  Howe,  5  Taunt.  30.  Post,  £85. 

(6)  Lindo  v.  Unsworth,  2  Campb.  602.  Notice  of  the  dishonour  of  a 
bill  was  sent  to  the  plaintiff  in  London,  the  8th  of  October,  but  he  being  * 
Jew,  and  the  8th  of  October  being  the  day  of  the  greatest  Jewish  festival 
throughout  the  year,  on  which  all  Jews  are  prohibited  from  attending  to 
any  secular  affairs,  gave  no  notice  by  the  post  of  that  day  to  the  defendant 
who  lived  at  Lancaster,  hut  sent  it  to  him  by  the  post  of  the  9th.  Lord 
Ellenborough  held,  that  the  plaintiff  was  excused  from  giving  notice  on 
the  8th  on  the  ground  of  his  religion,  and  the  notice  sent  off  on  the  9th  was 
sufficient.     The  plaintiff'  had  a  verdict. 

(c)  Poth.  pi.  125.— Tlrackray  v.  Blackett  3  Campb.  164.— Manning  Ind. 
69.  antc,2U3. 


OF  NOV-AOCBFTANCE  OV  A  BILL. 

n  »^e,  excuse  the  neglect  to  give  notice  of  the  default  of  the  ***•  When 

i  *    *l    u      i    ~    *    •    !_•  •  /  \  notice  of  non- 

unnveet  to  the  bankrupt  or  his  assignee  (a).  acceptance  is 

fh  has  been  already  observed  ( b)f  that  if  the  drawee  offer  a  necessary; 
conditional  or  partial  acceptance,  the  holder  must,  provided  he  ^^omig. 
ceans  to  resort  to  the  drawer  and  indorsers,  give  notice  of  such  sion. 
actpptance;  it  is  said,  however  (c),  that  where  the  drawee  re-    L     *      * 
(Ws  to  accept  absolutely,  and  makes  a  conditional  acceptance, 
tSie  terms  of  which  are  complied  with,  no  notice  of  the  manner 
it.  which  the  bill  has  been  accepted  is  necessary  ;  and  that  where 
tV  drawee  undertakes  by  his  acceptance,  to  pay  only  part  of 
tli?  bill,  the  parties  to  the  bill  are  bound  to  the  extent  of  his 
acceptance,  and  an  omission  to  give  notice  of  such  partial  accept- 
iiir»\  does  not  discharge  them  from  the  obligation  to  that  amount. 

The  conduct  which  the  holder  must  adopt  on  the  dishonour  of  a  2dl1y.  The 
f»ti%n  bill,  differ-  materially  from  that  which  he  must  pursue  in  PT0te9t  and 
tn  •  case  of  an  inland  bill.  Whenever  notice  of  non-acceptance  of  a  tice  of  non- 
)'*r,zn  bill  is  necessary,  a  protest  (d)  must  also  be  made  which  acceptance. 
t  '^'i  a  mere  matter  of  form,  is  by  the  custom  of  merchants  in- 
tapenstbly   necessary,  and  cannot  be  supplied  by  witnesses  or 
whofthe  party  or  in  any  other  way(e),  and  as  it  is  said,  is  part  of 
tta  constitution  of  *a  foreign  bill  of  exchange;  and  the  mere  pro- 
diction  of  this  protest  attested  by  a  notary  public,  without  proof    £  •  279  "] 
cf  the  signature  or  affixing  of  the  seal  (though  not  so  if  payable 
^z(f)  )  will  in  the  case  of  a  bill  payable  and  protested  out  of 


U)  Cooke's  Bank.  L.  168.— Cullen's  Bank.  L.  100— Montague's  Bank; 
!<-  H3.  n.  x.  ace.  ex  parte  Smith,  Bro.  C.  C.  1,  eontra. 

(*)  Ante,  238. 

(c)  Bayl.  115,6. 

(<?)  See  the  form  post,  of  a  protest  for  non-payment,  which,  with  the 
titration  of  the  words  in  italics,  will  suffice  in  the  case  of  a  foreign  biU. 

(')  Rogers  v.  Stevens,  2  T.  R.  713.— Gale  v.  Walsh,  5  T.  R.  239 — Orr 
^  Maginnis,  7  East.  4.59.  360.-  -Brough  v.  I'arkins,  Lord  Raym.  993.-6 
Mo-.L80.-l  Salk.  131.  S.C.— Bui.  Ni.  Pri.  271.- Bayl.  117,  8. 

R.>gen  r.  Stephens,  2  T.  R.  713.  In  an  action  against  the  drawer  of  a 
fr»r*ijrn  bill  of  exchange,  it  appeared  that  the  bill  had  been  noted  for  non* 
acceptance,  but  there  was  no  protest,  and  titis  was  pressed  as  a  ground  for 
flons*iii.  Lord  Kenyon  admitted  the  objection,  but  upon  the  other  circnm* 
fonces  thought  this  a  case  in  which  a  protest  was  not  necessary. 

fole  v.  Walsh,  5  T.  R.  239.  In  an  action  against  the  drawer  of  a  foreign 
k '!  it  was  reserved  as  a  point,  whether  it  was  necessary  to  prove  a  protest, 
indthe  court  thought  it  so  clear,  upon  motion  to  enter  a  nonsuit,  thatthey 
8-""£ested  to  the  plaintiff's  counsel  the  expediency  of  making  the  rule  ab- 
*Jl'itein  the  first  instance,  and  upon  their  acquiescence,  it  was  accordingly 
d  <ne;  they  afterwards,  however,  wished  to  have  it  opened,  upon  an  idea 
thtf  the  draw  er  had  no  effects  in  the  hands  of  the  drawee ;  but  it  appearing 
u?x>n  the  report  that  the  idea  was  not  well  founded,  the  rule  stood. 
And  in  Brough  v.  Parkins,  Lord  Raym.  993.  G  Mod.  SO.  Salk.  131.  Holt,  C. 
J.  says,  a  protest  on  a  foreign  bill  is  a  part  of  the  custom. 

(/)  Chcwerv.  Noy«*  4  Campb.  139. 


OF  PROTEST  AND  NOTICE 


2dly.  The 
protest  and 
jforwi  of  no- 
tice of  non- 
acceptance. 
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this  country,  be  evidence  of  the  dishonour  of  the  bill  (a),  and  to 
it  all  foreign  courts  give  credit  (b) ;  and  it  cannot  be  supplied  by 
mere  proof  of  noting  for  non-acceptance,  and  a  subsequent  protest 
for  non-payment  But  proof  that  the  drawer  had  no  effects  in  the 
hands  of  the  drawee  at  the  time  of  drawing  the  bill,  or  at  the 
time  afterwards,  will  in  this  country  excuse  the  want  of  a  pro- 
test, and  prevent  the  drawer  being  discharged  (c).  So  a  subse- 
quent promise  by  the  drawer  to  pay  the  bill  may  preclude  him 
from  availing  himself  of  the  want  of  a  protest  (d).  But  it  is  not 
advisable  to  omit  protesting  a  foreign  bill,  because  in  foreign 
courts  they  would  probably  not  be  governed  by  the  exception  in- 
troduced by  our  courts  (ej. 

If  therefore  the  drawee  refuse  to  accept,  the  holder  or  some 
other  person,  if  he  be  ill  or  absent  ffj,  should  cause  it  to  be  pro- 
tested ;  for  which  purpose  he  should  carry  the  bill  to  a  notary  (g), 
who  is  to  present  it  again  to  the  drawee,  and  demand  acceptance ; 
which  should,  in  case  the  bill  was  drawn  on  or  accepted  payable 
at  a  banker's,  be  during  the  usual  hours  of  business,  and  in  London 
not  later  than  five  o'clock  (h) ;  and  if  the  drawee  again  refuse  to 
accept,  the  notary  is  thereupon  to  make  a  minute  on  the  bill  itself 
consisting  of  his  initials,  the  month,  the  day  and  year,  and  the 
reason,  if  assigned,  for  non-acceptance,  together  with  his  charge. 
The  next  step  which  the  notary  is  to  adopt  is  to  draw  up  the 
protest  (i),  which  is  a  formal  declaration  on  the  bill  itself,  if  it  can 
be  obtained,  or  otherwise  on  a  copy  (fc),  that  it  has  been  presented 
for  acceptance,  which  was  refused,  and  why,  and  that  the  holder 
intends  to  recover  all  damages,  expences,  &c.  which  he,  or  his 
principal,  or  any  other  party  to  the  bill,  may  sustain  on  account  of 
non-acceptance  (/)•  The  minute  above  mentioned  is  usually 
termed  noting  the  bill,  but  this,  it  has  been  said,  is  unknown  in 
the  law,  as  distinguished  from  the  protest,  and  is  merely  a  preli- 


(o)  Anonymous,  12  Mod.  345. — Dupays  v.  Shepherd,  Holt,  297.— Che- 
mere  v.  Noyes,  4  Campb.  129.— 2  Roll.  Rep  346.  -10  Mod.  66.  Peake  Law 
of  Evid.  4th  edit.  80.  74,  in  notes. 

(A)  Molloy,  281.— Da  Costa  and  Cole,  Skin.  272.  pi.  1. 

(c)  Orr  v.  Maginnis,  7  East  359. — Legge  v.  Thorp,  2  Campb.  310. 12 
East.  171.    As  to  this  point,  see  ante,  259  to  260. 

(d)  Gibbon  v.  Coggon,  2  Campb.  188. 

(e)  Per  Lord  Ellenborough,  Legge  v.  Thorp,  12  East.  177, 8. 
(/)  Molloy,  b.  2.  c.  10.  s.  17. 

(tr)  See  the  nature  of  his  office  explained  in  Burn's  Ecc.  L.  tit  Notar? 
Public ;  and  see  Regulations  in  41  Geo.  3.  c.  79. 

(/*)  Parker  v.  Gordon,  7  East.  385.  ante,  211,  2. 

(»)  Per  fcolt,  C.  J.  in  Buller  v.  Crips,  6  Mod,  29.— Selw.  N.  P.  307.  awl 
note  33. 

(k)  Dehersv.  Harriot,  1  Show.  164. 

(0  Poth.  pi.  84.— MalL  264.— Mar.  16. 


OF  NON-ACCEPTANCE  OF  A  BILL. 

Jninary  step  to  the  protest,  and  though  it  has  grown  into  practice  2dly.  Of  the 
within  these  few  years,  it  will  not  in  any  case  supply  the  want  of  ^fc*  of^v- 
a  protest  (a) ;  the  demand  is  the  material  thing,  and  must,  it  is  ing  notice  of 
aid,  in  the  case  of  a  foreign  bill,  be  made  by  a  notary  public  JJJj"^00^" 
himself,  to  whom  credit  is  given  because  he  is  a  public  officer,  and 
it  cannot  be  made  by  his  clerk  (6).    This  doctrine  was  sanctioned 
in  a  late  case,  in  which  the  court  observed,  that  the  rule  requir- 
i:  2;  the  attestation  of  a  notary  public  ought  to  be  strictly  observed  (c). 
In  case,  however,  there  be  not  any  public  notary  at  the  place 
\fhere  the  bill  is  dishonoured,  it  may  be  protested  by  any  substan- 
tial person  of  that  place  in  the  presence  of  two  or  more  witnesses 
(rf),and  it  is  said  it  should  be  made  between  sun-rise  and  sun-set. 
It  should  in  general  be  made  in  the  place  where  acceptance  is  re- 
fused ;  but  when  a  bill  is  drawn  abroad,  directed  to  the  drawee  at 
Southampton,  or  any  other  place,  requesting  him  to  *pay  the  bill  [  *  £81  3 
in  London,  the  protest  tor  non-acceptance  may  be  made  either  at 
Southampton  or  in  London  (e)  (1).  The  form  of  the  protest  should 
always  be  conformable  to  the  custom  of  the  country  where  it  is ' 
made  (fj-     If  a  conditional  or  partial  acceptance  be  offered,  the 
protest  should  not  be  general,  as  otherwise  it  will  release  the 
acceptor  from  the  effect  of  such  acceptance  (g).    A  copy  of  the 
hill  should,  it  is  said,  be  prefixed  to  all  protests,  with  the  indorse- 
ments transcribed  verbatim,  and  with  an  account  of  the  reason 
^venby  the  party  why  he  does  not  honour  the  bill  (A).     Protests 
made  in  this  country,  must,  in  order  to  their  being  received  in  evi- 
dence! be    written  on    paper  stamped    with  a  proportionate 
stomp  (%)• 

(a)  Per  Bailer,  J.  in  Leftley  v.  Mills,  4  T.  R.  175.— Rogers  v.  Stephens, 
2  T.  R.  713.— Gale  v.  Walsh,  5  T.  R.  239.— Bull.  N.  P.  271.  Bayl.  72.  n.  a. 
ami  see  Orr  v.  Maginnis,  7  East.  359. 

{*)  Per  Buller,  J.  in  Leftley  v.  Mills,  4  T.  R.  175.  sed  quaere. 

(f )  Ex  parte  Worsley,  2  Hen.  Bla.  275. 

[d)  Bayl.  118. 

i«)  Mar.  107. 

I/)  Poth.pl.  155. 

Or)  Bayl.  89.— Bentinck  v.  Dorrien,  6  East.  199.  ante,  238,  and  see 
spro*t  v.  Matthews,  1  T.  R.  182. 

(A)  Path.  pi.  135. 

(0  See  55  Geo.  3.  c.  184.  which  repeals  44  Geo.  3.  c.  98.  48  Geo.  3.  c. 
U9. 


(1)  The  same  doctrine  seems  established  in  Mason  v.  Franklin,  3  John. 
Hep.  202.  Boot  v.  Franklin,  3  John.  Rep.  207.    And  it  was  there  held  that 

*  protest  for  non-acceptance  "that  the  bill  not  being  paid,  and  the  holders 
"not  knowing  where  to  present  the  same  for  payment  in  London,  (the 

•  place  where  payable)  caused  the  same  to  be  protested/'  was  a  good  an4 
efficient  protest.  Ibid. 

Vol.  u       1  i 
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2dly.  Of  the      It  has  been  said,  that  the  making  the  protest  alone  is  not  »uf- 
*w<fc*of -gir-  ficien*» *B^  *nat  a  C0P7  of  it,  or  some  other  memorial,  must,  within 
ing  notice  of  a  reasonable  time,  be  sent  with  a  letter  of  advice  to  the  persons 
ance!CCeP"    on  whom  the  holder  means  to  call  for  payment  (a);  but  it  has 
been  recently  decided,  that  it  is  not  necessary  that  a  copy  of  the 
£  *  282  ]    protest  should  accompany  the  notice  of  non-acceptance  (/>)  (1),  *nor 
is  it  necessary  to  send  the  protested  bill  (c),  but  a  notice  of  the 
dishonour  of  the  bill  should  in  all  cases  be  immediately  given  (d). 
It  has  been  even  held,  that  the  protest  for  non-acceptance  or  non- 
payment of  an  inland  bill  may  be  drawn  up  at  any  time  before  the 
trial,  provided  the  bill  be  noted  in  due  time  (e)  (1). 

(a)  Bayl.  118.— Poth.  pi.  148.  and  see  Orr  v.  Maginnis,  7  East.  359. 

(b)  BayL  122. — Robins  v.  Gibson,  3  Campb.  334. —Cromwell  v.  Hynson, 
2  Esp.  Rep.  511,  2.-  Pothier  Traite  du  Contrat.  de  Change,  part  1.  c.  5.  s. 
150. — Chaters  v.  Bell,  4  Esp.  Rep.  48. — Manning's  Index,  66. — Ace,  iioos- 
trey  v.  Mead,  Bull.  N.  P.  271.— Giib.  Ev.  79.— Lovelass  on  Bills,  99.-Sclw. 
N.  P.  307.  semb.  contra. 

Robins  v.  Gibson,  3  Campb.  334.  In  an  action  against  the  drawer  of  a 
foreign  bill  of  exchange  the  plaintiff  proved,  that  a  protest  was  regularly 
drawn  up,  and  also  that  the  drawer  had  arrived  in  England  before  the  bill 
became  due,  and  that  a  letter  was  sent  to  his  house,  stating,  that  the  bill 
was  dishonoured ;  but  not  communicating  the  protest  or  a  copy  of  it,  the 
defendant  contended,  that  the  protest  should  have  accompanied  the  notice. 
Lord  Ellenborough  was  of  opinion,  that  under  the  circumstances  of  (he 
case,  enough  had  been  done,  and  the  plaintiff  had  a  verdict ;  and  upon 
motion  for  a  new  trial,  the  court  being  or  opinion,  it  was  sufficient  that  the 
bill  was  protested,  and  that  the  defendant  had  notice  of  the  fact  of  its  dis- 
honour, although  the  protest  was  not  communicated  to  him,  and  refused 
the  rule. 

(c)  Mar.  68.  86. 7. 120 Lovelass,  100. 

(d)  Id.  ibid,  and  supra,  note  8. — Hart  v.  King,  12  Mod.  309.— Anony- 
mous, 1  Vent.  45. — Orr  v.  Maginnis,  7  East,  359. 

(e)  Chaters  v.  Bell,  4  Esp.  Rep.  48.— Bayl.  122.  n.  2 Selw.  Ni.  Pri.307 

S.  C— Goostrey  v.  Mead,  Bui.  Ni.Pri.  272.  observed  on  in  Orr  v.  Maginnk, 
7  East.  361.— Rogers  v.  Stephens,  2  T.  R.  714.— Bayl.  122.  Manning  Ind. 
66. 

Chaters  v.  Bell,  4  Esp.  Rep.  48.  In  an  action  by  an  indorsee  against  the 
Sndorser  of  a  foreign  bill,  it  appeared  that  the  bill  became  due  on  the  24th 
April,  when  payment  was  demanded,  and  refused,  and  the  hill  was  noted 
for  non-payment.  Regular  notice  of  the  dishonour  given  to  the  defendant, 
but  he  refused  payment  because  there  was  no  protest.  On  the  14th  May 
the  protest  was  formally  drawn  up,  and  this  action  was  afterwards  brought. 
Lord  Kenyon  said,  «  he  was  of  opinion,  that  if  the  bill  was  regularly  noted 


(1)  It  seems  however  to  have  been  held  in  Massachusetts,  that  a  copy  of 
the  protest  should  be  given  or  offered  to  the  drawer,  or  due  diligence  used 
to  furnish  him  with  such  notice  before  he  can  be  charged.  Makeley  v.  Grant, 
6  Mass.  Rep.  386. 

(2)  A  notary,  on  protesting  a  note  for  non-payment,  is  not  bound  to  give 
notice  to  the  indorsers,  it  is  no  part  of  his  duty  ;  and  if  he  specially  under- 
take  with  the  holder  to  give  notice  so  as  to  charge  all  the  indorsers,  and 
the  holder  recover  against  one,  the  notary  is  not  liable  to  the  indorser  who 
is  so  charged  for  laches  in  neglecting  to  give  notice  to  a  prior  iadorscr. 
Morgan  v.  Van  Ingtr^  i  John.  Rep.  204. 


OF  HON-ACCEPTANOE  OF  A  BILL. 

At  common  law,  no  inland  bill  could  be  protested  for  non-  2<fly.  Of  the 
acceptance ;  but  bj  the  statute  3  &  4  Anne,  c.  9.  s.  4  (a),  which  ^^'0f  ^r. 
will  be  observed  upon  more  fully  hereafter,  a  protest  was  given  in  ing  notice  of 
cue  of  refusal  to  accept  in  writing  any  inland  bill  amounting  to  ancc.°CeP~ 
the  sum  of  live  pounds,  expressed  to  be  given  for  value  received, 
and  payable  at  days,  weeks,  or  months  after  date,  in  the  same 
manner  as  in  the  case  of  foreign  bills  of  exchange.    It  has  been 
considered  that  this  protest  must  be  made  in  order  to  entitle  the 
holder  to  demand  of  the  drawer  or  indorsers,  costs,  damages,  and 
interest  (b);  but  in  practice  the  plaintiff  recovers  interest  against 
a  drawer  or  indorser  of  an  inland  bill  on  proof  of  due  notice  with* 
oat  proving  a  protest.     If,  however,  the  bill  be  of  the  above 
description,  and  *under  the  amount  of  twenty  pounds,  it  may  be    C  *£83  } 
doubtful  whether  the  holder  would  not  be  entitled  to  the  above 
accumulative  remedy,  though  no  protest  were  made  (c).    This 
protest  is  directed  to  be  made  by  such  persons  as  are  appointed  by 
9  &  10  William  3.  c.  17,  to  protest  inland  bills  for  non-payment  (d), 
namely,  by  a  notary  public,  and,  in  default  of  him,  by  any  other 
substantial  person  of  the  city,  town,  or  place,  in  the  presence  of 
two  or  more  credible  witnesses.    Within  fourteen  days  of  the 
making  of  this  protest,  the  same  must  be  sent,  or  other  notice 
thereof  must  be  given  to,  or  left  in  writing  at  the  usual  place  of 
abode  of  the  party  from  whom  the  bill  was  received  (e).    The 
potest  for  non-acceptance  in  the  case  of  an  inland  bill  is  by  no 
means  necessary,  and  at  most  it  is  only  essential  to  entitle  the 
holder  to  the  accumulative  remedy  for  interest  and  expences,  and 
the  want  of  it  does  not  affect  the  holder's  right  to  the  principal 
sum,  as  it  would  in  the  case  of  a  foreign  bill  (/) ;  and  it  is  in 
practice  seldom  made ;  an  inland  bill  is  in  general  only  noted  for 
non-acceptance^ which  noting,   as  already  observed,   is  of  no 
avail  (g) ;  and  u  not  paid  when  due,  it  is  then  nojed,  and  some- 
it  the  time,  the  protest  might  be  made  at  a  future  period.    A  verdict  was 
found  for  the  plaintiff,  but  the  point  was  reserved;  and  on  the  case  coming 
°n  to  be  tried  on  a  venire  de  novo,  before  Lord  Ellcnborough,  his  lordship 
expressed  his  concurrence  with  the  opinion  of  Lord  Kenyon. 

(a)  See  the  constructions  on  this  statute,  Kyd.  149.— Bayl.  118.  2  Stra. 
910.  n.l. 

(*)  Harris  v.  Benson,  2  Stra.  910.— Brough  v.  Parkins,  2  Lord  Raym.*993. 
-1  Salk,  131.— 6  Mod.  80,  S.  C— Boulager  r.  Talleyrand,  2  Esp.  Hep. 
550,-powclt  v.  Monnier,  1  Atk.  613.— Bridgman's  Ind.  2  vol.  599.  n.  123.— 
Bayl.  158, 9 Mannings  Ind.  66. 

(r)  Stat.  9  &  10  Will.  3.  c  17.  s.  6.— Bayl.  158, 9.— Kyd.  149. 

((f)  Stat.  3  &  4  Anne,  c.  9.  s.  6. 

(0  W.  section  5. 

(/)  Boroughs  v.  Perkins,  Holt,  121.— Harris  u.  Benson,  2  Stra.  910. — 
Bouhj^er  v.  Talleyrand,  2  Esp.  Hep.  550.— Burgh  v.  Perkins,  6  Mod.  80.— 
1  Salk.  131.-3  Salk.  69.— Lord  Raym.992.  S.C. 

if)  Ante,  280. 
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f?(!L<  and  *  t5mcs»  though  not  very  often,  protested,  for  non-payment  (a)  (1), 
mode  of  giv-  and  a  protest  for  non-acceptance  made  in  the  country  must  be 
ncm-accepu  Provcc*  by  the  notary  who  made  it,  and  it  will  not  as  in  case  of 
ance.  a  protest  made  abroad  prove  itself  (b). 

Notice  of  *Noticet  however,  must  be  given  of  the  non-acceptance,  other- 

non-accept-  wj8e>  for  ^ne  reaS0ns  before  stated  (cj,  the  holder  in  general 
how  given,  discharges  the  drawer  and  indorsers  from  all  liability.  Any  act 
£  *  284  3  of  the  holder,  signifying  the  refusal  of  the  drawee,  will  be  a  suf- 
ficient notice  ;  though  we  have  seen  that  in  the  case  of  a  foreign 
bill  there  must  also  be  a  protest  (d)  (2).  It  has  indeed  been  said 
in  the  course  of  argument,  that  it  is  not  enough  to  state  in  the 
notice,  that  the  drawee  refuses  to  honour,  but  that  it  must  go 
farther,  and  express  that  the  holder  does  not  intend  to  give  credit 
to  the  drawee  (e) ;  but  it  should  seem  that  as  the  only  reason  why 
notice  is  required,  is  that  the  drawer  or  indorsers  may  have  the 
earliest  opportunity  of  resorting  to  the  parties  liable  to  them,  it  is 
not  necessary  that  they  should  be  informed  of  their  liability,  be- 
cause that  is  a  legal  consequence  of  the  default  of  acceptance  of 
which  they  must  necessarily  be  apprized  by  mere  notice  of  non* 
acceptance  (/). 

(a)  3  &  4  Anne,  c.  9.  s.  5.— Kyd.  150. 

(6)  Chesmer  v.  Noyes,  4  Camp.  129,  ante,  279.  Tn  an  action  against  the 
acceptor  of  a  foreign  bill  of  exchange  it  became  material  to  prove  the  pre* 
sentmentofthe  bill  for  payment,  and  for  this  purpose  the  plaintiff's  coun- 
sel produced  a  notarial  protest  under  seal.  Li)rd  Ellenborough  said,  the 
protest  may  be  sufficient  to  prove  a  presentment  which  took  place  in  a 
foreign  country :  but  1  am  quite  clear  that  the  presentment  of  a  foreign  bill 
in  England  must  be  proved  in  the  same  manner  as  if  it  were  an  inland  bill 
or  promissory  note, 

(c)  Ante,  257. 

(<l)  Ante,  279. 

(c)  In  Tindall  v.  Brown,  1  T.  R.  169. 

(/)  Shaw  v.  Croft,  cor  Lord  Kenyon,  Sittings  aflfirTrin.  Term  1798. 
MSS.  and  othe*  cases  post,  and  Selwyn,  4th  ed.  320.  n.  25. 


(1)  In  case  of  an  inland  bill  of  exchange,  no  protest  for  non-acceptance 
or  non-payment  is  necessary  to  entitle  the  holder  to  a  recovery  against  the 
parties  to  the  bill.  Miller  v.  ffackley,  5  John.  Rep.  375,  A  bill  drawn  in 
the  United  States  upon  any  part  of  the  United  States,  is  in  law  an  inland 
bill.  ibid. 

(2)  The  law  docs  not  prescribe  any  form  of  notice  to  an  indorser ;  all  tha' 
is  necessary  is  that  it  should  be  sufficient  to  put  the  party  upon  inquiry,  and 
to  prepare  him  to  pay  it  or  to  defend  himself.  If,  therefore,  there  be  some 
uncertainty  in  the  description  of  the  note  in  the  notice,  if  it  does  not  tend 
to  mislead'the  party,  it  win  be  good.  Reedy  v.  Seixas,  2  John.  Cas.  $*~* 
So  where  a  note  was  payable  at  a  bank,  and  notice  was  given  on  the  day 
when  it  became  due,  but  in  the  notice,  the  note  was  stated  to  be  due  three 
days  before,  and  the  name  of  the  promisor  was  mistaken,  it  was  held  suffi- 
cient notice  to  charge  the  indorser,  it  being  in  evidence  that  he  was  liable 
on  no  other  note  payable  to  the  bank.  Smithy.  WkUingt  12  Mas,  Rep.  & 
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With  respect  to  the  mode  of  giving  the  notice  personal  service  2dly.  °f  tl*e 
is  not  necessary,  nor  is  it  requisite  to  leave  a  written  notice  at  „%l^  0f  s\v. 
thj  residence  of  the  party ;  but  it  is  sufficient  to  send  to  or  convey  ing  notice  of 
verbal  notice  at  the  counting-house  or  place  of  abode  of  the  party  an"^00^ 
without  leaving  notice  in  writing  (a).    And  it  is  *sufficient,  both    [  *  285  3 
in  the  case  of  a  foreign  and  an  inland  bill,  to  send  notice  by  the 
po«t,  even  though  the  letter  should  miscarry  ;  for  it  would  be  very 
unreasonable  to  make  it  incumbent  on  the  holder  to  send  a  person 
with  the  notice,  where  perhaps  the  distance  may  be  very  great  (b) ; 

(a)  Crosse  v.  Smith,  1  M.  &  S.  545. — Goldsmith  v.  Bland,  Bayl.  127.  et 
post,  and  when  personal  sen  ice  is  not  necessary,  see  4  T.  R.  465. —1  Bos.  8c 
M  394. 

Gouldsmith  and  others  v.  Bland  and  others,  at  Guildhall,  cor.  Lord  Eldon, 
ly  March,  1800.  The  plaintiffs  sued  the  defendants  as  indorsers  of  two 
f'.V-^n  bills,  and  to  prove  notice  the  plaintiffs  shewed  that  they  sent  a  clerk 
tcitie defendant's  counting-house  mar  the  Exchange,  between  four  and 
Jr.  e  o'clock  in  the  afternoon,  nobody  was  in  the  counting-house,  the  clerk 
nv  a  servant  girl  at  the  house,  who  said  that  nobody  was  in  the  way,  and 
it  returned  having  left  no  message  with  her.  Lord  Eldon  told  the  jury, 
that  if  they  thought  the  defendants  ought  to  have  had  somebody  in  the 
c^mting-house  at  the  time,  he  was  of  opinion  that  the  plaintiff's  had  done 
ail  that  waB  necessary  by  sending  their  clerk ;  that  the  notice  was  in  lav 
sufficient  if  the  time  was  regular,  whether  the  defendants  were  solvent  at 
the  time  or  not.  The  jury  thought  that  the  defendants  ought  to  have  had 
somebody  in  the  counting-house  at  the  time,  and  that  the  plaintiffs  had  done 
all  that  was  necessary.    Verdict  for  the  plaintiffs  for  1633/. 

Crosse  and  others,  assignees,  &c.  against  Smith  and  others,  1  M.  &  S.  545. 
Notice  to  the  drawers  of  non-payment  of  a  bill  of  exchange,  by  sending  to 
their  counting-house,  during  the  hours  of  business,  on  two  successive  days, 
knocking  there,  and  making  noise  sufficient  to  be  heard  by  persons  within, 
^nd  waiting  there  several  minutes,  the  inner  door  of  the  counting-house 
being-  locked  is  sufficient,  without  leaving  a  notice  in  writing  or  sending  by 
the  post,  though  some  of  the  drawers  live  at  a  small  distance  from  the  . 
place.  Per  Lord  Kllenborough.  The  counting-house  is  a  place  where  all 
appointments  respecting  the  business  and  all  notices  should  be  addressed, 
and  it  is  the  duty  of  the  merchant  to  take  care  that  a  proper  person  be  in 
'•  teiKlance.  It  has  however  been  argued,  that  notice  in  writing  left  at  the 
r*inting-house,  or  put  into  the  post  was  necessary,  but  the  law  dpes  not 
squire  it,  and  with  whom  it  was  to  be  left  ?  Putting  a  letter  into  the  post 
h  only  one  mode  of  giving  notice,  but  where  both  parties  are  residing  in 
•he  same  town,  sending  a  clerk  is  a  more  regular  and  less  exceptionable 
raule. 

W  Saunderson  v.  Judge,  2  Hen.  Bla.  509.— -Kuf  hu  Weston,  3  Esp.  Rep. 
f  *  -Haynesv.  Birks,  3  Bos.  *c  Pul.  602.— Parker  v.  Gordon,  7  East.  385, 
r.— Pearson  v.  Cranlan,  2  Smith's  Rep.  404.—  Langdon  v.  Mills,  5  Esp.  157. 
-Bayl.  128.  226.  ace— Dale  v .  Lubbock,  I  Barnard,  B.  R.  199.— Poth. 
Traile  du  Contrat  de  Change,  part   1.  chap.  5.  sect.  2.  art.  1,  3,  4.  scmb 

Centra. 

Kuf  h  v.  Weston,  3  Esp.  54.  Notice  of  the  non-acceptance  or  non-pay- 
ment of  a  bill  of  exchange  is  sufficiently  given  by  proving  that  a  letter  was 
i^ularly  put  into  the  post  informing  the  party  of  the  fact.  Assumpsit  on 
2  foreign  bill  of  exchange  drawn  by  Garde,  at  Exeter,  on  Messrs.  Guetano 
i'vl  Co.  at  Genoa :  the  defendants  indorsed  the  bill  to  the  plaintiffs.  The 
bill  was  presented  for  acceptance  at  Genoa  and  the  acceptance  refused,  the 
defence  was,  that  it  had  not  been  presented  in  a  reasonable  time,  nor  the 
protest  for  non-acceptance  sent  to  this  country  as  soon  as  it  ought  to  have 
'°^tn,  and  that  therefore  the  defendants  had  not  had  due  notice  of  its  being 
dishonored.    In  answer  to  this,  it  was  proved,  that  the  bill  had  been  put  ix*» 
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tolly.  Of  the  and  indeed  there  is  considerable  risk  in  'sending  notice  by  a  pri- 
inode  of  "giv-  vate  ^an^  where  there  is  a  regular  post,  for  if  the  notice  arrive  later 
ing-  notice  of  by  the  former  than  by  the  latter,  the  parties  may  be  discharged  (a), 
ance?C°eP  "    but  ^  *8  reported  *°  have  been  decided  that  the  holder  of  a  dis* 
£,  *  286  3    honoured  bill  is  not  bound  to  send  notice  to  the  drawer  by  the 
mail  or  first  conveyance  that  sets  out  from  the  place  where  such 
holder  resides,  and  that  it  is  sufficient,  provided   there  be  no 
essential  delay,  if  he  send  notice  by  a  private  hand,  and  although 
such  notice  should  thereby  reach  the  drawer  later  in  the  same 
day  than  if  it  had  been  sent  by  the  mail,  he  will  not,  on  that  ac- 
count, be  discharged  (b).    The  safer  course  however  is  to  send 
by  the  post 

to  the  post-office  at  London,  the  third  day  after  it  was  received  from  the 
defendants,  which  was  the  first  Italian  post  day  after  it  had  been  so  receir- 
•  ed.  Jt  was  further  proved,  lhatfrom  the  disturbed  state  of  Italy,  for  some 
time  before,  the  regular  post  had  been  interrupted,  and  the  bill  had  not  ar- 
rived at  Genoa  till  a  month  after  it  became  due,  that  it  was  immediately 
presented  for  acceptance,  which  being1  refused,  it  was  protested,  and  the 
protest  sent  off  immediately  by  the  post  to  Rngland.  Lord  Kenyon  sa  d, 
that  the  defendants  grounded  their  defence  on  the  supposed  laches  of  the 
plaintiff,  but  he  was  of  opinion  that  if  the  plaintiffs  had  sent  the  bill  by  the 
ordinary  course  of  the  post  they  had  done  all  they  were  called  upon  to  do* 
that  they  could  not  foresee  that  the  post  would  be  interrupted,  and  it  could 
not  be  expected  that  they  should  send  the  bill  by  a  special  messenger,  or 
any  extraordinary  mode  of  conveyance.  His  Lordship  said,  he  therefore 
thought  the  plaintiffs  had  been  guilty  of  no  laches,  and  were  entirely  to  re- 
cover, and  they  accordingly  had  a  verdict. 

Saunderson  v.  Judge,  §  Hen.  Bla.  509.  The  holder  of  a  note  wrote  to 
the  defendant,  who  was  one  of  the  indorsers,  to  say  it  was  dishonoured, 
and  put  the  letter  in  the  post,  but  there  was  no  evidence  that  it  erer  reach- 
ed the  defendant,  and  the  court  held,  that  sending-  the  fetter  by  the  post 
was  quite  sufficient. 

(a)  Darbishire  r.  Parker,  6  East.  8,  9. 

(bS  Bancroft  v.  Hall,  1  Holt,  C.  N.  P.  476.  This  was  an  action  against 
the  drawer  of  a  bill  of  exchange,  who  resided  at  Liverpool,  tbe  bill  was  ac- 
cepted by  one  Hind,  payable  in  London,  and  indorsed  by  the  defendant  to 
the  plaintilf.  The  bill  being"  dishonored,  notice  was  given  to  the  plaintiff, 
who  lived  at  Manchester,  on  the  24th  of  May.  On  that  day  he  sent  a  letter 
by  a  private  hand  to  his  agent  at  Liverpool,  directing  him  to  give  Hall  no- 
tice of  the  acceptor's  default.  On  the  25th  in  the  afternoon  the  agent  re- 
ceived the  letter,  and  went  about  six  or  seven  in  the  evening  to  the  counting 
house  of  Hall,  but  after  knocking  at  the  door,  and  ringing  a  bell,  no  one 
came  to  receive  a  message.  The  merchants'  counting-houses  at  Liverpool 
do  not  shut  up  till  eight  or  nine.  The  26th  was  a  Sunday,  and  notice  was 
not  in  fact  given  till  the  morning  of  the  27th.  It  was  objected  for  the  de- 
fendant, that  the  notice  was  not  in  time  after  the  London  letter  reach- 
ed  Manchester,  a  mail  set  out  next  morning  to  Liverpool.  The  plaintiff 
should  have  sent  the  notice  by  the  mail,  which  reached  Liverpool  by  ten 
o'clock,  if  he  prefers  a  private  conveyance,  or  if  he  attempts  to  give  notice 
earlier  than  by  law  he  is  bound  to  do,  and  fails  in  giving  an  effectual  notice, 
he  is  not  therefore  exempt  from  giving  proper  legal  notice. 

Bayley,  J.  Notice  must  be  given  in  time,  but  all  a  man's  other  business 
is  not  to  be  suspended  for  the  sake  of  giving  the  most  expeditious  notice. 
He  is  not  bound  to  write  by  post  as  the  only  conveyance,  or  to  send  a  let- 
ter by  the  very  first  channel  which  offers.  He  may  write  to  a  friend  and 
send  by  a  private  conveyance.    Here  the  notice  reaches  Liverpool  on  the 
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*Xo6ce  of  the  dishonour  of  a  bill  sent  by  the  two-penny  post  2dly-  OF  the 
is  sufficient,  where  the  parties  live  within  its  limits,  whether  near  ^^^  0f  giv- 
vita  distance  from  each  other,  bat  it  must  be  proved  that  the  ingr  ™eice  °* 
Utter,  conveying  the  notice,  was  put  into  the  receiving-house  at  ance> 
ach  ao  hour,  that  according  to  the  course  of  the  post,  it  would     [  *  287  ] 
ke  delivered  the  day  on  which  the  party  to  whom  it  is  addressed 
us  entitled  to  receive  notice  of  the  dishonour  (a). 

Where  notice  is  to  be  sent  from  London  by  the  general  post,  it 
bas  been  held  that  the  letter  containing  it  should  be  put  into  the 
post-office  in  Lombard-street,  or  at  a  receiving  house,  and  that  the 
delivery  to  a  bell^man  in  the  street  will  not  be  sufficient  (6);  and 
it  is  obvious  that  the  notice  should  in  all  cases  be  given  by  some 
person  who  will  afterwards  be  competent  to  prove  it. 

Where  there  is  no  post,  it  is  sufficient  to  send  notice  by  the  or- 
dinary mode  of  conveyance,  though  notice  by  a  special  messen- 
ger might  arrive  earlier ;  and  therefore  in  the  case  of  a  foreign 
bill  it  is  sufficient  to  send  it  by  the  first  regular  ship  bound  for  the 
place  to  which  it  is  to  be  sent,  and  it  is  no  objection,  that  if  sent 
bji  ship  bound  elsewhere  it  would  probably  have  arrived  soon- 
er, though  the  holder  wrote  other  letters  by  that  ship  to  the  place 
to  which  the  notice  was  to  be  sent  (c).  It  has  been  recently  de- 
cided that  *wbere  it  is  necessary  or  more  convenient  for  the  [  *  288  1 
Holder  to  send  notice  by  other  conveyance  than  the  post,  he 
ftaj  send  a  special  messenger,  and  he  may  recover  the  reason- 


-ftb.  No  expedition  could  have  brought  it  earlier.  Between  six  and 
seven  in  the  evening  in  that  day,  the  witness  goes  to  the  defendant's  coun- 
•in^-houee,  and  it  is  shut  up.  A  merchant's  counting-house  or  residence 
of  trade  is  not  like  a  banker's  shop,  which  closes  universally  at  a  known 
konr.  h  was  the  defendant's  fault  that  he  did  not  Teceive  notice  on  the 
25tli,  whieh  he  might  have  done  if  he  had  kept  his  counting-house  open 
*H  eight  or  nine,  which  are  the  customary  hours  of  closing  them  at  Liver- 
pool-   Verdict  for  the  plaintiff. 

(o)  Scott  v.  Lifford,  1  Campb.  246.  9  East.  347.— Smith  v.  Mullett,  2 
Cimpb.  208.— Hilton  v.  Fairclough,  2  Camp{>.  633.  * 

(*)  Ante,  204.— Hawkins  v.  Rutt,  Peake's  Rep.  186.  sed  quaere  if  the 
fitter  would  not  be  sufficient. 

(c)  Mailman  v.  D'Eguino,  2  Hen.  Bla.  565.  To  debt  on  bond  conditioned 
to  pay  certain  bills  drawn  on  India  at  sixty  days  sight,  in  case  they  should  be 
returned  protested,  Defendant  pleaded,  that  he  had  not  notice  so  soon  as 
he  should  have  had,  it  appeared  that  notice  was  sent  by  the  first  English 
jhips,  but  that  by  the  accidental  conveyance  of  a  foreign  ship,  not  bound 
lot  England,  and  by  which  the  holder  wrote  to  England  upon  other  mat- 
ters, notice  might  have  been  sent  sooner,  and  would  have  arrived  sooner, 
but  Kyre,  C.  J.  told  the  jury,  that  notice  by  the  first  regular  ships  bound 
*»  England  was  sufficient,  and  that  it  was  not  necessary  to  send  notice  by 
"*  chance  conveyance  of  a  foreign  ship.  ^The  jury  found  for  the  plaintiff 
*n«l  the  court  was  satisfied  with  the  verdict,  and  refused  a  new  trial.  See 
«*>  Darbishire  v.  Parker,  6  Ewt.  7,— Bayl.  128. 
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2dly.  Of  the  able  expences  incurred  by  that  mode  of  giving  notice  (a)(1). 

protect  and 
mode  of  giv- 
ing notice  of      (fl)  Pearson  v.  Crallan,  2  Smith's  Rep.  404.    Assumpsit  on  a  bill  of  e\- 
non-accept-     change  for  30/.  indorsed  by  the  defendant  to  the  plaintiff.    The  plaint i;V 
ance.  demanded  the  amount  of  the  bill  and  21.  12#.  9d.  costs.    The  defendant 

tendered  31/.  11*.  9d.  the  expense  incurred  was  on  account  of  a  mes- 
senger employed  in  giving  the  notice.  The  defendant  objected  that  the 
holder  of  a  bill  was  not  entitled  to  give  notice  by  a  special  messenger,  but 
only  by  the  ordinary  course  of  the  post.  It  was  agreed,  that  if  a  specal 
messenger  should  be  allowed  it  was  not  an  unreasonable  charge.  The  31.'. 
lis,  9d.  having  been  tendered,  and  that  fact  pleaded,  and  this  objection  be- 
ing made  to  the  legality  of  the  charge,  the  defendant's  counsel  contended 
,  that  the  plaintiff  should  be  nonsuited,  but  the  learned  judge  overruled  the 
objection,  and  expressly  left  it  to  the  jury  to  say,  whether  the  sending"  b\ 
&  special  messenger  was  done  wantonly  or  not ;  and  it  appeared  that  the 
.  letter  possibly  would  not  have  reached  the  defendant  for  a  fortnight,  as  he 
lived  out  of  the  usual  course  of  the  post,  and  upon  this  the  jury  found  a  ver- 
dict for  the  plaintiff  for  the  amount  of  the  bill,  and  the  full  charge  for  the 
expenses  ;  and  Lawrence,  J.  said,  "  In  some  parts  of  Yorkshire,  where  the 
manufacturers  live  at  a  distance  from  the  post  towns,  the  letters  may  lie  for 
a  long  time  before  they  are  called  for,  and  it  may  be  necessary  to  send  no 
tice  by  a  special  messenger,"  and  Lord  Kllenborough,  C.  J.  observed, 
«*  That  it  was  rightly  left  to  the  jury  if  it  was  left  for  them  to  say  whether 
the  special  messenger  was  necessary,  and  also  whether  the  charge  Mas 
reasonable,    Rule  JNisi  refused. 


(1)  The  holder  is  bound  to  use  due  diligence  to  give  notice  of  the  non- 
acceptance,  as  well  as  non-payment  of  a  bill  to  the  drawer  and  inderaer, 
who\i  he  intends  to  charge.  Tvnno  v.  Lague,  2  John.  Cas.  1.  Btrn  v. 
Jtobinson,  9  John.  Rep.  121.  Husseyw  Freeman,  10  Mass.  Rep.  84  The 
agent  of  the  holder  is  not  bound  to  give  notice  of  the  dishonour  o/  »  bill  to 
the  drawer  or  indorsers,  but  is  only  bound  to  give  notice  to  his  principal, 
and  to  transmit  to  him  the  requisite  protests,  in  order  that  the  holder  may 
give  notice  to  the  drawer  and  indorsers  of  the  dishonour  of  the  bill.  Tun- 
no  v.  league.  Colt  v.  Noble,  5  Mass.  Rep.  167.  And  if  the  agent  undertakes 
to  give  notice,  it  will  be  good,  if  given  as  early  as  it  could  hare  been  re- 
ceived from  the  holder.     Tuntio  r\  JLague. 

Where  the  parties  reside  in  the  same  town  or  city,  the  notice  of  non-ac- 
ceptance or  non-payment  must  be  personal,  or  left  at  the  dwellin$r-bous& 
or  place  of  business  of  the  partv  to  be  charged  by  the  notice.  Ireland  v. 
Kip,  10  John.  Kep.  490.  S.  C.  li  John.  Rep.  231.  .And  where  the  parties 
lived  in  jW-tv-Yovh)  and  notice  of  non-payment  of  a  note  tras  put  into  the 
post-office  in  the  city,  directed  to  the  mdorser,  who  resided  at  Kif*  -#fl."» 
(about  three  miles  and  a  half  from  the  post-office,  and  within  the  city.)  hut 
the  letter  carriers  did  n«t  carry  letters  to  that  distance,  it  was  held,  that  the 
notice  was  insufficient.  Ibid.  In  case  of  a  temporary  removal  of  the  m- 
dorser  from  the  place  where  payment  is  to  be  made,  notice,  at  his  last  pace 
of  residence  there,  will  be  sufficient.  Stercart  v.  Eden,  2  Caines'  Rep.  1*1- 
But  see  Blake  Uy  v.  Grant,  6  Mass.  Rep.  386.  If  the  agent  of  the  holder 
call  at  the  indorsees  house,  and  finding  it  shut  up,  and  that  he  had  gone 
out  of  town,  put  a  letter  into  the  post-office  addressed  to  him,  informing 
him  of  the  non-pay  nient  or  non-acceptance,  it  will  be  sufficient  notice.  0?- 
den  v.  Cowley,  2  John.  Rep.  274.  A  bill  was  drawn  and  dated  at  JVhr-lW; 
on  persons  residing  there,  who  accepted  it;  but  the  drawers  in  fact  resided 
at  Petersburgh  in  Virginia.  The  bill  being  protested  for  non-payment,  en 
the  same  day  or  the  next  day,  t\»  o  letters  were  put  into  the  post-office,  fry- 
ing notice  to  the  drawers,  one  directed  to  J\'cnv~York,  and  the  other  to  .>«'• 
folk,  the  supposed  place  of  their  residence.  It  was  held,  that  as  it  did  rM 
appear  that  the  holder  knew  where  the  drawers  lived,  he  had  used  due^ci  • 
gence  and  the  notice  was  good.     Chafnuan  v.  Zip*combef  1  John.  Rep.  -  *• 


OF  KOK-ACCEPTANOB  OF  A  BILL. 


There  does  not  appear  to  be  any  express  decision  with  respect  3<Uy.  The 
to  the  time  when  a  foreign  bill  must  be  protested  for  non-accep-  Drotest  muS| 

be  made  and 


notice  given* 


A  citizen  of  the  United  States  drew  a  bill  in  the  East  Indies,  payable  in 
London,  which  was  transmitted  by  the  holder  to  his  agent  in  London,  and 
being-  there  dishonoured,  was  returned  to  the  holder  in  the  East  Indies, 
with  the  protest ;  it  was  held,  that  notice  of  the  dishonour  of  the  bill  sent 
to  the  United  States,  to  the  drawer  by  the  holder  after  the  receiving-  the 
protests  in  the  East  Indies,  was  good,  and  that  the  holder  was  not  bound  to 
have  sent  notice  through  his  agent  direct  from  London  to  the  United  States, 
although  he  knew  the  domicil  of  the  drawer  in  the  United  States.  Colt  v. 
JVo&k,  5  Mass.  Rep.  167. 

If  due  diligence  be  used  to  give  notice  to  the  party  to  be  charged,  and 
he  cannot  be  found,  this  is  equivalent  to  due  notice,  Qgden  v.  Cowley,  2 
John.  Rep.  274.  Blakelsy  v.  Grant,  6  Mass.  Rep.  S86.  But  a  written  no- 
tice in  such  case,  left  at  a  former  dwelling-house  of  the  party,  in  which  nei- 
ther he  nor  his  family  then  resided,  is  no  proof  to  support  an  allegation  of 
notice  in  fact,  even  though  it  should  elsewhere  be  received  by  the  wife  of 
the  party,  unless  she  was  constituted  his  agent.  Blakely  v.  Grant.  But  see 
Stewart  v.  Eden,  2  Caines'  Rep.  121. 

The  putting  of  a  letter  into  the  post-office,  giving  notice  of  the  dishonour 
of  a  note  or  bill,  is  sufficient  notice,  although  no  proof  is  given  of  its  having 
been  actually  received.  Munn  v.  Baldwin,  6  Mass.  Rep.  316.  Miller  v. 
/fcdbfey,  5  John.  Rep.  375.  And  it  is  a  general  rule,  that  if  the  party  to  be 
affected  by  a  notice  reside  in  a  different  city  or  place  from  the  holder,  the 
notice  may  be  sent  through  the  post-office  to  the  post-office  nearest  to  the 
party  entitled  to  such  notice.  Ireland  v.  Kip,  11  John.  Rep.  231.  See  also 
frteaan  v.  Boynton,  7  Mass.  Rep.  483. 

And  if  an  indorser  receives  notice  of  the  dishonour  of  a  bill  or  note,  he 
must  immediately  give  notice  to  all  the  prior  parties  whom  he  intends  to 
charge.    Morgan  v.  Woodworth,  3  John.  Cas.  89. 

Hut  if  business  be  suspended  in  a  city  during  two  months,  by  a  contagi- 
ous disorder,  it  will  excuse  the  want  of  notice  during  that  period.  Tunno 
v.  Laguc,  2  John.  Cas.  1. 

The  holder  of  a  bill  must  use  reasonable  diligence  to  ascertain  the  resi- 
dence of  the  drawer  for  the  purpose  of  giving  him  notice  of  its  dishonour* 
It  is  not  sufficient  to  look  for  the  drawer  at  the  place  where  the  bill  is  dated, 
if  liis  residence  be  elsewhere.  Fisher  v.  Evans,  5  Binney's  Rep.  541. 
freeman  v.  Boynton.  But  notice  left  with  the  family  of  a  sea-faring  man 
during  his  absence,  is  sufficient.  FisJter  v.  Evans,  Blake  ley  v.  Grant,  6 
Mass.  Kep.  386.    Freeman  v.  Boynton. 

In  general,  if  at  the  time  when  a  note  or  bill  falls  due,  the  indorser  or 
drawer  is  absent  from  the  state,  and  has  left  no  known  agent  to  receive 
notice,  there  is  no  necessity  to  prove  a  notice  in  order  to  charge  him  upon 
non-acceptance  or  non-payment  by  the  maker  or  drawee.  Blaketeyv,  Grant, 
6  Mass.  Rep.  388.  And  when  at  the  maturity  of  a  note,  the  maker  was  out 
of  the  state,  and  the  holder  left  a  written  demand  of  payment  at  his  dwell- 
ing house,  not  knowing  of  his  absence,  and  on  the  same  day  gave  notice  to 
the  indorsers,  it  was  held  sufficient  to  bind  the  latter.     Sanger  v.  Stimpton, 

3  Mass.  Rep.  260.  And  if  the  maker  has  absconded  before  a  note  becomes 
due,  and  this  fact  is  known  to  the  indorser,  it  has  been  held  that  no  demand 
«f  payment  on  him  is  necessary  to  charge  the  indorser.    Putnam  v.  Sullivan, 

4  Maw.  Rep.  45. 

Where  the  holder  and  indorser  of  a  foreign  bill  of  exchange  both  reside 
in  the  same  city,  proof  of  notice  to  the  indorser  roil  fun  three  days  after  ad- 
vice of  the  dishonour  of  the  bill  is  insufficient.  Bryden  v.  Bryden,  11  John. 
Ri?p.  187.  So  the  neglect  to  notify  to  an  indorser  the  default  of  payment 
of  a  note  by  the  maker,  for  eight  days  after,  its.  dishonour,  the  parties  living 
it  the  time  within  four  miles  of  each  other,  is  such  laches  as  discharges  the 
indorser.    Hussey  v.  Freeman,  10  Mass.  84. 


i 


OF  PROTEST  AND  NOTIOK 

3dJy.  The      tance,  but  from  analogy  to  the  time  when  a  protest  roust  be  made 
protest  must  ^or  non-payment,  it  should  seem  that  in  this  country,  it,  or  at  least 
be  made  and  the  noting  should  be  made  within  the  usual  hours  of  business  (a), 
"      *  on  the  day  when  the  acceptance  is  refused  (6),  and  that  the  ne- 
glect to  make  it  at  the  time  will  only  be  excused  by  inevitable  ac- 
cident, such  as  sudden  illness  of  the  holder,  robbery,  or  other 
r  •  289  1    circumstances  (c).    *lt  has  been  considered  that  it  is  sufficient  to 
note  a  foreign  bill  for  non-acceptance  on  the  day  of  refusal, 
and  that  the  protest  may  be  drawn  any  day  after  by  the  notary, 
and  be  dated  of  the  day  the  noting  was  made ;  but  as  this  point  is  not 
settled,  it  is  advisable  to  complete  the  protest  for  non-acceptance 
on  the  day  it  is  made  (d).    We  have  seen  that  when  the  drawee, 
after  the  bill's  remaining  in  his  hands  twenty  four  hours  for  accep- 
tance, requests  further  time  to  consider  of  it,  the  holder  should 
give  immediate  notice  to  the  drawer  and  indorsers  of  such  request 
and  of  the  time  granted  («). 

Where  a  foreign  bill  has  been  refused  acceptance,  and  the  party 

(a)  Mar.  112, 

(*)  Leftley  v.  Mills,  4  T.  R.  175. 

(c)  Poth  pi.  144. 

(d)  Goostrey  v.  Mead,  Bui.  N.  P.  271.— Chaters  v.  Bell,  4  Esp.  48.— 
Rogers  v.  Stephens,  2  T.  K.  714.— Orr  v.  Maginnis,  7  East.  361.— Hobins 
v.  Gibson,  1M.&S.  288.— Bayl.  122,  3.— Selwyn,  4th  ed.  345,  6. 

Chaters  v.  Bell,  4  Esp.  C.  N.  P.  48.  In  an  action  by  an  indorsee  against  an 
indorser  of  a  foreign  bill,  it  appeared  that  the  bill  became  due  on  tbe  24th 
of  April,  when  payment  was  demanded  and  refused,  and  the  bill  noted  for 
non-payment.  Regular  notice  of  the  dishonour  was  given  to  the  defendant, 
but  he  refused  payment,  because  there  was  no  protest.  On  the  14th  of 
May  the  protest  was  formally  drawn  up,  and  this  action  was  afterwards 
brought.  Lord  Kenyon  said,  he  was  of  opinion  that  if  the  bill  was  regular- 
ly presented,  and  noted  at  the  time,  the  protest  might  be  made  at  any  fu- 
ture period.  A  verdict  was  foijnd  for  the  plaintiff,  but  the  point  was  re- 
served ;  and  on  the  case  coming  on  to  be  tried  again  on  a  venire  facias  de 
novo  before  Lord  EUenborough,  his  lordship  expressed  his  concurrence 
with  the  opinion  of  Lord  Kenyon.  But  in  Selwyn  N.  P.  4th  ed.  345, 6.  it 
is  stated,  that  a  case  was  reserved  in  Chaters  v.  Bell  for  the  opinion  of  the 
court,  and  that  the  court  after  argument,  conceiving  the  question  to  be  ot 
great  importance,  directed  it  to  be  turned  into  a  special  verdict;  but  that 
the  sum  in  dispute  being  small,  and  the  parties  unwilling  to  incur  the  ex- 
pence  of  a  special  verdict,  the  recommendation  of  the  court  was  not  atten- 
ded to,  and  the  case  was  not  mentioned  again.     See  also  Bayl.  122. 

(e)  Ingram  v.  Foster,  2  Smith's  Kep.  243.    Ante,  212,  3. 

"Where  the  indorser  lives  in  the  same  town  with  the  maker  notice  ought 
to  be  given  to  him  upon  the  same  day  on  which  the  demand  is  made  upon 
the  maker.  IVootUnidge  v.  Brighafn,  12  Mass.  Uep.  403.  Where  the  maker 
of  a  note  appointed  a  place  to  notify  to  him  the  note's  falling  due,  a  no- 
tice and  demand  at  such  place  is  sufceient  to  charge  the  indorser.  Suite 
Bank  v.  Hurd,  12  Mass.  Hep.  172. 

A  demand  of  payment  should  be  made  on  the  last  day  of  grace,  and  notice 
of  the  default  of  the  maker  be  put  into  the  post-office  early  enough  to  be 
sent  by  the  mail  of  the  preceding  day,  where  the  indorser  resides  in  a  dif- 
ferent.place.    Lenox  ct  uL  v.  Robert*.    2  Wheaton,  3*7. 
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OF  tfOH-ACCBFTANOR  OF  A  BILL. 

to  whom  notice  is  to  be  given  is  resident  abroad,  it  seems  that  3<Hy.  Th* 
notice  of  the  protest  should  be  communicated  to  him,  and  it  is  potest  niust 
advisable  to  send  a  copy  of  such  protest ;  but  where  such  party  is  t>e  made  and 
resident  in  England,  it  suffices  to  give  notice  to  himofthedis-  noticePven- 
honoar,  without  informing  hi  in  of  the  protest,  because  *he  may  en-    £  *  £90  ] 
quire  into  the  fact  (a).    But  in  all  cases  notice  of  the  non-accept- 
ance must  be  sent  or  given  to  the  parties  to  whom  the  holder. . 
metns  to  resort  within  a  reasonable  time  after  the  dishonour  of 
the  bill  (b) ;  and  the  holder  must  not  delay  giving  notice  till  the 
bill  b  protested  also  for  non-payment  (c).     It  has  been  much 
disputed,  whether  it  is  the  province  of  the  court  or  of  the  jury,  to  $  ' 
decide  what  is  a  reasonable  time  for  this  purpose  (d);  it  should 
seem  that  the  better  opinion  is,  that  what  is  a  reasonable  time  for 
giving  notice,  is  a  question  partly  of  fact  and  partly  of  taw ;  the 
jury  are  to  find  the  facts,  such  as  the  distance  at  which  the  per* 
sons  live  from  each  other,  the  course  of  the  post,  &c  but  when 
those  facts  are  established,  the  reasonableness  of  the  time  becomes 
%  question  of  law,  and  consequently  to  be  determined  by  the  court, 
and  not  by  the  jury  (e)(1). 

(a)  Robins  v.  Gibson,  1  M.  &  S.  288.-3  Campb.  334.  S.  C— Cromwell 
-HyreoD,  2  Esp.  Rep.  511.— Goostrey  v.  Mead,  Bull.  N.  P.  271,  2.— Gilb. 
Ky.  79.— .pothier,  Traite  du  Contrat  de  Change,  part  1.  ch.  5.  s.  150.-* 
Vanning.  Ind.  66. 

Robins  v.  Gibson,  1  M.  and  &  28a— 3  Campb.  334.  S.  C This  was  an 

action  by  the  plaintiff  as  indorsee  against  the  defendant  as  drawer  of  a  for- 
eign bill  of  exchange.  It  appeared  at  the  trial  that  the  defendant  drew  the 
bill  it  Buenos  Ayres,  and  previously  to  the  time  of  its  becoming  due,  re- 
turned to  this  country.  When  the  bill  became  due  it  was  dishonoured  and 
<tol/  protested,  and  notice  of  the  dishonour,  but  not  of  the  bill's  having  been 
protested,  was  left  at  the  defendant's  house.  Lord  Ellenborough  held  the 
notice  sufficient,  and  the  plaintiff  had  a  verdict ;  and  on  a  motion  for  a  new 
trial,  his  lordship  said,  it  did  not  appear  that  the  defendant  requested  to 
We  the  protest,  and  it  would  be  hazarding  too  much  to  leave  it  without 
some  request.  He  had  due  notice  of  the  fact  of  dishonour  of  the  bill ;  and 
as  the  circumstances  of  parties  alter,  the  rule  respecting  notice  also  changes 
according  to  the  convenience  of  the  case.  If  the  party  is  abroad,  he  can- 
not k#»w  of  the  fact  of  the  bill's  having  been  protested,  except  by  having 
police  of  the  protest  itself:  but  if  he  be  at  home,  it  is  easy  for  him,  by  mak- 
ing enquiry,  te  ascertain  that  fact.    Rule  refused. 

(6)  Darbishire  v.  Parker,  6  East.  3. 14.  16  — Haynes  v.  Birks,  3  Bos.  & 
Pul.  601, 2. 

(c)  Goostrey  v.  Mead,  Bull.  N.  P.  271.— Roscoe  v.  Hardv,  12  East  434. 

(d)  Tindal  v.  Brown,  1  T.  R.  168— See  the  cases,  Bayl.  123.  n.  3. 

(e)  Per  Lord  Mansfield,  C.  J*  and  Buller,  J.  in  Tindal  v.  Brown,  1  T.  R. 
"^-Darbishire  v.  Parker,  6  East.  3. 9, 10.  12.— Haynes  %\  Birks,  3  Bos.  & 
Pul.  599. — Bayl.  123.  ace. — Russel  v.  Langstaff,  Dougl.  514.  centra. 

B&teman  v.  Joseph,  12  East.  433. — 2  Campb.  461. — In  this  case  it  was 
held,  that  the  want  of  due  notice  of  the  dishonour  of  a  bill  is  answered  by 


,  (1)  In  some  early  cases  in  the  United  States,  it  seems  to  have  been  held 
iiut  what  was  reasonable  notice,  was  a  mere  question  of  fact  to  be  left  to 
the  jury.    Robertson  T.  Voyle,  1  Ball.  Rep.  %52*    Steinmetzv.  Currie,  1  DaH. 


OF  PROTEST  AND  NOTICE 

3dly.  The  *Jt  was  once  thought,  that  it  would  be  sufficient  to  charge  the 

pnftes^may  drawei>  if  notice  of  the  dishonour  of  a  bill  were  given  to  him 

be  made  and  even  at  the  end  of  two  months,  provided  he  had  not  in  the  interim 

r°*C291*  1°"  susta'nec*  anJ  particular  damage  by  the  delay  (a)  ;  but  it  is  now 

settled,  that  in  the  case  of  a  foreign  bill  notice  should  be  given  on 

the  day  of  the  refusal  to  accept,  if  any  post  or  ordinary  conveyance 

sets  out  that  day  (b) ;  and  if  not,  by  the  next  earliest  ordinary 

conveyance  (c). 

With  respect  to  inland  bills  not  protested  for  non-acceptance, 
_    notice  of  the  refusal  to  accept  should  in  all  cases  be  given  within 
*   a  reasonable  time ;  it  should  be  given  at  least  on  the  following 
%  day  (d).    With   reference  to  the  rule  which  prevails  in  giving 
notice  of  non-payment,  it  seems,  that  each  party  is  entitled  to  & 
clay,  to  notify  the  dishonour  to  his  immediate  indorser,  but  that  if 
the  notice  is  to  be  given  by  the  post,  it  must  be  sent  off  by  the  next 
convenient  post,  where   the  parties  do  not  reside  in  the  same 
place,  and  when  they  do,  then  by  the  post  so  as  to  be  received  on 
the  day  after  that  on  which  the  party  giving  notice  was  first  in- 
formed of  the  dishonour  of  the  bill  (£),    When  an  inland  bill  is 
L  *  292  3  protested  for  non-acceptance,  *if  the  protestor  notice  thereof  be 
not  sent  within  fourteen  days  after  it  is  made,  the  drawer  or  in- 

*  • 

shewing  the  holder's  ignorance  of  the  place  of  residence  of  the  prior  in- 
dorser whom  he  sues,  and  whether  he  used  due  diligence  to  find  out  the 
place  of  residence  is  a  question  of  fact  to  be  left  to  the  jury .  The  court  all 
agreed,  that  this  was  a  question  proper  to  be  left  to  the  jury,  and  they 
had  decided  it.  Whether  due  notice  has  been  given  of  the  dishonour  of  a 
bill,  all  the  circumstances  necessary  for  the  giving  of  such  notice  bein£ 
known,  is  a  question  of  law  ;  but  whether  the  holder  have  used  due  dili- 
gence to  discover  the  place  of  residence  of  the  person  to  whom  the  notice 
is  to  be  given,  is  a  question  of  fact  for  the  jury.  See  also  Per  Grose,  J.  in 
Scott  v.  Lifford,  9  East.  347 — Sturges  v.  Derrick,  1  Wightw.  76. 

(a)  Butler  v.  Play,  1  Mod.  27— Sarsfield  v.  Witherly,  Comb.  152.- 
Mogadara  v.  Holt,  1  Show.  318.— 12  Mod.  15.  S.  C. 

(6)  Leftley  v.  Mills,  4  T,  R.  174.— Anon.  Lord  flavin.  743.— Coleman  r. 
Sayer,  2  Stra.  829.— Mar.  97. 

(c)  Muilman  v.  D'Eguino,  2  Hen.  Bla.  565. 

(d)  Leftley  v.  Mills,  4  T.  R.  170.— See  post,  as  to  notice  of  non-payment, 
and  Haynes  v.  Birks,  3  Bos.  &  Pul.  601. — Darbishire  v.  Parker,  6  Eastl- 


and post,  as  to  presentment  of  checks  for  payment, 
(e)  Darbishire  v.  Parker,  6  East.  3.— Smith  v. 


Mullett,  2  Campb.  COS. 


*** 


Rep.  270.  Bank  of  North  America  v.  JWKmght,  2  Dall.  Rep.  158.  Scoti  v. 
•Alexander,  1  Wash.  Rep.  335.  Reedy  v.  Scixas,  2  John.  Cas.  337.  But  it 
may  be  collected  from  the  more  recent  cases,  that  when  the  facts  are  as- 
certained, then  whether  the  notice  be  reasonable  or  not,  is  purely  a  ques- 
tion of  law.  Taylor  v.  Bryden,  8  John.  Rep.  173.  Bryden  v.  BrydentH 
John.  Rep.  231.  Ireland  v.  Kip,  11  John.  Rep.  231.  Buttey  v.  Freeman,  1° 
Ham.  Hep.  84.    See  Fenu  v.  Suxton,  1  Southard's  Rep.  Ir. 


or  kon-acoeptance  of  a  bill. 

dorser  will  not  be  liable  to  damages,  &c.  under  the  3  &  4  Anne,  cu 
9,  5. 5  (a). 

We  have  already  seen  that  the  notoriety  of  the  insolvency  of  4thly.  My 
the  drawee,  as  in  the  case  of  bankruptcy,  constitutes  no  excuse  for  ™u  *  begix- 
(lie  neglect  of  the  holder  to  give  notice  of  non-acceptance  and  en.     * 
non-payment  to  the  drawer  and  indorsers  (b)  ;  and  it  appears  to 
have  been  considered  that  such  notice  must  come  from  the'  holder 
(V),  and  that  it  will  not  suffice  if  it  come  from  any  other  party, 
because  merely  that  the  parties  may.  immediately  call  on  those 
who  are  liable  to  them  for  an  indemnity,  but  it  must  import  that, 
the  holder  intends  to  stand  in  his  legal  rights  and  to  resort  to. 
them  for  payment  (d )  ;  and  therefore,  -where  the  drawer  having 
notice  before  the  *bill  was  due  that  the  acceptor,  had  failed,  gave    [  *  293  3 
another  person  money  to  pay  the  bill,  and  the  holder  neglected  to 
give  notice  of  the  dishonour,  it  was  holden  that. the  drawer  was 
discharged  (e).    And  in  a  subsequent  case,  it  was  held,  that    .. 
notice  of  the  dishonour  of  a  bill  of  exchange  must  be  given  to  the 
drawer   and    indorsers   by  the   holder  himself,  or  some  person 


(a)  See  this  section,  post,  Appendix. 

(6)  Ante,  271,  2.— Esdaile  v.  Sowerby,  11  East.  117. 

(c)  Bayl.  116,  7.— Tindal  v.  Brown,  1  T.  R.  170 Ex  parte  Barclay,  7 

Ves.  jan.  597,  8.— Staples  v.  Okines,  1  Esp.  Rep.  333,  ante,  266.— -Kyd.  125. 

Tindal  v.  Brown,  1  T.  tt.  167, 186.  Per  Ashhurst,  J.  Notice  means 
something  more  than  knowledge,  because  it  is  competent  to  the  holder  to 
?fte  credit  to  the  maker.  It  is  not  enough  to  say  that  the  maker  of  a  note 
does  not  intend  to  pay,  but  that  the  holder  does  not  intend  to  give  credit 
to  such  maker ;  the  party  ought  to  knew  whether  the  holder  intends  to 
gire  credit  to  the  maker  or  to  resort  to  him.  Per  Duller,  J.  The  notice 
ought  to  purport  that  the  holder  looks  to  the  party  for  payment,  and  a  no- 
tice from  another  person  cannot  be  sufficient,  it  must  come  from  the  hol- 
der. 

Ex  parte  Barclay,  7  Ves.  jun.  597.  Barclay  was  indorsee  and  holder  of 
•wo  bills  drawn  by  Kemp  upon  Dearlow,  and  indorsed  by  Clay  to  Barclay. 
These  bills  were  dishonoured,  of  which  Clay  gave  notice  to  Kemp,  and  on 
petition  by  Barclay  to  be  allowed  to  prove  these  bills,  under  a  commission 
or  bankrupt  issued  against  Kemp  ;  one  question  was,  whether  this  notice 
from  Clay,  and  not  from  Barclay  the  holder,  was  sufficient.  And  Lord  El- 
don,  after  referring  to  Tindal  v.  Brown,  held,  that  the  notice  ought  to  have 
forae  from  the  holder,  and  dismissed  the  petition.  And  he  said,  "The  set- 
tled doctrine  is  according  to  the  language  of  Mr.  Justice  Bviller,  in  Tindal 
?•  Brown,  and  there  is  great  reason  in  it,  for  the  ground  of  discharging  tl>e 
drawee  is,  that  the  holder  gives  credit  to  some  persons  liable  as  between 
inm  and  the  drawee.  Notice  from  any  other  person  that  the  bill  is  hot 
paid,  is  not  notice  that  the  holder  does  not  give  credit  to  a  third  person.— 
The  doctrine  has  been  acted  upon  very  often  since."  In  Sclw.  Ni.  Pri. 
4th  ed.  320,  note  25,  it  is  observed,  tbat  in  this  case  the  attention  of  the 
court,  was  not  directed  to  Lord  Keoyon's  opinion  in  Shaw  v.  Croft,  post, 
-■'4. 

(d)  Id.  Ibid. 

(c)  Nicholson  v.  Gouthit,  ante,  272,  3.— Whitfield  *.  Savage,  2  Bos.  & 
W.  277;  and  see  Esdaile  v,  Sowerby,  11  East.  114, 117. 
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4thly.  By  authorized  bj  him,  or  at  least  not  by  a  mere  stranger  (a).  Ai 
must  bc°jrhrl  WDerc  a  &w  d*J8  tefare  a  bill  became  due,  the  acceptor  inform* 
en.  the  drawer  he  would  be  unable  to  paj  it,  and  told  such  draw 

that  he  most  take  it  up  and  gave  him  part  of  the  amount  to  assi 
him  in  so  doing,  and  the  latter,  promised  to  take  up  the  bill  a< 
cording! j ;  it  was  held,  that  in  an  action  by  the  indorsee  againsl 
the  drawer,  the  latter  might  nevertheless  set  up  as  a  defence  thai 
the  bill  was  not  duly  presented  for  payment,  and  that  he  had  oot] 
regular  notice  of  the  dishonour,  but  that  the  sum  paid  him  bv  the| 
acceptor  was  money  had  and  received  to  the  plaintiff's  use  (b). 

However  according  to  the  more  recent  decisions,  it  is  not  aM 
aolutely  necessary  that  the  notice  should  come  from  the  peiW 
who  holds  the  bill  when  it  has  been  dishonoured,  and  it  suffices 
if  it  be  given  after  the  bill  was  dishonoured,  by  any  person  who  is  a 
party  to  the  bill,  and  who  would,  on  the  same  being  returned  to 
him,  have  a  right  of  action  thereon,  and  such  notice  will  *in  gen- 
£  *  £94  3  &**!  enure  to  the  benefit  of  all  the  antecedent  parties,  and  render 
a  further  notice  from  any  of  those  parties  unnecessary,  because 
it  makes  no  difference  who  gives  the  information,  since  the  object 
of  the  notice  is,  that  the  parties  may  have  recourse  to  the  accep- 
tor (c) ;  and  therefore  it  has  been  held,  that  if  the  drawer  or  in- 


(a)  Stewart  v.  Kennet,  2  Campb.  177.  The  notice  of  non-payment  hid 
been  given  by  Cutler,  who  had  been  employed  by  the  original  parlies  to 
the  bill  to  get  it  discounted,  but  it  did  not  appear  that  he  had  any  authority 
or  direction  from  any  party  to  the  biU  to  give  notice  of  the  dishonour.  Per 
Lord  Ellenborough,  if  you  could  make  Cutler  the  agent  of  the  holder  of 
the  bill,  the  notice  would  be  sufficient,  but  in  reality  he  was  a  mere  stran- 
ger. The  biU  when  dishonored  lay  at  the  bankers  of  Abbott,  with  whom 
Cutler  had  no  sort  of  connection.  But  the  notice  must  come  from  the  per- 
son who  can  give  the  drawer  or  indorser  his  immediate  remedy  upon  the 
bill,  otherwise  it  is  merely  an  historical  fact  In  this  case  Cutler  was  not 
possessed  of  the  bill,  and  had  no  control  over  it.  The  defendant  therefore 
is  not  proved  to  have  had  any  regal  notice  of  the  dishonour  of  the  bill,  and 
is  discharged  from  the  liability  he  contracted  by  indorsing  it  Plaintiff  non- 
suited. 

(b)  Baker  v.  Birch,  3  Campb.  107. 

(c\  Bayl.  141.— Kyd.  126.— Selw.  N.  P.  4th  ed.  320,  n.  25.— Shaw  v. 
Croft. — Jameson  v.  Swinton,  2  Campb.  373. — Wilson  v.  Swabey,  1  Stark.  34. 

Shaw  v.  Croft,  cor.  Lord  Kenyon,  Sittings  after  Trin.  Term.  1798.  MS. 
and  see  Selw.  N.  P.  4th  ed.  320.  n.  25.  Assumpsit  by  the  holder  of  a  bill 
against  the  drawer.— Defence  no  regular  notice  of  dishonour,  but  it  being 
proved  that  a  message  had  been  left  at  the  drawer's  house  by  the  acceptor, 
stating  that  the  bill  had  been  dishonoured,  Lord  Kenyon  said,  that  it  made 
no  difference  who  apprised  the  drawer,  since  the  object  of  the  notice  was 
that  the  drawer  mignt  have  recourse  to  the  acceptor. 

Jameson  &  others  v.  Swinton,  2  Campb.  373.  Action  by  the  second  in- 
dorsee of  a  bill  of  exchange,  drawn  by  the  defendant  payable  to  his  own 
order,  and  indorsed  by  him  to  G.  Elsom.  The  bill  became  due  on  Satur- 
day the  8th  of  July,  when  it  was  in  the  hands  of  the  plaintiff's  bankers.  *)n 
Monday  the  10th,  they  returned  it  dishonoured  to  the  plaintiffs,  who  in  the 
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dorser  of  a  bill  of  exchange  receive  due  notice  of  its  dishonour  4tM£.  Bf 
from  any  person  who  is  a  party  *to  it,  he  is  directly  liable  upon  it  to  J^  be  ^ 
a  subsequent  indorser,  from  whom  he  had  no  notice  of  the  dishon-  en. 
oar  (a).    And  it  has  been  recently  decided  in  an  action  by  the    t  *  295  J 
indorsee  against  the  drawer,  that  it  is  sufficient  if  the  drawer  had 
cotice  of  the  dishonour  from  the  acceptor  (b).  It  is,  however,  advis- 
able for  each  party,  immediately  upon  receipt  of  notice,  to  give  a 
fitsh  notice  to  such  of  those  parties  who  are  liable  over  to  him,  and 
against  whom  he  must  prove  notice  (c)  f  1).    As  already  observed, 

evening  of  that  day  gave  notice  of  the  dishonour  to  Elsoxn  their  indorser. 
Elswn,  between  eight  and  nine  o'clock  in  the  evening  of  the  following  day 
pveilike  notice  to  the  defendant.  The  plaintiffs  and  Elsom  resided  in 
London,  the  defendant  at  Islington.  The  question  was,  whether  there  was 
>'.  ikient  evidence  of  the  dishonour  of  the  bill  to  maintain  the  present  ac- 
t-on :  Best,  Serjeant,  for  the  defendant,  insisted  that  the  plaintiffs  were 
bund  to  give  notice  themselves  to  the  drawer,  and  all  the  inaorsers,  against 
*feom  they  meant  to  have  any  remedy.  They  could  not  avail  themselves 
of  a  notice  given  by  a  third  person.  Per  Lawrence,  J.  "  I  do  not  remem- 
ber to  have  heard  the  first  point  made  before,  but  I  am  of  opinion  that  the 
ilmwer  or  indorser  is  liable  to  all  subsequent  indorsees,  if  he  had  due  no- 
lice  of  the  dishonour  of  the  bill  from  any  person  who  is  a  party  to  it.  Such 
a  notice  mast  serve  all  the  purposes  for  which  the  giving  of  notice  is  re- 
quired. The  drawer  or  indorser  is  authoritatively  informed  that  the  bill  is 
imhonoured ;  he  is  enabled  to  take  it  up  if  he  pleases,  and  he  may  imme- 
diately proceed  against  the  acceptor  or  prior  indorser,  and  it  does  seem  to 
me  thkt  the  defendant  in  this  case  had  due  notice  of  the  dishonour  of  the 
bill  from  Elsom.  This  is  allowing  only  one  day  to  each  party,  which  when 
the  parties  all  reside  in  the  same  town  seems  now  to  be  the  established  rule. 
Verdict  for  the  plaintiff. 

Wilson  v.  Swabey,  1  Stark.  34.  Assumpsit  by  the  indorsee  against  the 
tower  of  a.  bill  of  exchange — The  bill  became  due  on  Thursday,  the  2d 
°f  March;  notice  of  the  dishonour  was  communicated  to  Lewis,  an  indors- 
er! on  the  Friday,  and  by  him  to  the  defendant  on  the  Saturday.  For  the 
'lefendant  it  was  objected,  that  the  notice  had  not  been  given  by  the  party 
*  ho  sued  upon  the  bill,  but  Lord  Ellenborough  was  of  opinion  that  notice 
from  any  person  who  was  a  party  to  the  bill  was  sufficient.  Verdict  for  the 
r^intiff. 

(a)  Jamesons.  Swinton,  2  Campb.  373,  ante,  394. 

\b)  Kosher  and  another  v.  Kieran,  4  Campb.  87.  This  was  an  action  by 
tie  plaintiffs  as  indorsees,  against  the  defendant,  as  drawer  of  a  bill  of  ex- 
<Ui£e  for  1000/„  dated  Dundalk,  28th  of  February,  1814,  payable  to  the 
order  of  the  drawer  at  ninety  days  after  date,  and  accepted  by  Thomas 
Itocmft,  at  Smith,  Payne,  and  Smith,  bankers,  in  London.  The  question 
*}%  whether  the  defendant  had  received  due  notice  of  the  dishonour  of  the 
kU.  The  bill  became  due  on  the  30th  of  May,  when  it  was  presented  for 
payment  and  dishonpured.  On  the  same  day  the  acceptor  -wrote  a  letter  to  the 
«"-r»cr,  stating  that  he  had  not  been  able  to  pay  it,  and  that  it  was  then  in 
the  hands  of  the  plaintiffs.  Lord  Ellenborough  held  this  notice  from  the 
*rceptor  sufficient,  and  the  plaintiffs  had  a  verdict;  and  see  Shaw  v.  Croft, 
ante,  294. 

(c)  BayL  142.— Kyd.  126. 


(1)  If  an  indorser  receive  notice  of  the  dishonour  of  a  bill  or  note,  he 
ttjJ5t  immediately  take  it  up  and  give  notice  to  all  the  antecedent  parties, 
*tam  he  means  to  charge,  otherwise  they  will  not  be  holden.  Mnrirmj  v. 
»"«hnrtht  3  John.  Ca».  89. 
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5thlv.  To      the  notice  should  be  given  by  some  agent  or  servant  who  will  be 
musT  begiv-  competent  to  prove  it,  and  not  by  the  holder  in  person, 
en.  The  notice  of  non-acceptance  when  necessary,  must  be  given 

to  all  the  parties  to  whom  the  holder  of  the  bill  means  to  resort 
for  payment,  and  though  proof  that  the  drawer  had  no  effects  in 
the  hands  of  the  acceptor  will  be  an  excuse  for  want  of  notice 
with  respect  to  him,  it  will  not  have  that  operation  with  respect  to 
any  of  the  indorsers ;  for  they  have  nothing  to  do  with  the  account* 
between  the  drawer  and  the  drawee  (a) ;  and  an  indorser  is  enti- 
tled to  notice  although  the  drawer  and  acceptor  were  fictitious  (  ). 
If  the  party  entitled  to  notice  be  a  bankrupt,  notice  should  be 
given  to  him  and  his  assignees  (c) ;  if  the  party  be  dead,  notice 
£  *  296  ]  should  be  given  to  his  executor  or  administrator,  *and  notice 
should  ingeneral  be  given  to  a  person  who  has  guaranteed  the  pay- 
ment of  the  bill  (d)  \V  hen  the  party  entitled  to  notice  is  abroad 
at  the  time  of  the  dishonour,  if  he  have  a  place  of  residence  in 
England,  it  will  be  sufficient  to  leave  notice  of  non-acceptance  at 
that  place,  and  a  demand  of  acceptance  or  payment  from  hi* 
wife,  or  servant,  would  in  such  case  be  regular  (e). 

It  was  once  thought,  that  notice  of  non-acceptance  must  in  all 
cases  be  given  to  the  drawer  of  the  bill,  and  demand  of  payment 
made  of  him,  or  that  in  default  thereof  the  indorser  would  be  dis- 
charged, notwithstanding  they  had  regular  notice.  This  opin- 
ion, however,  so  far  as  it  related  to  foreign  bills,  was  over-ruled 
in  the  case  of  Bromley  v.  Frazier  (/) ;  and  in  its  relation  to  in- 
land bills,  in  the  case  of  Heylin  and  others  against  Adamson  (g), 

(a)  See  Brown  v.  Maffey,  15  East.  216.— Goodall  v.  Dollev,  1  T.  R.  71- 
— WiJkes  v.  Jacks,  Pcakc's  Rep.  202.— Walwyn  v.  St.  Qu'intin,  1  Bos.  k 
Pul.  216.  ante,  259,  262. 

(*)  Ante,  260. 

(c)  Ante,  278. 

(</)  Ante,  264,  5.— -Bavl.  138,  9.  When  notice  need  not  be  given  °r  a 
substituted  bill,  see  3  M.*&  8.  362.  7  Taunt.  312. 

(<?)  Cromwell  v.Hvnson,  2  Esp.  Rep.  511,  512.— Walwyn  v.  St.  Quintiiw 
1  Bos.  $.  Pul.  652 ;  but  see  5  Esp.  Rep.  175. 

(/)  Bromley  v.  Frazier,  1  Stra.  441 Sclw.  N.  P.  4th  ed.  324. 

(ff)  Heylin  v.  Adamson,  2  Burr.  669.— Pardo  v.  Fuller,  Com.  Rep.  579.- 
Bromley  v.  Fraxier,  1  Stra.  441.     Sclw.  N.  P.  4th  ed.  324. 


A  bill  was  drawn  by  the  defendant,  at  New  Orleans,  on  Philadelphia, »» 
favor  of  the  plaintiff,  and  was  by  him  indorsed,  in  full,  to  a  third  person,  ami 
regularly  protested  for  non-acceptance,  and  non-payment ;  but  no  notice 
of  the  dishonour  of  the  bill  was  proved  to  have  been  given  to  the  dnv»*""« 
The  indorsement  being  in  full,  cannot  be  stricken  out  at  the  time  of  trial . 
the  want  of  notice  destroys  the  plaintiff's  right  to  recover  from  the  oVfcn* 
dant.  Craig  v.  Brown,  1  Peters'  Rep.  171. 
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and  as  to  checks  on  bankers  in  Richford  v.  Ridge  (a),  on  the  prin-  Sthly,  Tq 
ciple,  that  to  require  a  demand  of  the  drawer,  would  be  laying  mugt  ^ai* 
finch  a  clog  upon  bills,  as  would  deter  every  person  from  taking  ven* 
them,  since  the  drawer  may  perhaps  live  abroad;  besides  the 
icceptor  is  primarily  liable,  and  as  the  act  of  indorsing  a  bill  is 
equivalent  to  making  a  new  bill,  the  indorser  thereby  undertakes 
as  well  as  the  drawer,  that  the  drawee  shall  honour  the  bill,  and 
the  holder  may  consequently  immediately  resort  to  him,  without 
calling  on  any  of  the  other  parties. 

With  respect  to  inland  bills  protested  for  non-acceptance,  the 
the  3  and  4  Anne,  c.  9*  directs  the  protest  or  notice  •  thereof  to  be  [  #  297  J 
giren  to  the  person  from  whom  the  bill  was  received  (ft).  The 
preceding  observation  relative  to  notice  from  the  holder  enuring 
to  the  benefit  of  the  antecedent  parties  here  applies  (c).  Notice 
to  one  of  several  partners,  joint  indorsers,  is  notice  to  all,  and 
if  one  of  several  drawers  be  also  the  acceptor,  and  there  be  no 
fraud  in  the  transaction,  no  notice  in  fact  is  necessary  to  the  other 
drawers  (<f).  Nor  is  it  necessary  to  give  notice  to  a  party  who 
has  bj  his  conduct  dispensed  with  it,  an  by  engaging  to  call 

(a)  2  Campb.  539,  per  Lord  EUenborough.  The  holder  of  ft  check  i» 
not  bound  to  give  notice  of  its  dishonour  to  the  drawer  for  the  purpose  of 
charging  the  person  from  whom  he  received  it.  He  does  enough  if  he 
presents  it  with  due  diligence  to  the  banker  on  whom  it  is  drawn,  and 
gives  due  notice  of  its  dishonour  to  those  only  against  whom  he  seeks  his 
remedy. 

(6)  It  vide  Heylin  v.  Adamson,  Burr.  674. 
(0  Ante,  293,  4. 

(<0  Porthouse  v.  Parker  and  others,  1  Campb.  82.— Alderson  v.  Pope, 
M.  404;  and  see  Jacand  v.  French,  12  East  317. 322,  3.  and  per  Lord  Ellen* 
borough,  in  Bignold  v.  Waterhouse,  1  M.  &  S.  259.— Bayl.  142. 

Porthouse  v.  Parker  and  others,  1  Campb.  82.  This  was  an  action 
^instthe  drawees  of  a  bill  of  exchange  for  4611.  3s.  at  the  suit  of  the 
payee.  The  bill  purported  to  be  drawn  by  one  Wood,  as  the  agent  of 
George  James  and  John  Parker.  There  was  no  proof  that  Wood  had  au- 
thority from  the  defendants  to  draw  the  bill,  but  a  witness  swore  that  he* 
^  the  agent  of  John  Parker,  the  drawee,  and  one  of  the  defendants,  had 
ttctpted  it  on  his  account.  Lord  EUenborough  held,  that  the  bill  havinjr, 
been  accepted  by  order  of  one  of  the  defendants,  this  was  sufficient  evi- 
dence of  its  having  been  regularly  drawn ;  and  further  that  the  acceptor 
tcing  likewise  a  drawer,  there  would  be  no  occasion  for  the  plaintiff  to 
prove  that  the  defendants  had  received  express  notice  of  the  dishonour  of 
the  bill,  as  this  must  necessarily  have  been  known  to  one  of  them,  and  the 
knowledge  of  the  one  was  the  knowledge  of  all.  Verdict  for  the  plaintiff. 
,  ^  Bignold  v.  Waterhouse,  1  ft.  &  S.  259.  Lord  Elleriborough  .said,  "  It 
s  a  general  rule  indeed,  that,where  several  are  concerned  together  in  part- 
tefthip,  notice  to  one  is  equivalent  to  .notice  to  all,  but  that  rule  presume* 
™*  the  transaction  is  bona  fide.  Here,  iiowever,  the  case  is  different,  the 
*peement  is  made  with  ono  of  the  defendants  for  his  individual  benefit 
wone,  and  the  others  are  not  parties  concerned,  not  being  made  privy  to 
"*  agreement.  It  was  incumbent,  therefore,  on  the  plaintiffs,  \p  shew  that 
notice  was  given  to  the,  other  partners." 

Vol.  i.-     ,.->    V 
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on  the  holder,  and  ascertain  whether  the  acceptor  has  paid  tk 
bill  (a). 
Gthly.  Of  the     *The  liability  of  the  various  parties  to  a  bill,  on  the  dishoHour  of 
Arties  ^a  lt  ty  the  drawee,  maJ  be  collected  from  the  previous  pages.    If 
bill  on  non-  the  drawee  on  presentment  for  acceptance,  dishonour  the  bill; 
r°^M8Cl    either  who,ty  or  Partially,  the  holder  may  insist  on  immediate 
payment  by  the  parties  liable  to  him,  as  well  of  the  drawer  (b)t  as 
of  the  prior  indorsers  (c),  or  in  default  thereof,  may  instantly  coin- 
mence  actions  against  each  of  them ;  and  though  the  instrument 
may  be  somewhat  like  a  note,  yet  if  it  also  resemble  a  bill,  and 
acceptance  be  refused* an  action  is  immediately  sustainable (d)[\\ 
On  the  same  principle  it  was  decided,  that  if  a  man  draw  a  bill 
and  commit  an  act  of  bankruptcy,  and  afterwards  the  bill  be  re- 
turned for  non-acceptance,  the  debt  is  contracted  before  the  act 
of  bankruptcy,  and  may  be  proved  under  the  commission,  which 
could  not  have  been  the  case,  if  the  time  when  notice  of  non- 

(a)  Phipson  v.Knefler,  4  Campb.  235.  This  was-an  action  against  the  drain ; 
of  a  bUl  of  exchange,  and  the  question  was,  whether  the  plaintiff*  was  excus- 
ed for  not  having  given  him  notice  of  the  dishonour  of  the  bill.  It  was  prov- 
ed that  a  few  days  before  the  bill  became  due,  the  defendant  called  at  the 
counting-house  of  the  plaintiff,  whom  he  knew  to  be  the  holder;  and  be- 
ing asked  the  place  of  his  residence,  he  said  he  had  no  regular  residence , 
he  was  living  among  his  friends,  and  he  would  call  and  see  if  the  bill  waJ 
paid  by  the  acceptor.  Per  Lord  Fllenborough.  This  dispensed  with  notice, 
and  threw  upon  the  defendant  himself  the  duty  of  enquiring  if  the  bill  was 
paid.    Verdict  for  the  plaintiff. 

(A)  Ante,  138.— Bayl.  149,  150^-Bright  v.  Purrier,  Bui.  N.  P.  26?, 
ante,  138. — Mitford  v.  Mayor,  Dougl.  55,  ante,  138.  But  Pothicr  consi- 
ders the  drawer  as  merely  liable  to  indemnify  the  holder  against  the  pro- 
bable non-payment  at  maturity.  Traite  du  Coutrat  de  Change,  part  1,  ch 
4,  num.  70. 

(c)  Ballingalls  v.  Gloster,  3  East.  481.— 4  Esp.  Rep.  268.  S*C.  Bishop  r. 
Young,  2  Bos.  &  Pul.  83.  n.  a. 

Ballingalls  v.  Gloster,  3  East.  Rep.  481.  John  Gloster  drew  a  bill  on 
Jackson  payable  to  Anthony  Gloster's  order,  and  the  latter  indorsed  it  to- 
the  .plaintiffs.  Jackson  refused  acceptance,  on  which  the  plaintiffs  imme- 
diately sued  Anthony  Gloster  without  waiting  till  the  bill,  which  wasdravn 
at  ninety  days  sight,  would  have  been  due.  The  plaintiffs  had  a  verdict, 
with  liberty  to  the  defendant  to  move  for  a  nonsuit.  On  a  rule  nisi  accord- 
ingly it  was  urged,  that  an  indorscr  stood  in  a  situation  different  from  that 
of  a  drawer,  and  that  although  a  drawer  might  be  sued  immediate!)  on 
non-acceptance,  an  indorser  could  not,  until  the  expiration  of  the  time 
limited  for  the  payment  of  the  bill.  But  the  court  was  clear  that  the  case 
of  an  indorser  was  not  distinguishable  from  that  of  a  drawer,  and  that  every 
indorser  was  a  new  drawer.     Rule  discharged. 

(J)  Allen  v.  Mawras,  4  Campb.  115,  ante,  28. 


(1)  The  same  doctrine  has  been  repeatedly  recognized  in  the  United 
States.  Mason  v.  Franklin,  3  John.  Rep.  202.  Miller  v.  Buckley*  5  John. 
Rep.  375.  Sterry  v.  Robinson,  1  Day's  Rep.  11.  *  Watson  v.  Loring,  3  #&- 
Rep.  557.  Whahrop  v.  Ptpoon,  1  Bav.  Rep.  468,  Lenox  V.  Cook,  8  Mas" 
Rep,  460.     Wclden  v.  Jiuck,  4  John.  Rep.  144. 
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icceptance  was  given  had  been  considered  as  the  period  when  Gthly.  Of  *£* 
the  debt   was  contracted  (a).     So  where  the  defendant,  having  parties  to  a 
been  arrested, gave  the  plaintiff  a  draft  for  part  of  the  monej  due,  bill  on  non- 
©a  which  he  was  discharged  out  of  custody,  but  the  draft  having 
been  dishonoured,  he  was  *re-tafcen  upon  the  same  writ,  it  was    [  *  299  J 
decided  that  the  proceedings  were  regular  and  justifiable ;  and 
Lord  Kenyon  said,  that  in  cases  of  this  kind,  if  the  bill  which  is 
ziven  in  payment  do  not  turn  out  to  be  productive,  it  is  not  that 
which  it  purported  to  be,  and  that  which  the  party   receiving  it    • 
expected,  and  therefore  he  may  consider  it  as  a  nullity,  and  act  as 
if  no  such  bill  had  been  given  (fr):  and  in  a  recent  case  where  a 
foil  given  in  payment  for  goods  sold  was  refused  acceptance,  it 
was  held  that  the  payee  having  declared  against  the  drawer  on 
the  bill,  and  joined  counts  for  goods  sold,  may  treat  the  bill  as  a 
nullity  and  recover  his  demand  on  the  latter  counts,  although 
the  credit  on  the  bill  be  not  expired,  and  that  it  is  sufficient  in 
snch  an  action  to  prove  a  presentment  to  the  drawee  for  accept- 
ance, without  shewing  that  the  bill  was  protested  for  non-accept- 
ance, or  that  the  drawer  had  notice  of  the  dishonour  fcj. 

It  seems,  however,  that  the  drawer  and  indorser  have  a  reason- 
able time  allowed  tliem  to  pay  the  bill,  after  notice  of  the  dishon- 
our, and  that  the  circumstance  of  their  not  paying  the  amount 
immediately  they  received  such  notice,  will  not  preclude  them 
from  pleading  a  tender,  provided  they  offer  to  pay  the  amount  on 
the  same  day,  and  before  a  writ  has  been  issued,  though  the  ac- 
ceptor must  pay  the  bilt  on  presentment,  and  cannot  plead  a 
subsequent  tender  (rf). 

(a)  Macarty  t>.  Barrow,  2  Stra.  949.-7  East.  437,  S.  C.— Chilton  v. 
^hiffin,  3  Wila.  16. 

(4)  Puckford  v.  Maxwell,  6  T.  R.  52.  ante,  124, 5. 

(c)  Hickley  t>.  Hardy,  1  Moore  Rep.  61 ;  but  quxre  as  to  the  latter 

point. 

(d)  Walker*.  Barnes,  1  Marsh.  36.-5  Taunt.  240,  S.  C.  Hume  v.  Peploe, 
*  East  168. 

Walker  r.  Barnes,  1  Marsh.  36,  The  drawer  of  a  bill  is  only  bound  to 
Wy  within  reasonable  time  after  receiving  notice  of  its  being  dishonoured, 
therefore  where  he  received  notice  the  day  after  the  bill  became  due,  a 
tender  on  the  following  day  was  held  to  be  in  time.  Per  Mansfield,  C.  J. 
This  U  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  drawer, 
tfhosc  undertaking  is  to  pay  the  holder  on  failure  by  the  acceptor.  When 
-he  bill  is  dishonoured  the  drawer  cannot  find  out  by  inspiration  who  is 
the  holder,  and  therefore  cannot  pay  it  till  he  has  notice  of  .the  dishonour. 
^  hen  he  has  received  notice,  he  is  bound  to  pay  within  reasonable  time, 
and  if  he  do  not  will  be  answerable  for  damages.  The  bill  became  due  on 
toe  11th,  on  the  12th  he  received  a  note  from  the  plaintiff's  attorney, 
"forming  him  of  the  dishonour,  and  on  the  13th  he  tenders.  Is  not  this  a 
reasonable  compliance  with  his  undertaking?  No  jury  could  give  even  a 
farthing  damages.— Rule  discharged. 
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Uamtv*f thC     *"^en  ^ue  no**ce  of  *e  non-acceptance  has  been  given  to  the 

parties  to  a  drawer  and  indorsers,  it  is  not  necessary  afterwards  to  present  the 
°[Vno^  bill  for  payment,  or  if  such  presentment  be  made  to  give  notice 

T  *  300  I    °f  ^e  dishonour  (a). 

n  With  respect  to  the  amount  of  the  sum  which  the  drawer  and 

indorsers  are  bound  to  pay,  they  are  liable,  where  a  bill  has  been 
protested,  not  oniy  to  the  payment  of  the  principal  sum,  but  to 
damages,  interest,  &c  (b).  Where  A.  deposited  a  sum  of  money 
at  the  banking-house  of  B.  in  Paris,  for  which  B.  gave  him  his 
u  note  "  payable  in  Paris ;"  "  or  at  the  choice  of  the  bearer,  at  the 
"Union  Bank,  in  Dover,  or  at  B.'s  usual  residence  in  London,  ac- 
n  cording  to  the  course  of  exchange  upon  Paris ;"  and  after  this 
note  was  given,  the  direct  course  of  exchange  between  London  and 
Paris  ceased  altogether,  having  been,  previously  to  its  total 
cessation,  extremely  low ;  the  note  was  at  a  subsequent  period 
presented  for  acceptance  and  payment  at  the  residence  of  B.  in 
London,  at  which  time  there  was  a  circuits  course  of  exchange 
upon  Paris  by  way  of  Hamburgh,  and  it  was  holden,  that  A.  was 
entitled  to  recover  upon  the  note  according  to  such  circuitous 
course  of  exchange  upon  Paris,  at  the  time  when  the  note  was 
presented  (c).  Where,  however,  acceptance  or  payment  have 
been  rendered  illegal  by  an  act  of  this  country,  the  drawer,  &c, 
may  not  be  liable  to  be  sued  on  the  bill  (&) ;  and  we  have  already 

£  *  301  ]  seen,  that  if  a  person  'draw  a  bill  in  a  foreign  country  upon 
another  in  England,  and  it  be  protested  for  non-acceptance,  the 
drawer  will  be  discharged  from  liability  to  be  sued  in  this 
country,  by  his  having  obtained  a  certificate  of  discharge,  accor- 
ding to  the  law  of  the  country  where  he  drew  the  bill  (e).  In 
De  Tastet  v.  Baring  ffJ>  a  verdict  having  passed  for  the  defend- 
ants, in  an  action  to  recover  the  amount  of  the  re-exchange  upon 
the  dishonour  of  a  bill  drawn  in  London  on  Lisbon,  upon  evidence 
that  the  enemy  were  in  possession  of  Portugal  when  the  bill 
became  due,  and  Lisbon  was  then  blockaded  by  a  British  squad- 
ron, and  there  was  in  fact  no  direct  exchange  between  London 

(a)  Price  v.  Dardell,  Sittings  at  Guildhall,  London,  11th  Dec.  1794,  cor. 
Lord  Kenyon,  his  Lordship  said,  it  is  in  no  case  necessary  to  give  notice 
when  it  is  a  second  dishonour;  and  in  De  La  Torre  v.  Barclay  and  another, 
1  Stark.  C.  N.  P.  7,  Lord  Ellenborough  said,  that  as  the  bill  had  been  pro- 
tested for  non-acceptance,  a  second  protest  was  perfectly  gratuitous  and 
unnecessary.    See  also  Forster  v.  Jurdison,  16  East.  105. 

(b)  8  &  9  Wm.  3.  and  3  8t  4  Anne,  c.  9.  et  post,  of  the  verdict  and  da- 
mages. 

(c)  Pollard  v.  Hemes,  3  Nos.  &  Pul.  335. 
rd)  Pollard  v.  Hemes,  3  Bos.  &  Pul.  340. 
[e)  Ante,  119.  120.  ^Potter  t.  Brown,  5  East.  124< 

f)  11  East  265. 
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ind  Lisbon,   though    bills    had   in    some  few  instances  been  6thly.  Of  the 
negotiated  between  them  through  Hamburgh  and  America  about  partie9  °to  a 
that  period,  the  court  refused  to  grant  a  new  trial,  on  the  pre-  till  on  non- 
simption  that  the  jury  had  found  their  verdict  on  the  fact,  that  no  accePtancc* 
re-exchange  was  proved  to  their  satisfaction  to  have  existed  be- 
tween Lisbon  and  London  at  the  time ;  the  question  having  been 
properly  left  to  them  to  allow  damages  in  the  name  of  re-exchange, 
if  the  plaintiff,  who  had  indorsed  the  dishonoured  bill  to  the  holder, 
bad  either  paid  or  were  liable  to  pay  re-exchange,  and  saving  the  • 

question  of  law,  whether  any  re-exchange  could  be  allowed  be* 
tween  this  and  an  enemy's  country. 

If  the  holder  of  a  bill  neglect  to  present  it  for  acceptance  when 
necessary,  or  to  give  notice  of  non-acceptance  to  those  persons 
entitled  to  object  to  the  want  of  it,  such  conduct,  we  have  seen, 
discharges  them  from  their  respective  liabilities  (a). 

The  consequences,  however,  of  a  neglect  to  give  notice  of  non-  fthlr.  How 
acceptance,  or  to  protest  a  foreign  bill,  may  be  waived  by  the  HjJ^SSTof a 
persoa  entitled  to  take  advantage  of  them.    Thus  it  has  been  de-  neglect  to  . 
cided,  •that  a  payment  even  of  part  (o,)  or  a  promise  to  pay  (c)9  jjjj*^*5^ 

edf  or  otter- 

(a)  Ante,  256.  1™*°™* 

(i)  BayL  130,  1.  220, 1.    Vaughan  v.  Puller,  2  Stra.  1246,  was  an  action     r%  0Rn  -j 
ipinst  the  indorser  of  a  note,  and  it  being  proved  that  the  defendant  had     l»      *IH,  1 
paid  part,  Lee,  C.J.  held  that  that  made  the  proof  of  demand  upon  the  ma* 
ker  unnecessary. 

Harford  v.  Wilson,  1  Taunt.  12.  In  an  action  by  the  indorsee  against  the 
<Wcr  of  a  bQl,  which  had  been  dishonoured  by  the  acceptor,  it  appeared 
that  the  defendant  had  paid  part  of  the  money  due  upon  the  bill  without 
making  objection  for  want  of  notice  of  the  dishonour,  and  the  court  held 
upon  a  motion  for  a  new  trial,  that  from  this  the  jury  were  warranted  in 
presuming  that  due  notice  had  been  given. 

(c)  BayL  130,  1.  220,  1 — Selw.  N.  P.  4th  ed.  323.— Haddock  v.  Bury, 
Mid.  Ter.  3  Geo.  2.  MS.  Burnet,  J.  7  East.  236,  n.  a.  Per  Lord  Raymond, 
C- J.  "if  an  indorsee  has  neglected  to  demand  of  the  maker  of  the  note 
on  due  time,  a  subsequent  promise  to  pay  by  the  indorser  will  cure  this 
laches." 

Whitaker  v.  Morris,  Worcester  Lent.  Ass.  1756.  MS.  1.  Esp.  N.  P.  58. 
Select  Ca.  171,  9.  C.  The  plaintiff  received  a  note  of  Vardley,  payable  to 
^  defendant.  When  it  was  due  the  plaintiff  sent  the  note  to  demand  the 
money,  but  not  finding"  Yardley,  he  kept  the  note  for  seventeen  or  eighteen 
d*)*>  during  which  time  it  was  proved  that  he  used  due  diligence  to  find 
hm;  he  then  wrote  to.  his  agent  to  inform  the  defendant,  who  returned  no 
answer.  About  ten  days  after  the  agent  went  to  the  defendant,  who  ac- 
knowledged the  receipt  of  the  letter,  and  said,  the  reason  why  he  had  not 
sort  an  answer  was,  that  Yardley  had  promised  to  order  payment  in  Lon- 
don, and  as  it  was  not  paid  "  that  he  would  certainly  pay  it  the  day  after." 
The  defendants  witnesses  proved  that  Yardley  was  solvent  when  the^  note 
became  due,  and  for  sometime  after,  but  then  was  insolvent.  Per  Wilmot, 
J.  Holding  the  note  for  so  long  a  time  was  unreasonable,  and  would  have 
^barged  the  defendant,  if,  when  he  received  the  first  notice,  he  had  dis- 
claimed the  having  any  thing  to  do  with  it,  but  by  his  conduct,  he  has  waiv- 
**  the  neglect  and  acquitted  the  plaintiff,  however  he  left  it  to  the  jury, 
%to  found  for  the  defendant. 


«  « 
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7thly.  How  *orto  "see  it  paid  (a),"  or  an  acknowledgment  that  "it  must  be 
the  conse-  .  .  /f.  %%  .  ,         i  .  .  . 

quenccs  of  a  P*1"  (o),    or  a  promise  that  u  he  will  set  the  matter  to  rights  (c),n 

neglect  to 

jpjvc  notice 

may  be  ivaiv-  bundle  v.  Robertson,  7  East.  231. — 3  Smith  Hep.  225.  S.  C.  Indorsee 
ecL  or  other-  a£a*nst  an  endorser  of  a  bill,  no  evidence  was  given  of  presentment  or  no- 
wise done  **ce»  Dut  **  was  Prove(l»  tnat  on  being  called  upon  by  the  plaintiff's  clerk 
away.  some  months  after  the  bill  was  due,  the  defendant  said  w  he  had  not  the 

f  *  S03  ~\     casn  k-T  n^m»  DUt  '^  tHe  cler^  would  call  in  a  day  or  two  and  bring  the  ac- 

*•  -1     count,  (meaning  of  the  expences)  he  would  pay  it."    The  bill  u  as  shewn 

to  him  at  the  time ;  on  a  second  application  he  offered  a  bill  on  London  for 

•  the  debt  and  expences,  which  was  refused ;  he  then  said,  that  "he  had  not 
had  regular  notice,  but  as  the  debt  was  justly  due  he  would  pay  it,"  Cham- 
bre,  J.  thought  this  sufficient,  and  verdict  for  the  plaintiff.  On  a  rule  nisi  for 

•  a  new  trial,  and  cause  shewn,  Lord  Ellenborough  said,  that  the  case  admits 

of  no  doubt ;  it  was  to  be  presumed  prima  facie  from  the  promise  td  pay, 
that  the  bill  had  been  presented  in  time,  and  that  due  notice  had  been 
given,  that  no  objection  could  be  made  to  payment,  and  that  every  tiling 
had  been  risrhtly  done;  this  superseded  the  necessity  of  the  ordinary  proof, 
the  other  conversation  does  not  vary  the  case,  for  though  the  defendant 
said,  he  had  not  had  notice,  he  waived  that  objection.  See  Gibbon  v.  Cogpon, 
2  Campb.  N.  P.  C.  188,  where  from  the  drawers  promising  to  pay  a  bill, 
Lord  Ellenborough  directed  the  jury  to  presume  that  it  had  been  duly  pro- 
.  tested..    See  also  Taylor  v.  Jones,  2  Campb.  105. 

Wood  v.  Brown,  1  Stark.  21 7,    Proof  of  a  letter  from  the  drawer  and 

•  indorser  of  an  accommodation  bill,  that  the  bill  will  be  satisfied  before  the 
next  term,  supersedes  the  necessity  of  proving  the  dishonour  of  the  bill 

•  •  and  notice. 

(a)  Hopes  r.  Alder,  6  East.  16.  Action  against  drawer,  to  whom  no  no- 
tice of  non-payment  had  been  given.  It  was  proved,  that  upon  a  meeting 
sometime  after,  but  before  the  action  brought  between  the  plaintiff  ana 
defendant,  the  latter  said,  "  I  will  see  it  paid.  It  was  urged  for  the  plain- 
tiff, that  this  subsequent  promise,  for  which  there  was  certainly  an  equit- 
able consideration,  subjected  the  defendant  to  liability.  This  was  admitted 
by  the  defendant's  counsel,  and  Lord  Kenyon,  C.  J.  said,  "  This  subse- 
quent promise  was  decisive." 

(b)  Rogers  v.  Stephens,  2  T.  R.  713.  In  an  action  against  the  drawer  of 
a  foreign  bill,  an  objection  was  taken  that  there  was  no  protest,  but  it  ap- 
pearing that  the  defendant  had  no  effects  In  the  hands  of  the  drawees 
when  the  bills  were  drawn,  or  afterwards,  and  that  on  being  pressed  for 
payment  by  the  plaintiff's  agent  after  the  bill  was  dishonoured,  he  had 
said,  "  it  must  be  paid."  Lord  Kenyon  thought  a  protest  or  notice  unne- 
cessary, and  directed  the  jury  to  find  for  the  plaintiff,  which  they  did.  A 
rule  was  afterwards  granted  to  shew  cause  why  there  should  not  be  a  nc>* 
trial,  and  it  was  stated  then,  and  upon  shewing  cause  that  the  defendant 
had  really  been  prejudiced  by  want  of  notice  to  the  amount  of  the  bill,  that 
he  had  advanced  money  to  one  Calvert,  to  the  amount,  before  the  bill  was 
drawn ;  that  Calvert  desired  him  to  draw  on  the  drawees,  as  Calvert's 
agents ;  that  he  did  so  on  a  supposition  that  Calvert  had  effects  in  their 
hands ;  that  he  afterwards  settled  with  Calvert,  and  upon  a  reliance  that 
the  bill  was  paid,  delivered  him  up  effects  to  more  than  the  value  of  the 
bill,  and  that  Calvert  was  since  insolvent ;  that  the  defendant  was  prepared 
with  evidence  to  tliis  effect,  but  that  Lord  Kenyon  delivered  it  as  his  opin- 
ion, that  it  did  not  make  a  protest  or  notice  necessary.  Lord  Kenyon  did 
not  recollect  that  this  evidence  was  offered,  but  "he  and  all  the  court 
thought  it  answered  by  the  defendant's  admission  that  "  the  bill  must  be 
paid,"  because  that  was  an  admission  that  the  plaintiff  had  a  right  to  resort 
to  him  upon  the  bill,  and  that  he  had  received  no  damage  by  the  want  of 
notice,  and  was  a  promise  to  pay. 

(c)  Anson  v.  Bailey,  Bui.  N.P.  276.  Hie  indorsee  of  a  note  presented 
it  for  payment,  but  the  maker  pretended  that  the  payee  bad  promised  not 
to  indorse  it  over  without  acquainting  him,  and  so  put  off  the  indorsee  from 
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made  by  the  person  insisting  on  the  want  of  notice,  after  be  was  7thly.  How 

aware  of  the  Iache9  amounts,  to  a  waiver  of  the  consequence  of  the  qUences  of  a 

laches  of  the  holder,  and  admits  his  right  of  action.    So  where  an  neglect  to 

indorsee  three  months  after  a  bill  became  due,  demanded  payment  ^iay  bewa»- 

of  the  indorser,  who  first  promised  to  pay  it  if  he  would  call  'again  *<**  or  other- 

wise  done 
with  the  account,  and  afterwards  said  that  he  had  not  had  regular  away. 

notice,  but  as  the  debt  was  justly  due  he  would  pay  it,  it  was  held  [  *  304  3 
that  the  first  conversation  being  an  absolute  promise  to  pay  the 
bill,  waft  prima  facie  an  admission  that  the  bill  had  been  presented 
to  the  acceptor  for  payment  in  due  time,  and  had  been  dishonour- 
ed, and  that  due  notice  had  been  given  of  it  to  the  indorser,  and 
superseded  the  necessity  of  other  proof  to  satisfy  those  averments 
in  the  declaration,  and  that  the  second  conversation  only  limited 
the  inference  from  the  former,  so  far  as  the  want  of  regular  notice 
of  the  dishonour  to  the  defendant  went,  which  objection  he 
waived  (a).  So  where  the  drawer  of  a  foreign  bil£  upon  being 
applied  to  for  payment,  said*  "  my  affairs  are  at  this  moment 
deranged,  but  I  shall  be  glad  to  pay  it  as  soon  as  my  accounts 
with  my  agent  are  cleared,"  it  was  decided  that  it  was  unneces- 
sary to  prove  the  protest  of  the  bill  (6)  (1). 

It  seems  to  have  been  once  considered  that  a  misapprehension 
tfthefegal  liability  would  prevent  a  subsequent  promise  to  pay 
from  being  obligatory  (c );  *but  from  the  case  of  Bilbie  v.  Lumley    C  *  305  3 

tune  to  time  for  three  weeks ;  at  the  end  of  that  nfriod  the  indorsee  wrote 
twice  to  the  payee,  stating  what  he  had  done,  atiq5the  maker's  exctfSe ;  the 
payee  answered,  that  '*  when  he  came  to  town  he  would  set  t-he  matter 
right;"  and  upon  an  action  by  the  indoVser  against  the  payee,  the  jury 
found  for  the  plaintiff,  though  the  maker  became  bankrupt  before  the  se- 
«ond  letter  was  written,  and  though  he  continued  solvent  for  three  weeks 
after  the  note  was  due.     See  also  Wilkes  v.  Jakes,  Peake,  202. 

(a)  Lundie  v.  Robertson,  7  East.  231. — Gibbon  v.  Cogg«n,  2  Campb.  188. 
ante,  302. 

(A)  Gibbon  v.  Coggon,  2  Campb.  188. 

(c)  Chatfiekl  v.  Paxton  and  Co.  Sittings  after  Trin.  Term,  38  Geo.  3. 
K.  B.  MSS.  The  plaintiff  gave  a  bill  to  tiie  defendants  on  Luard  and  Co. 
The  defendants  gave  time  to  the  acceptors,  and  they  afterwards  became 
insolvent,  of  both  which  circumstances  the  defendants  gave  the  plaintiff 
notice,  and  he  at  their  request,  in  a  letter  accepted  another  biU,  which  he 
afterwards  paid ;  and  this  action  was  brought  to  recover  back  the  money 
P^d.  Lord  Kenyon — "  My  opinion  is  against  the  defendants ;  it  is  not 
only  necessary  that  the  plaintiff  should  know  all  the  facts^but  that  he  should 
know  the  legal  consequences  of  them ;  it  seems  to  me  that  the  plaintiff  did 
not  know  the  legal  consequence  ot  them,  and  that  he  paid  this  money  under 
in  idea  that  he  might  be  compelled  to  pay  it.  When  the  defendants  grant- 
ed this  indulgence  of  two  months  to  JLuard  and  Co.  they  gave  it  at  their 


(1)  To  the  same  effect  are  decisions  made  in  the  United  States.  A  pro- 
mise by  an  indorser  to  pay  a  note  or  bill  dispenses  with  the  necessity  of 
proving  a  demand  on  the  maker  or  drawee,  or  notice  to  himself.  Piersou 
▼.  Booker,  3  John.  Rep.  68.    Hopkins  v,  lavwe/I,  12  Mass.  Rep.  52. 
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* 

7tbly.  How    and  others  (a),  it  appears  that  money  paid  by  one  knowing  (or 

quences  of  a  having  the  means  of  such  knowledge  in  his  power)  all  the  circum- 

ncglect  to     stances,  cannot,  unless  there  has  been  deceit  or  fraud  on  the  part 

may  be  JuL-  °^  ^e  holder,  °^  recovered  back  again  on  account  of  such  payment 

tdy  or  other-  having  been  made  under  an  ignorance  of  the  law,  although  the 

J»*  done     party  paying  expressly  declared  that  he  paid  without  prejudice  (b) ; 

and  as  an  objection  made  by  a  drawer  or  intforser  to  pay  the  bill, 

on  the  ground  of  the  want  of  notice,  is  stricti  juris,  and  frequently 

does  not  meet  the  justice  of  the  case,  it  may  be  inferred  from  this 

case,  and  it  is  indeed  now  clearly  established,  that  even  a  mere 

promise  to  pay,  made  after  notice  of  the  laches  of  the  holder, 

would  be  binding,  though  the  party  making  it  misapprehended 

the  law.    And  therefore,  where  the  drawer  of  a  bill  of  exchange, 

knowing  that  time  had  been  given  by  the  holder  to  the  accept orf 

but  apprehending  that  he  was  still  liable  upon  the  bill  in  default  of 

the  acceptor,  three  months  after  it  was  due,  said,  "  I  know  I  am 

liable,  and  if  the  acceptor  does  not  faj  it  I  will,"  it  was  adjudged 

that  he  was  bound  by  such  promise  (c).    And  such  a  promise  will 

dispense  with  the  necessity  for  a  protest  of  a  foreign  bill  (d). 

A  promise  to  pay  made  after  a  declaration  filed,  not  only 
precludes  the  party  from  availing  himself  of  the  laches  of  the  hold- 
er, but  also  dispenses  with  evidence  in  proof  of  the  allegations 
£  *  306  3  *°  8UC^  declarations  (e) ;  and  *if  the  promise  be  made  to  any  par- 
own  risk.  MTiere  a  man,  knowing  all  the  facts  explicitly,  and  being  under 
no  misapprehensions  with  regard  to  any  of  them,  nor  of  the  law  acting  upon 
them,  chooses  to  pay  a  sum  of  money,  volenti  rum  Jit  injuria,  he  shall  not 
recover  it  back'  again  ;  but  the  letters  of  the  plaintiff  in  this  case  prove  di- 
rectly the  contrary,  for  they  are  written  in  a  complaining  style.  Verdict 
for  the  plaintiff  2000/.  and  interest  from  the  time  of  payment.  Erskine  and 
Giles  for  the  plaintiff— Gibbs  for  the  defendants ; — See  this  case  observed 
upon  in  Bilbie  v.  Lumley,  2  East,  471.  and  Williams  v.  Bartholomew, 
1  Bos.  &  Pul.  326.— In  Stevens  v.  Lynch,  12  East,  38,  the  court  said,  this 
'case  proceeded  on  the  ground  that  the  party  was  ignorant  of  the  fads. 

(a)  Bilbie  v.  Lumley,  2  East,  469 — Brisbane  r.  Dacres,  5  Taunt.  143, 
Williams  v.  Bartholomew,  1  Bos.  &  Pul.  326. — Stevens  v.  Lynch,  12  East. 
38. 

(b)  See  also  Brown  v.  M'Kinnally,  1  Esp.  Rep.  279  —  Maniot  v,  Hamp- 
ton, 2  Esp.  Rep.  546 Cartwright  r.  Rowley,  id.  723. 

(c)  Stevens  v.  Lynch,  12  East.  38.-2  Campb.  322,  S.  C.  and  see  Taylor 
v.  Jones,  2  Campb.  105. 

(d)  Gibbon  v.  Coggon,  2  Campb.  188,  9. — Stevens  v.  Lynch,  2  Campb. 
332,  2.— Greenwaj  v.  Hindley,  4  Campb.  52. 

(tf)  Hopley  v.  Dufresne,  15  East,  275.  Action  against  indorser  of  a  bill 
accepted,  payable  at  a  banker's.  Defence,  no  regular  presentment  during 
banking  hours.  The  declaration  alleged  a  due  presentment  for  payment, 
and  after  such  declaration  filed,  the  defendant  applied  to  the  plaint  if]  for 
the  indulgence  of  a  further  extension  of  time  to  pay  the  bill,  which  was  in- 
sisted upon  as  a  waiver  of  the  defective  presentation.  For  defendant,  it 
was  contended,  that  there  could  be  no  waiver  of  the  defecthe  presentation, 
without  shewing  that  the  defendant  knew  in  fact  of  the  defect  at  the  tirae, 
v,hich  though  attempted  to  be,  was  not  shewn  in  this  case.    For  this  was 
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ij  to  the  bill,  another  person  who  has  afterwards  taken  it  up  may  ?thly.  flow 

avail  himself  of  such  promise  and  sue  the  party  making  it  (a).        quench  of  a 

If,  however,  a  promise  to  paj  be  made  without  a  knowledge  of  neglect  to 

tie  fact  of  non-acceptance,  or  of  the  *laches  of  the  holder,  it  v*ill  J^y  ££»«•*- 

i«t  be  binding  (b) ;  and  even  a  payment  under  such  circumstances  ed,  or  other- 
wise done 
awav. 

.red,  Blessard  v.  Hirst,  (post,  307.)  where  a  subsequent  promise  by  an  in-     L  *  ^07  J 
^rserto  pay  the  bill,  having1  been  made  under  the  ignorance  of  the  prior  • 

-ches  of  the  holder,  by  which  he  was  discharged,  was  held  to  be  no  waiver 
of  ihe  objection.  For  the  plaintiff  the  counsel  relied  principally  on  the 
fciurer  which  took  place,  after  declaration,  containing  the  allegation  that 
the  bill  was  duly  presented  for  payment,  was  filed ;  and  therefore  after  the 
defendant's  attention  was  called  to  the  fact,  and  he  referred  to  Lundie  v. 
iisbtrtson,  (ante,  302,)  where  a  promise  by  an  indorser  to  pay  the  bill  three 
L>r rrhs  after  it  became  due,  was  held  to  be  prima  facie  evidence  of  his  ad- 
Ti:^:ion  that  the  bill  had  been  presented  to  the  acceptor  for  payment  in  due 
-r-o,  and  dishonoured,  and  due  notice  of  it  given  to  him.  Lord  Ellenbo- 
:'-ngh,  C.  J.  stopping  the  argument,  said,  that  the  court  thought  that  it*. 
iv. lid  have  been  left  to  the  jury  to  say  whether  under  the  circumstances 
<:'  the  case,  the  defendant  had  notice  at  the  time  of  his  application  for  in- 
Licence,  that  there  had  been  no  due  presentation,  and  therefore  made  the 
ili  absolute. 

[a)  Bayl.  221,  2.— Potter  v.  Rayworth,  13  East.  417.    Indorsee  of  a  note 

oji.s:  the  payee  and  indorser.  It  appeared  that  the  note  which  had  been 

vjjotfated  in  the  country,  had  been  indorsed  by  the  defendant  to  Fulford, 

'  y  him  to  the  plaintiff,  by  the  plaintiff  to  Kirton,  and  by  him  to  others  be- 

>rc  it  became  due  ;  a  fortnight  after  it  had  become  due,  Kirton,  who  had 

•ikcn  it  up,  called  on  the  defendant,  who  until  then  had  received  no  notice 

••fits  dishonour,  the  defendant  then  promised  Kirton  to  pay  him  the  next  day ; 

f*'in£ failed  in  this,  Kirton  resorted  to  the  plaintiff,  who  paid  the  amount, 

a  lithe  defence  now  being  the  want  of  notice,  the  question  was,  whether  ••    . 

the  pLuntiff  could  avail  himself  of  this  promise  so  made  to  Kirton.  Graham,  \ 

K.  directed  a  verdict  for  the  plaintiff,  and  on  motion  to  set  aside,  the  court    • 

eld,  that  this  promise  was  an  acknowledgment  by  the  defendant  etftfer 

■i»!ij  notice  or  that  without  notice,  he  was  the  proper  persj^^pfay  the 

r  fKe,  and  refused  a  ride.    Lord  Ellcnborough,  C.  J.  said,  thai'' whether  the 

jrornise  to  pay  were  made  to  the  plaintiff  or  any  other  party  who  held  the 

'«'•'.*  it  the  time,  it  was  equally  evidence  that  the  defendant  was  conscious 

thin  liability  to  pay  the  note,  which  must  be,  because  he  had  had  due  notice 

3  the  dishonour.    Bayley,  J.  considered  the  promise  by  the  defendant 

•  i^icr  as  an  acknowledgment  that  he  had  had  .due  notice  of  the  dishonour, 

""  that  without  such  notice  he  was  the  proper  person  to  pay  the  note  as  for 

*l»e  partv  whose  use  it  was  drawn.     Rule  absolute. 

['>)  Blessard  v.  Hirst,  5  Burr.  2672.— Goodall  v.  Dolley,  1  T.  R.  712.— 

"Miliums  v.  Bartholomew,  1  Bos.  &  Pul.  326. — Bayl.  79. — Stevens  v.  Lynch, 

~  t'ampb.  333.  admitted  in  12  East.  39.  S.  C.«— Hopley  v.  Dufresne,  15  East. 

-rl  7,  ante,  305,  note  5. 

HIcssard  v.  Hirst  and  another,  Burr.  2670.    The  defendant  indorsed  a 

ill  Vi  the  plaintiff*,  and  he  indorsed  it  over ;  his  indorsee  presented  it  for 

*re  stance  a  month  before  it  became  due,  and  acceptance  was  refused ;  it 

ras  afterwards  presented  for  payment,  and  payment  was  refused,  of  which 

•vf:ct  was  given  to  the  defendants,  but  they  had  no  notice  of  the  refusal  to 

■•  ':?pt.    The  drawer  was  a  bankrupt  before  the  bill  became  due,  but  he 

■  nir.ucd  in  credit  three  weeks  after  the  presentment  for  acceptance. 

1  'ar<:e  days  after  the  notice,  one  of  the  defendants  called  on  the  plaintiff  at 

Bedford,  on  his  way  to  Leeds,  and  fte  said  he  would  take  up  thn  bill  as  he  re- 

'■■  ned,  but  on  his  return  he  said  he  was  advised  he  was  not  behind  to  do  it, 

'J]>fm  which  this  action  was  brought ;  and  on  a  case  Teserv.ed,  the  court* 

-Id,  that  though  the  holder  might  not  have  been  obliged  to  present  tba 

-ill  for  acceptance,  yet  as  he  did,  he  ought  to  hare  given  notice  ef  tfee  re* 

Vol.  i.        Mm  '  ♦    .. 
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7thly.  How  might,  if  the  party  making  it  were  prejudiced  by  the  conduct  of 
quencesof  a  tne  holder,  and  there  were  any  wilful  concealment  on  his  part,  he 
neglect  to  recovered  back  (a).  The  promise  also  should  amount  to  an  admis- 
m&yhc  -waiv-  sion  °f  the  holder's  right  to  receive  payment,  and  therefore  where 
ed  or  other-  a  foreigner  said,  "I  am  not  acquainted  with  your  laws,  if  I  am 
away.  bound  to  pay  it  1  will,"  such  promise  was  not  considered' as  a  waiver 

£  *  308  3    of  the  objection  of  want  of  notice(6) ;  and  it  *ha9  been  considered, 
►  *      that  if  the  promise  were  made  on  the  arrest,  it  shall  not  prejudice; 

but  this  doctrine  seems  questionable  (c)  If  an  indorser  propose  to 
the  holder  to  pay  the  bill  by  instalments, and  such  offer  be  rejected, 
he  is  at  liberty  afterwards  to  avail  himself  of  the  want  of  notice  (<f). 
So,  it  was  decided  in  a  late  case,  that  if  the  drawer  or  indorser 
after  being  arrested,  without  acknowledging  his  liability,  merely 
offers  to  give  a  bill,  by  wa/  of  compromise,  for  the  sum  deman- 
ded, this  does  not  obviate  the  necessity  of  proving  notice ;  and 
Lord  Ellenborough  in  that  case  observed,  "  This  offer  i»  neither 
an  acknowledgment  nor  a  waiver  to  obviate  the  necessity  of  ex- 
pressly proving  notice  of  the  dishonour  of  the  bill.  He  might 
have  offered  to  give  his  acceptance  at  one  or  two  months,  although 
being  entitled  to  notice  of  the  dishonour  of  the  former  bill,  he  had 
received  none,  and  although  upon  this  compromise  being  refused 
he  meant  to  rely  upon  this  objection.  If  the  plaintiff  accepted  the 
offer,  good  and  well,  if  not,  things  were  to  remain  on  the  same 
footing  as  before  it  was  made  (e)  1 1 )?  and  it  has  recently  been  con* 

fusal,  and  that  by  not  so  doing1,  he  had  taken  the  risk  upon  himself  and  not- 
withstanding the  prgmise  of  one  of  them,  the  defendants  had  judgment. 

Goodall'v.  Dolley,  1  T.  R.  712.  A  bill  drawn  in  favour  of  the  defendant, 
payable  the  11th  January,  1787,  was  presented  for  acceptance  by  the  plain- 
tiffs, tiie  8th  November,  1786,  when  acceptance  was  refused  ,*  iLey  gave  no 
notice  to  the  defendant  till  the  6th  January,  and  then  did  not  say  when  the 
bill  was  presented,  upon* which  the  defendant  proposed  paving  it  by  instal- 
ments, but  the  plaintiff  rejected  that  offer  and  brought  his  action.  Heath, 
J.  thought  the  defendant  discharged  for  want  of  notice,  and  that  his  offer  to 
pay  being  made  under  ignorance  of  the  circumstances,  was  not  binding, 
and  the  jury  under  his  direction,  found  a  verdict  for  the  defendant.  Upon 
cause  shewn  against  the  rule  f»r  a  new  trial,  the  court  thought  the  verdict 
and  direction  right,  and  discharged  the  rule. 

(a)  Chatfield  v.  Paxton,  ante,  3U4,  n.  3. — Williams  ^.Bartholomew,  1  Bo?. 
&  Pul.  326.— Bilbie  v.  Luinley,  2  East.  469.— Malcolm  v.  Fullarton,  2  T.  K. 
645.     Quaere  if  not  prejudiced  could  he  sustain  such  action?     Farmer*. 
Arundel,  2  Bla.  Rep.  824.— Price  v.  Neal,  1  Bfe.  Rep.  390. 3  Burr.  1355.  S 
C. — Ancher  v.  Bank  of  England,  Doug.  637.— Bize  t*.  Dickason,  1T.K 
285. 

(A)  Dennis  v.  Morris,  3  Esp.  Rep.  158. 

(c)  Rouse  v.  Redwood,  1  Esp.  Rep.  155. 

(il)  Goodall'tu  Dolley,  1  T.  R.  714.  ante,  307. 

(?)  Cuming  v.  French,  2  Campb.  106. 

(1)  There  are  many  circumstances  which  in  point  of  law  amount  to  n 
Waiver  of  notice.    And  as  the  doctrines  respecting  waiver  of  notice  equally 
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sidered,  that  admitting  that  a  drawer  of  a  bill  may  by  circumatan-  fthly.  How 
ces  impliedly  waive  his  right  of  defence  founded  on  the  laches  of  queDCea  of  % 
the  holder ;  yet  an  indorser  can  only  do  so  by  an  express  waiver,  neglect  to 

give  notice 

_____ _ _ __ _____________ _____ ___ _ __ _ _ _________» «  may  be  ww- 

.  ed,  or  other- 

wise done 
apply  to  the  non-acceptance,  and  non-payment  of  bills,  and  non-payment  of  away> 

notes,  the  cases  on  this  subject  which  have  been  decided  in  the  United 
Sates,  will  be  here  collected  tog-ether.  If  the  maker  of  a  note  abscond, 
«»J  the  indorser  before  it  becomes  due,  informs  the  holder  of  the  fact,  and 
requests  delay,  and  agrees  to  give  a  new  note  for  the  amount,  it  is  a  waiver 
ol  demand  and  notice  of  non-payment.  Leffingwell  v.  White,  1  John.  Cas. 
W.  So  if  the  indorser,  before  the  note  becomes  due,  takes  an  assignment 
trial!  the  property  of  the  maker  as  security  for  his  indorsements.  Bond  v. 
Fumham,  5  Mass.  Rep.  170.  But  it  will  be  otherwise  if  he  take  an  assign* 
ment  of  property  only  to  secure  him  against  his  indorsement  of  other  spe- 
cified notes.    Ibid. 

And  a  waiver  of  n  rtice  or  an  agreement  to  be  bound  by  a  notice  different 
from  that  which  the  law  requires,  may  be  inferred  from  the  conduct  of  the 
parties.  Upon  this  ground  it  has  been  decided  in  Massachusetts,  that  if  the 
parties  do  their  business  at  a  particular  bank  at  which  a  note  is  made  paya- 
ble, they  will  be  presumed  to  agree  to  be  bound  by  the  usage  of  that  bank 
as  to  demand  and  notice,  although  such  usage  may  be  entirely  at  variance 
vth  the  general  rides  of  law ;  as  for  instance,  if  the  usage  of  the  bank  be  to 
mike  a  demand  on  the  maker  before  the  note  becomes  due,  or  to  give  no- 
tice to  the  indorser  before  or  after  the  time  required  by  law ;  or  by  putting 
loiters  into  a  post-office,  or  by  any  other  mode  or  conveyance  varying  from 
the  rales  of  law.  Jones  v.  Fales,  4  Mass.  Rep.  245.  Widgery  v.  Munroe,  6 
Mass.  Rep.  449.  President,  Directors  &  Co.  of  the  IJncoln  and  Kcrmebeck 
Banks,  HammeU,  9  Mass.  Rep.  159.  The  tame  v.  Page,  9  Mass.  Rep.  155. 
These  decisions  do  not  seem  to  have  been  recognized  in  any  other  state ; 
and  may  perhaps  be  thought  to  deserve  further  considerrtion. 

A  promise  to  pay  a  dishonoured  note  or  bill  made  with  a  full  knowledge 
of  ill  the  circumstances,  will  also  be  deemed  a  waiver  of  a  due  demand  and 
notice.    Donaldson  v.  Means,  4  Dall.  Rep.  109.     Pierson  v.  Hooker,  3  John. 
H«p.  68.    Duryet  v.  Dennison,  5  John.  Rep.  248.  Milter  v.  Haikley,  5  John. 
Kep.  375.     Copp  v.  M*Dugall,  9  Mass.  Rep.  1.  Hopkins  v.  lisinell,  12  Mass. 
lie  p.  52,    Qut  the  promise  must  be  explicit  and  made  out  by  the  most  clear 
wid  unequivocal  evidence-     Therefore  where  the  indorser  speaking  of 
several  bills  on  different  places,  and  under  different  circumstances,  said  "he 
would  take  care  of  them ;"  or  "  he  would  see  them  paid;"  it  was  held  not 
wfficient  evidence  of  a  promise  to  pay  one  of  the  bills  on  which  no  notice 
<i non-acceptance  had  been  given.    Mtller  v.  Hartley,  5  John.  Rep.  375. 
in  J  see  Griffin  v.  Goff,  12  John.  Rep.  423.    And  what  a  man  says  under  the 
surprise  of  a  sudden  and  unexpected  demand  ought  to  be  construed  with  a 
good  deal  of  strictness.    May  v.  Coffin,  4  Mass.  Rep.  341.     Indeed  it  seems 
to  have  been  held  that  under  such  circumstances  a  promise  to  pay  a  bill 
ahich  had  been  protested  for  non-acceptance,  and  of  which  due  notice  had 
not  been  given  to  the  indorser,  did  not  bind  him,  as  it  was  wholly  without 
consideration,  and  especially  as  he  retracted  his  promise  within  a  few  days 
afterwards.    May  v.  Coffin.  And  it  has  been  repeatedly  decided  in  Maxm* 
rhuietts,  that  if  an  indorser  under  ignorance  of  the  law,  or  through  mistake 
of  the  law,  promise  to  pay  a  dishonoured  bill  or  note,  he  is  not  bound  by 
wich  promise.     Warder  v-  Tucker,  7  Mass.  Rep.  449.     Freeman  v.  BotpUon, 
7  Mass.  Rep.  483.    May  v.  Coffin.    And  it  seems  generally  agreed  that  a 
promise  to  pay,  or  an  actual  payment  under  a  mistake  of  the  facts,  is  not 
binding.     Donaldson  v.  Means.     Garland  v.  The  Salem  Bank,  9  Mass.  Rep. 
408.    Cram  v.  CohoeU,  8  John.  Rep.  384.  Tower  v.  Durell,  9  Mass.  Rep. 
>32.    Fotheringham  v.  Price's  Ex.  1  Bay's  Rep.  291.     Griffin  v.  Gog,  12 
John.  Rep.  423.     Trimhlev.  Thome,  16  John.  Rep.  152. 

But  a  waiver  of  a  right  to  notice  made  by  the  indorser  of  a  note,  does  not 
>n  general  excuse  the  holder  from  demanding  payment  of  the  maker  at  the 


OF  PROTEST  AND  NOTICE 

7thly.  How  there  being  a  material  distinction  in  this  respecf  between  the  situ- 
quences  of  a  at*on  °^  a  drawer  an(l  an  indorser  (a).  *  Where  the  plaintiff'  relies 
neglect  to      on  a  statement  by  the  indorser  after  the  bill  was  due  that  he 

fJJ^k^JL  knew  he  was  discharged,  but  that  the  plaintiff  had  behaved  so 

may  dc  twmt»-  °  r 

erf,  or  other-  well  to  him  in  money  matters,  that  he  should  take  no  advantage 
wise  done  0r  jt  but  wouic]  pav  the  money  ;  he  must  it  is  said,  also  prove  a 
f  *  309  1    demand  on  the  acceptor  (ft).    . 

A  persbn  who  has  been  once  discharged  by  laches  from  his  lia- 
bility, is  always  discharged  ;  and  therefore  where  two  or  more  par- 
ties to  a  bill  have  been  so  discharged,  but  one  of  them  not  know- 
ing of  the  laches  pays  it,  such  payment  is  in  his  own  wrong,  and 
he  cannot  recover  the  money  from  another  of  such  parties  (c). 


See.  4.  Of         The  custom  of  merchants  is  stated  to  be,  that  if  the  drawee  of 

tetter  securi-  a  bill  of  exchange  abscond  before  the  day  when  the  bill  is  due, 

*&•  the  holder  may  protest  it,  in  order  to  have  better  security  for  the 

payment,  and  should  give  notice  to  the  drawer  and  indorsers  of 


(a)  Borradaile  v.  Lowe,  4  Taunt.  93.  and  see  Shepherd,  Serjeant's  ar- 
gument, id.  96>  7.    The  defendant  who  was  an  indorser,  wrote  the  follow- 
ing letter,  in  answer  to  one  from  the  then  holder  :— 
"  Sir, 
"I  cannot  think  of  remitting"  until  I  receive  the  draft,  therefore  if  yon 
think  proper,  you  may  return  it  to  Trevor  and  Co.  Whitchurch,  Old  Bank, 
if  you  consider  me  unsafe. 
28th  January,  1811. 

w  Signed,    J.  LOWE,  Whitchurch. 
«  To  Mr.  John  Wflkins  •" 
This  letter  was  held  not  to  amount  to  a  waiver  of  the  laches  in  not  givin 
due  notice  of  non-payment. 

(6)  Brown  v.  M'Dermot,  5  Esp.  Hep.  265. 

(c)  Bayl.  142.— Roscoe  v.  Hardy,  12  East.  434. 


rr 


maturity  of  the  note,  for  it  may  be  done  in  the  confidence  that  the  maker 
"will  punctually  pay  it.  Berkshire  Bank  v.  Jortes,  6  Mass.  Rep.  524.  And  a 
qualified  or  conditional  promise  of  the  indorser  to  pay,  which  is  rejected  by 
the  holder,  is  not  a  waiver  of  notice.  Agon  v.  M'Manm,  11  John.  Rep. 
180.     Crain  v.  Cohoelh  8  John.  Rep.  180. 

It  seems  that  iTan  indorsee  of  a  note  cannot  recover  upon  it  against  the 
maker,  by  reason  of  usury  between  the  maker  and  his  indorser,  of  which 
usury  the  indorsee  was  ignorant  at  the  time  of  the  purchase,  he  may  re- 
cover against  such  indorser  without  having  given  him  due  notice  of  the  dis- 
honour of  the  note.     Cojtp  v.  M'Dugall^  9  Mass.  Rep.  1. 

If  the  drawer  of  a  promissory  note  be  known  by  the  indorser  to  have  been 
insolvent  when  the  note  was  made,  and  when  it  became  due,  the  indorser 
is,  nevertheless,  entitled  to  due  notice  of  non  payment  by  the  drawer.  But 
if  the  indorser  has  accepted  from  the  drawer,  a  general  assignment  of  his 
estate  and  effects,  notice  is  not  necessary.  Barton  v.  Baker.  1  Serg.  & 
Bawle,  334. 


O*  NON-ACCEPTANCE  OF  A  BILL. 

the  absconding  of  the  drawee  (a) ;  and  if  the  acceptor  of  a  fo-  Sec.  4.  Of 

reign  bill  become  bankrupt  before  it  is  due,  it  seems  that  the  better  seCuri* 

holder  may  also  in  such  case  protest  for  better  security  (b)  ;  ty- 

bat  the  acceptor  is  not  on  account  of  the  bankruptcy  of  the  drawer, 

compellable  to  give,  this  security  (c).    The  neglect  to  make  this 

potest  will  not  affect  the  holder's  remedy  against  the  drawer  and 

dorsers  (d),  and  its  principal  use  appears  to  be,  that  *by  giving  [  *  310  3 

Loiice  to  the  drawer  and  indorsers  of  the  situation  of  the  accept* 

or,  by  which  it  is  become  improbable  that  payment  will  be  made 

ihej  are  enabled  by  other  means  to  provide  for  the  payment  of  the 

bill  when  due,  and  thereby  prevent  the  loss  of  re-exchange,  &c. 

occasioned  by  the  return  of  the  bill  (*).    It  may  be  collected, 

that  though  the  drawer  or  indorsers  refuse  to  give  better  security, 

the  holder  roust  nevertheless  wait  till  the  bill  be  due,  before  he 

can  sue  either  of  those  parties  (/). 


Any  person  may,  without  the  consent  of  the  drawer  or  indor-  Sec.  5.  Of 
?ers,  accept  the  bill,  supra  protest,  for  better  security  (g).    This  ^^^protest. 
security,  it  is  said,  is  usually  given  by  making  another  subscrip- 
tion under  the  protest,  that  the  person  who  becomes  new  security, 
will  be  bound  as  principal  for  the  payment  of  the  sum  mentioned 
in  die  bill,  upon  which  the  protest  is  made  (A). 

When  a  foreign  bill  is  protested  for  non-acceptance,  or  for 
better  security  (i),  the  drawee  or  any  other  person  may  accept  it 
supra  protest,  which  acceptance  is  so  called  from  the  manner  in 
whichit  is  made.  This  description  of  acceptance  is  frequently 
made  upon  a  foreign  bill,  for  the  purpose  either  of  promoting  the 
negotiation  of  the  bill  when  the  drawee's  credit  is  suspected,  or  to 
we  the  reputation,  and  prevent  the  prosecution,  of  some  of  the 
Pities,  where  the  drawee  either  cannot  be  found,  is  not  capable 

(a)  Anonymous,  Ld.  Rayra.  743 Mar.  27,  111,  2.— Be  awes,  pi.  22.  24. 

J>.  27. 29,—Kyd.  139.     Sec  Bayl.  69.  note  c.  72, 3,  75. 

The  following1  is  an  extract  from  the  code  of  laws  at  Antwerp,  relating  to 
i"TJij  of  exchange : — "In  the  case  of  failure  (de  faillite)  of  the  acceptor  before. 
*hc  usage  (l*cch£ance)  the  holder  may  cause  it  to  be  protested  and  put  in 
force  his  recourse  (exercer  son  recours.)" 

{*>)  Id.  ibid.  Ex.  parte  Wackerbarth,  5  Ves.  jun.  574.— Kyd.  139. 

0)  Beawes,  pi.  22. 

(rf)  Beawes,  pi.  23. 

(0  Beawes,  pi.  24. 

(/)  Beawes,  pi.  26. 

ig)  Ex  parte  Wackerbarth,  5  Ves.  jun.  574.  et  infra.  See  the  observa- 
tions on  acceptances  supra  protest  in  Hoare  v.  Cazenove,  16  East.  391. 

(A)  Com.  Dig.  Merchant,  P.  8.  cites  Mar.  28. 

(0  Ex  parte  Wackerbarth,  5  Ves.  jun.  574.~Bayl.  74. 


OF   ACCEPTANCE 

Sect  5.  Of  of  making  a  contract,  or  refuses  to  accept ;  and  such  acceptance 
wpra  protest.  *s  called  an  acceptance  for  the  honour  of  the  person  on  who* 
£  *  311  3    behalf  it  is  made,  and  it  enures  to  the  benefit  Wall  who  beam* 

parties  subsequently  to  that  person  (a).  • 

1st  By  The  drawee,  though  he  may  not  choose  to  accept  on  account  o 

whom  made.  ^m  jn  wj109e  favour  he  is  advised  the  bill  is  drawn,  may  iieter-! 
the  less  accept  for  the  account  and  honour  of  the  drawer,  or  in  ca« 
he  do  not  choose  to  accept  on  account  of  the  drawer,  he  may 
accept  for  the  honour  of  the  indorser;  in  which  latter  case  he 
should  immediately  send  the  protest  on  which  he  made  the  ac 
ceptance  to  the  indorser  (6).  It  is  said,  that  if  the  holder  be 
dissatisfied  with  the  acceptance  supra  protest,  and  insist  on  a 
simple  acceptance,  and  protest  the  bill  for  want  of  it,  the  acceptor 
should  renounce  the  acceptance  he  had  made,  and  should  insUt , 
that  it  be  cancelled  (c). 

When  the  drawee  will  not  accept  the  bill,  any  other  person  \ 
may,  after  refusal  by  him  (d),  and  after  protest,  accept  it  for  the 
honour  of  the  bill,  or  of  the  drawer  (c),  or  of  any  particular  imlor- 
ser  (J)  ;  and  even  a  bill  previously  accepted  supra  protest,  may 
be  accepted  by  another  person  supra  protest,  in  honour  of  some 
particular  person  (g).  No  one,  however,  should  accept  a  bill  under 
protest  for  non-acceptance  for  the  honour  of  the  drawer,  before 
he  has  ascertained  from  the  drawee  his  reason  for  suffering  the 
bill  to  be  protested ;  but  if  the  acceptance  be  in  honour  of  the 
indorser,  such  inquiry  is  unnecessary  (h). 

It  is  said,  that  the  holder  of  a  bill  must  receive  an  acceptance 
supra  protest,  if  offered  by  a  responsible  person,  it  being  of  no 
T  *  312  1  importance  to  him,  whether  it  *be  accepted  simply,  or  under  a 
protest,  as  the  acceptor  pays  the  charges,  unless  he  had  orders 
.  from  the  remitter  not  to  admit  of  such  an  acceptance  (i).  But 
this  dictum  seems  to  be  erroneous,  for  it  has  been  adjudged  that 
the  holder  need  not  acquiesce  in  any  case  (k).    There  cannot  be 

V 

(a)  Hussey  v.  Jacob,  Ld.  Raym.  88. — Lewin  v.  Bnmetti,  Lutw.  899 
Beawea.pl.  34.— Poth.  pi.  112,  13,  14.— Bayl.  45. 
(6)  Beawes,  pi.  33,  4.  see  ante,  289. 

(c)  Beawes,  pi.  37. 

(d)  Id.  pi.  38.— Hussey  v.  Jacob,  Ld.  Raym.  88. 

(<?)  Mar.  125,  6,  7,  8.— Lewin  i>.  Bnmetti,  Lutw.  896. 899.— Carth.  1C.J 
S.  C.  observed  upon  in  Hoare  v.  Cazcnove,  16  East.  391. 

(/)  Beawes,  pi.  38.  42. — Jackson  v.  Hudson,  2  Campb.  448. 

(ff)  Beawes,  pi.  42. 

(A)  Beawes,  pi.  46. 

(i)  Beawes,  pi.  27,  36. 

(fc)  Mitford  v.  Walcot,  12  Mod.  410.— Ld.  Barm.  575.  S.  C.  et  vide 
Beawes,  pL  37.— Gregory  v.  Walcot,  Com.  76.— Pillans  v.  Mierop,  3  Burr. 
1672,4, 


k 
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SUPRA  PROTEST. 


a  series  of  acceptors  of  the  same  bill ;  it  must  either  be  accepted 
by  the  drawee,  or  failing  him,  by  some  one  for  the  honour  of  the 
drawer  (a). 

The  method  of  accepting  supra  protest  is  said  to  be  as  follows  :  2dly.  °*  ^ 
tie  acceptor  must  personally  appear  before  a  notary  public  with  ce^ns§u. 
witnesses,  and  declare  that  he  accepts  such  protested  bill  in  pra  protest. 
honour  of  the  drawer  or  indorser,  and  that  he  will  satisfy  the 
lame  at  the  appointed  time  ;  and  then  he  must  subscribe  the  bill 
*irh  his  own  hand,  thus — "  accepted  supra  protest,  in  honour  of  J. 
B.  Kb)f  or,  as  is  more  usual,  w  accepts  8.  JV'  A  general  accept- 
ance supra  protest  is  considered  as  made  for  the  honour  of  the 
drawer,  unless  otherwise  expressed.  Such  acceptance,  how- 
ever, may  be  so  worded,  that  though  it  be  intended  for  the  honour 
of  the  drawer,  yet  it  may  equally  bind  the  indorser ;  but  in  this 
case,  notice  of  such  acceptance  must  be  sent  to  the  latter  (c).  1  he 
■uMer  should  always  take  care  to  have  the  bill  protested  for  non- 
acceptance  before  the  acceptance  of  honour  is  made,  as  other- 
wi3e,  it  is  said,  the  drawer  might  allege  that  he  did  not  draw  on 
the  person  making  the  acceptance  (</). 

An  acceptance  supra  protest  is  as  obligatory  on  the  acceptor,  Sdly.  Of  the 
as  if  no  protest  had  intervened,  it  being  immaterial  to  the  holder  J^^jf^ 
of  a  bill,  on  whose  account  *it  is  accepted  («).  If  the  acceptance  pra  protest. 
were  for  the  honour  of  the  bill,  or  of  the  drawer,  the  acceptor  is    £  *31S  ] 
liable  to  all  the  indorsers,  as  well  as  the  holder :  if  in  honour  of  a 
particular  indorser,  then  to  all  subsequent  indorsees.    The  accept- 
ance supra  protest,  however,  is  only  a  conditional  engagement, 
and  to  render  such  acceptor  absolutely  liable,  the  bill  must  be  duly 
presented  for  payment  to  the  drawee,  and  protested  in  case  of 
lefusal  (/)(!). 


(a)  Jackson  v.  Hudson,  2  Campb.  447. — Ante,  216. 

(6)  Beawes,  pi.  38. 

(c)  Beawes,  pi.  39. 

(<0  Marius,  88,  125,  6,  7. 

U)  Bcawes,  pi.  35.  45.—  Mutford  v.  Walcot,  Lord  Rayrn.  575.— 12  Mod. 
410-  S.  C— Gregory  v.  Walcot,  Com.  76.— Pillans  v.  Mierop,  Burr.  1672. 
4-Bayl 42.  n.  b. 

(/)  Hoare  and  another  v.jCazenove  and  another,  16  East  391.  This  was 
in  action  on  a  set  of  foreign  bills  of  exchange  drawn  at  Hambro',  on  Penn 
and  Hanbury  in  London,  at  one  hundred  and  thirty  days  after  date  ;  the 
bills  were  presented  to  Messrs.  P.  and  H.  for  acceptance,  and  refused,  and 


(H  When  a  bill  of  exchange  is  protested  for  non-acceptance,  and  after- 
wards is  taken  up  and  paid  for  the  honour  of  an  indorser,  it  has  been  held 
that  the  holder  is  still  bound  to  cause  the  bill  to  be  protested  for  non-ac- 
ceptance and  non-payment,  and  to  give  regular  notice  to  the  antecedent 


OP  ACCEPTANCE 

4thly.  Of  the      A  person  accepting  a  bill  supra  protest,  either  for  the  honour 
acceptor.        °f  a  drawer  or  of  an  indorser,  although  without  his  order  or 
knowledge,  has,  as  it  is  said,  his  redress  and  remedy  against  such 
person,  and  to  all  other  persons  who  are  liable  to  that  person,  who 
must  indemnify  him  from  any  damage  he  may  have  sustained,  the 
same  as  if  he  had  acted  entirely  by  his  direction  (a).     He  who 
C  *  314  1    accepts  a  bill  in  honour  of  the  *drawer  only,  has  no  remedy  against 
any  of  the  in  dorse  rs,  because  he  accepts  merely  on  the  behalf  of 
the  drawer ;  but  the  acceptor  for  the  honour  of  the  drawer  of  a  bill 
already  accepted  by  the  drawee,  but  protested  by  the  holder  for 
better  security,  may,  when  he  has  paid  the  bill,  sue  the  drawer  or 
drawee,  though  in  the  case  of  a  bankruptcy  of  these  parties,  if  the 
first  acceptance  were  for  the  accommodation  of  the  drawer,  a 
court  of  equity  will  compel  the  acceptor  supra  prot est  first  to  resort 
to  the  drawees  estate  (b). 

protest  duly  made  for  non-acceptance ;  the  bills  were  afterwards  accepted 
by  the  defendant  under  protest  for  the  honour  of  the  first  indorsers.  When 
the  bill  became  due,  it  was  not  presented  to  the  drawees  for  payment,  nor 
protested  for  non-payment.     The  defendants  refused  to  pay  the  bill,  in 
consequence  of  orders  from  the  first  indorse  rs.     At  the  trial  the  plain'  iff 
had  a  verdict  subject  to  the  opinion  of  the  court  on  the  above  case  ;  and 
after  two  arguments,  and  time  taken  to  consider,  the  court  were  of  opinion, 
that  a  presentment  to  the  original  drawees  for  payment,  and  a  protest  for 
non-payment  by  them,  was  essential,  as  a  previous  requisite  to  maintaining 
an  action  against  an  acceptor,  for  the  honour  of  a  first  indorser,  and  ordered 
the  postca  to  the  defendants.     Lord  Ellenborough  said,  "  the  reason  of 
the  thing,  as  well  as  the  strict  law  of  the  case,  seems  to  render  a  second 
resort  to  the  drawee  proper,  when  the  unaccepted  bill  still  remains  with 
the  holder,  for  effects  often  reach  the  drawee,  who  has  refused  acceptance 
in  the  first  instance,  out  of  which  the  bill  may  and  would  be  satisfied,  if 
presented  to  him  again,  when  the  period  of  payment  had  arrived ;  and  the 
drawer  is  entitled  to  the  chance  of  the  benefit  to  arise  from  such  second 
demand,  or,  at  any  rate,  to  the  benefit  of  that  evidence  which  the  protts; 
affords ;  that  the  demand  has  been  made  duly  without  effect,  as  far  as  such 
evidence  may  be  available  to  him  for  purposes  of  ulterior  resort." 

Great  reliance  was  placed  on  Brunctti  v.  Lewin,  1  Lutw.  896.  and  Po 
thier  on  Bills,  part  1.  ch.  4.  art.  7.  sect.  122,  &c.  ch.  5.  sect.  137. 

(a)  Beawes,  pi.  47.— Smith  v.  Nissen,  1  T.  R.  2G9.—  Bay].  73,  4.-er 
vide  post,  of  payment  supra  protest. 

(b)  Ex  parte  Wackerftarth,  S  Ves.  jun.  574.  The  acceptor  of  a  bill 
having  become  bankrupt,  and  the  holders  having  protested  it  for  better 
security,  Christian  and  Bowen  accepted  it  for  the  honour  of  the  drawers, 
and  having  paid  it,  now  claimed  to  be  entitled  to  dividends  under  the  bank- 
rupt's estate.  The  Chancellor  said,  he  had  spoken  to  persons  in  trade- 
upon  the  subject,  and  the  result  was,  that  the  person  accepting  for  the  ho- 


parties  in  the  same  manner  as  if  the  bill  had  not  been  taken  up.  It  is  ma- 
terial however  to  observe  that  this  doctrine  was  delivered  in  a  case  where 
the  action  was  brought  by  the  indorser  for  whose  honour  the  bill  had  been 
paid,  against  a  prior  indorser,  and  that  the  neglect  to  make  the  pi*0tc*j 
and  give  notice,  was  on  the  part  of  the  persons  who  had  taken  up  the  bill 
for  his  honour,  fenox  v.  Icvevctt,  10  Mass.  Rep.  1. 


SUPRA  PROTEST. 

An  acceptor  for  the  honour  of  an  indoreer;  haa  no  claim  upon  Sect  5.  Of 
| uj  party  to  the  bill  subsequent  to  him  for  whose  honour  he  ac-  J^*^*,*!* 
'  cepted ;  bat  the  indorser,  for  whose  honour  he  accepted,  and  all 
the  prior  parties,  the  drawer  included,  are  obliged  to  make  satis- 
faction to  the  acceptor  (a). 

tour  of  the  drawer,  bad  a  right  to  come  upon  the  acceptor.  He  said,  how- 
trer,thit  the  justice  of  the  case  required,  that  they  should  go  in  the  first 
;lace  igaiast  the  drawer,  if  the  acceptor  had  no  effects,  and  directed  an 
enqtiby  to  be  made,  whether  the  original  acceptor,  or  Christian  and  Bowen, 
hd  effects  of  die  drawer's  in  hand. 

(a)  Beawes,  pL  49,  35. 44.— Potb.  pL  113.— Moiloy,  B.  2.  c.  Ifc  f ,  3ft 


•i  '   ; 


Vou 


*       x 


t  *  315  }  *  CHAPTER  VL 

OF  PRESENTMENT  OF  A  BILL,  &C.  FOR  PAYMENT— OF  PAYMENT— 
OF  THE  CONDUCT  WHICH  THE  HOLDER  MUST  PURSUE  ON  NON- 
PAYMENT;  AND   OF    PAYMENT  SUPRA  PROTEST* 

Sect.  1.— Of  IT  would  be  extremely  prejudicial  to  commerce,  if  the  holder  of 
for  payment;  a  bill  or  note,  were  suffered  to  give  longer  credit  to  the  drawee 
and  than  the  instrument  directs,  and  afterwards,  in  default  of  pay- 

presentment  ment  by  the  drawee,  to  resort  to  the  drawer  or  indorsers,  at  a 
h  neeetsary.  time  when  perhaps  the  accounts  between  them  and  the  persons 
liable  to  them  may  have  been  adjusted,  or  those  persons  may  have 
become  insolvent  (a) ;  and  the  common  law  detests  negligence 
and  laches  (b).  On  this  principle,  it  is  settled,  that  the  holder  of 
a  bill  must  present  it  to  the  drawee  for  payment  at  the  time  when 
due,  when  a  time  of  payment  is  specified;  and  when  no  time  is 
expressed,  wUhin  a  reasonable  period  after  receipt  of  the  bill;  (c) ; 
and  that  if  he  neglect  to  do  so,  he  shall  not  afterwards  resort  to 
the  drawer  or  indorsers,  whose  implied  contracts  are  only  to  par 
in  default  of  the  drawee,  and  not  immediate  or  absolute,  and  who 
are  always  presumed  to  have  sustained  damage  by  the  holder'? 
laches  (d)  (1).    An  acceptor  supra  protest,  we  have  seen,  is  also 

(a)  Allen  v.  Dockwra,  1  Salk.  127.— Collins  i.  Butler,  Stra.  1087*-BuL 
Ni.  Pri.  470.— 2  Bla.  Com.  470. 

(6)  Per  curiam,  in  Chamberlyn  v.  Delarive,  2  Wils.  354. 

(c)  Poth.  pi.  129.— Cowley  v.  Dunlop,  7  T.  R.  581,  2. 

(d)  Heyly  v.  Adamson,  2  Bun-.  669.— Cowley  v.  Dunlop,  7  T.  B.  581,  - 
ace— Cooper  v.  Le  Blanc,  Rep.  Temp.  Hardw.  295.  semb.  contra. 

(1)  The  drawer  of  a  bill  and  the  indorser  of  a  note,  are  responsible  onlj 
after  a  default  of  the  acceptor  or  maker;  and  the  holder  must  first  demand 
payment  of  him,  or  use  due  dilig-ence  to  demand  it  before  he  can  resort  to 
the  drawer  or  indorser.  Munroe  v.  Easton,  2  John.  Cas.  75.  Berry  v-Jf9" 
bimony  9  John.  Rep.  121.  Griffin  v.  Goff,  12  John.  Rep.  423.  May  v.  #/; 
fin,  4  Mass.  Rep.  341.  And  if  an  indorser  of  a  bill  on  its  becoming  due  p»* 
the  amount  to  the  indorsee,  the  latter  never  having  demanded  payment  oi 
the  acceptor,  he  cannot  recover  the  amount  from  the  drawer.  Munroc*- 
Easton,  2  John.- Cas.  75.  It  is  no  excuse  for  not  demanding  payment  of  the 
drawee,  that,  the  drawer  has  no  funds  in  the  hands  of  the  drawee.  Cruder 
v.  Armstrong,  3  John.  Cas.  5.  Notice  to  an  indorser  prior  to  a  demand  upon 
the  acceptor  of  a  bill  or  maker  of  a  note,  is  a  mere  nullity.  Jackwn  v.  Rw- 
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within  this  rale  (a )  ;  and  if  a  bill  be  accepted,  or  note  made  pay-  1st  When 
able  a  certain  time  after  sight,  a  presentment  is  obviously  essen-  j^^^J^ 
tial,  in  order  to  complete  the  right  to  payment  (6).    And  when- 
ever it  is  incumbent  on  the  holder  to  present  a  bill  or  note  for 
pjraent  at  a  'precise  time,  and  he  neglects  to  do  so,  he  will  lose    C  *  $16  j 
bis  remedy,  as  well  on  the  bill  as  upon  the  consideration  rodebt,in 
respect  of  which  it  was  given  or  transferred.    It  appears  that  a 
distinction  was  formerly  taken  between  a  bill  of  exchange  given 
in  payment  of  a  precedent  debt,  and  one  given  for  a  debt  contract- 
ed at  the  time  the  bill  was  given  (c):  in  the  latter  case,  it  was 
always  holdeo,  that  the  person  who  received  it  must  have  used  due 
diligence  to  obtain  the  money  from  the  drawee,  and  that  in 
default  of  his  so  doing,  he  could  not  support  any  action  against 
the  party  from  whom  he  received  it;  but  in  the  former  case,  the 

(a)  Ante,  313. 

(6)  Holmes  v.  Kerrison,  2  Taunt  323. 

(c)  Ante,  185. 


ard^S  Cables'  Rep.  34k  Griffin  v.  Gaff.  And  in  respect  to  the  necessity 
of  a  demand,  there  is  no  difference  whether  the  note  or  bill  be  indorsed 
before,  or  after,  it  became  due.    Berry  v.  Robinson. 

iut  the  want  of  a  demand  will  be  excused  when  the  acceptor  has  ab- 
sconded, or  cannot  be  found.  Putnam  v.  Sullivan,  4  Mass.  Rep.  45.  Widgery 
v.  Monroe,  6  Mass.  Rep.  449.  Stewart  v.  Eden,  2  Caines'  Rep.  121.  And 
such  fact  may  be  given  in  evidence  under  the  common  averment  that  the 
note  wis  duly  presented  and  refused  payment.  Stewart  v.  Eden,  2  Caines' 
Rep.  121.  Saundersm  v.  Judge,  2  H.  Bl.  510.  contra  Blakeley  v.  Grant,  6 
Mas*.  Rep.  386.  But  an  averment  in  such  case  that  the  holder  had  used 
due  diligence,  but  could  not  find  the  acceptor,  would  seem  to  be  more  cor- 
rect.   Blakeley  v.  Grant, 

Note.  If  a  notary  go  to  the  maker's  house  to  demand  payment  and  find 
It  shut  up,  and  that  he  is  out  of  town,  this  is  a  sufficient  demand.  Ogden  v. 
C91&V,  2  John.  Rep.  274. 

Not  only  must  a  demand  be  made  upon  the  drawee,  but  it  must  be  made 
within  a  reasonable  time,  otherwise  the  drawer  will  be  discharged,  especi- 
%  if  prejudiced  by  the  neglect.  Therefore  where  a  creditor  received  an 
order  from  his  debtor  on  a  third  person,  on  the  9th  of  December,  which  the 
driR-ee  agTeed  to  pay  in  ten  or  fifteen  days,  and  the  order  was  not  presen- 
ted until  the  March  following,  or  afterwards,  when  the  drawee  had  become 
Solvent,  the  drawer  was  held  discharged.  Brower  v.  Jones,  3  John.  Rep, 
~j>.;  and  see  Cruger  v.  Armstrong,  3  John.  Cas.  5.  and  Conroy  v.  Warren, 
o  John.  Cas.  259.  Stothart  v.  Lewis,  Overt  Rep.  215.  If  at  the  time  of  the 
note's  falling  due,  the  holder  is  at  a  place  distant  from  the  place  of  abode 
tf  the  maker,  a  reasonable  time  will  be  allowed  to  make  the  demand.  Thus, 
i*l»crc  at  the  maturity  of  the  bill,  the  holder  was  at  200  miles  distance  from 
lie  maker's  place  of  abode,  a  demand  six  days  after  was  held  to  be  within 
i-iwiiable  time;  but  a  demand  thirty  days  after  was  held  unreasonable. 
fWffian  v.  Boynton,  7  Mass.  Rep.  483. 

In  order  to  make  a  demand  good,  it  is  necessary  that  the  party  making 
fc  should  have  a  written  or  verbal  authority  from  the  holder ;  and  should 
*<v.e  with  him  the  note  itself,  for  the  debtor  has  a  light,  upon  payment,  t# 
ttcdre  and  cancel  it.  Fi-eeman  v.  Boynton, 


•F  raSSBHTMBRT  OF  A  BILL,  &C 

lit  When  bill  was  not  considered  as  payment,  unless  die  money  were 
u^X^  actually  paid  by  the  drawae,  although  the  holder  might  have 
neglected  to  present  it  for  payment  or  to  give  notice  of  non-pay- 
ment; and  the  holder,  though  he  could  not  sue  on  the  bill,  might 
maintain  an  action  for  the  consideration  on  which  it  was  given  (a). 
This  distinction,  founded,  it  is  presumed,  on  the  principle  that  a 
bill,  delivered  in  consideration  of  a  precedent  debt,  could  only  he 
understood  as  a  collateral  security,  which  the  assignee  might 
waive,  does  not  any  longer  exist  (ft). 

It  has  been  holden  that  even  the  bankruptcy,  (c)  insolvency  (rf), 
£  *&17  ]  or  death  of  the  acceptor  of  a  bill,  or  maker  of  *a  note,  however 
notorious,  will  not  excuse  the  neglect  to  make  due  presentment, 
and  in  the  last  case  it  should  be  made  to  his  personal  representa- 
tive, and  in  case  there  be  no  executor  or  administrator,  then  it 
the  house  of  the  deceased,  (e),  or  the  drawer  or  indorsers  will  be 
discharged.  If  the  maker  of  a  note  has  shut  up  his  house,  ic  will 
not  suffice  merely  to  present  it  there,  for  the  holder  ought  to  in- 
quire after  him,  and  endeavour  to  find  him  out  (/).  At  all  events, 
although  the  drawee  of  a  bill,  or  maker  of  a  note,  being  bankers, 
may  have  shut  up  and  abandoned  their  shop,  yet  a  presentment 
there,  or  to  them  in  person,  must  be  made,  and  it  will  not  suffice 
to  allege  in  a  declaration,  that  they  became  insolvent,  and  ceased 
end  wholly  declined  and  refused  to  pay  at  their  bank  any  notes 
then  payable  [g). 

(a)  Clerk  v.  Mundall,  12  Mod.  203.— 1  Salk.  124.  S.  C— Anonymous,  12 
Hod.  408.— Anonymous,  Holt,  299.— Trials  per  Pais,  499— Kyd.  in. 

(*)  Ante,  125, 185.— Bui.  Ni.  Pri.  182,-Smith  v.  Wilson,  Andr.  187.  It 
seems  to  be  the  opinion  of  a  modern  writer  on  bills,  (Kvd.  172.)  that  the 
statute  3  &  4  Anne,  c.  9.  s.  7.  put  an  end  to  this  distinction  ;  but  with  de- 
ference it  is  submitted  that  the  clause  referred  to  in  support  of  that  opinion 
relates  only  to  such  bills  as  are  alluded  to  in  the  4th  section  of  the  act, 
namely,  bills  made  payable  after  date,  and  expressed  to  have  been  gfren 
for  value  received ;  and  the  7th  clause  also  only  takes  away  the  accumula- 
tive remedy  given  by  the  statute  9  &  10  Will.  3.  c.  17.  and  J  &  4  Anne,  c. 
9.  It  is  therefore  probable  that  this  alteration  is  rather  to  be  ascribed  to 
the  change  of  opinion  in  our  courts  of  justice. 

(c)  Russel  v.  Langstafle,  Dou^l.  515.    Per  Lord  Mansfield,  because 
.  many  means  may  remain  of  obtaining  payment  by  the  assistance  of  friends 

or  otherwise.    Per  Lord  Ellenborough,  in  Warrington  v.  Furbor,  8  East 
245.- Ante,  271,  2.— Bayl.  115. 

(d)  Per  Lord  Ellenborough,  in  Esdaile  v.  Sowerby,  11  East.  117. — Ante, 
271,  2.— Bowes  v.  Howe,  5  Taunt.  30.— 16  East.  115.  S.  C— Bayl.  115. 

(e)  Molloy,  b.  2.  c.  10.  s.  34.  If  a  bill  be  accepted,  and  the  part}'  dies 
yet  there  must  be  a  demand  made  on  his  executors,  or  administrators,  and 
in  default  of  payment,  a  protest  must  be  made.  See  also  Bayl.  95,  and 
ante,  273, 4. 

(I)  Collins  v.  Butler,  2  Stra.  1087 — Bayl.  95.— Ante,  213. ;  but  see 
Goldsmith  v.  Bland,  &  Crosse  v.  Smith,  1  M."&  S.  545.— Ante,  276,  7. 

(g)  Howe  v.  Bowes  and  others,  16  East.  112.— 1  M.  &  S.  555.— Judg- 
ment of  K.  B.  reversed  on  error  in  Exchequer  Chamber,  S  Taunt.  30.  Tfes 


pom  FATMimr. 

♦If  thehoWer  of  a  bill  at  the  time  it  becomes  due,  be  dead,  it  is  1st.  When 
said  that  his  executor,  although  he  have  not  proved  the  will,  must  STwemaSf 
present  it  to  the  drawee  (a).    If  the  drawee  goes  abroad,  leaving    [  •  318  "] 
an  agent  in  England,  with  power  td  accept  bills,  who  accepts  one 
for  him,  the  bill  when  due,  must  be  presented  to  the  agent  for  pay- 
ment, if  the  drawee  continue  absent  (b).  When  a  bill,  transferable 
only  by  indorsement,  is  delivered  to  a  person  without  being  indor- 
sed, he  should  nevertheless  present  the  bill  for  payment  to  the  ac- 
ceptor, and  offer  an  indemnity  to  him ;  and  if  the  acceptor  then 
refuse  to  pay,  the  bill  should  be  protested  for  non-payment  (c).  It 
has  been  holden,  that  if  a  draft  be  given,  which  ought  to  be,  but  is 
not,  stamped,  it  is  not  necessary  to  present  it  for  payment  (d) ;  but 


plaintiff  declared,  as  holder  of  a  promissory  note,  made  by  the  defendants, 
on  the  2nd  January,  1809,  at  Workington  Bank,  that  is,  at  Penrith,  in  the 
county  of  Cumberland,  whereby  the  defendants  then  and  there  promised 
on  demand,  to  pay  to  one  R.  W.  or  bearer  there,  that  is  to  say,  at  Working- 
ton Bank  aforesaid  five  guineas,  value  received.  The  declaration  afterward 
averred,  that  after  the  making  of  the  note,  the  defendants  became  insol- 
vent, and  then  and  from  thenceforth  until  and  at  the  time  of  exhibiting  of 
the  bill  aforesaid,  ceased  and  wholly  declined  and  refused  to  pay  at  the 
Workington  Bank  aforesaid,  the  sum  or  sums  of  money  specified  in  any 
note  or  notes  issued  by  them  from  such  bank,  to  wit,  at  Penrith  aforesaid; 
&c.  Lord  Ellenborough,  C.  J.  observed  that  the  mere  allegation  of  insol- 
vency, as  an  excuse  for  not  presenting  the  notes  for  payment  at  the  place, 
would  be  impertinent ;  but  in  this  case,  the  allegation,  the  truth  of  which^ 
as  reported  by  the  learned  Judge,  was  left  to  the  jury,  and  found  by  them, 
went  further,  that  the  defendants  had  ceased  and  wholly  declined  and  re- 
fused payment  of  any  of  their  notes  at  the  place  ;  how  then  can  the  ques- 
tion arise  ?  the  shutting  up  of  the  house  might  be  considered  as  a  refusal 
to  pay  the  notes  there ;  anil  as  it  is  not  disputed  that  the  banking  shop  was 
shut  up,  and  that  any  demand  of  payment  which  could  have  been  made 
there,  would  have  been  wholly  inaudible,  that  is  substantially  a  refusal  to 
pay  their  notes  to  all  the  world.    Afterwards  upon  a  writ  of  error  in  the 
Exchequer  Chamber,  the  judgment  of  the  K.  B.  was  overruled,  and  Mac- 
denald,  C.  B.  said,  "  this  is  extremely  simple,  it  depends  entirely  on  the 
force  and  effect  of  an  allegation  in  the  declaration,  which  it  is  said  dispenses 
with  the  necessity  of  presenting  the  notes  in  question.    It  is  clear  that  a 
demand  at  the  place  is  necessary,  unless  it  is  dispensed  with.    The  ques- 
tion then  is,  whether  this  allegation  that  the  plaintiffs  in  error  ceased  and 
wholly  declined  and  refused  to  pay  at  the  Workington  Bank,  any  notes  is- 
sued by  them  from  such  bank,  carries  the  matter  further  than  a  mere  alle- 
gation of  insolvency ;  and  as  it  is  not  alleged  that  this  declaration,  they  } 
would  pay  none  of  their  notes,  was  made  to  the  plaintiff  below,  it  is  mere-  ' 
ly  this,  that  they  generally  declared,  they  neither  could  or  would  pay  any              J 
of  their  notes ;  this  allegation  does  not  appear  to  the  judges  to  be  sufficient            / 
to  enable  the  plaintiff  below  to  maintain  his  action,  therefore  judgment 
must  be  for  the  plaintiffs  in  error. 

(a)  Poth.  pi.  146.— Molloy,  b.  2.  c.  10.  pi.  24.— Mar.  134>  135. 

(b)  Phillips  v.  Astling,  2  Taunt.  206. 

(c)  Supra,  note  1. 

(<f)  Ante,  75.— Wilson  v.  Vysar,  4  Taunt.  288.— Ruff  v.  Webb,  1  Esp. 
Rep.  129.  ace. — sed  vide  Swears  v.  Wells,  id.  317,  and  Chamberlyn  v.  De- 
larive,  2  Wils.  353.    The  reason  is  that  the  unstamped  instrument  cannot  4 

be  given  in  evidence. 
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1st.  When     the  insufficiency  of  the  bill  in  other  respects  will  constitute  no 

presentment 
*s  necessary. 


l^Tces^ru!  €xcu*e  for  thc  non  Presentment  (a). 


The  neglect  to  make  a  proper  presentment  may,  however,  as  far 
as  respects  the  drawer's  liability,  be  excused  by  the  drawee's  not 
having  had  effects  of  the  drawer  in  his  hands  from  the  time  of 
drawing  the  bill  to  the  time  when  it  became  due  (b) ;  and  where 
f  *  319  ]  a  bill  'drawn  on  Leghorn  was  not  presented  in  due  time,  owing 
to  the  political  state  of  the  country  at  that  time,  which  rendered 
it  impossible  to  present  it,  it  was  holden,  that  it  being  afterwards 
presented  for  payment  as  soon  as  practicable,  and  refused,  the 
holder  might  recover,  and  evidence  of  this  impossibility  of  pre- 
senting the  bill  at  the  time  of  maturity  might  be  given,  under  the 
usual  averment  that  the  bill  was  duly  presented  (c). 

And  if  a  bill  be  taken  under  an  extent,  before  it  is  due,  and 
the  party  holding  it  on  behalf  of  the  Crown  neglect  to  present 
it  for  payment  in  due  time,  the  drawer  and  indorsers  will  con- 
tinue liable,  because  no  laches  are  imputable  to  the  crown  (rf). 

So  the  consequences  of  the  neglect  to  present  may  be  waived 
by  a  payment  of  part  (e),  or  a  promise  to  pay  after  full  notice  of 
the  default  (/),  and  indeed  by  the  same  circumstances,  which  will 
do  away  the  effect  of  a  neglect  to  present  for  acceptance-  or  to 
give  notice  of  the  refusal  (g)  ( 1). 

But  the  circumstance  of  the  drawer  having  notice  before  the 
bill  is  due,  that  it  will  probably  not  be  paid,  and  promising  the 
holder  that  he  will  endeavour  to  provide  effects,  and  see  him 
again,  will  not  excuse  the  neglect  to  present  the  bill  for  payment 
to  the  drawee  on  the  day  the  bill  is  due  (A). 

-(a)  Chamberlyn  v.  Delarive,  2  Wils.  353.  see  quaere. 

(A)  Ante,  258. 

(c)  Patience  v.  Townly,  2  Smith's  Rep.  223,  4 — Ante,  212. 

(rf)  West  on  Extents,  1st  ed.  29,  30. 

(*)  Vaughan  v.  Fuller,  Stra.  1246.— Ante,  302. 

(/)  Ante,  302  to  309.— Hopes  v.  Alder,  6  East.  16. 

Iff)  Ante,  301  to  309. 

(A)  Prideaux  r.  Collier,  2  Starkie,  57.  This  was  an  action  by  the  plain- 
j  tiff  as  the  indorsee  of  a  bill  of  exchange,  dated  March  20th,  1816,  drawn  bv 

'  the  defendant  upon  Wood  and  Co.  payable  to  his  own  order,  and  indorsed 

by  him  to  the  plaintiff.  Upon  the  22d  of  May,  the  day  before  the  bill  be- 
came due,  application  was  made  by  the  plaintiff  to  Wood  and  Co.  and  thc 
answer  was,  that  Collier  had  no  effects  in  their  hands  ;  but  the  clerk  of 
Wood  and  Co.  remarked  that  the  bill  would  not  be  due  until  the  next  day, 


(1)  The  prevalence  of  a  contagious  malignant  fever  in  the  place  of  resi- 
dence of  the  parties,  which  occasioned  a  stoppage  of  all  business,  has  been 
held  to  he  a  sufficient  excuse  for  not  giving  notice  until  November,  of  a 
protest  for  non-payment  made  in  the  preceding  September.  Tunno  v. 
Lagve,  2  John.  Cas.  1. 


TOR  PAYMSKT. 


♦We  have  next  to  consider  in  what  cases  the  acceptor  of  a  bill,  1*.  ^icn  f 

*  -  presentment 

t>r  maker  of  a  note,  may  resist  action  on  account  of  a  neglect  01  1S  nect>tmry. 
the  holder  to  present  the  instrument  for  payment  (I).  It  is  a  gen-  [  *  S£U  J 
cral  rule  of  law*  that  where  there  is  a  precedent  debt  or  duty,  the 
creditor  need  not  allege  or  prove  any  demand  of  payment  before 
the  action  brought,  it  being  the  duty  of  the  debtor  to  find  out  his 
creditor,  and  tender  him  the  money,  and  as  it  is  technically  said* 
the  bringing  of  the  action  is  a  sufficient  request  (a)  (£)« 

It  might  not  perhaps  be  unreasonable,  if  the  law  required  pre- 
sentment to  the  acceptor  of  a  bill,  or  maker  of  a  note,  before  an 
action  be  commenced  against  him,  because  otherwise  he  might,, 
on  account  of  the  negotiable  quality  of  the  instrument,  and  the 
consequent  difficulty  to  find  out  the  holder  of  it  on  the  day  of  pay- 
ment, in  order  to  make  a  tender  to  him,  be  subjected  to  an  action 
without  any  default  whatever:  and  the  engagement  of  the'ac* 

and  that  it  was  probable  that  Collier  would  be  in  before  that  time,  and  pro- 
Tide  effects.  On  the  next  day,  the  23d,  when  the  bill  became  due,  the  de- 
fendant said  to  the  plaintiff,  that  he  understood  that  he  the  plaintiff  was  the 
holder  of  the  bill,  which  he  hoped  would  be  paid  ;  that  he  would  se«-  what 
lie  could  do,  and  would  endeavour  to  provide  effects,  and  would  see  him 
again.  The  bill  was  not  presented  to  the  drawees  on  the  23d,  but  was  pre* 
sented  on  the  24tu.  Lord  Ellenborough  held,  that  this  did  not  supersede 
the  necessity  of  a  presentment  on  the  day.  See  Phipion  v.  &neller,4  Campb. 
285,  ante,  297. 

(u)  Birks  v.  Trippet,  1  SauncL  33.— Carter  t>.  Ring,  3  Campb.  459.— 
Capp  v.  Lancaster,  Cro.  Eliz.  548.— Co.  Jitt.  210  b.  note  1.— Com.  Dig. 
Condition,  G.  9. 


(1)  An  order  drawn  by  a  debtor  on  a  person  having  funds  in  his  hands, 
is,  after  presentment  to  the  drawee,  an  assignment  of  such  funds  to  the  ex- 
tent of  the  order,  and  the  drawee  cannot  afterwards  legally  part  with  such 
funds  to  the  drawer  or  any  other  person.  Peyton  v.  Hal  let  t,  1  Caines'  Rep. 
379.  And  where  a  bill  is  drawn  upon  special  funds,  the  authority  in  the 
drawee  to  pay  it,  is  not  revoked  by  the  death  of  the  drawer  before  present- 
ment of  the  bill.  And  it  seems  that  such  a  bill  is  to  be  deemed  an  assign- 
ment of  suqb  funds.     Cults  v.  Perkrns,  12  Mass.  Rep.  206. 

(2)  It  has  been  held  no  bar  to  an  action  on  a  note  payable  at  a  day  and 
place  certain,  that  the  holder  was  not  present  at  the  time  and  place  to  re 
ceive  payment,  and  did  not  there  demand  payment.  It  was  the  duty  of  the 
debtor  to  be  there  ready  to  pay.  liuggles  v.  Patten,  8  Mass.  Rep.  480. 
When  payment  of  a  note  drawn  payable  at  a  particular  place,  is  demanded 
personally  of  the  maker  elsewhere,  and  no  objection  is  made  by  him,  it  is. 
sufficient  to  bind  the  maker.  Herring  v.  Sungen,  3  John.  Cas.  71.  But  see 
Woodbridgc  v.  Brigham,  12  Mass.  Rep.  403. 

If  a  note  be  payable  at  a  particular  bank,  no  demand  or  attempt  to  de- 
mand payment  of  the  maker  is  necessary  to  charge  the  indorser.  It  is  suf- 
ficient if  the  holder  of  the  note  be  at  the  bank  on  the  prescribed  day,  ready 
to  receive  payment,  if  the  maker  be  there  ready  to  make  it.  And  by  the 
indorsement  of  such  a  note,  the  indorser  guarantees  that  on  the  day  of  pay- 
ment the  maker  would  be  at  the  bank  and  pay  the  note,  and  that  if  he  did 
not  pay  it  there,  he  would  be  answerable  for  the  amount  upon  notice. 
Berkshire  Bank  v.  Janet,  6  Mass.  Rep.  524.  IVeodbridg*  v.  Brtgham.  Hut 
see  a  report  of  this  case,  13  Mass.  Rep.  55$. 


o*  pRESEimfBWr  or  a  bill,  &c. 

1st  When     ceptor  of  a  bill,  Or  maker  of  a  note,  is  to  pay  the  money  when 
presentment  due  to  the  holder,  who  shall  for  that  purpose  make  present- 

is  necewary.  .  x 

ment  («). 

It  is,  however,  a  settled  rule  of  law,  that  when  no  particular 
place  is  named,  in  a  bill  or  note,  for  payment,  the  acceptor  or 
maker  of  the  note  cannot  resist  an  action  on  account  of  neglect  to 
present  the  instrument  at  the  precise  time  when  due,  or  of  an  in- 
£  •  SSI  ]  diligence  to  an  y  of  the  other  parties  (6).  And  on  the  •above-men- 
tioned principle,  that  an  action  is  of  itself  a  sufficient  demand  of 
payment,  it  is  settled,  that  the  acceptor  or  maker  of  a  note  pay- 
able generally,  and  not  at  a  particular  place,  cannot  set  up  as  a 
defence,  the  want  of  a  presentment  to  him  even  before  the  com- 
mencement of  the  action,  and  although  the  instrument  be  payable 
on  demand  (c). 

There  has  been  much  discussion  and  difference  of  opinion  in  the 
courts  upon  the  effect  of  a  direction  upon  the  bill  or  note,  that  the 
same  shall  be  payable  at  a  particular  place,  and  whether  the  ac- 
ceptor of  the  bill,  or  maker  of  the  note,  can  resist  an  action  on 
account  of  that  direction  not  having  been  complied  with.  Both 
the  courts  of  King's  Bench  and  Common  Pleas  agree,  that  where 
a  particular  place  of  payment  is  introduced  in  the  bod  j  of  a  bill 
or  note,  and  not  as  a  mere  memorandum  at  the  foot  of  the  instru- 
ment, whether  the  action  be  against  the  drawer  or  acceptor  of  the 
bill,  or  the  maker  or  indorser  of  the  note,  the  instrument  must  be 
presented  at  that  particular  place,  and  a  demand  be  made  there,  in 
order  to  give  the  holder  a  cause  of  action  (d)(1).  And  that  in  such 

(a)  See  the  argument  in  WegerolofFv.  Keene,  1  Stra.  222. — Callaghan  v. 
Aylett,  2  Campb.  549.— Lancashire  v.  Killing-worth,  Ld.  Raym.  687.  Silk. 
623.— 12  Mod.  5.?0.— Com.  Dig.  Condition,  G.  9. 

(6)  Dingwall  v.  Dunster,  Dougl.  247. — Anderson  v.  Cleland,  1  Esp.  N. 
P.  47. 

Anderson  v.  Cleland,  Sittings  Easter,  1779,  MS.  1  Esp.  N.  P.  47.  The 
*~  indorsee  of  a  bill  of  exchange  brought  an  action  against  the  acceptor,  and 
it  appeared  that  there  was  no  demand  of  payment  until  three  months  after 
the  bill  became  due,  and  the  drawer  was  then  insolvent;  it  was  ruled  by 
Lord  Mansfield,  that  this  was  no  defence,  for  the  acceptor  of  a  bill  of  ex- 
change, or  maker  of  apromissory  note,  remains  always  liable ;  acceptance 
j  is  proof  of  having  effects  in  his  hands,  and  he  ought  never  to  part  with 

Vthem,  unless  it  appears  that  the  drawer  had  provided  another  fund  by  pay* 
ing  the  bill  himseff. 
^—  (c)  Rumball  v.  Ball,  10  Mod.  38.— Prampton  v.  Coulson,  1  Wife.  33.  Capp 

v.  Lancaster,  Cro.  Eliz.  548. — Prac.  Reg.  538.— Reynolds  v.  Davies,  1  Bos- 
&  Pul.  625. 

(4)  Sanderson  v.  Bowes,  14  East.  500. — Dickenson  v.  Bowes,  16  East. 
110 — Roche  v.  Campbell,  3  Campb.  247.— Trecothick  tv Edwin,  1  Stark. 
468.  but  see  Nichollsx/.  Bowes,  2  Campb.  498. 

(1)  In  New  Forfc  it  has  been  held  in  an  action  against  an  acceptor,  that 
the  holder  need  not  prove  *ny  demand  of  payment  at  the  place  where  the 


{ 
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FOR  PATMBHT. 

case,  at  *Ieast  a9  respects  a  promissory  note,  the  presentment  and  1st-  w^ht 
demand  must   be  alleged  in  the  declaration*^).     And  if  the  [sri<rcejN?ary. 
stipulation  at  the  bottom  of  a  note,  for  payment  at  a  particular  *  [  *  322  ] 
place,  be  printed  before  the  note  is  complete,  it  has  been  holden        * 

Sanderson  v.  Bowes  and  others.  14  East.  500.  A  promissory  note  of  the 
defendant's  promising  in  the  body  of  it,  to  pay  so  much  at  their  banking- 
ho-iie  at  Workington,  in  Cumberland  requires  a  demand  of  payment  there, 
in  order  to  give  the  holder  a  cause  of  action  if  it  be  not  paid.  Per  Lord 
Eilenborough,  C.  J.  This  is  a  duty  created  by  the  instalment  itself,  with 
certain  limits  and  qualifications :  the  duty  did  not  arise  anterior  to  the  in- 
strument. This  cfsc  is  very  materially  different  from  that  of  Fenton  v. 
Goundry,  (13  East.  459.)  lately  decided  by  this  court,  which  was  the  case 
of  &  bill  drawn  generally,  but  accepted  payable  at  a  particular  place,  which 
special  acceptance  we  considered  merely  as  importing  the  intention  of  the  ** 

put)',  that  he  would  be  found  when  the  bill  became  due,  at  that  place,  as  r 

his  house  of  business,  where  he  should  be  prepared  to  pay  it ;  there  the  ac- 
ceptance payable  at  the  place,  was  no  part  of  the  original  conformation  of 
'he  bill  itself;  but  here  the  words  restrictive  of  payment  at  the  place  named, 
'-reincorporated  in  the  original  form  of  the  instrument,  which  alone  cre- 
ates the  contract  and  duty  of  the  party.  This  action  upon  the  note  will 
i>ot  lie,  unless  the  plaintiff  has  demanded  payment  at  the  appointed  place  ; 
md  I  cannot  but  say  that  it  is  very  convenient  that  such  a  condition  should 
be  incorporated  in  the  note  itself  \  for  it  would  be  very  inconvenient,  that 
the  makers  of  notes  of  this  description  should  be  liable  to  answer  them 
every  where,  when  it  is  notorious  that  they  have  made  provision  for  them 
at  a  particular  place,  where  only  they  engage  to  pay  them;  then  if  the  re- 
quest at  the  place  be  a  condition  precedent,  it  should  have  been  averred, 
and  for  want  of  such  an  averment,  the  declaration  is  bad ;  but  1  still  think 
this  is  distinguishable  from  the  case  of  Fenton  v.  Goundry. 

Dickenson  v.  Bowes  and  others,  16  East.  110.  Payment  of  a  promissory 
note  made  payable  at  a  certain  place  named  in  it,  must  be  demanded  there 
before  the  makers  can  be  sued  on  it.  Lord  Ellenborough,  C.  J.  said,  that 
it  bad  already  been  decided  upon  demurrer,  that  if  the  particular  place  of 
payment  be  embodied  in  the  note,  it  was  part  of  the  condition'  on  which  it 
was  made  payable ;  that  it  should  be  presented  for  payment  at  that  place. 
See  also  Howe  v.  Bowes,  16  East.  112.  and  5  Taunt.  130.  S.  P. 

Bowes  v.  Howe,  5  Taunt.  30. — Error  in  Exchequer  Chamber  from 
Kin^s  Bench,  (16  East.  112.)  A  note,  promising  in  the  body  df  it,  to  pay, 
on  demand,  at  a  particular  place,  must  be  presented,  and  a  demand  of  pay- 
ment made  at  that  place,  unless  the  makers  discharge  the  holder  from  tho 
presentment  and  demand ;  and  the  presentment  and  demand  must  be  al- 
leged, unless  a  discharge  is  shewn. 

(a)  Same  cases  and  Roche  v  Campbell,  3  Campb.  247.  Indorsee  against  * 
ndorser  of  a  promissory  note,  describing  the  note  as  payable  generally, 
hut  in  the  body  it  was  made  payable  at  a  particular  place.  Per  Lord  El- 
lenborough. I  think  there  is  a  fatal  variance  between  them ;  the  declara- 
tion represents  the  promissory  note  as  containing  an  absolute  and  unquali- 
fied promise  to  pay  the  money,  ibut  by  the  instrument  produced,  the  ma- 
Jter  only  promises  to  pay,  upon  the  specific  condition  that  the  payment  is 
demanded  at  a  particular  place.  We  have  lately  held,  that  where  the 
pbee  of  payment  is  mentioned  in  thejbody  of  the  note,  it  forms  a  material 
part  of  the  instrument.  There  seems  to  be  no  doubt,  therefore,  that  it 
>hould  be  set  out  in  the  declaration.  Plaintiff  nonsuited. 


bill  was  accepted  to  be  paid ;  but  that  it  is  the  business  of  the  acceptor  to 
prove  that  he  was  ready  at  the  day  and  place  appointed,  and  that  no  one 
'  ame  to  receive  the  money ;  and  that  he  was  always  ready  afterwards  to 
!>ay.  Foden  v.  Sharp,  4  John.  Rep.  183v  See  ante,  320.  note,  and  Lantr  v.- 
BrciUfird,  1  Bay's  Uep.  222. 
vol.  p.  oo 


OF  PRESENTMENT  OF  A  BILL,   &C. 


1st.  When     in  the  Ring's  Bench,  that  in  such  case,  a  presentment  there  is  ne- 

fsnecLsary.    cessarj  ta).    So  if  the  body  of  the  bill,  or  the  address  at  *the  foot 

£  •  S23  ]    of  it,  contains  a  request  to  the  drawee  to  pay  the  bill  in  London, 

*     an  acceptance,  payable  at  a  particular  place  in  the  Metropolis, 

requires  a  presentment  there  (b).  But  still  it  is  said,  that  there 
[  *  324  ]    *B  no  necessity  to  allege  or  prove  notice  of  the  dishonour  *to  the 

acceptor  or  maker  (c);  and  provided  a  presentment,  and  request 

fa)  Trecothick  v.  Edwin,  1  Stark.  468.  The  whole  of  a  promissory 
note  being  printed,  except  the  names,  dates,  and  sum,  and  a  place  of  pay- 
ment inserted  at  the  bottom  of  the  note  being  also  printed*  it  was  held, 
that  a  special  presentment  there  is  necessary.  1  his  was  an  action  on  & 
promissory  note  made  by  the  defendant.  The  note  was  in  the  usual  form, 
*«I  promise  to  pay,  &c.  at  Barclay,  Tritton,  and  Co."  The  whole  of  the 
note  was  printed,  except  the  names  of  the  parties,  the  sum,  and  the  date ; 
the  words  "  at  Barclay,  Tritton,  and  Co."  were  at  the  bottom  of  the  note, 
and  were  also  printed.  It  was  contended  for  the  defendant,  that  since  the 
note  was  made  payable  at  a  particular  place  specified  in  printed  characters, 
it  was  incumbent  on  the  plaintiff  to  prove  a  special  presentment.  Lord 
Ellenborough  held,  that  it  was  necessary  to  prove  a  special  presentment, 
since  the  stipulation  for  payment  at  a  particular  place,  beimr  printed,  was 
to  be  considered  as  a  part  of  the  note,  having  been  made  at  the  same  time. 
A  special  presentment  was  afterwards  proved.    Verdict  for  the  plaintiff. 

(b)  Garnett v.  Woodcock  and  others,  1  Stark.  475.     A  bill  is  drawn, 

E ay  able  in  London,  and  is  accepted  payable  at  a  particular  banker's  in 
lOndon  (semble,)  a  presentment  at  that  banker's  must  be  proved  in  an  ac- 
'  tion  against  the  acceptor. 

Hodge  v.  Fillis  ana  another,  3  Campb.  463.  This  was  an  action  by  the 
indorsee  against  the  acceptors  of  a  bill  of  exchange,  drawn  in  the  follow- 
ing form:— Cork,  12th  April,  1813.—  2314/.  15*.  lid.  at  two  month's  date 
of  this  our  first  of  exchange,  second  and  third  of  the  same  tenor  and  date, 
not  paid,  pay  to  our  order  2314J.  15*.  lid.  and  charge  the  same  to  account 
as  advised.  — W.  &.  A.  Maxwell. — To  Messrs.  Fillis  and  Co.  Plymouth- 
Payable  in  London.  The  bill  was  accepted  by  the  defendants,  "  payable 
at  Sir  John  Perring's  and  Co.  Bankers,  London."  The  first  count  of  the 
declaration  did  not  state  that  the  bill  was  made  payable  at  any  particular 
place,  either  by  the  drawers  or  acceptors.  The  second  count  stated  that 
it  was  drawn  payable  in'  London,  and  accepted  payable  at  Perring's  and 
Co.'s,  and  contained  an  averment,  that  when  due,  it  was  presented  there 
for  payment.  The  plaintiff  having  proved  the  partnership  of  the  defen- 
dants, their  hand- writing  as  acceptors,  and  the  indorsement  of  W.  &  A. 

Maxwell,  closed  this  case.    Giflard  for  the  defendants  contended, 

that  upon  this  evidence,  the  plaintiff  was  not  entitled  to  a  verdict*  He 
could  not  recover  on  the  first  count,  for  that  did  not  properly  describe  the 
bill  of  exchange ;  the  circumstance  of  the  bill  being  made  payable  in  Lon- 
don was  an  essential  part  of  the  original  contract.  The  second  count  de- 
scribed the  bill  properly,  but  contained  a  material  averment  which  had  not 
been  proved,  viz.  tnat  the  bill  was  presented  when  due  at  the  banker's  in 
London,  where  it  was  made  payable  by  the  acceptors ;  without  at  all  con- 
sidering the  effect  of  an  acceptance  making  the  bill  payable  at  a  particu- 
lar place,  where  it  was  drawn,  without  any  mention  of  a  place  of  payment* 
there  could  be  no  doubt,  that  where  a  particular  place  of  payment  is  de* 
.noted  both  by  the  drawers  and  acceptors,  that  becomes  a  term  of  the  con- 
tract between  the  parties,  and  an  averment  that  the  bill  was  presented  for 
payment  there,  cannot  possibly  be  rejected  as  irrelevant.  Lord  EUenbo- 
rough  expressed  himself  to  be  of  this  opinion. 

fcj  Pearce  v.  Pembertley  and  others,  3  Campb.  261.  In  an  action 
against  the  maker  of  a  promissory  note,  payable  at  a  banking-house,  it  is 
not  necessary  to  prove  that  he  had  notice  of  its  dishonour.  This  was  an 
action  against  the  makers  of  a  promissory  note*  "  payable  at  Vers,  Bruce, 


VOft  PAYMEMT. 

to  pay  at  the  particular  place,  be  averred  in  the  declaration,  with  *■**  When 
the  general  refusal  to  pay  at  the  end  of  the  declaration,  that  is  ^mntrntrg, 
sufficient  without  alleging  a  special  refusal    at  the  particular 
place  (a). 

'On  the  other  hand  both  the  courts  agree,  that  if  a  promissory  [  *  325  ] 
note  be  payable  generally  in  the  body  of  it,  and  there  is  a  memo- 
raadum  only  at  the  foot  denoting  that  payment  shall  be  made  at  a 
particular  place,  such  memorandum  does  not  qualify  the  con* 
tract,  and  it  is  not  necessary  for  the  holder  to  allege  or  prove  any 
presentment  at  the  particular  place  (b)t  and  if  it  be  'alleged  in     C  *  326  ] 

and  Co.  V*  being  presented  there  for  payment  when  due,  the  answer  was, 
K  not  sufficient  effects."  The  only  point  made  for  the  defendant  was,  that 
they  were  entitled  to  notice  of  its  dishonour;  the  place  where  it  was  made 
payable  being,  according  to  recent  decisions,  a  material  part  of  the  instru- 
ment; it  exactly  resembled  a  hill  of  exchange,  the  bankers  standing-  in  the 
pbee  of  the  drawees.  Had  it  been  a  bill  of  exchange,  the  defendants 
were  clearly  entitled  to  notice,  for  they  had  some  effects  in  the  hands  of 
Vere,  Bruce,  and  Co.  and  there  was  the  same  reason  for  their  receiving  no- 
tice, although  the  form  of  the  instrument  was  different.  They  might  sup- 
pose that  the  bankers  would  pay  the  note ;  and  they  ought,  as  early  as  pos- 
■able,  to  have  had  information  that  it  would  >'-e  necessary  for  them  to  pro-  r 

fide  for  it  themselves,  and  that  their  balance  at  the  banking-house  remained 
unappropriated.  The  necessity  of  notice  to  the  maker  of  a  promissory 
note  of  its  dishonour,  results  from  the  determination,  that  his  liability  does 
not  attach,  till  payment  has  been  demanded  at  the  place  where  it  ia  ex* 
pressed  to  be  payable.  But  Lord  Ellenborough  clearly  held,  that  notice 
w  i  unnecessary;  and  the  plaintiff  had  a  verdict. 

(a)  Butterworth  v.  Lord  Le  Despencer,  3  M.  8c  S,  150.— Benson  v. 
White,  4  Dowe's  Rep.  334.  S.  P.  Declaration  against  the  maker  of  a  pro- 
missory note  payable  at  a  particular  place,  and  avers  a  presentment  at  the 
place,  and  that  the  defendant,  Ucet  ottpiw  requintu*  hath  hitherto  refused, 
and  still  doth  refuse  to  pay.  Held  weft  upon  demurrer,  and  that  a  refusal 
at  the  particular  place  need  not  be  averred.  Lord  Ellenborough,  C.  J. 
said,  a  presentment  of  the  note  at  the  house  was  a  request  there  to  pay 
the  note,  and  the  non-payment  of  it  is  a  refusal  at  the  house ;  if  it  were  ne- 
cessary that  there  should  be  a  specific  refusal  in  a  given  form,  or  by  some 
positive  act,  it  might  be  argued,  that  this  general  refusal  would  not  be 
pod,  but  a  refusal  need  not  be  by  an  affirmative  act ;  the  not  paying,  which 
is  only  a  negative  act,  or  shutting  the  door,  is  a  refusal ;  aU  therefore 
that  is  necessary  is,  that  there  should  be  a  special  request,  and  here  a  spe- 
cial request  is  averred.  In  Saunderson  v.  Bowes,  we  held,  that  we  could 
not  infer  a  special  presentment  from  the  allegation  of  a  general  refusal ; 
aU  we  say  here  is,  that  negation  of  payment  every  where  is  a  negation  of 
payment  at  the  place.  Dampier,  J.  The  question  is,  whether  the  general 
averment  at  the  end  of  the  declaration  does  not  in  effect  allege,  that  the 
defendant  did  not  pay  the  note  at  the  place  where  it  was  made  payable. 
Presentment  at  the  house  must  be  averred ;  but  it  has  never  been  decided 
that  a  special  refusal  must  appear  upon  the  record,  and  to  determine  that 
it  must,  would  be  to  impose  a  grievous  burthen  on  the  plaintiff.  Judgment 
for  the  plaintiff. 

(6)  8aunderson  v.  Judge,  2  Hen.  Bla.  509.  Bayl.  96.  A  note  made  paya- 
ble at  the  foot  of  it,  at  the  plaintiff's  banking-house,  was  indorsed  to  them, 
and  when  it  became  due  the  maker  having  no  effects  in  their  hands,  they 
wrote  to  one  of  the  indorsers  to  say  it  was  not  honoured,  and  afterwards 
brought  an  action  against  him,  but  it  appearing  that  they  had  made  no  de- 
mand on  the  maker,  they  were  nonsuited.  On  shewing  cause  however, 
against  a  rule  for  a  new  trial,  the  court  held,  that  it  wa*  no  part  of  the  can- 


o*  p&BSRimuurr  of  a  bill,  &c. 

.1st  When     accept  a  bill,  payable  at  his  banker's,  and  the  holder  neglect  to 

jsiifoetMry!  Pre8ent  **»  an<^  e^lt  months  after  it  is  due,  the  bankers  having 
funds  of  the  acceptors  in  their  hands,  become  bankrupt,  the  ac- 
ceptor is  nevertheless  not  discharged  from  liability  by  such  laches 
of  the  holder  (a). 

when  the  judges  were  all  of  opinion,  that  such  words  formed  no  part  of  the 
contract,  and  did  not  require  to  be  set  out  in  the  declaration. 

Head  and  another  v.  Sewell,  1  Holt,  C.  N  P.  363.  In  an  action  against 
the  acceptor  of  a  bill  of  exchange,  made  payable  at  a  particular  place  by  a 
memorandum  at  the  foot  of  the  bill,  it  is  not  necessary  to  prove  a  present- 
ment or  a  demand  at  that  place,  but  the  acceptor  is  generally  and  univer- 
sally liable.  Gibbs,  C.  J.  after  thirty-five  years,  in  which  I  have  never 
known  this  objection  to  prevail,  I  cannot  admit  the  necessity  of  this  proof 
in  an  action  against  the  acceptor,  where  the  bill  is  accepted  "payable  at  a 
particular  place,"  as  in  the  present  case  it  is  not  necessary  to  prove  a  de- 
mand at  that  place.  He  \s  generally  and  universally  liable  upon  such  ac- 
ceptance ;  it  has  often  been  so  determined.  I  know  there  are  conflicting 
cases,  but  I  shall  not  require  this  proof. 

Huffan  v.  Ellis,  3  Taunt  415.  in  the  House  of  Lords,  10th  April,  1810. 
— Bayl.  98.  An  averment  that  a  bill  accepted  payable  at  a  banker's  »as 
when  due  presented  to  the  bankers  for  payment,  according  to  the  tenor 
and  effect  of  the  bill,  and  of  the  acceptors'  acceptance  thereof,  and  that  as 
well  the  bankers  as  the  acceptors  refused  payment,  shall  be  supported  after 
judgment  on  a  sham  plea.  And  it  shall  be  intended  that  the  bill  was  pre- 
sented for  payment  to  the  acceptor  himself,  at  the  house  of  those  persons 
semble.  For  evidence  of  those  facts  would  be  admissible  under  such  an 
allegation,  and  not  repugnant  to  it. 

Kowe  v.  Williams,  1  Holt,  C.  N.  P.  366.  in  Trinity  Term,  1816.^This 
came  before  the  King's  Bench,  upon  a  special  demurrer  to  a  declaration 
upon  a  bill  of  exchange.  That  case  was  precisely  the  same  as  Fenton  v. 
Ckrandry,  ante,  3$7.  It  was  an  action  against  the  acceptor  of  a  bill  accept- 
ed, "  payable  at  Sir  John  Perring  and  Co.  V  and  there  was  an  averment  of 
the  presentment  when  it  became  due  at  Sir  John  Perring  and  Co.'s.  Tbe 
counsel,  in  support  of  the  demurrer,  cited  Gammon  v.  Schmoll,  (post,  330,) 
but  the  court  of  King's  Bench  refused  to  hear  the  case  argued*;  saying, 
that  they  considered  the  point  as  having  been  determined  in  their  judg- 
ment in  Fenton  v.  Goundry.  Mr.  J.  Holroyd  read  a  MS.  note  of  the  case 
of  Smith  v,  De  la  Fontaine,  tried  before  Lord  Chief  Justice  Mansfield,  is 
1785.  ;-in  which  his  lordship  held,  that  words  accompanying1  an  acceptance 
"  payable  at  a  particular  place,"  or  the  words  "  accepted  payable  at,  &c,J 
were  not  words  restricting  or  qualifying  the  acceptor's  liability,  but  ren- 
dering him  generally  and  universally  Hable,  and  that  it  was  not  necessary  to 
prove  a  demand  at  the  particular  place  in  an  action  against  such  acceptor. 
Lord  EHenborough  added,  "  that  whatever  cases  might  be  adduced  in 
favour  of,  or  against  the  doctrine  laid  down  by  K.  B.  in  Fenton  v.  Goundry, 
an  invincible  argument  with  him,  for  the  opinion  there  given  was,  the  con- 
stant and  undeviating  usage  of  merchants,  who  never  considered  such  an 
acceptance  to  be  a  restrictive  acceptance ;  that  it  was  mere  matter  of  con- 
venient arrangement,  and  did  not  raise  any  obligation  on  the  part  of  the 
holder,  to  demand  payment  at  the  particular  place."  Upon  this  judgment 
a  writ  of  error  was  brought  in  the  House  of  lords ;  and  the  case  is  now 
pending  for  judgment.    1  Holt,  C.  N.  P.  366,  7. 

(a)  Sebag  v.  Abitbol,  4  M.  8c  S.  462.— 1  Stark.  79.  S.  C.  A  biD  of  ex- 
change, payable  at  a  banker's  in  London,  which  by  reason  of  beine  mislaid 
§ras  not  presented  for  payment,  but  the  acceptor  was  some  months  after- 
wards informed  of  its  being  mislaid,  was  held  not  to  be  discharged,  but 
that  the  drawer  might  set  off  in  an  action  brought  against  him  by  tbe  ac- 
ceptor, although  the  bankers  at  whose  house  the  bill  was  payable,  failed  rn 
the  interval,  and  the  acceptor  had  at  all  times  up  to  the  failure  of  the  bank* 
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•feme  of  (be  Judges  of  the  -court  of  Common  Pleas  ori  the  con-  1st  When 
trary  have  held,  that  each  a  memorandum  qualifies  the  contract  of  j^^^^f 
the  acceptor,  and  that  in  an  action  against  him  as  well  as  any  other    [  •  339  ] 
party,  a  presentment  at  the  particular  place  must  be  alleged  and 
proved  (a).  *  •  '  • 

ers>  a  balance  in  their  hands  sufficient  to  cover  the  acceptance.  Lord  El- 
knborough,  C.  J.  Laches  is  a  neglect  to  do  something  which  by  law  a  man 
is  obliged  to  do,  whether  any  neglect  to  call  at  a  house  where  a  man  in- 
forms me  that  I  may  get  the  money,  amounts  to  laches,  depends  upon 
whether  I  am  obliged  to  call  there.  This  acceptance,  though  it  might  be 
vi  authority  to  the  bankers  to  pay  the  bill,  being  made  payable  at  their 
house,  is  not  in  express  terms  an  order  upon  them  to  pay,  as  was  the  case 
of  Bishop  v.  Chitty,  where  the  language  or  the  acceptance  was  immediately 
that  of  a  check  upon  the  bankers.  I  confess  I  am  unable  to  see  any  laches 
in  the  defendant  upon  either  ground.  The  plaintiff  is  informed  that  the 
bill  u  not  to  be  found,  after  which  there  surely  was^  not  any  occasion  for 
him  to  keep  a  fund  at  the  house  where  it  was  made  payable.    How  can  it  * 

be  said  that  the  plaintiff,  after  notice  that  his  bill  no  longer  existed,  was 

bound  to  keep  money  at  his  bankers  to  answer  the  bill  in  perpetuum.    It  ! 

seens  to  me  that  after  such  a  notice  he  was  at  liberty  to  withdraw  his  funds, 
aad  therefore  whatever  loss  may  happen  to  him  by  keeping  them  there 
oust  be  his  loss,  and  not  the  loss  of  the  defendant.  Bayley,  J.  as  to  other 
points  on  which  there  has  been  some  difference  of  opinion  in  the  two 
coort^  I  shall  be  very  ready  to  change  my  opinion  if  ultimately  I  should  see 
occasion,  but  I  cannot  help  feeling  considerable  difficulty  upon  that  point. 

If  this  is  to  be  considered  as  a  qualified  acceptance,  it  follows  that  the  hoi-  { 

der  would  have  a  right  to  refuse  it,  he  being  entitled  to  have  an  uncondi-  *   !' 

tiona]  acceptance  ;  and  indeed,  as  I  rather  think,  being  bound  to  require  it.  , 

And  if  he  take  such  an  acceptance  as  this,  payable  at  a  particular  place,  it 
nay  be  a  question  whether  he  ought  not  to  give  notice  to  all  the  parties  to 
the  bill,  and  whether  by  omitting  to  do  so  he  does  not  discharge  them.  In 
this  view  of  the  question  it  becomes  an  important  one,  and  deserves  to  be 

veil  considered ;  it  is  true  that  the  holder  is  not  bouna  to  present  the  bill  • 

for  acceptance,  but  I  have  always  understood,  that  if  he  does  present  it, 

and  a  qualified  acceptance  is  given,  he  is  bound  to  give  Notice.    If  then  ' 

the  circumstance  of  the  bill's  being  accepted,  payable  at  a  banker's,  is  ta  j 

throw  on  the  holder  the  obligation  to  present  at  the  particular  place,  the  ] 

consequence  will  be,  that  any  intermediate  indorser  who  may  be  called  on 

10  P*y>  and  does  pay  the  bill,  will  in  his  action,  over  against  another  party  * 

to  the  bill,  be  saddled  with  the  proof  of  an  additional  fact,  beyond  what  he       , 
would  have  to  prove,  if  the  acceptance  were  a  general  acceptance.    This 
bi  point  of  view  which  seems  to  me  to  be  very  important,  and  \  rather" 
think  that  it  has  not  been  presented  in.  this  view  to  the  minds  of  tnose 

teamed  persons  from  whom  we  are  said  to  differ.    Rule  absolute.  :>. 

(a)  Callaghan  v.  Aylett,  C.  P.  51  Geo.  3.-^3  Taunt.  397.-2  Campb.  j 

*W-^-BayL  97. — In  an  action  against  the  acceptor  of  a  bill,  it  appeared  that  j 

the  bill  was  accepted,  payable  at  Messrs.  Kamsbottoms,  bankers,  London ;  j 

*nd  two  objections  were  taken  to  the  plaintiff's  right  to  recover,  first,  that  ' 

there  was  a  variance  between  the  acceptance  proved,  which  was  a  special  ;, 

one,  and  that  averred  in  the  declaration,  which  was  a  general  one ;  and,  se-  3 

condly,  that  there  was  no  proof  of  a  presentment  for  payment  at  the  -place 
where  the  bill  by  acceptance  had  been  made  payable  ;  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  these  points,  which 

were  reserved ;  a  rule  nisi  to  set  aside  this  verdict  and  enter  nonsuit,  was  * 

obtained;  and  after  cause  shewn,  the  court,  (Mansfield,  C.  J.  abscnte)  held  :< 

™  a  place  where  a  bill  is  made  payable  must  be  considered  as  part  of  the  .': 

contract  between  the  acceptor  and  the  holder.  That  this  was  a  special  and  y 

qualified  acceptance,  binding  the  acceptor  to  pav  at  Ramsbottoms,  and  not  ^ 

universally.    They  said  it  seemed  fair,  tlfct  when  a  party  had  provided  | 

ronds  at  hit  bankers  for  the  due  satisfaction  of  a  bill,  he  should  be  allowed  \ 


'    OF  PRESENTMENT  OF  A  BILL,   &C. 

1st.  When  The  different  reasons  in  support  of  each  side  of  these  opinions 
fsmessary.  W*U  ^  f°und  in  the  cases  in  the  notes.  *It  has  been -observed  that 
[  *  330  3    the  acceptance  of  a  bill  seems  to  be  as  much  the  original  contract 

to  protect  himself  from  the  risk  of  being  arrested  upon  it  by  a  malicious 
creditor.  They  referred  to  Parker  v.  Gordon,  7  East.  385.  and  said  it  could 
make  no  difference  (for  this  purpose)  whether  the  action  were  against  the 
drawer  or  acceptor.    Rule  absolute. 

Gammon  and  another  v.  Schmoll,  5  Taunt.  344. — 1  Marsh.  80.  C.  P.  Hil. 
Term,  1814.    In  this  case  it  was  held,  that  if  a  person  to  whom  a  bill  is  di- 
rected generally  accepts  it  payable  at  a  particular  place,  the  holder  needs 
not  receive  such  a  qualified  acceptance,  but  may  resort  to  the  drawer  as  for 
non-acceptance.    But  that  such  an  acceptance  is  equivalent  to  an  accep- 
tance payable  at  the  particular  place  and  no  where  else,  and  narrows  the 
general  liability  of  the  acceptor  to  a  liability  to  pay  at  that  place  only.  And 
that  if  the  bolder  consents  to  receive  such  an  acceptance,  it  interposes  in 
the  contract  a  condition  precedent,  that  the  holder  shall  present  the  bill 
to  the  acceptor  for  payment  at  the  place  specified :  and  therefore  declaring 
on  the  bill  the  plaintiffs  must  aver  performance  of  this  like  other  conditions 
precedent,  by  shewing  a  presentment  to  the  acceptor  at  the  place  speci- 
fied, and  that  whether  the  action  be  against  the  drawer  or  against  the  ac- 
ceptor.— Vaughan,  Serjeant,  argued,  that  a  simple  acceptance  subjects  the 
acceptor  to  the  largest  responsibility  that  words  can  create  ;  no  present- 
ment any  where  is  necessary,  the  acceptor  is  bound  to  follow  the  bill  ami 
pay  the  holder  if  he  is  within  the  four  seas ;  he  can  add  nothing  which  will 
enlarge  hn  obligation.    There  is  very   good  reason  why  the  restriction 
should  prevail ;  suppose  the  acceptor  possessed  funds  at  Bath  or  in  Paris 
he  is  perfectly  safe  in  giving  a  qualified  acceptance  if  the  necessity  exists 
of  presenting  the  bill  there,  otherwise  he  cannot  venture  the  bill  at  all ; 
and  if  while  his  funds  are  stationary  he  cannot  prevent  his  liability  from 
being  ubiquitary,  that  doctrine  will  greatly   circumscribe  the  issung  of 
similar  bills.    But  it  is  unnecessary  to  consider  the  reason  of  the  condition, 
if  a  condition  be  annexed  to  an  acceptance,  the  condition  must  be  complied 
With  however  arbitrary  or  absurd.    The  holder  is  not  bound  to  receive  the 
acceptance  with  new  qualifications  thus  engrafted  on  it.    But  if  he  docs 
receive  the  bill  thus  qualified  he  must  abide  by  the  qualifications.— Cham- 
bre,  J.,  I  think  tffc  case  is  clear  up»n  rules  of  plain  commou  sense  and  un- 
derstanding, without  going  through  all  the  cases ;  a  man  is  not  bound  to  re- 
ceive a  limited  and   qualified  acceptance,  he  may  refuse  it  and  resort  to 
the  drawer,  but  if  he  does  receive  u  he  must  conform  to  the  tenns  of  it. 
The  reason  given  by  the  court  of  King's  Bench,  in  Fenton  v.  Goundry, 
'  shews  that  they  were  themselves  very  doubtful  of  the  grounds  of  their 
judgment.    It  is  there  said  that  the  meaning  was  only  to  point  out  where 
the  acceptor  transacts  his  business,  few  people  receive  an  acceptance  with- 
out previously  knowing  where  the  acceptor  transacts  his  business,  but  if  he 
meant  only  to  point  out  where  he  lived,  it  would  be  sufficient  to  write  on 
the  bill  his  name  and  place  of  abode ;  but  what  is  the  meaning  of  these 
words  "  accepted  payable  at  r"  they  have  a  meaning,  they  impose  a  con- 
dition, and  the  person  receiving  such  an  acceptance  must  comply  with 
the  condition,  and   in  pleading  must    shew  his  compliance.      It  would 
greatly  circumscribe  the  negotiation  of  bills  of  exchange   if  this  were 
not  so,  for  they  would,    instead  of  being  of  general    accommodation, 
be  restrained  in  their  use  to  such  persons  in  trade  as  have  a  fixed  place  of 
business,  where  clerks  and  servants  are  always  in  attendance  to  pay  the 
bills.— Dallas,  J.,  the  argument  has  proceeded  on  the  foundation  that  the" 
acceptor  is  always  a  debtor  to  the  drawer,  but  that  is  by  no  means  univer- 
sally the  case,  on  the  contrary  the  case  is  frequently  otherwise.    In  one  of 
the* largest  branches  of  our  commerce,  that  with  the  West  India  islands, 
the  acceptor  is  universally  in  advance.     I  put  the  question  if  the  accept- 
ance had  contained  the  words  (pnd  not  elsewhf  re)  whether  the  accepter 
would  be  liable  any  where  else,  and  the  counsel  did  not  deny  the  limit*- 
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of  the  "acceptor,  as  a  note  is  the  original  contract  of  the  maker  (a);  1st*  When 
aod  as  it  is  admitted  that  the  drawee  may  make  a  qualified  or  j^1^^^ 
conditional  acceptance,  and  thus  narrow  the  liability  which  a  [  *  331  3 
general  acceptance  would  create,  it  is  difficult  to  say  that  he  may 
not  qualify  his  contract  and  liability  as  to  the  place  of  payment  (b), 
and  whether  this  be  done  in  the  body  of  the  bill  or  by  memoran- 
dum at  the  foot,  yet  if  it  were  intended  to  qualify  the  contract  it 
should  have  that  operation  without  regard  to  the  arrangement  of 
the  words.  In  practice  it  is  the  invariable  course  amongst  bankers 
and  merchants  to  present  bills  accepted  payable  at  a  particular 
place,  at  such  place.  At  all  events,  in  the  present  uncertainty 
in  the  law,  it  is  advisable  to  present  an  instrument  for  payment 
according  to  the  terms  of  the  acceptance,  and  in  declaring  against 
the  acceptor  of  a  bill,  or  maker  of  a  note,  thus  payable  at  a  particu- 
lar place,  in  one  count  to  aver  the  presentment  there,  and  in 
another  count  to  describe  the  instrument  'as  accepted  payable 
generally  (c). 

If  however  a  party  receive  a  bill  accepted,  at  the  foot  payable 
at  a  banker's,  or  a  particular  place,  it  is  incumbent  upon  him,  in  C  *  $32  3 
order  to  charge  the  drawer  or  indorsers,  to  present  it  at  the  ap- 
pointed place  in  the  usual  banking  hours,  and  if  he  present  it  af- 
ter such  hours  without  effect,  it  is  no  proof  of  dishonour  of  the 
bill,  so  as  to  charge  the  drawer  or  indorser  (d). 

In  case  of  a  foreign  bill,  where  the  course  of  exchange  has  al- 
tered, the  acceptor  will  only  be  liable  to  pay  according  to  the 
rate  of  it,  when  the  bill  became  due  (e) ;  and  if  the  acceptor  un- 
dertook by  his  acceptance  to  pay  within  a  certain  period  after  de* 


tionf»  if  no,  the  question  is,  whether  the  words  "accepted  payable  at,"  do 
not  constitute  a  contract,  and  whether  they  are  not  equivalent  to  express 
words  of  exclusion ;  and  I  think  they  are.  The  party  need  not  have  re- 
ceived from  the  acceptor  living1  at  Bath  a  limited  contract  of  acceptance, 
but  he  had  thought  fit  so  to  do,  and  he  must  perform  his  condition.  Judg- 
ment for  the  defendant.  But  Gibbs,  C  J.  appears  in  other  cases  to  have 
decided  otherwise;  see  note  1,  327,  and  Richards  v.  Lord  Milsingtown,  1 
Holt,  364,  and  ante,  325,  note  1. 

(a)  Bayl.  185.  n.  1. 

(*)  In  Mutford  v.  Walcot,  Ld.  Raym.  575.  Holt,  C.  J.  said,  "  if  a  bill 
be  payable  at  London,  and  the  person  on  whom  it  is  drawn  accepts  it,  but 
names  no  house  where  he  will  pay  it,  the  party  that  has  the  bill  is  not  bound 
to  be  satisfied  with  this  acceptance.  See  also  Bayley,  86.  It  should  seem 
therefore  that  there  is  no  objection  to  the  holder's  receiving1  a -special  ac- 
ceptance stating  the  place  of  payment.  But  in  Head  v  Sewell,  1  Holt,  C. 
N.  P.  385.  Gibbs,  C.J.  seems  to  have  been  of  opinion  that  a  special  accept- 
ance payable  at  a  particular  place,  does  not  render  it  necessary  to  prove  a 
presentment  there. 

(c)  Bayl.  185. 

(d)  Parker  v.  Gordon,  7  East  S85.  post,  as  time  of  dav.*^mbrose  t>. 
Hopwood,  2  Taunt.  61.— 2Campb.  550. 

(0  Poth.  pL  174. 
Vol.  i.        p  p 


OF  PRESENTMENT  OF  A  BILL,   &C. 

1st.  When     mand,  he  may  insist  on  the  want  of  presentment  (a).    A  person 
P^rl^J*  w»°  n*9  guarranteed  the  due  payment  of  a  bill  may  be  released 
from  the  responsibility  by  the  neglect  of  the  holder  duly  to  pre- 
sent it  for  payment,  if  he  can  shew  that  he  was  thereby  pre- 
judiced (6). 
2ndly.  By         Presentment  for  payment,  when  necessary,  must  be  made  by  the 

and  ZhJre™9  ^oJlJer  of  the  D'^  &c- or  an  agent»  competent  to  give  a  legal  receipt 

the  present-  for  the  money (c),  to  the  person  in  general  on  whonrit  is  drawn(d); 

ment  ^ouJd  and  a  person  in  possession  of  a  bill  payable  to  his  own  order,  is  a 

holder  for  this  purpose,  though  it  was  once  thought  he  had  only 

an  authority  to  indorse  (e)«    It  is  not  necessary  that  the  demand 

should  be  personal,  it  being  sufficient  if  it  be  made  at  the  house 

r  »  ^c  1  of  the  acceptor  (f)  ;  and  it  is  *  the  same  thing  in  effect,  if  it  be 

made  at  the  place  appointed  by  him  for  payment  (g),  or  in  some 

cases  of  his  agent  who  has  been  used  to  pay  money  for  hiin  (h); 

and  if  a  banker's  note  be  made  payable  at  Tunbridge,  and  also  at 

London,  the  holder  has  a  right  to  present  it  at  either  place,  and  if 

payment  be  refused  at  the  more  distant  place,  London,  it  is  no 

defence  to  prove,  that  if  payment  had  been  demanded  at  the 

nearer  place,  Tunbridge,  the  note  would  have  been  paid  (i). 

(a)  The  Duke  of  Norfolk  v.  Howard,  2  Show.  235. 

(b)  Phillips  v.  Astling,  2  Taunt.  206.— Warrington  v.  Furbor,  8  East. 
242.  ante,  264,  5. 

(c)  Per  Lord  Kenyon,  in  Coore  v.  Callaway,  1  Esp.  Rep.  115. 

(d)  Poth.  pi.  129. 

(<.) _  v  Ormston,  10  Mod.  286.— Smith  v.  M'Clure,  5  East.  476, 

ct  ante,  148,  9. 

(/)  Brown  v.  M'Dermot,  5  Esp.  Rep.  265,  6. — Cromwell  v.  Hynson,  2 
Esp.  Rep.  512,  ace.  Sed  vide  Duke  of  Norfolk  v.  Howard,  2  Show  235. 
,  Brown  v.  M'Dermot,  5  Esp.  Rep.  265.  Indorsee  against  indorser,  it  was 
held  in  this  case  to  be  sufficient  to  demand  payment  at  the  usual  place  ot 
residence  of  the  acceptor,  and  it  it  is  not  then  paid  it  is  sufficient  to  entitle 
the  party  to  proceed  against  the  indorser.  The  plaintiff's  counsel  called  a 
witness,  who  proved  that  he  carried  the  bill  to  the  house  described  as  the 
place  where  Smithson  the  acceptor  lived,  but  that  there  were  no  order* 
left,  and  the  bill  was  not  paid,  but  it  appeared  that  the  witness  never  saw 
the  acceptor.  Garrow,  for  the  defendant,  objected  to  the  evidence,  and 
that  the  plaintiff  should  be  called,  first,  on  the  ground  that  the  promise  to 
pay  was  not  made  to  the  plaintiff,  the  indorsee  himself,  which  he  contend- 
ed to  be  necessary ;  and  secondly,  that  the  hand-writing  of  the  accepto: 
should  be  proved,  and  an  actual  demand  on  him.  Lord  Ellenborough,  in 
summing  up,  told  the  jury,  that  it  was  necessary  to  prove  a  demand  of  the 
bill  and  non-payment  by  himj  but  that  if  a  bill  was  payable  at  a  certaiti 
house  it  was  sufficient  to  demand  the  money  there  :  That  had  been  done 
here,  for  it  was  the  duty  of  the  drawee  of  a  bill  to  leave  provision  for  tin* 
payment  of  it.    Verdict  for  the  plaintiff. 

(g)  Saunderson  t».  Judge,  2  Hen.  Bla.  509. 

(A)  The  Governor  and  Company  of  the  Bank  of  England  v.  Newman,  1- 
Mod.  421.— Phillips  t;.  Astling,  2  Taunt.  206.— Bayl.  95,  6. 

(1)  Beeching  v.  Gower,  1  Holt,  C.NT.  P.  313. 


FOR  PAYMENT. 

When  a  bill  is  made,  or  accepted,  payable  at  a  banker's,  or  at  2ndly.  Jfy 
any  particular  place,  or  by  a  particular  person  not  party  to  the  andwAm?the 
instrument,  in  order  to  charge  the  drawer  and  indorsers,  the  presentment 
presentment  for  and  demand  of  payment  should  be  made  at  such  ma(]e, 
place,  or  on  such  person  (a);  and  in  default  thereof,  Ihe  drawer 
and  indorser,  and  other  parties  transferring  the  bill,  would  in  gen- 
eral be  discharged  from  their  obligations.    If  such  presentment 
be  made,  and  "payment  be  refused,  though  in  general  notice  must 
be  given,  yet  it  will  be  unnecessary  to  make  another  presentment 
to  the  acceptor  in  person,  for  the  contract  and  undertaking  that 
there  should  be  cash,  and  that  the  bill  should  be  paid  there,  is  bro- 
ken (b)  ;  and  though  the  person,  at  whose  house  the  instrument 
is  made  payable,  may  not  be  a  party  to  it,  and  consequently  not 
personally  liable ;  yet  an  answer  by  him,  or  at  his  house,  as  to 
the  payment  *or  non-payment  of  it  is  sufficient(c).    In  the  spirit  [  *  334  3 
of  this  rule  it  has  been  decided,  that  if  the  person  at  whose  house 
the  bill,  &c.  is  made  payable,  be  himself  the  holder  of  it,  it  is  a 
sufficient  demand  of  payment  for  him  to  inspect  his  books,  and 
sufficient  evidence  of  a  refusal,  to  find  upon  such  inspection,  that 
he  had  no  effects  in  bis  hands  (d) ;  and  where  a  bill  or  check  is  pay- 
able at  a  banker's,  a  presentment  to  their  clerk  at  the  clearing 
house  is  sufficient  ( ej  (I). 

(a)  Saunderson  v.  Judge,  2  Hen.  Bla.  509.— Parker  v.  Gordon,  7  East. 
386.  ante,  332. 

(A)  Mar.  106.— Saunderson  v.  Judge,  2  Hen.  Bla.  509 — Parker  v.  Gor- 
don, 7  Kast.  385. — Com.  Dig.  tit.  Merchant,  F.  7. 

(c)  Stedmanv.  Gooch,  1  Esp.  Rep.  4. 

(d)  Saunderson  v.  Judge,  2  Hen.  Bla.  509. — Bayl.  96. 

(e)  Reynolds  v.  Chettle,  2  Carapb.  596. — Robson  v.  Bennett,  2  Taunt. 
388. 

Robson  and  Waugh  v.  Bennett  and  another,  2  Taunt  388.  In  this  case 
it  was  established,  that  by  the  practice  of  the  London  bankers,  if  one  banker  - 
vho  holds  a  check  drawn  on  another  banker,  presents  it  after  four  o'clock, 
it  is  not  then  paid,  but  a  mark  is  put  on  it  to  shew  that  the  drawer  has  as- 
sets, and  that  it  will  be  paid;  ana  checks  so  marked  have  a  priority,  and 
are  exchanged  or  paid  the  next  day  at  noon,  at  the  clearing-house ;  held, 
that  a  check  presented  after  four  and  so  marked,  and  carried  to  the  clear-  -5 

ing-house  the  next  day,  but  not  paid,  no  clerk  from  the  drawee's  house  at- 
tending, need  not  be  presented  for  payment  at  the  banking-house  of  the 
drawee,  and  that  such  a  marking  under  this  practice  amounts  to  an  accept- 
ance, payable  next  day  at  the  clearing-house. 


(1)  It  seems  that  where  no  place  of  payment  is  mentioned  in  a  note  exe- 
cuted in  a  foreign  country,  that  parol  evidence  is  admissible  to  shew  at 
what  place  it  was  agreed  to  be  paid,  and  thus  to  give  effect  to  the  lex  loci 
contractus.  Thompson  v.  Ketcham,  4  John.  Rep.  285.  If  the  maker  of  a 
Tiote  appoint  a  particular  place  where  the  demand  of  payment  of  it  is  to 
be  made,  a  demand  there  is  sufficient  to  charge  the  indorser.  Stale  Bank  v. 
Bud,  12  Mass.  Bep.  172. 


Or  PRESENTMENT  OF  A  BILL,  &C* 


Qtldly.  By 
and  to  -whom 
and   'where 
the  present- 
ment should 
be  made. 


[  *  335  ] 


3dly.  Time 
when  pre- 
sentment 
should  be 
made. 


If  the  drawee  have  merely  removed  from  the  place  in  which  the 
bill  represents  him  to  reside,  it  is  incumbent  on  the  holder  to  use 
every  reasonable  endeavour  to  find  oat  whither  he  hath  removed, 
and  in  case  he  succeed  in  such  attempt,  to  present  it  for  payment 
at  that  place  (a).  But  if  the  drawee  has  never  lived  at  the  pUce 
of  address,  or  has  absconded,  that  circumstance  will  sufficiently 
excuse  the  holder  from  not  making  any  further  inquiries  after 
him  (b) ;  and  if  he  have  left  the  country  on  any  account,  present- 
ment and  demand  *of  payment  of  his  wife,  or  agent,  at  the  place 
where  he  formerly  resided,  would  be  sufficient  (c). 

If  at  the  time  of  presentment  the  drawee  be  dead,  the  holder 
should  inquire  after  his  personal  representative,  and  present  the 
bill  to  him  (d) ;  and  in  case  there  be  no  representative,  should  de- 
mand payment  at  the  house  of  the  deceased  (e)  (I). 

It  is  sufficient  to  require  payment  of  the  person  on  whom  the 
bill  is  drawn,  and  it  is  unnecessary,  in  case  of  default  of  payment, 
to  make  any  demand  on  the  drawer,  previously  to  an  action  against 
the  indorser  (f). 

The  time  when  a  bill  or  note  &c.  ought  to  be  presented  for  pay- 
ment, when  it  is  payable  at  a  certain  time  after  it  is  drawn,  as 
in  the  case  of  a  bill  payable  after  date,  or  after  sight,  or  at  usance, 
depends  on  the  terms  of  the  instrument  itself  (g) ;  and  when  no 


(a)  Collins  v.  Butler,  2  Stra.  108/.— Bayl.  95.— Bateman  v.  Joseph,  2 
Campb.  461.— 12  East.  433,  S.  C. 

Collins  v.  Butler,  2  Stra.  1087.  The  maker  of  a  note  shut  up  his  house 
before  the  note  became  due,  and  in  an  action  against  an  indorser,  the  ques- 
tion was,  whether  the  plaintiff  had  shewn  sufficient  in  proving1  that  the 
house  was  shut  up  ?  And  Lee,  C.  J.  thought  not,  but  that  he  should  have 
given  in  evidence  that  he  enquired  after  the  maker,  or  attempted* to  find 
him  out. — Bayl.  95.  Hut  it  seems  sufficient  to  give  or  leave  notice  of  non- 
payment at  the  house  of  a  party.  See  Goldsmith  v.  Bland,  ante,  284 ;  and 
1  M.  Sc  S.  545,  S.  P. 

(6)  Anonymous,  Lord  Raym.  743.— BayJ.  95. 

(c)  Cromwell  r.  Hynson,  2  Esp.  Rep.  511. — Phillips  v  Astling,  3 
Taunt  206.  When  not,  see  Cheek  v.  Roper,  5  Esp.  Rep.  175.— Bayl. 
95,6. 

(rf)  Ante,  214.— Molloy,  b.  2.  c.  10.  s.  34.— Poth.  pi.  146.— Bayl.  95. 

(<?)  Poth.  pi.  146.— Mar.  134.— Bayl.  95. 

(/)  Heylyn  v.  Adamson,  2  Burr.  669. — Hamilton  v.  Mackrell,  Rep- 
Temp.  Hardw.  332. 

(jO  Bayl.  102,  3. 


(1)  It  has  been  recently  decided  in  Massachusetts,  that  if  the  maker  of* 
note  die,  and  an  administrator  be  appointed  before  it  becomes  due,  no  de- 
mand on  the  administrator  is  necessary  to  charge  the  indorser,  so  that  no- 
tice of  the  death  and  non-payment  be  duly  given  to  the  indorser,  unless  the 
maturity  of  the  note  happens  more  than  a  year  after  the  maker's  death. 
This  decision  is  grounded  upon  some  supposed  material  difference  betwcea 
the  situation  of  an  administrator  in  Massachusetts  and  that  of  one  in  Eng* 
Imd.  Ball  v.  Burr,  12  Mass.  Rep.  86. 


FOR  PAYMENT. 

time  of  payment  is  expressed,  as  in  case  of  bills  payable  at  sight  3%.  7W 

or  oo  demand,  the  time  when  presentment  for  payment  should  be  sentment 

made,  depends  on  the  local  situation  of  the  parties,  and  other  cir-  should  be 

cum*tances,  necessarily  varying  in  every  particular  case.    It  was 

once  thought  that  the  propriety  of  presentment  for  payment  with 

respect  to  the  time  when  it  should  be  made,  was,  in  all  cases,  a 

question  for  the  determination  of  a  jury,  but  the  decisions  of  juries 

having  been  found  to  be  very  much  at  variance  from  each  other  (a), 

and  consequently  to  have  rendered  the  commercial  law  in  that 

re>pect  very  uncertain,  and  the  usage  of  merchants  having  been 

long  established,  it  is  now  settled  to  be  the  province  of  the  court    [  *  336  } 

to  determine  the  time  when  a  presentment  ought  to  be  made  (b). 

The  circumstance  of  the  holder  having  received  a  bill  very  near 
the  time  of  its  becoming  due,  constitutes  no  excuse  for  a  neglect 
to  present  it  for  payment  at  maturity,  for  he  might  renounce  it 
if  he  did  not  choose  to  undertake  that  duty,  and  send  the  bill  back 
t"  the  party  from  whom  he  received  it ;  but  if  he  keep  it  he  is 
bcand  to  use  reasonable  and  due  diligence  in  presenting  it:  and 
therefore  where  the  plaintiff  in  Yorkshire,  on  the  26th  of  Decem- 
ber, renewed  a  bill  of  exchange,  payable  in  London,  which  be- 
came due  on  the  28th,  and  kept  it  in  his  own  hands  until  the  29th, 
when  he  sent  it  by  post  to  his  bankers  in  Lincoln,  who  duly  for- 
warded it  to  London  for  presentment,  and  the  bill  was  dishonour- 
ed, it  was  held  that  the  plaintiff  had  by  his  laches  lost  his  remedy 
ajrainst  the  drawer  and  indorsers  (c). 

When  a  bill,  &c  is  payable  at  usance,  or  At  a  cgftajn  time  after 
date  or  sight,  or  after  demand,  it  is  not  payable  at  the  precise  ' 
time  mentioned  in  the  bill,  days  of  grace  being  allowed  (c) ;  but 
in  the  case  of  bills,  &c.  payable  on  demand,  no  such  days  are  al- 
lowed. 

Before  we  enter  into  any  particular  inquiry,  when  bills,  &c.  pay- 
able at  usance  after  date,  after  sight,  after  a  particular  event,  at  sight, 
or  on  demand,  ought  to  be  presented  for  payment,  it  may  not  be 
improper  to  make  a  few  observations  relative  to  the  mode  of  com" 

(a)  Allen  v.  Dockwra,  1  Salk.  127.— Mainwaring  v.  Harrison,  Stra.  508. 
—Coleman  v.  Sayer,  id.  829. — Darrach  v.  Savage,  1  Show.  155.  Phillips  v. 
Phillips,  2  Freem.  247.— Crawley  i>.  Crowther,  id.  257.— Tindoll  v.  Brown, 
1  r.  K.  168, 9. 

(&)  BayL  103, 4>  123,  ante,  290— Darbishire  v.  Parker,  6  East.  11. 12 — 
PwVer  v.  Gordon,  7  East.  386.— TindaU  v.  Brown,  1  T.  R.  168,  9, 170.— 
Brown  v.  Collinson,  Beawes,  pi.  229.— Brown  v.  Harraden,  4  T.  R.  148.— 
Kvd.  45.— Molloy,  b.  2.  c.  10.  ace. — Russell  v.  Langstaffe,  Dougl.  515.— 
Muilman  v.  D'Eguino,  2  H.  B.  568,  9.  contra. 

(c)  Anderson  v.  Beck,  16  East.  248. 

(<0  Brown  v.  Harraden,  4  T-  R.  141.— Leftly  v.  Mill*  4  T.  R.  170.-* 
*«th.  pi  14, 15^-Mar.76. 


OP  PRE9EMTMEMT  OF  A  BILL,  &C. 

3Sy.  Time     pitting  time  in  the  case  of  bills  in  general,  and  some  remarks  with 

presentment  resPec*  t°  ^e  ^V8  °f  ST***  and  as  to  usances. 
should  be         When  a  bill  is  drawn  at  a  place  using  one  style,  and  payable 
nM°Cm  on  a  day  certain  at  a  place  using  another,  the  #time  when  the  bill 

[  *  337  3  becomes  due  must  be  calculated  according  to  the  style  (a)  of  the 
place  where  it  is  payable ;  because  the  contract  created  by  the 
making  a  bill  of  exchange  is  understood  to  have  been  made  at 
that  place,  and  consequently  should  be  construed  according  to 
the  laws  of  it  (6).  In  other  works  it  is  laid  down,  that  upon  a 
bill  drawn  at  a  place  using  one  style,  and  payable  at  a  place 
using  another,  if  the  time  is  to  be  reckoned  from  the  date  it  shall 
be  computed  according  to  the  style  of  the  place  at  which  it  was 
drawn,  otherwise  according  to  the  style  of  the  place  where  it  is 
payable;  and  in  the  former  case  the  date  must  be  reduced  or 
carried  forward  to  the  style  of  the  place  where  the  bill  is  payable 
and  the  time  reckoned  from  thence  (c).  Thus  on  a  bill  dated  the 
1st  of  March,  old  style,  and  payable  here  one  month  after  date, 
the  time  must  be  computed  from  the  19th  February  new  style; 
and  on  a  bill  dated  19th  February  new  style,  and  payable  at 
St  Petersburgh  one  month  after  date,  from  the  1st  March, 
old  style  (d).  And  although  in  some  cases  it  has  been  con- 
sidered, that  when  a  computation  is  to  be  made  from  an  act 
done,  the  day  in  which  the  act  is  done  is  to  be  included  (e),  the 
[  *  3S8  1  1&W  'relating  to  bills  of  exchange  is  different;  for  the  custom  of 
merchants  is  settled  that  where  a  bill  is  payable  at  usance,  or  at 
so  many  days  after  sight,  or  from  the  date,  the  day  of  the  date, 
or  of  the  acceptance,  must  be  excluded  (/) ;  and  therefore,  if  a 

(a)  As  to  the  old  and  new  style,  see  Kyd.  cm  Bills,  7,  &c. — All  places 
which  we,  in  Great-Britain,  are  in  the  habit  of  negotiating  bills,  compute 
their  time  as  we  do,  (except  that  Russia  adheres  to  the  old  style)  by  years 
reckoned  in  sextiles,  from  the  birth  of  our  Saviour,  and  divided  each  into 
12  months,  and  365  (or  in  every  fourth  year  366)  days. — Bavl.  112. 

(5)  Poth.  pi.  155.— Beawes,  pi.  251.— Mar.  102,  ante,  120, 1.  ace.  Kyd. 
8.  contra. — Old  style,  it  is  said,  still  prevails  in  Muscovey,  Denmark,  Hoi- 
stein,  Hamburgh,  Utrecht,  Gueldres,  East  Friesl&nd,  Geneva,  and  in  all  the 
protestant  principalities  in  Germany,  and  the  cantons  of  Switzerland.— 
Beawes,  pi.  258. —Kyd.  7,  8. — Mar.  56. — Bayl.  112. ;  see  last  note. 

(c)  Bayl.  102,  3. 

(d)  Bayl.  113. 

(e)  Glossington  v.  Tfovriins,  3  East.  407. — Cramlington  v.  Evans,  2  Ventr. 
308,  310.— Castle  v.  Burditt,  3  T.  B.  623.— Kyd.  6. ;  but  see  observation* 
of  Lord  Ellenborough  in  Watson  v.  Pears,  2  Campb.  296,  from  which  it  ap- 
pears that  in  many  cases  the  day  is  to  be  excluded ;  see  also  Pugh  v.  Duke 
of  Leeds,  Cowp.  714. — Glassington  v.  RawHns,  3  East.  407. — Lester  v.  Gar- 
land, 15  Ves.  jun.  254. 

(J)  Bellasis  v4  Hester,  Lord  Raym.  280.— Lutw.  1591.  S.  C— Coleman 
v.  Bayer,  1  Barn.  B.  B.  303.— Poth.  pi.  13. 15.— Campbell  v.  French,  6  T. 
It.  212.— Beawes,  pi.  252— Bayl.  113.— Kyd.  6— Lester  v.  Garland,  1* 
Ves.  jun.  254.— ace.  May  v.  Cooper,  Fort.  376.  contra. 
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bill  drawn  payable  ten  days  after  sight,  be  presented  on  the  1st  3<fy.  Time 
dajof  a  month,  the  ten  days  expire  on  the  11th,  and  the  bill  by  ^eaentment 
the  addition  of  the  days  of  grace  when  they  are  three  in  number,  should  be 
becomes  due  on  the  14th  (a).    When  a  bill  &c.  is  drawn  payable  ,nadCr 
at  usance,  or  at  a  certain  time  after  date,  and  it  is  not  dated,  the 
time  when  it  is  payable  must  be  computed  from  the  day  it  issued, 
exclusively  thereof  (6)  ( I ). 

The  days  of  grace  which  are  allowed  to  the  drawee,  are  so 
called  because  they  were  formerly  merely  gratuitous,  and  not  to 
be  claimed  as  a.  right  by  the  person  on  whom  it  was  incumbent  to 
pay  the  bill*  and  were  dependent  on  the  inclination  of  the  holder; 
they  still  retain  the  name  of  grace,  though  the  custom  of  merchants 
recognized  by  law,  has  long  reduced  them  to  a  certainty,  and  esta- 
blished a  right  in  the  acceptor  to  claim  them,  in  all  cases  of  bills 
or  notes  payable  at  usance,  or  after  date,  after  sight,  or  after  a  cer- 
tain event  (c)  (2).  The  number  of  these  days  varies  according  to 
the  custom  of  the  different  countries(rf).  The  *fol!owing  is  a  list  of  t  *  339  3 
the  days  of  grace  established  by  the  law  merchant  in  different 
countries  (e)« 

(a)  Kyd.  6.  7. 

(6)  Hague  v.  French,  3  Bos.  and  Pal.  173.— Armitt  v.  Breame,  Lord 
Raym.  1076.— -Kyd.  7.  ante,  77. 

(c)  Brown  v.  Harraden,  4  T.  151,  2. — Terme  de  grace  n'est  terme  de 
*r««  que  de  nom,  parce  que  c'est  humamtatU  ratione  qu'elle  la  accorde,  et 
pour  le  distinguer  de  celui  porte  par  la  lcttre ;  il  est  reellement  terme  de 
dr*',puisque  c'est  la  loi  qui  le  donne. — Poth.  pi.  187.  See  Coleman  v. 
S-iyer,  Barnard  Rep.  B.  K.  303.  -Vin.  Ab.  tit  Bills  of  Exchange,  b.  9.— 
Drown  v.  Harraden,  4  T.  R.  151,  where  it  is  said  to  have  been  once  deci- 
ded, that  days  of  grace  are  not  allowable  on  inland  bills. 

(</)  Beawca,  260.  lsted.  449.— Bayl.  110. 

(<0  Beawes,  pi.  260.— Mar.  94.— Kyd.  9.— Bayl.  110. 


(1)  The  same  rule  is  recognized  in  the  United  States.    Henry  v.  Tones,  - 
H  Mass.  Rep.  453.     fVoodbiidge  v.  Brigfiam,  12  Mass.  Rep.  403.     Jackson 
v.  Hichardt,  2  Caines'  Rep.  343. 

(2)  The  days  of  grace,. as  allowed  in  England,  are  generally  allowed  in 
the  United  Slates.  At  least  no  traces  can  be  found  of  a  contrary  decision, 
except  in  the  state  of  Massachusetts,  where  it  is  held,  that  no  days  of  grace 
are  allowable  unless  stipulated  in  the  contract  itself.  Jones  v.  Fates,  4  Mass. 
Kep.  245.  In  New-York  and  in  Pennsylvania,  the  days  of  grace  are  certain- 
tainly  allowed.     Corpv.M'Comb)  1  John.  Cas.  328.     Jackson  v.  Richards, 

2  Caines'  Kep.  343.    JLexoiz  v.  Burr,  2  Caines'  Ca.  in  Err.  195.    Bank  of  » 
-y^rth  America  v.  Petit,  4  Dal.  Rep.  127.  5  Binn.  Rep.  541. 

A  bill  drawn  payable  at  five  days  after  sight,  and  accepted  on  the  first  day 
of  a  month,  is  payable  on  the  ninth  of  the  same  month,  the  day  of  the  ac- 
ceptance being  excluded,  and  the  three  days  of  grace  allowed,  a  demand 
on  the  eighth,  and  protest  for  non-payment  is  too  early,  and  therefore  void. 
MttcheU  f .  Degrand,  1  Mason'a  Rep.  176. 


OF  PRESENTMENT  OF  A  BILL,  &C. 

3dJy.  Time     England,  Scotland,  Wales,  Ireland,  Bergamo,  and  Vienna,  S  days. 

presentment  Frankfort,  out  of  the  fair  time,  -  -  -         4  do. 

should  be     Leipsick,  Naumberg,  and  Augsburgh,  -  -         5  do. 

Venice,  Amsterdam,  Rotterdam,  Middleburgh,  Antwerp,  >  g  i 
Cologn,  Breslau,  Nuremburg,  Lisbon,  and  Portugal,        5 
Naples,  -  -  -  -  --8  do. 

Dan tzick,  Koningsburg,  and  France,        -  -  lOdo.(c) 

Hamburgh  and  Stockolm,  -  -     12  do.(6) 

Spain,  -  -  ...  .    14  do. 

Rome,  -  -  -  -     15  do. 

Genoa,  -  -  -  -    30  do. 

Leghorn  and  Milan,  and  some  other  places  in  Italy,  no  fixed 
time. 

In  a  late  case,  however,  it  was  proved,  that  at  Hamburgh  the 
holder  of  a  bill  is  not  bound  to  present  the  bill  for  payment  until 
the  eleventh  day  after  the  time  limited  for  its  payment,  where  the 
eleventh  is  a  post-day,  but  that  if  the  eleventh  be  not  a  po9t-daj 
he  must  present  it  by  the  next  preceding  post-day  (c).  And  ia 
another  case  it  was  held,  that  where  a  bill  is  drawn  on  a  person 
resident  at  a  place  near  Hamburgh,  the  holder  need  not  present 
it  until  the  eleventh  day,  although  the  eleventh  be  not  a  post- 
day  (d). 

(a)  Poth.  pi.  139. 

(b)  Kyd.  9. — Bayl.  110. ;  but  see  Hamburgh  ordinance,  art.  16, 17,  and 
quaere,  if  not  eleven  days,  see  the  next  cases. 

(c)  Goldsmith  and  another  v.  Shee,  C.  P.  cor.  Lord  Eldon,  20th  Dec 
1799.— Bayl.  110.  n.  1.  A  bill  for  500/.  drawn  on  Katter,  at  Hamburgh,  at 
three  usances,  was  dated  the  25th  of  June,  1799 ;  it  was  presented  in- 
payment on  the  4th  of  October,  which  was  a  post-day.  In  an  action  by  the 
indorsees  against  the  payee,  the  defence  was,  that  the  presentment  w  it- 
improper  ;  but  it  was  proved  in  evidence  as  a  settled  usage  at  Hamburgh. 

,  that  although  it  is  usual  to  pay  bills  on  the  day  they  become  due,  the  hol- 
der may,  if  he  pleases,  keep  them  a  certain  number  of  days,  called  resprte 
days,  and  that  the  number  of  respite  days  is  eleven,  where  the  eleventh  is 
a  post-day ;  but  where  the  eleventh  is  not  a  post-day,  the  respite  days  ox- 
tend  to  the  preceding  post-day  only,  the  holder  being  obliged  at  his  peril, 
to  protest,  and  send  oft  the  protest  by  the  eleventh  day.  Verdict  for  the 
plaintiffs.  But  it  is  observed  (Bayl.  ill.)  that  this  is  not  consistent  with  the 
Hamburgh  ordinance,  art.  17,  in  which  it  is  stated,  that  the  holders  may 
postpone  the  protest  until  the  twelfth  day,  if  it  be  not  a  Sunday  or  a  holi- 
day. 

(d)  Goldsmith  and  another  v.  Bland  and  another,  C.  P.  cor.  Lord  Eldon. 
1st  of  March,  1800.  A  bill  for  998/.  9s.  9d.  drawn  on  Treviramus,  of  Bre- 
men, but  payable  in  Hamburgh,  at  three  months,  was  dated  the  15th  ot 
June,  1799;  it  was  not  presented  or  protested  until  the  26th  September, 
which  was  not  a  post-day  r  another  bill  for  261/.  7«.  2«f.  addressed  to  Voep, 
in  Lubcck,  payable  in  Hamburgh,  at  three  months,  was  dated  the  26th  of 
June,  1799 ;  it  was  not  presented  or  protested  until  the  7th  of  October, 
which  was  not  a  post-day.  In  an  action  on  these  bills  against  the  defend* 
ants,  as  indorsers,  it  was  proved  that  it  was  optional  in  the  holder  of  a  bill 
at  Hamburgh,  whether  he  would  present  and  protest  it  on  the  post-day,  be- 
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*0n  bank  post  bills  payable  after  sight,  it  has  been  said,  that  no  3dly.  Time 
days  of  grace  are  claimed  (a) ;  and  whenever  a  bill  is  drawn  pay-  ^a^enT* 
able  to  the  excise,  it  is  also  said  that  they  usually  allow  six  days  should  be 
beyond  the  three  days  of  grace,  if  required  by  the  acceptor,  on    r  *  340  "i 
payment  of  one  shilling  to  the  clerk  at  the  expiration  of  the  px 
days,  for  his  trouble ;  and  in  a  case  where  the  commissioners  of 
excise,  being  the  payees  of  such  a  bill,  gave  the  drawee  the  above 
time,  Lord  Mansfield  decided,  that  as  this  custom  was  a  general 
one,  engrafted  on  such  bills,  and  known  universally,  the  drawer 
was  not  discharged  by  the  above  indulgence  to  the  drawee  (b). 

The  days  of  grace  which  are  allowed  on  a  bill  of  exchanger 
most  always  be  computed  according  to  the  law  of  the  place  where 
it  is  due  (  c  ).  At  Hamburgh,  and  in  France  the  day  on  which 
the  bill  falls  due  makes  one  of  the  days  of  grace ;  but  it  is  not  so 
elsewhere  (d).  In  Great  Britain,  Ireland,  France  (d),  Amsterdam, 
Rotterdam,  Antwerp,  Middleburgh,  Dantzick,  and  Koningsburg, 
Sunday's  and  holidays  are  always  included  in  the  days  of  grace ; 
but  not  so  at  Venice,  Cologn,  Breslau,  and  Nuremburg.  In  this 
country,  if  the  third  day  of  grace  happen  to  be  a  Sunday,  Christ- 
mas-day, *or  Good  Friday  (e),  upon  which  no  money  ought  to  be 
piid,  the  holder  ought  to  present  for  payment  upon  the  second  day  L  W*  J 
of  grace,  and  in  case  it  be  not  then  paid,  must  treat  the  bill  as 
dishonoured  (/)  (1).  In  other  cases,  a  presentment  before  the 
third  day  of  grace,  being  premature,  would  be  a  mere  nullity  (g). 

fore  the  eleventh  day  after  the  day  limited  for  its  payment,  the  eleventh 
not  being1  a  post-day  ;  or  whether  he  would  keep  it  until  the  eleventh ; 
«nd  one  witness  proved,  that  where  the  drawee  lived  at  Lubeck,  or  Bre- 
men, it  was  the  constant  usage  to  keep  the  bill  until  the  eleventh,  whether 
•t  was  post-day  or  not,  there  being  posts  from  Lubeck  and  Bremen  to  Ham- 
torjh  every  day.    Bayl.  111. 

(a)  Lovl.  247. 

<A)  Weifbrd  v.  Hankin,  at  Guildhall,  Sittings  after  Hilary  Term,  1763,  1 
?-'>.  N.  P.  59. 

(0  Kyd.  8. 

(d)  Beawes,  pi.  2G0.— Selw.  N.  P.  4th  ed.  338,  n.  52. 

(t -.)  39  &  40  Geo.  3.  c.  42. 

(f)  Tassal  v.  Lewis,  Lord  Raym.  743. — Haynes  v.  Birks,  3  Bos.  &  Pul. 
m^Kyd.  9.— Bayl.  109,-110.— Mar.  95,  96. 

C$0  Wiffen  v.  Roberts,  1  Esp.  Rep.  262.— Bayl.  112. 


(1)  So  in  the  United  States,  wherever  days  of  grace  are  allowed,  if  the 
»hird  day  be  a  Sunday,  or  a  holiday,  as  the  fourth  day  of  July,  the  bill  is  due 
on  the  second  day  of  grace.  Jackson  v.  Richards,  2  Caines'  Rep.  343.. 
l*vit  v.  Burr,  3  Caines's  Ca.  in  Err.  195.  Griffin  v.  Goff,  2  John.  Rep. 
423,  Farnum  v.  Fowle,  12  Mass.  Rep.  89.  But  in  this  last  case  the  Court 
expressed  a  doubt,  if  in  Massachusetts,  the  principle  applied  to  any  other 
day  except  Sunday,  as  there  are  no  fixed  and  established  holidays,  on  which 
all  business  is  suspended.  See  Jones  v.  Fales,  4  Mass.  Rep.  245.  See  also 
hknnm  r.  Haight  6?  Matthews,  13  John.  Rep.  470,  and  Griffin  r.  Goff,  12 
Joan.  Bep.  423. 
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Of  usances-  Foreign  bills,  as  has  been  already  observed,  are  usually  drawn 
payable  at  one,  two,  or  more  usances.  The  term  usance  is  French, 
and  signifies  the  time  which  it  is  the  usage  of  the  countries  be- 
tween which  bills  are  drawn,  to  appoint  for  payment  of  them  (a). 
The  length  of  the  usance,  or  time  which  it  includes,  varies  in 
different  countries,  from  fourteen  days  to  one,  two,  or  even  three 
months  alter  the  date  of  the  bill.  Double  or  treble  usance  is 
double  or  treble  the  usual  time,  and  half  usance  is  half  that 
time ;  when  it  is  necessary  to  divide  a  month  upon  an  half  usance, 
the  division,  notwithstanding  the  difference  in  the  length  of  the 
month  contains  fifteen  days  (  b  ). 

London  (c)  and  \  Amsterdam  '9  *  calendar  month  after  date. 

Aleppo  I  soraet/™s  accounted  >  d 
#  vr  J      as  treble  usance,     5 


[  *  342  J 


(a)  Path.  pi.  15.— Haynes  v.  Birks,  3  Bos.  &  Pul.  338 Sehr.  N.  P.  4Uj 

edit.  338,  n.  50.— Bayl.  114. 

(b)  Mar.  93. -Bay 1. 114. 

(c)  Molloy,  tit.  Bills  of  Exchange,  2d  vol.  2d  book,  c.  10.— Bayl.  114- 

(d)  Poth.  15.— Bayl.  114.  ace.  Molloy.  84.  contra. 


Altona        is 

1  calendar  month  after  date. 

Antwerp 

1 

do. 

- 

do. 

Brabant 

1 

do. 

w 

do. 

Bilboa 

2 

do. 

- 

do. 

Bruges 

1 

do. 

- 

do. 

Cadiz 

2 

do. 

» 

do. 

Flanders 

1 

do. 

tek. 

do. 

France        30  days 

• 

do. 

Florence  S  sometimes  accounted  >    d 
C     as  treble  usance     5 

Genoa        is 

3  calendar  months  after  date 

Hamburgh 

1 

do. 

- 

do. 

Holland 

1 

do. 

- 

do. 

Leghorn 

3 

do. 

- 

do. 

Lisbon 

2 

do. 

- 

do. 

Lucca  sometimes 

3 

-• 

do. 

Lisle 

1 

do. 

- 

do. 

Madrid  and 
all  Spain 

i° 

do. 

« 

do. 

Middleburg 

1 

do. 

m 

do. 

Milan 

3 

do. 

- 

do. 

Portugal 

2 

do. 

- 

do. 

Paris  (d) 

1 

do. 

- 

do. 
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A  mace  between  >  Rotterdam  is   x  cahndar  month  after  date,    when  thT 
London  and       S                                                                               presentment 

Rome  3  do.  -  do.               should  be 

Roan  1  do.  -  do.               mad^ 

Spain  2  do.  -  do. 

Venice  (a)  3  do.  -  do* 

Zant  3  do.  -  do. 

Zealand  1  do.  -  do. 

< 

f  Brabant,  France,  Flanders 
Usance  between  Amsterdam(6)  and  <  and  Holland  or  Zealand,  is 

(_  1  calendar  month. 

Usance  between  Amsterdam  and       $  Italy,  Spain,  and  Portugal,  is 
uance  between  Amsterdam  ana      ^   2  calendar  months  (c). 

TFrankfort,  Nuremburgh,  Vi- 

I      ena,  and  other  places  in 

r  u  i.  a      *     i        ~  a  j      Germany,    on    Hamburg 

Isance  between  Amsterdam  and<(      andBrestau,  14  days  after 

sight,  2  usances  28  days, 
and  half  usance  7  days. 

These  usances  are  calculated  exclusively  of  the  day  of  the  date 
of  the  bill.  At  the  expiration  of  the  appointed  usance  the  bill 
would  be  apparently  due,  but  the  custom  of  merchants  has  allowed 
the  drawee  further  time,  called'days  of  grace,  which  are  in  general 
calculated  as  before  mentioned,  exclusively  of  the  last  day  of 
usance ;  and  on  the  last  of  these  three  days  the  bill  should,  in  this 
country,  be  presented  for  payment  (  d ). 

•When  bills,  &c.  are  payable  at  one,  two,  or  more  months  after  Bills  payable 
'hit  or  sight,  the  mode  of  computing  the  time  when  they  become  ^^n  * 
due,  differs  from  the  mode  of  computation  in  other  cases.    In  due. 
general,  when  a  deed  or  act  of  parliament  mentions  a  month,  it  is  [  *  343  3 
construed   to  mean  a  lunar  month,  or  twenty-eight  days,  unless 
otherwise  expressed  ft  J  ;  but  in  the  case  of  bills  and  notes,  the 
rule  is  otherwise,  and  when  a  bill  is  made  payable  at  a  month  or 
months  after  date,  the  computation  must  in  all  cases  be  by  calendar 
and  not  by  lunar  months ;  (1)  thus  when  a  bill  is  dated  the  1st  of 

{a)  Lutw.  885.— Ravi.  114. 

(6)  Mollov.  84.— Kyd.  4,  5. 

(0  Mitford  v.  Walcot,  12  Mod.  410.— Bayl.  114, 

00  Ante,  338. 
o  (<•)  2  Bhu  Com.  141.— Lacoo  v.  Hooper,  6 T.  R.  224.— Castle  v.  Hurditt, 
3  T.  R.  623. — The  King  v.  Addcrley,  Dougl.  464.     As  to  lunar  and  calen- 
dar months,  and  how  they  are  calculated,  see  Lang*  v.  Gale,  1  M.  &  S.  111. 
—Watson  v.  Pears,  2  Campb.  294.— Cathcart  v.  Hardy,  2  M.  &  S.  536. 


(1)  The  same  rule  is  recognized  in  the  United  States.    LeffingweU  y. 
ff  am*,  1  John.  Cas.  99.    See  Loritig  v.  Balling.  15  John.  Rep.  120.    Aad  a 
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BiHs  payable  January,  and  payable  at  one  month  after  date,  the  month  expires 
Sctwhen'  on  ^c  lst  °^  February  (a)»  and  .with  the  addition  of  the  days  of 
due.  grace,  the  bill  is  payable  on  the  4th  of  February,  unless  that  day 

be  a  Sunday,  and  then  on  the  3d.  When  one  month  is  longer 
than  the  succeeding  one,  it  is  said  to  be  a  rule  not  to  go,  in  the 
computation,  into  a  third  month;  thus,  on  a  bill  dated  the  28th, 
29th,  SOth,  or  31st  January,  and  payable  one  month  after  date,  the 
time  expires  on  the  28th  of  February  in  common  years,  and  in  the 
three  latter  cases  in  leap  year  on  the  29th  (6).  When  the  time 
is  computed  by  days,  the  day  on  which  the  event  happens  is  to  be 
excluded  (c). 

When  a  bill  purports  to  be  payable  so  many  days  after  sight, 
the  days  are  computed  from  the  day  the  bill  was  accepted,  exclu- 
sively thereof,  and  not  from  the  date  of  the  bill,  or  the  day  the 
jsame  came  to  hand,  or  was  presented  for  acceptance ;  for  the  sight 
must  appear  in  a  legal  way,  which  is  either  by  the  parties  accept- 
ting  the  bill,  or  by  protest  for  non-acceptance  (d). 
B?S  °a  ****  *WM  respect  to  a  bill  payable  at  sight,  though  from  the  very 
r  *  344  *-i  language  of  the  instrument  it  should  seem  that  payment  ought  to 
be  made  immediately  on  presentment,  this  does  not  appear  to  be 
so  settled.  The  decisions  and  the  treatises  differ  on  the  question, 
•whether  or  not  days  of  grace  are  allowable.  Pothier  ( e ),  enumer- 
ating the  various  kinds  of  bills,  states  that  a  bill  payable  at  sight, 
is  payable  as  soon  as  the  bearer  presents  it  to  the  drawee ;  but  in 
another  part  of  his  work  (/),  it  appears  that  this  opinion  is  founded 
on  the  words  of  a  particular  French  ordinance,  which  cannot  ex- 
tend to  bills  payable  in  this  country :  however,  he  assigns  as  a 
reason  that  it  would  be  inconvenient  if  a  person  who  took  a  bill 
at  sight,  payable  in  a  town  through  which  he  meant  to  travel,  and 
the  payment  of  which  he  stands  in  need  of  for  the  purpose  of  con- 
tinuing his  journey,  should  be  obliged  to  wait  till  the  expiration  of 
the  days  of  grace  after  he  presented  the  bill ;  a  reason  obviously 
as  applicable  to  the  case  of  a  bill  drawn  payable  at  sight  in  this  a* 
in  any  other  country.    Beawes,  in  his  Lex  Mercatoria  (g),  says 


(a)  Beawes,  pi.  253.— Mar.  74,  90.  2d  edit.  p.  19,  24.— Bayl.  113. 
(6)  Mar.  75.— Kyd.  6. 

(c)  Bellasis  v.  Hester,  Lord  Raym.  280.— Bayl.  113. 

(d)  Campbell  v.  French,  6  T.  R.  212.— Com.  Dig.  tit  Merchant,  F.  7.— 
Bayl.  112.     See  Anonymous,  Lutw.  1591. 

(e)  PI.  12.  172,  198. 
(J)  Id.  pi.  172. 
(S)  PI.  256. 


bill  payable  at  so  many  days  after  sight,  means  so  many  days  after  /r>?o>' 
sight,  that  is, .  so  many  days  after  the  acceptance,  for  that  is  the  sight  to 
Much  the  bill  refers.    Mitchell  v.  Defend,  9  Mason's  Rep.  17& 
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that  trills  made  payable  here  at  sight,  have  no  days  of  grace  Bills  at  ujhf 
allowed,  although  it  would  be  otherwise  in  the  case  of  a  bill  made 
payable  one  day  after  sight.  Mr.  Kyd,  in  his  Treatise  (a)  ex- 
presses the  same  opinion.  But  it  seems,  that  the  rule  is  unsettled  (b), 
lo  Dehers  v.  Harriot  (c),  it  was  taken  for  granted  that  days  of 
grace  are  allowable  on  a  bill  payable  at  sight.  The  same  point 
was  decided  in  Coleman  v.  Sayer  (d).  And  in  another  case  (e), 
where  the  question  was,  whether  a  bill  payable  at  sight,  was  in- 
cluded under  an  exception  in  the  stamp  act,  23,  G.  3.  *c.  49.  s.  4.  in  [  *  345  "J 
favour  of  bills  payable  on  demand,  the  court  held  that  it  was  not ; 
and  Buller,  J.  mentioned  a  case  before  Willes,  C.  J.  in  London,  in 
which  a  jury  of  merchants  was  of  opinion,  that  the  usual  days  of 
grace  were  to  be  allowed  on  bills  payable  at  sight  And  Mr. 
Selwyn,  in  his  Nisi  Prius,  observes,  that  the  weight  of  authority 
is  in  favour  of  such  allowance  (/). 

When  a  check  or  bill  or  banker's  note  is  expressed  to  be  pay-  ^ICJ 
able  on  demand,  or  when  no  time  of  payment  is  expressed,  it  is  &c.  payable 
payable  instantly  on  presentment,  without  any  allowance  of  days  ™  demand 
of  grace,  and  the  presentment  for  payment  of  such  a  check  or  presented 
bill  must  be  made  within  a  reasonable  time  after  the  receipt  of  ">r  payment' 

It  has  been  frequently  disputed,  whether  it  is  the  province  of 
the  court,  or  of  a  j  ury,  to  determine  upon  the  reasonableness  of  the 
time  within  which  a  check,  &c.  payable  on  demand,  should  be 
presented  for  payment.    Formerly  it  was  thought  that  it  was  a 

(a)  Page  10. 

(A)  Bayl.  62, 66,  2d  edit.— Bayl.  3d  edit.  pa.  42, 109,  110. 
(c)  Dehers  v.  Harriot,  1  Show.  163.— Mod.  Ent.  316. 
(</)  Coleman  v.  Sayer,  Barnard  Rep.  B.  R.  303.— Vin.  Ab.  Bills  of  Ex- 
change. 
(<)  P Anson  v.  Thomas,  B.  R.  Trin.  24  G.  3.  ante,  71. 
(/)  Selw.  4th  edit  339;  and  see  Bayl.  42, 109, 110. 
(*■)  Bayl.  103, 4,  5. 


(1)  The  same  rules  have  been  recognized  in  the  United  States.  A  note 
which  expresses  no  time  of  payment,  is  by  law  payable  immediately.  Her- 
*dc  ▼.  Bennett,  8  John.  Rep.  374.  Thompson  v.  Ketcham,  8  John.  Rep.  189. 
field  y.  Nickcrson,  13  Mass.  Rep.  131.  And  checks  and  notes  payable  on 
demand,  must  be  demanded  within  a  reasonable  time.  Freeman  v.  Hashing, 
2  Calnes9  Rep.  369.  Cruder  v.  Armstrong,  3  John.  Cas.  5.  Conroy  v.  War- 
ren, 3  John.  Cas.  259.  But  if  the  drawer  of  the  check  sustain  no  injury  by 
the  delay,  as  where  the  bank  has  always  remained  in  pood  credit,  and  the 
drawer  had  defeated  the  payment  of  the  check  by  withdrawing  his  fund*, 
from  the  bank,  he  cannot  object  to  a  delay  in  presenting  it.  Ibid.  If  a  cre- 
ditor receive  an  order  on  a  third  person  for  his  debt,  and  neglect  to  pre- 
Bent  it  for  payment  in  a  reasonable  time,  the  drawer  will  be  discharged. 
Brrmerr.  .fa**,  3  John.  Rep.  230.  and  see  Tucker  v.  Maxwell,  11  Ma^s, 
R*p.  143. 
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When  question  for  the  jury ;  but  the  decisions,  even  of  mercantile  juries, 

&ce°  pa^ble  were  f°unc*  so  muc^  at  variance  from  each  other,  that  for  the  sake 
on  demand  of  certainty  on  the  subject,  it  is  now  settled,  that  the  reasonable- 
©resented  nes3  of  the  time  for  presentment  is  partly  a  question  of  fact,  and 
for  payment,  partly  of  law;  the  jury  are  to  find  the  facts,  such  as  the  distance 
at  which  the  parties  are  from  each  other,  the  course  of  the  post, 
&c. ;  but  when  those  facts  are  established,  the  reasonableness  of 
the  time  is  a  question  of  law,  upon  which  the  judge  is  to  direct  the 
jury  (a),  though  judges  may  take  the  opinion  of  a  jury,  as  to  what 
is  convenient  with  reference  to  mercantile  transactions  (fr).  This 
[  *  546  3  doctrine,  though  formerly  by  no  *means  universally  assented  to  (c) 
is  founded  upon  the  soundest  principles  of  law  (d)  ;  it  is  justified 
also  in  point  of  expediency,  for  we  find  the  most  contradictory 
decisions  of  juries,  when  the  point  was  left  to  them.  Thus,  in 
some  cases,  the  keeping  of  a  check  or  bill,  payable  on  demand, 
three,  four,  or  five  days  was  holden  not  too  long  (e) ;  and  in 
another  case  it  was  holden,  that  the  presentment  must  be  made 
within  two  days  (/),  and  in  subsequent  cases,  that  it  should  be 
made  the  day  the  bill  is  received,  and  that  even  an  hour  is  an  un- 
reasonable time  (g)  ;  and  the  opinions  of  juries  of  merchants  has 
been,  that  a  check  on  a  banker,  or  a  cash  note,  payable  on  demand 
ought,  if  given  in  the  place  where  it  is  payable,  to  be  presented  for 
payment  the  same  day  it  is  received,  if  the  distance,  or  other  cir- 
cumstances will  possibly  allow  fhj. 

Considering  it  then  to  be  settled,  that  the  time  when  the  present- 
ment for  payment  must  be  made  is  in  general  a  question  of  law, 
we  have  now  to  examine  what  is  the  rule  of  law  upon  the  subject- 
Upon  this  question  it  has  been  observed,  that  there  is  no  other 


(a)  Ante,  335,  6— Bayl.  103.— 2  Taunt  394.— Tindal  v.  Brown,  1  T.  1?. 
168.— -Darbishire  7;.  Parker,  6  East,  3,  9,  10,  11, 14,  16.— Parker  v.  Gordon, 
7  East.  336.— Haynes  v.  Birks,  3  Bos.  &  Pul.  599.— Appleton  v.  Swcetap- 

ple,  1  Esp.  N.  P.  58.— Bavl.  106,  note  c The  King  v.  the  Dean  of  St 

Asaph,  3  T.  R.  428,  n.  a. 

(6)  Per  Grose,  J.  in  Scott  v.  Liffbrd,  9  East.  347. 

(c)  Russell  v.  Langstaftc,  Doujrl.  515. — Muilman  v.  D'Egutno,  2.  If.  Ma- 
568,  9 — Hankey  v.  Trotman,  1  Bla.  Rep.  1.— Bayl.  107.— Kyd.  41— Potb. 
pi.  140. 

(d)  Darbishire  v.  Parker,  6  East.  10. 

(<?)  Phillips  v.  Phillips,  2  Freem.  247.— Crawley  v.  Crowther,  id.  257. 

(f)  Mainwaring  v.  Harrison,  1  Stra.  508. 

(g)  Per  Lord  Mansfield,  in  Tindal  v.  Brown,  1  T.  R.  168, 9. — Hankey  r. 
Trotman,  1  Bla.  Rep.  1.— Bcawqs,  229. — Kyd.  45.— Appleton  v.  Sweet- 
apple,  1  Esp.  N.P.  58.  Bayl.  106,  post,  348.irPocklington  v.  Silvester,  post, 

(h)  Appleton  v.  Sweetapple,  1  Esp.  N.  P.  58.— Bayl.  106,  post,  343. 
Hussell  v.  Langstafle,  Doug].  515,  n.  b.  110. — Brown  v.  Collinson,Beawcs, 
pi.  259.— Kyd.  43, 45.— Hankey  v.  Trotman,  1  Bla,  Rep.  1. 
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settled  rule  than  that  the  presentment  must  be  made  within  a  When 
reasonable  time,  which  must  be  accommodated  to  other  business  gtc      '  aWe 
and  affairs  of  life,  and  the  party  is  not  bound  to  neglect  every  <m  demand 
other  transaction,  in  order  to  present  the  bill,  note,  or  check,  pay-  presenteti 
able  on  demand,  the  same  day  it  is  issued  (a).     And,  as  observed  for  payment. 
by  Lord  *Mansfield,  it  would  be  unreasonable  to  suppose,  that  a    L  *  347  ] 
tradesman  should  be  compelled  to  run  about  the  town  with  a 
dozen  drafts,  from  Charing-cross  to  Lombard-street,  on  the  same 
day;  and  he  directed  the  jury  to  consider,  that  twenty-four  hours 
uas  the  usual  time  allowed  for  the  presentment  for  payment  (6). 

It  is  laid  down,  that  upon  a  bill  or  note,  payable  on  demand,  or 
at  sight,  and  given  for  cash  by  a  person  who  makes  the  profit  by 
the  money  on  such  bills  or  notes  a  source  of  his  livelihood,  such 
as  a  country  banker,  it  is  difficult  to  say  what  length  of  time  such 
person  shall  be  entitled  to  consider  unreasonable ;  but  upon  such 
!>i!is  or  notes  given  by  way  of  payment,  or  paid  into  a  banker's,  any 
time  beyond  that  which  the  common  course  of  business  warrants 
is  unreasonable  (c). 

Upon  a  bill  or  note  of  this  kind  given  by  way  of  payment,  the 
course  of  business  seemed  formerly  to  allow  the  party  to  keep  it, 
if  it  was  payable  in  the  place  where  it  was  given,  until  the  morning 
of  the  next  day  of  business  after  its  receipt  (d),  and  according  to 

(a)  Darbishire  v.  Parker,  6  East.  4,  8,  9.— Kyd.  129. 

W  Beawes,  pi.  229 Kyd.  45,  127,  8.—  Ward  v.  Evans,  2  Salk.  442,  Jf. 

*  -Scott  v.  Lifford,  9  East.  347. 

(f)  Bayl.  104. 

(rf)  Bayl.  104.— Ward  v.  Evans,  2  Lord  Raym.  928.  A  banker's  note 
^as  paid  to  the  plaintiff's  servant  at  noon,  and  presented  for  payment  the 
ntxt  morning',  at  which  time  the  banker  stopped  payment.  On  a  case  re- 
served, the  court  held  it  was  presented  in  time,  and  judgment  was  given 
for  the  plaintiff. 

Moor  v.  Warren,  1  Stra.  415.  The  defendant  gave  the  plaintiff  a  banker's 
note  at  two  o'clock  in  the  afternoon,  and  he  tendered  it  for  payment  the 
iest morning  at  nine:  the  banker  stopped  a  quarter  of  an  hour  before; 
aid  Hratt,  C.  J.  told  the  jury  the  loss  should  fall  on  the  defendant,  thero 
b^ing-  no  laches  in  the  plaintiff,  who  had  demanded  the  money  as  soon  as 
*a*  usual  in  the  course  of  dealing,  and  that  keeping  the  note  till  next 
naming  could  not  be  construed  giving  a  new  credit  to  the  banker,  and  the 
j'lry  found  for  the  plaintiff.  In  Holmes  v.  Barry,  Stra.  415,  the  circuin- 
^nces  were  the  same,  and  King,  C.  J.  of  the  Common  Pleas,  gave  similar 
«l  rcctions,  and  the  jury  found  accordingly. 

^Fletcher  v.  Sandys,  2  Stra.  1248.  A  banker's  note  was  paid  to  the  plain- 
ti-T  after  dinner,  and  he  sent  it  for  payment  the  next  morning,  but  the 
[>:  nker  had  stopped  payment ;  and  Lee,  C.  J.  ruled,  that  there  were  no 
'■aches  in  the  plaintiff,  and  that  in  all  these  cases  there  must  be  a  reasonable 
tine  allowed  consistent  with  the  nature  of  circulating  paper  credit. 

Turner  and  others  v.  Mead,  1  Stra.  416.  The  defendants  paid  the  Sword-  ' 

bl'ide  Company,  the  plaintiffs,  two  bankers'  notes  at  three  o'clock  in  the 
afternoon,  and  the  next  morning  their  servant  left  them  at  the  bankers  in 
order  to  call  for  the  money  in  the  evening,  it  then  being  the  custom  with 
the  plaintiffs  and  the  bank,  to  send  out  their  notes  in  the  morning,  and  to 
ciil,  fbr  the  money  La  the  afternoon.    The  plaintiffs'  servant  called  for  the 
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When  *more  recent  decisions,  it  should  seem,  that  if  such  a  bill  or  note 

&cfC  p^bie  were  PV^6  by  or  at  a  banker's,  it  would  suffice  to  present  it  for 
on  demand     payment  at  any  time  during  banking  hours  of  the  day  after  it  is 
TOesented6     ttveived  (a).  Thus  where  a  note  of  this  kind,  payable  in  London, 
for  payment,  was  given  there  in  the  morning,  a  presentment  the  next  morning 
[  *  348  3    was  held  by  the  court  sufficiently  early,  though  juries  have  en- 
deavoured to  establish  a  contrary  rule,  and  to  find  that  the  instru- 
ment must  be  presented  the  day  it  is  received  (b) ;  and  though 
£  *  349  J    it  has  been  supposed  "that  the  presentment    must  be  in  the 
forenoon  of  the  next  day  (c) ;  yet  the  party  has  twenty-four 

money  between  four  and  fire  in  the  afternoon,  and  the  banker  had  just 
stopped  payment,  and  because  the  plaintiffs  had  done  nothing  more  than 
was  usual  in  leaving  the  notes  in  the  morning  without  taking  the  money, 
Pratt,  C.  J.  directed  the  jury  to  find  for  them,  which  they  did. 

Hoar  v.  Da  Costa,  2  Stra.  910.  The  defendant  paid  the  plaintiff  a  banker's 
note  at  twelve ;  he  put  it  into  the  bank  at  one,  and  at  ten  the  next  morning 
the  runner  from  the  bank  carried  it  with  other  notes,  and  left  them,  as  u  as 
then  usual,  to  call  again  for  the  money :  he  called  at  eleven  and  was  \r]>\ 
the  banker's  servant  was  gone  to  the  bank  ;  he  called  again  at  two,  whin 
the  banker  said  he  was  going  to  stop  and  refused  payment,  but  he  pan- 
small  notes  till  four  o'clock.  The  defendant  jrave  notice  to  the  plaintiti 
the  next  morning,  the  question  was,  whether  this  note  was  payment  to  the 
plaintiff.  It  was  insisted  for  the  defendant,  that  if  the  note  had  been  ten- 
dered  by  itself,  it  would  have  been  paid ;  and  for  the  plaintiff  j  that  if  there 
had  been  no  demand  there  would  have  been  no  laches,  being  within  a  day 
after  the  receipt.  Raymond,  C.  J.  said  there  was  no  standing  rule,  and  leu 
it  to  the  jury,  who  found  for  the  plaintiff. 

(a)  Robson  v.  Bennet,  2  Taunt.  388.  post,  351 ;  and  Pocklington  v.  Sil- 
vester, post,  351, 2. 

(*)  Bayl.  106,  7.— Beawes,  pi.  229.— Kyd.  45, 127;  see  Ward  v.  Evans. 
and  other  cases  in  notes,  ante,  247. 

Appleton  v.  Sweetapple,  K.  B.  Mich.  23  G.  3. 1  Esp.  N.  P.  58.— Pa>' 
106.  note  c.  9.  C. — 2  Taunt.  394.  The  case  was,  that  plaintiff  reccivni 
from  the  defendant  a  banker's  note  at  one  o'clock  in  the  day,  but  did  no' 
call  for  payment  the  whole  of  that  day,  and  in  the  evening  of  it  the  banker 
foiled.  A  verdict  was  found  for  the  defendant,  on  the  ground  that  it  va.* 
the  custom  of  the  City  that  bills  should  be  brought  for  payment  the  da\ 
they  are  received,  but  on  a  motion  for  a  new  trial,  it  appearing  that  then 
were  many  exceptions  to  this  custom,  as  in  the  case  of  factors  at  Bear-kej. 
the  salesmen  at  Smithfield,  and  others,  the  court  held  that  it  was  not  suili 
ciently  proved,  and  even  if  the  decision  had  been  on  that  ground,  it  nuK 
appear  that  the  custom  was  reasonable,  or  the  court  would  controul  it,  and 
therefore  granted  a  new  trial.  The  jury  found  again  for  the  defendant. 
but  against  the  judges'  direction:  a  second  new  trial  was  granted,  an-: 
the  jury  again  found  for  the  defendant,  and  then  the  court  refused  to  in- 
terfere. 

(c)  East  India  Company  *.  Chitty,  2  Stra.  1175.— Bayl.  104,  5.— Main- 
waring  v.  Harrison,  1  Stra.  508.  On  Saturday  the  17th  of  September,  abmt 
two  o'clock,  Harrison  gave  Main  waring  a  banker's  note,  dated  the  5th  tf 
September,  and  payable  to  Harrison  or  order  on  demand;  Mainwaring  pa  i 
it  away  the  same  afternoon  to  J.  S.  and  he  presented  it  for  payment  on 
Tuesday  morning,  as  soon  as  the  shop  was  open,  but  the  banker  stopped 
payment  at  that  time.  Mainwaring'  paid  the  money  to  J.  S  and  brought 
tliis  action  to  recover  it  from  Harrison.  Pratt,  C.  J.  left  it  to  the  jury  whe- 
ther there  had  been  any  neglect,  and  observed,  that  as  Harrison  had  kot 
it  eleven  days,  he  probably  would  not  han  ier  auded  pa\  ment  sooner  th**» 
J.  §•  did.    The  jury  wished  to  leave  it  to  the  court  whether  there  had 
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bour9  (a),  or  according  to  a  more  recent  decision,  he  has  the  ^J^*®  MHb^ 
whole  of  the  banking  hours,  or  hours  of  business  of  the  next  day  &c  payable 
to  make  the  presentment  (b).  •*  «*•»» ™* 

It  lias  been  held,  that  a  bill  or  note  of  this  kind  given  by  way  of  ~naented 
fajoaent  to  a  banker  must  be  presented  by  him  as  soon  as  if  it  had  tor  payment, 
been  paid  into  his  hands  by  a  customer  (c),  and  that  if  such  a  bill 
or  note  be  paid  into  a  banker's,  and  be  payable  at  the  place  where 
the  banker  lives,  it  must  be  presented  the  next  time  the  banker's 
clerk  goes  his  rounds  (c),  but  it  should  *seem  that  in  all  cases  it    £  *  850  3 
suffices  for  a  banker  to  present  such  check  the  day  after  he 
receives  it  (rf). 

If  a  bill  or  note,  payable  on  demand,  be  payable  elsewhere  than 
la  the  place  where  it  was  given,  it  is  laid  down  that  the  party 
receiving  it  must  forward  it  for  payment  by  the  post  of  the  natt 
day  after  he  received  it  («),  although  that  post  may  go  out  on  fro 
same  day.  But  from  other  cases  it  should  seem,  that  it  would 
suffice  if  such  bill  or  note  were  forwarded  for  payment  by  the 
regular  post  on  the  day  after  it  is  received  (/).  It  is  certain 
however,  that  holders  not  forwarding  such  bill  or  note  for  pay* 


been  reasonable  time,  but  the  Chief  Justice  told  them  they  were  judges  of 
that,  upon  which  they  found  for  the  defendant,  and  gave  it  as  their  opi- 
nion, that  a  person  who  did  not  demand  a  banker's  note  in  two  days,  took 
the  credit  on  himself. 

East  India  Company  v.  Chitty,  2  Stra.  1175.  At  half-past  eleven  in  the 
morning  of  the  18th  of  January,  the  defendant  paid  the  East  India  Com- 
pany's cashier,  a  banker's  note,  and  they  did  not  send  it  for  payment  till 
tbe  next  day  at  two,  at  which  time  the  banker  stopped  payment.  The 
question  was,  who  should  bear  the  loss  ?  and  upon  examining  the  mer- 
chants, it  was  held  that  the  Company  had  made  it  their  own  by  not  send- 
ing* it  out  the  afternoon  they  received  it,  or  at  furthest,  the  next  morning, 
aad  tbe  jury  found  accordingly  for  the  defendant. 

(a)  Per  Lord  Mansfield ;  see  Deawes,  pi.  229.— Kyd.  45. 

(6)  Pocklington  v.  Silvester,  post,  351. 

(c)  Bayl.  107 Hankey  v.  Trotroan,  1  Bla.  Rep.  1.    The  plaintiff  was  a 

banker,  and  had  a  bill  on  the  defendant,  for  which  the  defendant  paid  him 
a  draft  upon  another  banker  at  twelve  at  noon,  and  the  plaintiff  got  it  mark- 
ed for  acceptance  that  night;  before  the  next  morning  the  banker  on  whom 
it  was  drawn  stopped.  The  question  was,  whether  the  plaintiff  or  defendant 
should  bear  the  loss  ?  The  jury  found  a  verdict  for  the  defendant,  and  upon 
i  rule  to  shew  cause  why  there  should  not  be  a  new  trial,  and  cause  shewn, 
tbe  court  (Wright,  J.  dubitante)  held  that  it  was  a  question  of  fact,  whe* 
■her  the  plaintiff*  had  sufficient  time  for  receiving  the  money,  of  which  the 
jury  were  the  proper  judges,  and  the  verdict  stood. 

But  see  the  cases  oi  Rickford  v.  Ridge,  2  Campb.  537 ;  and  Robson  v. 
Bennet,  2  Taunt.  388,  and  post,  351. 

lathe  last-mentioned  case,  Mansfield,  C.  J.  said,  that  Hankey  v.  Trotman 
sad  been  overrated  by  Appleton  t>.  Sweetapple.    See  2  Taunt.  3$4. 

(<0  Rickford  v.  Ridge,  2  Campb.  537.  post,  352 ;  and  Robson  v.  Btnnet 
2  Taunt  388»  post,  351. 

(e)  Bayl.  104,  5.  * 

(/)  Rickford  t.  tiidge,  2  Campb.  357,  po?t,  382.— DarbisMrc  v.  Parke*, 
*  East  3. 


•*  PRESENTMENT  OF  A  BILL,  &C. 

When  meat,  by  the  post,  or  some  conveyance  of  the  day  after  H  wa§ 

&c?°  payable  receive^»  would  be  deemed  laches  (a). 

en  demand  With  respect  to  a  check  on  n  banker^  it  is  now  settled  that  it 

presented  suffices  it  to  present  it  for  payment  to  the  banker  at  any  time 
for  payment,  during  banking  hours  on  the  day  after  it  is  rbceived,  and  that  do 
laches  can  be  imputed  to  the  holder  in  not  presenting  it  for  pay- 
ment in  the  morning  of  the  second  day,  although  the  bankers  paid 
£  *  351  3  *drafts  on  them  until  the  afternoon,  and  then  stopped  payment  (6). 
And  where  a  person  in  London  received  a  check*  upon  a  LonHon 
banker,  between  one  and  two  o'clock,  and  lodged  it  soon  after 
four  with  his  banker,  and  the  latter  presented  it  between  five  and 
six,  and  got  it  marked  as  a  good  check,  and  the  next  day  at  noon, 
presented  for  payment  at  the  clearing-house,  the  court  held  that 
dftre  had  been  no  unreasonable  delay  either  by  the  holder  in  not 
presenting  it  for  payment  on  the  first  day,  which  he  might  have 
done,  or  by  his  banker  in  presenting  it  at  the  clearing-bouse  only 

• 

(a)  Bayl.  104,  5,  and  note  to  Beccling  and  others  v.  Gower,  1  Holt,  C. 
N.  P.  315,  6. 

Action  for  money  had  and  received.    The  defendant  paid  the  plaintiffs 
a  check  of  20/.  drawn  on  the  Maidstone-bank,  on  the  5th  of  April.    It  was 

S'ven  to  the  plaintiffs  at  the  time  of  Tunbridge  market,  and  they  gave 
eir  own  notes  in  exchange.  It  was  given  some  time  before  the  post  set  oat 
on  the  5th.  The  plaintiffs  kept  it  all  the  5th  and  6th,  but  sent  it  to  Maid- 
Stone  by  the  carrier  on  the  morning'  of  the  7th ;  the  carrier  reached  Maid- 
stone at  nine  o'clock  on  the  7th,  but  the  Maidstone-bank  did  not  open  that 
morning.  If  it  had  been  sent  by  the  post  of  the  6th  it  would  have  reached 
Maidstone  at  an  hour  earlier,  vi*.  at  eight  o'clock  in  the  morning  of  the 
7th.  Best,  Serjeant,  for  the  defendant,  contended  that  the  plaintiffs  had 
been  guilty  of  laches.  Blosset,  Serjeant,  for  the  plaintiffs  contra,  relied  on 
Rickford  v.  Ridge,  2  Caropb.  537.  Gibbs,  C.  J.— The  plaintiff  cannot  reco- 
ver, they  have  been  guilty  of  laches ;  I  will  not  say  that  it  was  not  their 
duty  to  have  sent  the  check  off  by  the  post  of  the  5th,  but  the  extreme 
time  up  to  which  they  were  justified  in  seeping  it  was  till  the  post  of  the 
6th.  They  do  not  send  it  till  the  7th.  It  does  not  matter  when  the  car- 
rier arrived,  they  must  suffer  for  their  negligence.    Plaintiffs  nonsuited. 

(b)  Pocklington  v.  Silvester,  Sittings  at  Guildhall,  after  Trin.  Terra,  57 
Geo.  3.  This  was  an  action  brought  by  the  plaintiffs  for  the  amount  of  a 
check  given  by  the  defendants  to  the  plaintiffs.  The  defendants  drew  the 
check  on  their  bankers,  Messrs.  Mainwaring  &  Co.  which  was  paid  to  the 
plaintiffs  at  eleven  o'clock  in  the  morning  on  the  16th  of  November,  'IS  17, 
which  was  not  presented  till  near  five  o'clock  on  the  17th.  The  banker* 
stopped  payment  at  four  o'clock  on  the  17th  of  November,  and  the  de- 
fendants had  notice  thereof  that  evening.  At  the  trial  before  Gibbs,  C.  J- 
at  Guildhall,  he  directed  a  verdict  for  the  plaintiff,  on  the  ground  that  the 
plaintiffs  had  the  whole  of  the  banking  hours  of  the  next  day  to  present  the 
check  for  payment.  The  jury,  however,  contrary  to  the  direction  of  the 
judge,  found  for  defendants.  In  the  ensuing'  term  the  plaintiff  obtained  a 
rule  for  a  new  trial,  and  upon  the  second  trial  before  Burrough,  J.  at  CiuiM- 
hall,  10th  of  December,  1817,  he  directed  a  verdict  for  the  plaintiffs,  saying 
that  whatever  doubts  had  been  formerly  entertained,  it  was  now  establish- 
ed as  a  rule  of  lt>w,  that  the  party  receiving  a  check  on  a  banker,  has  tlie 
whole  of  the  banking  hours  of  the  next  day  to  present  it  fbr  payment.  Thr 
jury  found  accordingly.  See  also  Robson  and  another  v.  Bennet  and  air 
tfcgr,  2  Taunt.  388^-Rickford  v.  Ridge,  2  Campb.  537. 


FOR  PAYMENT. 

•d  the  following  day  at  noon ;  it  being  proved  to  he  the  usage  ^en 
imong  such  bankers,  not  to  pay  checks  presented  by  one  banker  &c.  payable 
to  another  after  four  o'clock,  but  only  to  mark  them  if  good,  and  to  *»  dcTVtTf 
pay  them  the  next  day  at  the  clearing-house  (a).    And  it  has  been  presented 
bolden  that  a  London  banker  who  receives  a  check  by  the  general  for  payment 
post,  is  not  bound  to  present  it  for  payment  until  the  following    ■*  -1 

day  (bj. 

(a)  Robson  v.  Bennett,  2  Taunt  388.  On  the  11th  of  September,  be- 
tween one  and  two  o'clock,  the  defendants  gave  the  plaintiffs  a  check  up- 
on Bloxam  and  Co.  their  bankers,  in  payment  for  goods.  The  plaintiffs 
lodged  the  check  with  Messrs.  Harrison,  their  bankers,  a  few  minutes  after 
four,  and  they  presented  it  between  five  and  six  to  Bloxam  and  Co.  who 
muted  it  as  good :  it  was  proved  to  he  the  usage  amongst  London  bank- 
ers not  to  pay  any  check,  presented  by  or  on  behalf  of  another  banker,  af- 
ter four  o'clock,  out  merely  to  mark  it  if  good,  and  pay  it  the  next  day  at 
the  clearing-hocuie.  On  the  12th,  at  noon,  Harrison's  clerk  took  this  check 
to  the  cleariag-house,  but  no  person  attended  for  Bloxam  and  Co.  who 
stopped  payment  at  nine  on  that  morning,  and  the  check  therefore  was 
treated  as  dishonoured.  The  plaintiffs,  in  £oing  with  the  check  to  Harri- 
son's, passed  Bloxam's  house.  On  a  case  stating  these  facts,  the  court  held, 
that  there  had  been  no  laches  in  the  plaintiffs  in  not  presenting  the  check 
to  Bloxam  and  Co.  on  the  11th  for  payment,  or  in  his  bankers  in  not  pre- 
senting it  at  the  banking  house,  but  merely  at  the  clearinghouse,  and  there- 
fore gave  judgment  for  the  plaintiffs. 

Per  Lord  Mansfield,  C.  J.  The  whole  question  amounts  merely  to  this ; 
arnan  who  has  bought  goods,  and  given  a  draft  on  a  banker,  contends,  that 
he  hat  paid  for  those  goods,  though  the  plaintiff  has  never  received  the 
money.  A  draft  was  drawn  on  the  11th  of  September ;  on  that  day  it  was 
carried  to  the  house  of  the  drawee,  and  in  the  ttnguage  of  those  persons 
was  marked ;  the  effect  of  that  marking  is  similar  to  the  accepting  of  a  bill'; 
for  he  admits  thereby  assets,  and  makes  himself  liable  to  pay.  It  is  the 
practice  of  the  bankers  not  to  pay  bills  of  this  description,  which  are  pre- 
sented after  four  o'clock,  but  to  mark  them  ;  and  it  is  usual  that  bills  mark* 
ed  on  one  day  are  carried  to  the  clearing-house,  where  their  clerks  meet, 
and  paid  there  on  the  next  day.  Therefore  it  is  the  same  thing  as  if  a 
hanker  had  written  on  a  check,  "  we  pay  this  to-morrow  at  the  clearing- 
house." On  the  next  day,  after  marking  the  check,  the  banker  stops  pay- 
ment ;  the  holder's  clerk  goes  to  the  clearing-house,  where  no  clerk  at- 
tends from  Messrs.  Bloxam's,  and  the  bill  is  not  paid,  and  the  first  question 
i%  whether  thepe  is  any  laches  as  to  the  time  of  presentment  ?  As  to  that, 
the  case  of  Appleton  ix.  Sweetapple  decides,  that  a  check  need  not  be  pre- 
sented on  the  day  on  which  it  was  drawn ;  now  this  bill  was  in  fact  present- 
ed and  accepted  on  the  very  day  on  which  it  was  drawn.  The  reason  of 
that  haste  probably  was  in  order  to  fix  the  banker,  lest  the  drawer  should 
he  insolvent  before  the  next  day,  bankers  being  usually  persons  of  great 
substance,  whereas  the  drawer  may  be  of  less  credit;  the  mark  on  the  *-- 

check  is  an  engagement  to  pay  at  a  particular  place ;  is  not  then  the  pre- 
senting it  at  that  place  equivalent  to  presenting  at  the  banking  house  ?  It 
Kerns  that  it  is  ;  and  that  it  therefore  is  no  laches ;  consequently  the  sur- 
plus of  the  money  for  the  coals  remains  due,  and  judgment  must  be  entered 
for  the  plaintiff.  See  also  Reynolds  v.  Chettle,  2  Campb.  596.— Selwyn, 
X.  P.  4th  ed.  341. 

(b)  Rickford  and  others  v.  Ridge,  2  Campb.  537.  The  plaintiffs,  bankers 
*t  Aylesbury,  gave  the  defendant  cash  for  a  check  upon  Smith  and  Co. 
hankers  in  London ;  and  in  an  action  to  recover  this  money,  it  appeared 
that  they  took  the  check  on  the  1:1th  June ;  but,  instead  of  sending  it  to 
London  by  the  post  of  that  day,  which  they  might  have  done,  they  sept  it 
By  a  morning  coach  on  the  14th,  and  their  bankers,  to  whom  it  was  direct* 


OF  PRESENTMENT  OF  A  BILL,  &C. 

Vfoea  «Tt  will  be  observed  that  this  rule  allowing  the  party  receiving 

&c.  payable  a  Wll,  no^e»  or  check,  payable  on  demand,  until  the  next  day  to 
on  demand  present  it  for  payment,  will  not  enable  a  succession  of  persons  to 
presented  ^eeP  8Ucn  instrument  long  in  circulation,  so  as  to  retain  the 
for  payment  liability  of  all  the  parties,  in  case  the  same  should  ultimately  be 
I     *5b  J    dishonoured  by  the  maker  of  the  note,  or  drawee  of  the  check  (a), 

A  presentment  for  payment  of  a  bill,  payable  on  a  day  certain 
should  in  all  cases  be  made  within  a  reasonable  time  before  the 
expiration  of  the  day  when  it  is  due ;  and  if  by  the  known  custom 
day  when  the  °f  any  particular  place,  bills  are  only  payable  within  limited 
presentment  hours,  a  presentment  there,  out.  of  those  hours,  would  be  itn- 
made.  proper  (6).    This  rale  extends  also  to  a  presentment  out  of  the 

Q  *  354  ].  hours  of  business  to  a  person  of  a  particular  •description,  where, 

ed,  received  it  between  three  and  four  o'clock  nn  the  same  day,  and  pre- 
sented it  at  Smith's  house  at  noon  on  the  15th,  when  payment  was  refused. 
It  was  proved  that  bankers  to  the  west  of  St.  Paul's,  where  the  plaintiff's 
bankers  resided,  sent  out  checks  and  bills  for  payment  only  once  in  the 
day,  and  that  generally  before  the  arrival  of  the  post ;  and  therefore  such 
as  arrived  by  the  post  on  one  day  generally  remained  with  them  until  the 
following'  morning :  so  that  had  this  check  arrived  by  the  post  on  the  14th, 
it  woull  not  have  been  presented  until  the  15th.  The  question  therefore 
was,  whether  such  practice  were  reasonable  P  It  was  admitted  that  a  dif- 
ferent practice  prevailed  to  the  east  of  St.  Paul's.  Lord  Ellenborough  said, 
'  "  the  holder  of  a  check  is  not  bound  to  give  notice  of  its  dishonour  to  the 

drawer  for  the  purpose  of  charging  the  person  from  whom  he  received  it. 
.  He  does  enough  it  he  jrressnts  it  with  due  diligence  to  the  bankers  on 
whom  it  is  drawn,  and  gives  due  notice  of  its  dishonour  to  those  only  against 
whnm  he  seeks  his  remedy.  The  question  here  is,  whether  if  the  check 
had  arrived  by  post  on  the  14th,  the  bankers  were  bound  to  present  it  for 
payment  the  same  day  ?  This  must  be  decided  by  the  Law-merchant.  I 
cannot  hear  of  any  arbitrary  distinction  between  one  part  of  the  city  and 
another.  It  is  not  competent  to  bankers  to  lay  down  one  rule  for  the  cast- 
ward  of  St.  Paul's,  and  another  for  the  westward.  They  may  as  well  fix 
upon  St.  Peter's,  at  Rome.  It  is  always  to  be  considered  whether,  under 
the  circumstances  of  the  case,  the  check  has  been  presented  with  reason- 
able  diligence.  This  is  what  the  Law-merchant  requires.  The  rule  that 
the  moment  a  check  is  received  by  the  post,  it  should  infrnriably  be  sent 
out  for  payment,  would  be  most  inconvenient  and  unreasonable.  In  Liver- 
pool, and  other  great  towns,  different  posts  arrive  at  different  hours ;  but  it 
"would  be  impossible  to  have  clerks  constantly  ready  to  carry  out  all  the 
bills  and  checks  that  may  arrive  in  the  course  oT  the  day ;  nor  if  it  were 
possible,  is  it  requisite  that  all  other  business  being  laid  aside,  parties  should 
devote  themselves  to  the  presenting  of  checks.  The  rule  to  be  adopted 
must  be  a  rule  of  convenience;  and  it  seems  to  me  to  be  convenient  and 
reasonable,  that  checks  received  in  the  course  of  one  day  should  be  pre- 
sented the  next.  Is  this  practice  consistent  with  the  Law-merchant?  It 
cannot  alter  it.  Bankers  would  be  kept  in  a  continual  fever  if  they  were 
obliged  to  send  out  a  check  the  moment  it  is  paid  in.  The  arrangement 
mentioned  by  the  plaintiffs'  witnesses  appears  subservient  to  general  con- 
venience, and  not  contrary  to  the  Law-merchant,  which  merely  requires 
checks  to  be  presented  with  reasonable  diligence." 

(a)  Admitted  in  Boehm  r.  Sterling,  7  T.  R.  425. 

(A)  Bayl.  99.  1 10.  Per  Lord  Ellenborough,  in  Parker  v.  Gordon,  6  Es? 
Rep.  42.— 7  East.  385.  and  in  Elford  v.  Teed,  1M.&S.  28.  cited  Mariu* 
3d  edit  187. 


FO&PAYtfBHT. 

by  the  known  custom  of  the  place,  all  such  persons  begin,  and  ??*"*  of  the 
leave  off  business  at  stated  hours  (a);  and  therefore  when  a  bill  is  pr^ntment 
accepted,  payable  at  a  banker's,  it  must  be  presented  there  before  should  be 
five  o'clock,  or  the  usual  hour  of  shutting  up  their  shop,  and  pre-  made# 
sentment  afterwards  will  not  entitle  the  notary  to  protest  it  (b). 
And  it  has  been  recently  determined.ithat  no  inference  is  to  be 
drawn  from  the  circumstances  of  the  bill  being  presented  by  a 
notary  in  the  evening  th^tt  it  had  before  been  duly  presented  with- 
in the  banking  hours  (c).    However  a  presentment  of  a  bill  at  a 
banker's,  w'tere  it  is  payable,  is  sufficient,  although  it  be  made 
after  banking  hours,  provided  a  person  be  stationed  there  by  the 
banker  to  return  an  answer  and  refuses  to  pay  the  bill  (d).    And 

(a)  Bayl.  99.— Leftley  v.  Mills,  4  T.  R.  170. 

\b)  Parker  v.  Gordon,  7  East.  385.-3  Smith,  358.-6  Esp.  Rep.  41.  S. 
C.-Elford  v.  Teed,  1M.&S.  28 — Jameson  v.  Swinton,  2  Taunt  224,— 
2Campb.374.— Selw.  N-  P.  4th  edit.  342. 

Parker  v.  Gordon.  The  drawee  accepted  the  bill,  payable  at  Davison 
and  Co.  his  bankers ;  at  the  part  of  the  town  where  Davison  and  Co.  lived, 
bankers  shut  up  at  six  o'clock.  The  bill  was  not  presented  for  payment 
cntil  after  six,  when  the  shop  was  shut  up.  and  the  clerks  gone.  In  an  ac- 
tion against  the  drawer,  Lorn  Ellenborough  held  that  this  was  not  a  good 
presentment,  and  nonsuited  the  plaintiff;  and  on  a  motion  for  a  new  trial 
the  court  held,  that  if  a  party  took  an  acceptance,  payable  at  a  banker's,  he 
bound  himself  to  present  the  bill  during  the  banking  hours ;  and  therefore 
rule  refused.  N.  Lawrence  and  Le  Blanc,  justices,  said  the  holder  was  not 
bound  to  take  such  acceptance. 

(c)  EKbrd  v.  Teed,  1  M.  &  S.  28. 

(d)  Garnett  v.  Woodcock,  1  Stark.  475.  Indorsee  of  a  bill  against  ac- 
ceptor. The  bill  in  question  was  drawn  by  Hodson  and  Co.  in  Lancashire, 
unon  the  defendants  in  London,  for  the  sum  of  670/.  payable  to  the  order 
of  the  drawers,  and  indorsed  by  the  drawers  to  the  plaintiff.  The  defend- 
ants had  accepted  the  bill  payable  at  Denison's  and  Co.  bankers,  London. 
The  bill  had  been  presented  at  Denison's  and  Co.  between  seven  and  eight 
m  the  evening  of  the  day  when  it  became  due,  and  a  boy  returned  for  an- 
swer, no  orders.  Campbell,  for  the  defendants,  contended,  that  since  the 
bill  was  drawn  in  London,  the  place  of  payment  being  in  the  body  of  the 
bill  and  had  been  accepted,  payable  at  Denison's  and  Co.  a  presentment 
there  was  necessary ;  and  that  this  was  not  a  sufficient  presentment,  and 
cited  Parker  v.  Gordon,  7  East  385.  Elford  v.  Teed,  1M.&S.  28.  There 
the  court  held,  that  the  presentment  at  a  banker's,  after  banking  hours,  was 
a  nullity,  although  the  presentment  in  that  case  had  been  made  by  a  nota* 
*}*•  He  admitted,  that  when  the  bill  had  been  made  payable  at  a  merch- 
ant's, a  presentment,  after  banking  hours,  where  a  negative  answer  had 
been  returned  on  presentment  of  the  bill,  had  been  deemed  sufficient ;  but 
this  was  the  case  of  a  presentment  at  a  banker's. 

Lord  EHcnborotigh.  Bankers  do  not  usually  pay  at  so  late  an  hour ;  but 
«  a  person  be  left  there  who  gives  a  negative  answer,  there  is  no  differ- 
ence between  that  case  and  that  of  a  presentment  at  a  merchant's.  I  think 
rt  w  perfectly  clear,  that  if  a  banker  appoint  a  person  to  attend,  in  order  to 
P*e  an  answer,  a  presentment  would  be  sufficient  if  it  were  made  before 
twelve  at  night.    Verdict  for  the  plaintiff 

In  the  ensuing  term,  Campbell  moved  for  a  rule  to  shew  a  cause  why 
there  should  not  be  a  new  trial ;  and  he  cited  the  words  of  Lawrence,  J.  in 
Parker  r.  Gordon,  7  East.  385,  where  he  says,  "  the  party  might''  have  re- 
fused to  take  this  special  acceptance;  but  if  he  chose  to  *ake  the  accept- 
ance payable  in  that  manner,  payable  at  tRe  banker's,  he  does  not  agree  to 
take  it  payable  at  the  usual  banking  hours  ? 
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/VlB<r  k^  tKC  When  ^6  ^^  ^  ^  ^e  ""  °r  D°te  "  "^  ft  ^^^   ft  P^^eQtr 

presentment  n^nt  at  any  time,  even  late  in  the  evening,  will  in  general 

should  be       suffice  (a). 

made. 

JJfo<fe  of  *0&  presentment  for  payment,  the  bill,  unless  paid,  most  not  be 

presentment,  left,  and  if  it  be,  the  presentment  is  not  considered  as  made  until 

L  J    the  money  is  called  for  (b) ;  and  though  it  has  been  holden  that 

bankers  are  not  guilty  of  neglect  by  giving  up  the  bill  to  the  ao 


Lord  Ellenborough.  In  that  case  no  answer  was  given  upon  the  pre. 
sentment  of  the  bill.  Upon  the  trial,  I  laid  down  nothing"  bat  that,  if  a  ser- 
vant was  stationed  for  the  purpose  of  giving  an  answer,  it  was  sufficient.— 
In  general,  there  are  two  presentments,  one  in  the  morning,  and  the  other 
in  the  evening ;  but  if  there  be  a  presentment  in  the  evening,  and  the  par- 
ty is  ready  to  give  an  answer,  he  does  all  that  is  necessary.  The  banker 
returned  an  answer  by  the  mouth  of  his  servant,  and  nen  constat*  but  that 
he  was  stationed  there  for  the  express  purpose.    Rule  refused. 

(a)  Barclay  v.  Bailey,  2  Carnpb.  527.  The  presentment  of  a  bill  of  ex- 
change for  payment  at  the  house  of  a  merchant,  residing  in  London,  at 
eight  o'clock  in  the  evening  of  the  day  it  becomes  due,  is  sufficient  to 
charge  the  drawer.  Action  against  the  drawer  of  a  bill  of  exchange,  ac- 
cepted by  one  David  Hardy.  At  eight  in  the  evening  of  the  day  the  bid 
became  due,  it  was  presented  at  the  house  mentioned  on  the  face  of  it,  as 
the  drawer's  place  of  residence,  when  the  answer  given  by  a  person  who 
came  to  the  door,  was,  that  Mr.  Hardy  had  become  bankrupt,  and  removed 
into  another  quarter  of  the  town.  On  the  part  of  the  defendant,  it  was 
proved,  that  he  had  a  person  stationed  at  this  house  for  the  purpose  of  ta- 
king up  the  bill,  from  nine  in  the  morning  till  four  in  the  afternoon,  but 
that  no  one  presented  it  during  that  time ;  and  the  point  was  strenuously 
argued,  that  a  presentment  so  late  as  eight  in  the  evening  was  insufficient 
to  charge  the  drawer.  Lord  Ellenborough,  I  think  this  presentment  suf- 
ficient ;  a  common  trader  is  different  from  bankers,  and  has  not  any  pecu- 
liar hours  for  paying  or  receiving  money ;  if  the  presentment  had  been  du- 
ring the  hours  of  rest,  it  would  have  been  altogether  unavailing ;  but  eipht 
in  the  evening  cannot  be  considered  an  unseasonable  hour  for  demanding 
payment  at  the  house  of  a  private  merchant,  who  has  accepted  a  bill.  The 
plaintiff  had  a  verdict. 

S.  P.  Jameson  v.  Swinton,  2  Taunt.  234.-2  Campb.  374.  S.  C— pan- 
croft  v.  Hall,  1  Holt,  C.  N.  P.  476. 

Morgan  v.  Davison,  1  Stark.  114.  Assumpsit  by  the  indorsee  of  a  biD  of 
exchange  against  the  drawer.  The  bill  was  made  payable  at  Herring  and 
Richardson's,  Copthall-court,  London.  The  plaintiff  proved  presentment 
at  Herring  and  Richardson's,  who  were  not  bankers,  in  Copthal-court,  on 
the  day  when  the  bill  became  due,  between  six  and  seven  in  the  evening, 
when  no  one  was  there  but  a  girl  left  to  take  care  of  the  counting-house. 
Lord  Ellenborough  held,  that  this  was  a  sufficient  presentment ;  toe  hour 
was  not  an  improper  one,  and  the  holder  might  reasonably  expect  to  find 
the  party  in  his  counting-house  at  that  time. 

(6)  Hayward  v.  Bank  of  England,  1  Stra.  550 Bayl.  102.— Russell  v. 

Uankey,  6  T.  R.  13. 

Hayward  kept  cash  at  the  bank,  and  paid  in  a  banker's  note ;  the  runner 
to  the  bank  of  England  left  it  the  next  morning,  and  called  for  the  money 
in  the  afternoon,  but  in  the  interval  the  banker  had  stopped ;  and  though 
this  appeared  to  be  the  usual  practice  at  the  bank,  King,  C.  J.  said,  it  was 
dangerous  to  suffer  persons  to  deal  with  notes  in  that  manner,  and  that  the 
Common  Pleas  were  of  that  opinion  in  the  tike  case,  and  he  directed  tk- 
jury  to  find  for  the  plaintiff,  which  they  did.  Sed  vide  Turner  r.  Mead,  * 
Stra.  416.  and  Hoar  v.  Da  Costa,  2  Stra.  910. 
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ctptor,  upon  his  delivery  to  them  of  hit  check  on  another  bank'* 
er  (a) ;  this  doctrine  may  now  be  questionable  (b). 

If  at  any  instant  before  the  actual  payment  of  a  bill  or  check,  Circuntstancr- 
given  upon  a  condition,  the  drawer  discover  that  the  condition  has  tween^^re- 
Dot  been  performed,  he  may  stop  the  payment  thereof  to  the  aentraentand 
party  who  has  thus  eluded  the  condition  (c) ;  and  a  banker  who,  ^ent    P*^ 
upon  presentment  of  a  bill  or  check  for  payment,  cancels  the  ac- 
ceptance or  drawer's  name  by  mistake,  may  yet,  upon  discovering 
his  error,  before  actual  payment,  effectually  resist  such  payment . 
as  if  he  had  not  so  cancelled  the  draft  ((f),  and  where  the  drawee 
of  a  bill,  on  presentment  for  payment,  said  this  bill  will  be  paid, 
bat  we  cannot  allow  you  for  a  duplicate  protest,  and  the  holder 
refased  to  receive  payment  without  the  charges  of  such  protest, 
it  was  held  that  the  drawee  was  not  bound  to  pay  the  bill  (e).    So 
where  bankers,  at  whose  house  by  the  terms  of  the  acceptance  *the    £  *  &5?  J 
hill  was  payable,  had  received  money  for  the  express  purpose  of 
taking  op  the  bill  two  days  after  it  became  due,  and  upon  tender- 
ing it  to  the  holders,  and  demanding  the  bill,  found  that  it  had  been 
lent  back  protested  for  non-payment,  to  the  persons  who  indor- 
sed it  to  the  holders,  it  was  decided  that  such  bankers,  having 
received  fresh  orders  not  to  pay  the  bill,  were  not  liable  to  an 
action  by  the  holders  for  money  had  and  received,  when,  upon  the 
Mi's  being  got  back  and  tendered  to  them,  they  refused  to  pay  the 
money  (/).  But  we  have  seen,  that  if  one  banker  present  for  pay- 
ment to  another  banker  a  check  on  him  in  the  usual  course,  and 
the  latter  marks  it  as  approved,  importing  that  it  shall  be  paid  the 
next  day,  at  the  clearing-house,  this  is  binding  on  the  latter,  and 
is  equivalent  to  an  acceptance,  and  he  must  at  all  events  pay 

If  the  maker  of  a  promissory  note  pay  money  into  the  hands  of 
*n  agent  to  retire  it,  and  the  agent  tenders  the  money  to  the 
holder  on  condition  of  having  it  delivered  up,  and  the  note  being 
mislaid,  this  condition  is  not  complied  with,  and  the  agent  after- 


la)  Russell  v.  Hankey,  6  T.  R.  13. 

(6)  See.  post,  367,  8. 

(0  Wienholt  v.  Spitta,  3  Campb.  376* 

(d)  Raper  v.  Birbeck,  15  East.  17.— Fernandez  v.  Glynn.  1  Campb.  426. 
ante,  230. 

CO  Anderson  v.  Heath,  4  M.  &  9.  303.  ante,  333.  n.  5. 

(/)  Stewart  and  another  v.  Fry  and  another,  1  Moore,  Rep.  74.— 1  Holt., 
C  N.  p.  372.  S.  C.  ante,  254.  When  money  is  to  be  considered  as  parti- 
cularly appropriated  to  payment  of  a  bill,  see  14  East.  582.  590.  ^ 

(jO  Bobson  v.  Bennett,  3  Taunt.  388,  ante,  351 .  W 
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wards  becomes  bankrupt,  with  the  money  in  his  hands,  it  hasbeei 
decided,  that  the  maker  is  still  responsible  on  the  note  (a). 


Sec.  2.    Of       Payment  of  a  bill  may  not  only  be  made  by  the  acceptor,  but 

UUto?*x!dto  ^80   y  any  °*e|k  W^y  to  it,  and  even  by  a  total  stranger,  and 
■whom  it  may  in  case  of  payment  supra  protest  (6),  which  will  be  spoken  of 
be  made.       hereafter  ;    and  that  of  payment  by  the  bail  of  either  of  the 
parties  (c). 
£  *  558  ]      ^Payment  should  always  be  made  to  the  real  proprietor  of  the 
bill  (d),  or  to  one  of  several  partners  (?),  or  to  some  person  au- 
thorized by  him  to  receive  it,  as  a  factor  &c.  (/)(l);  and  payment 
to  the  payee  will,  consequently,  be  inoperative,  if  he  have  ceased 
to  be  the  proprietor  of  it,  by  having  indorsed  it  to  another  per- 
son, and  the  drawee  has  notice  of  the  fact  (g).    And  if  a  bill  be 
payable  to  A.  B.  only,  and  not  negotiable,  it  is  said  that  A.  B.  in 
person  must  appear  to  demand  payment  (h).    If  the  holder  of  a 
bill  die,  payment  should  not  be  made  to  his  personal  representa- 
tive, unless  he  has  power  of  administering  his  effects  (%)•    Bat 
payment  to  a  person  having  obtained  probate  of  a  forged  will  of 
a  deceased  party  will  be  valid  (Ar)/*On  a  bill  payable  to  A.  or  order, 

(a)  Dent  v.  Dunn,  3  Campb.  296. 

(b)  Poth.  pi.  170.' 

(c)  Hull  v.  Pitfield,  1  Wils.  46. 


(d)  Poth.  pi.  142, 3.— Bayl.  142. 

(e)  Duff  v.  East  India  Company,  15 ' 
(/)  Favenc  v.  Bennett,  11  East.  40. 
(g)  Poth.  pi.  164. 

(A)  Marius,  4th  e<L  34. 

(i)  Poth,  pi,  166.— Bayl.  143. 

(V)  Allen  v.  Dundas,  3  T.  £. 125. 


• 


,  (1)  On  presenting  a  note  or  bill  for  payment,  the  holder  roust  have  the 
bill  with  him,  otherwise  the  demand  will  not  be  deemed  effectual  so  as  tc 
charge  the  other  parties.  Freeman  v.  Boynton,  7  Mass.  Rep.  483.  And  » 
the  whole  of  a  set  of  exchange  constitute  but  one  bill,  payment  to  the 
holder  is  good,  whichsoever  of  the  set  he  may  happen  to  have  in  his  pos 
session.  Durkin  v.  Cranston,  7  John.  Rep.  442.  Payment  to  the  general 
indorsee  of  a  bill  is  good,  and  cannot  be  affected  by  any  transactions  be- 
tween him  and  the  person  by  whom  it  was  remitted ;  and  if  the  bill  l»a* 
been  protested  for  non-payment,  he  may  waive  the  default  and  accept  pay- 
ment. Durkin  v.  Cranston.  But  where  a  note  was  indorsed  by  the  defen- 
dant for  the  accommodation  of  the  makers,  who  were  then  in  good  credit, 
and  before  negotiating,  they  became  insolvent,  and  the  defendant  then  di- 
rected them  not  to  part  with  the  note,  which  they  promised,  but  afterward* 
passed  it  to  the  plaintiffs  with  full  notice  of  all  the  circumstances,  in  satis- 
faction of  a  debt,  held  that  the  plaintiffs  could  not  suppoit  an  action  on  the 
note.  SteU&ng  et  al.  v.  Warren*  15  Johns.  Rep.  270. 
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to  the  use  of  B.  payment  should  be  made  to  A.  or  his  indorsee^  Sec-  2.  df 
and  not  to  B  (a).    If  a  bill  be  beneficial  to  a  minor,  payment  to  i^&Tind  /# 
him  would  be  valid  (6) ;  but  a  payment  to  a  married  woman,  after  -whom  it  may 
knowledge  of  that  fact,  would  not  discharge  the  person  making      madtt« 
it  (c).  When  a  bill  is  Indorsed  to  a  person  merely  for  the  the  pur- 
pose of  receiving  payment  for  the  indorser,  and  the  authority  gi- 
ven to  the  indorsee  is  afterwards  revoked,  eithrf  by  the  party  him- 
self or  by  operation  of  law,  as  by  his  death,  itwsaid  that  pay- 
ment to  the  indorsee  will  not  discharge  the  person  making  it,  if 
he  had  notice  of  the  revocation  (d) ;  this  doctrine  however  is  ob-  ' 

jected  to  by  Beawes,  in  his  *Lex  Mercatoria  (e),  and  it  mustcer-  []  *  3£9  ] 
tainly  be  confined  to  the  single  case  of  an  indorsement  to  an  agent 
for  the  purpose  of  his  receiving  payment  for  his  principal.  Pay- 
ment of  debts  should  not  in  general  be  made  to  the  agent  of  an 
attorney  (/ ).  But  in  ordinary  cases,  the  mere  production  of  a  bill 
of  exchange,  note,  or  check,  is  in  general  sufficient  to  warrant 
the  payment  to  the  person  who  produces  it  (g),  and  this  without 
reference  to  the  circumstance  of  his  being  the  habitual  agent  of  the 
same  party  (/i) 

We  have  seen  (i),  that  in  general  when  the  holder  of  a  bill  or 
note  indorsed  in  blank,  or  payable  to  bearer,  loses  or  is  robbed  of 
it,  and  the  person  finding  or  stealing  it,  presents  it  to  the  drawee 
at  the  time  it  is  due,  and  he  pays  it  without  knowing  of  the  loss  of 
robbery,  such  payment  will  discharge  him  ;  and  although  he  had 
notice  of  such  fact,  yet  if  the  person  presenting  the  bill  to  him 
was  a  bona  fide  holder,  such  notice  would  not  invalidate  the  pay- 
ment (1).  But  a  payment  before  a  bill  or  check  is  due,  will 
aotdischargc  the  drawee,  unless  made  to  the  real  proprietor  of  it$ 
aud  therefore  where  a  banker  paid  a  check  the  day  before  it  bore 

i.a)  Cramlington  v.  Evans,  2  Vent.  310.— Carth.  5.  S.  C— March! ngton     w 
'..  Vemon,  1  Bos.  &  Pal.  101.  n.  c.-\Smith  v.  Kendall,  6  T.  R.  123, 4/ante, 

K3-J. 

(6)  Poth.  pi.  166.— Bayl.  143. 

(c)  Id.  167— Barlow  v.  Bishop,  1  East.  167.— Bayl.  143 Ante,  25. 

{d)  Poth.  168.  et  Mar.  72,  3.  sed  quaere,  Tate  v.  Hilbert,  2  Vus.  jun.  114, 
>.  118. 121.— 16  Ves.  jun.  450.  ante,  220, 1.— 2  Bos.  and  Pul.  277. 

M  PL  219. 

(/)  Yates  i\  Freckiington,  Dougl.  622. 

GsO  Owen  v.  Barrow,  New.  Rep.  103.  Per  Mansfield,  C.  J.  Anon.  12 
Mod.  564.  Pal.  P.  &  A.  181. 

(A)  Anon.  12  Mod.  564.-2  Ld.  Raym.  930 Pal.  P.  &  A.  18l!  ' 

(0  Ante,  190,  1. 

"  *»«^^-— — ■ — r — — ^— - ~— — — — — — — — — — . ■ —       -        -    — ^-,-p— — »  r 

(1)  But  if  he  have  notice  before  payment  that  the  bill  has  been  lost,  he 
t*}'s  it  at  his  own  peril,  and  if  it  turns  out  that  the  party  had  no  title,  he 
A'ifl  be  liable  to  the  real  owner,  lovell  v.  Martin,  4  Taunt.  Rep.  799.  See 
Oorgerat  y.  JWCarty,  1  Ycates*  Rep.  94.  i  •  • 

Vo*.  f.        99  ;'.     / 


v*   *y    •• 
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Sect.  2.  Of    date,  which  had  been  lost  by  the  payee,  it  was  adjudged  that  be 
Uuby  and/o  was  ^a^e  to  repay  the  amount  to  the  person  losing  it  (a) ;  and  it 
whom  it  may  is  perhaps  advisable,  that  an  acceptor  should  in  no  case  pay  a  bill 
be  made.        before  it  is  due  (6),  or  after  notice  from  the  drawer  or  indorser 
not  to  pay  it  (c).     And  if  bankers  pay  a  check,  under  circumstan- 
ces which  ought  toJiave  excited  their  suspicion,  and  induced  them 
to  make  inquuMS  before  paying  it,  they  cannot  take  credit  for  the 
[_  *  360  3  amount  in  their  account  *with  the  customer  (d);  and  where  a  per- 
son pays  a  sum  of  money  into  a  banker's  for  a  special  purpose, 
viz,  to  pay  a  particular  bill,  and  the  banker's  clerk,  by  mistake, 
pays  the  money  to  the  holder  of  another  bill,  he  may  sue  the  bank- 
ers for  the  amount,  but  not  the  party  to  whom  the  payment  was 
made  (e).   Where  a  bill,  transferable  only  by  indorsement,  and 
not  indorsed,  is  lost  by  the  person  entitled  to  indorse,  no  other 
person  can  transfer  the  interest  in  the  bill ;  and  consequently  a 
payment  by  the  drawee,  even  to  a  bona  fide  holder,  will  not  in 
such  case  be  protected  (/). 

Payment  to  a  person  or  his  order,  after  the  knowledge  of  his 
having  committed  an  act  of  bankruptcy,  would  be  ineffectual  (g). 
Thus  it  has  been  holden,  that  if  a  banker  pay  a  draft  of  a  trader 
keeping  cash  with  him,  after  notice  of  an  act  of  bankruptcy,  the 
assignees  may  recover  the  money  paid  either  from  the  banker  (A), 
or  from  the  payee  of  the  check,  if  such  payee  had  notice  of  the 
bankruptcy  (i),  unless  the  payment  were  by  compulsion  of  law  (k), 
but  still  until  a  commission  has  issued  against  the  holder,  there 
is  no  defence  to  an  action  at  his  suit  (/) ;  and  after  action  bona 


(a)  Ante,  192. 

(A)  Com.  Dig.  tit.  Merchant,  F.  7 Mar.  129,  ISO. 

(c)  Bacon  v.  Searles,  1  Hen.  Bla.  89.— Mar.  129.— Com.  Dig.  tit  Mcr 
chant,  F.  7.— Ante,  192. 

(d)  Scholey  v.  Ramsbottom,  2  Camp.  485.  ante,  192. 

(e)  Rogers  v.  Kelly,  2  Campb.  123. 

(f)  Mead  v.  Young,  4  T.  K.  28  --Ancherr.The  Governor  and  Coropam 
Of  the  Rank  of  England,  Dougl.  337.  et  ante,  190, 1. 

(?)  Kitchen  v.  Bartsch,  7  East.  53.  ante,  149,  &c— Cooke's  Bankm; 
Laws,  584,  5. 

(A)  Id.  ibid. — Vernon  v.  Hankey,  2  T.  U.  113.— 3Bro.  313. 

(i)  Vernon  r.  Hanson,  2  T.  R.  287. 

(*■)  14  Vcs.  jitn.  557.— 1  Mont.  316. ;  but  sec  Blogg  v.  Phillips, 2 Cm\h 
129. 

(/)  Prichell  and  others  r.  Down  and  others,  3  Campb.  131.  Held  tha 
where  two  partners  have  stopped  payment,  and  a  commission  of  bankrupt 
is  taken  out  against  one  of  them,  a  debtor  to  the  firm,  who  knows  of  th& 
stoppage,  cannot  refus.  to  pay  money  due  to  them  on  the  ground  that  Uk* 
other  may  have  committed  an  act  of  bankruptcy,  in  which  case  his  assigns* 
might  call  upon  the  debtor  to  pay  a  moiety  of  the  money  a  second  t:nv 
Per  Lord  Ellenborough,  C.  J.  The  defendants  are  not  under  the  \>to^ 
tion  of  the  act  46  Geo.  3.  c.  135.  s.  1.  but  before1  it  was  passed  they  co^  > 
not  hive  justified  refusing  to  pay  the  balance  in  their  hands,  under  similtf 


• » 
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fide  brought  *by  such  party,  it  should  seem  that  the  defendant  Sect.  2.  Of 
might  safely  pay  the  money  into  court,  in  order  to  prevent  fur-  ist^tyand  to 
ther  costs  («).  ™h°m  it  may 

So  a  payment  made  to  a  bankrupt,  or  his  order,  without  notice    r  *£6i  "i 
of  his  being  so,  will,  in  all  cases,  discharge  the  person  making 
it  (b) :  and  it  has  been  Golden,  that  if  a  debtor,  not  having  notice 
of  the  bankruptcy  of  his  creditor,  give  him  his  acceptance  in  dis- 
charge of  the  debt,  he  may  afterwards  pay  such  acceptance  to  the  # 
holder  of  the  bill,  although  between  the  time  when  he  accepted                  # 
and  the  time  when  the  bill  became  due,  he  heard  of  the  bankrupt- 
cy, the  giving,  indorsing,  or  accepting  a  bill  of  exchange,  being 
considered  as  an  immediate  payment  within  the  meaning  of  the 
statute  of  James,  which  protects  bona  fide  payments  made  to  a 
bankrupt,  provided  the  bill  be  honoured  when  due  (c). 

So  .also  a  payment  made  by  a  bankrupt  to.  a  person  not  having 
notice  of  the  bankruptcy  or  insolvency,  and  being  a  bona  fide 
creditor  for  goods  sold,  or  by  the  bankrupt's  having  drawn,  negoti- 
ated, or  accepted  a  bill  of  exchange  in  the  usual  or  ordinary 
eourse  of  trade  and  dealing,  is  protected  by  the  statute  19*  G.  £. 
c.  32  (d).  We  have  already  considered  some  of  the  "decisions  [  *  362  ] 
upon  this  act  (e).  It  has  been  doubted  whether  promissory 
notes  (/)  or  checks  on  bankers,  are  within  this  act  (g).    It  has 

• 
circumstances,  to  whatever  subsequent  inconvenience  the  payment  might 
have  exposed  them.  Till  the  party  has  actually  become  a  bankrupt,  and  a  com- 
mission has  been  taken  out  against  him,  he  may  sue  his  debtors.  There  may  be 
peril  in  paying  a  man  who  is  known  to  have  stopped  payment,  but  that  af- 
fords no  defence  to  an  action  for  a  debt  justly  due  to  him.  Verdict  for  the 
plaintiffs. 

(a)  Foster  v.  AUanson,  2  T.  R.  479.— 14  East.  588.-2  Yes.  jun.  104. 
5,6. 

(6)  1  Jac.  I.e.  15.  s.  14. ;  and  see  46  Geo.  3.  c.  135.  s.  1.  and  post.  Bayl. 
143,  4.  -Cole  v.  Robins,  3  Campb.  186. 

(c)  Wilkins  v.  Casey,  7  T.  R.  711.— Ante,  154.— Bayl.  143. ;  and  see  Fox- 
craft  v.  Devonshire,  1  Bla.  Rep.  193. — 3  Campb.  185. 

(<f)  By  this  statute  it  is  enacted,  that  no  person  who  is  or  shall  be  really 
and  bona  fide  a  creditor  of  any  bankrupt,  for  or  in  respect  of  goods,  really 
and  bona  fide  sold  to  such  bankrupt,  or  for  or  in  respect  of  any  bill  or  bills 
of- exchange  really  and  bona  fide  drawn,  negotiated,  or  accepted  by  such 
bankrupt,  in  the  usual  or  ordinary  course  of  trade  and  dealing1,  shall  be  lia- 
ble to  refund  or  repay  to  the  assignee  or  assignees  of  such  bankrupt's 
estate,  any  money  which  before  the  suing  forth  of  such  commission  was 
really  and  bona  fide,  and  in  the  usual  and  ordinary'  course  of  trade  and  deal- 
ing, received  by  such  person  of  any  such  bankrupt  before  such  time  as  the 
person  receiving  the  same  shall  know,  understand  or  have  notice,  that  he 
is  become  a  bankrupt,  or  that  he  is  in  insolvent  circumstances." 

See  also  46  Geo.  3.  c.  135,  post,  363.    In  Harwood  t;.  Lomas,  11  East. 
131.  it  was  doubted  whether  payments  of  promissory  notes  are  within  th?s 
act. 
(«)  Ante,  153  to  156. 
if)  Harwood  v.  Lomas,  11  East.  131. 
&)  Holroyd  v.  Whitehead,  5  Taunt.  444.— 1  Marsh.  128. 
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OF  PAYMENT 


Sec.  2.  0f     been  held,  that  payment  of  a  bill  to  a  creditor  by  a  bankrupt  under 
uutyxndto  an  arrest,  after  a  secret  act  of  bankruptcy,  is  a  payment  in  the 
•whom  it  may  course  of  trade  (a)  ;  but  if  the  payment  be  intended  as  a  fraudu- 
mAde'       lent  preference  it  will  not  be  valid  (b)    If  the  holder  of  a  bill 
give  time  to.the  acceptor,  upon  condition  that  he  should  allow  in- 
terest, and  he  afterwards  pay  the  bill,  having  previously  committed 
a  secret  act  of  bankruptcy,  this  is  not  a  payment  in  the  usual 
•  course  of  trade  within  the  meaning  of  the  statute  (c).    So  where 

•  JH.  having  recovered  a  verdict  against  B.  who  afterwards  commit- 

ted an  actof  bankruptcy,  and  A.  not  having  had  notice  thereof 
took  a  bill  drawn  by  B.  on  C.  for  the  amount  of  the  sum  recover- 
ed, payable  at  a  distant  period,  which  bill  was  afterwards  paid : 
it  was  determined  that  jjiis  payment  was  not  protected  by  the 
statute,  and  consequently  thftt  A.  was  liable  to  refund  the  money 
received  by  him  to  the  assignees  of  B  (</).    And  where  bankers 
having  accepted  bills  for  the  accommodation  of  a  trader,  he,  after 
committing  an  act  of  bankruptcy,  but  before  a  commission  issued 
out,  lodges  money  with  them  to  take  up  the  bills,  which  do  not 
£  *  363  3     become  due  till  after  a  commission  is  sued  out,  *and  are  then 
regularly  paid  by  the  acceptors  (e),  it  was  held,  that  they  were 
bound  to  refund  this  money  to  the  assignees,  and  that  they  neither 
had  a  right  of  set-off  under  5  Geo.  2.  c.  30.  nor  could  protect  them- 
selves under  19  Geo.  2.  c.  32.  as  having  received  the  money  in 
payment  of  bills  of  exchange  in  the  ordinary  course  of  trade.  And 
where'  bankers,  after  a  secret  act  of  bankruptcy  of  the  acceptor 
paid  a  bill  for  him,  accepted  payable  at  their  house,  and  he  after- 
wards remitted  the  money  to  them,  it  was  decided  that  they  were 
liable  to  refund  ;  because  the  bankrupt  was  not  liableio  them  on 
the  bill,  and  his  repayment  to  them  was  only  in  satisfaction  of  a 
loan,  which  is  not  a  payment  protected  by  the  statute Xf-)>-  S°  >f 
bankers  pay  a  check  drawn  upon  them  by  a  traded  after  a  secret 
act  of  bankruptcy,  they  cannot  retain  money  received  to  cover 
such  check  (g). 

(a)  Cox  v.  Morgan,  2  Bos.  8t  Pul.  398.— Ex  parte  Farr,  9  Ves.  515.— Sc<! 
vide  Southey  v.  Butler,  3  Bos.  &  Pul.  237. ;  but  see  Blogg  v.  Phillips,  - 
Campb.  129.— Cullen,  238,  9.— llaylv  v.  Schofield,  1M.&S.  338. 

(6)  Singleton  v.  Butler,  2  Bos.  and  Pul.  283.— Southev  v.  Butler,  3  Bos 
&  Pul.  237. 

(c)  Vernon  v.  Hall,  2  T.  R.  G48. ;  and  see  1  Montg.  311, 312,  313.  2  Ves, 
550.— Cullen,  2^4. 

(<*)  Pinkerton  v.  Marshall,  2  Hen.  Bla.  334. 

(e)  Tamptin  and  others,  assignees  of  Viaich,  a  bankrupt  v.  Diggins  and 
others,  2  Campb.  312. 

(/)  Holroyd  v.  Whitehead,  3  Campb.  530, 533.-2  Rose,  145.— 5  Taunt. 
444.— 1  Marsh.  128.  8.  C. 

&■)  Id.  ibid. 


OF  A  BILI*  &C. 

80  it  has  been  decided,  that  the  assignees  of  a  bankrupt  are  Sect.  2.  Of 
entitled'  to  i-efcover  back  money  paid  by  the  bankrupt  to  the  de*  lst  by  a'nd  t0 
fendant  after  a  secret  act  of  bankruptcy,  (though  before  the  date  *>hom  it  may 
ofthc  commission,)  which  the  defendant  had  before  recovered  by 
judgment  against  thfe bankrupt  in  an  action  on  a  promissory  ndte» 
reserving  interest  half  yearly  given  for  the  balance  of  an  account 
amongst  other  things  consisting  ofjnoney  lent,  such  note  not  being 
given  in  the  usual  and  ordinary 'course  of  dealing,  so  as  to  be  pro- 
tected by  1 9  Geo.  2.  c.  32.  even  'Supposing  a  promissory  note  to  be 
within  that  statute,  which  only  mentions  bills  of  exchange,  (a). 

However,  by  the  46  Geo.  3.  c.  13$.s;  li  2.  it  was  enacted, "  that 
in  all  cases  of  commissions  of  bankrupt  thereafter  to  be  issued,  all 
conveyances  by,  all  *payments  by  and  to,  and  all  contracts  and    [  *  364  j 
otlur  dealings  and  transactions  by  and  with  any  bankrupt,  bona 
fide  made  or  entered  into  more  than  two  calendar  months,  before 
the. date  of  such  commission,  «hatl,  notwithstanding  any  prior  act 
of  bankruptcy  committed  by  such  bankrupt,  be  good  and  effectual 
to  all  intents  and  purposes  whatsoever,  in  like  manner  as  if  no 
such  prior  act  of  bankruptcy  had  been  committed,  provided  the  • 
person  or  persons  so  dealing  with  such  bankrupt  had  not  at  the 
time  of  such  conveyance,  payment,  contract,  dealing  or  transact    ,,. 
tion,  any  notice  of  any  prior  act  of  bankruptcy  by 'such  bankrupt  - 
committed,  or  that  he  was  insolvent  or  had  stopped  payment  (6)# 
and  that  all  and  every  person  add  persons  with  whom  the  bank- 
nipt  shall  have  really  and  bona  fide  contracted  any  debt  or  debts 
before  the  date  and  suing  forth  of  such  commission,  which  if  con' 
traded  before  any  act  of  bankruptcy  committed,  might  have  been 
proved  under  such  commission,  shall  notwithstanding  any  prior 
act  of  bankruptcy  may  have  been  committed  by  the  bankrupt,  be 
admitted  to  prove  such  debt  or  debts,  and  to  stand  and  be  a  credi- 
tor under  such  commission  to  all  intents  and  purposes  whatever, 
in  like  manner  as  jf  no  such  prior  act  of  bankruptcy  had  been 
committed  by  such  bankrupt,  provided  such  9 red i tor  or  creditors 
had  not,  at  the  time  of  such  debt  or  debts  being  contracted,  any 
notice  of  any  prior  act  of  bankruptcy  committed."    Since  this 
act,  the  statute  19  Geo.  2.  c.  3^  can  only  come  in  question  where 
the  payment  is  made  within  two  months  before  the  suing  out  of  the 
commission  (c). 

We  have  already  seen  that  a  bill  or  check  should  not  be  pre- 

r     * 
(a)  Harwood  v.  Lomas,  11  East.  127. 

(6)  As  to  the  construction  of  these  words,  see  ante,  153  to  156. 

(f)  2  Caropb.  315.  in  note*        .   » ' 


1 


OF  PAYMElrir 

2<h7t  ^W"a  "Mtwdy  P*d  (<0 »  Marius  gives  particular  directions  on  this 
payment        Point  (*)•    The  general  rule   with  respect  to  the  time  allow. 

mJ^A  b°  e<*  ^0r  ^e  Payment  °^  nioney,  when  *a  day  certain  is  ap- 
r  *  355  -i  pointed,  is,  that  the  party  bound  has  till  the  last  moment  of  the 
day  to  pay  -it  (c) ;  but  it  is  otherwise  with  respect  to  foreign  bills* 
for  as  the  protest  for  non-payment  of  them  should  be  made  on  the 
last  day  of  grace  (d)  so  as  to  be  sent  if  possible  by  the  post  on 
that  day,  it  follows  that  the  holder  may  insist  on  payment  on  de- 
mand, or  at  least  before  the  hours  of  business  are  expired  (ej. 

With  respect  to  inland  bills  it  has  been  much  discussed  whether 
(he  acceptor  has  not  the  whole  day  for  payment.  On  the  one  hand 
a  bill  of  exchange  has  been  assimilated  to  other  contracts,  in  which 
the  party  has  till  the  last  instant  of  the  day  to  pay  the  same :  but 
on  the  other  hand  it  has  been  urged  that  the  contract  of  an  ac- 
ceptor of  a  bill,  or  maker  of  a  note,  is  to  pay  on  demand  on  the 
appointed  day,  and  that  if  payment  be  not  made  on  such  demand, 
the  contract  is  broken :  and  the  holder  may  treat  the  bill  or  note 
as  dishonoured  (/).  1  he  latter  doctrine  appears  cow  to  be  estab- 
lished ;  and,  therefore,  where  the  acceptor  having  said  at  eleven 
o'clock  in  the  day  that  he  would  not  pay  the  bill,  it  was  decided 
.  .that  the  holder  mi<*ht  immediately  resort  to  the  drawer,  so  that 
notice  of  the  dishonour  may  be  given  on  the  same  day  (g).    It  is 


i; 


[a)  Ante,  191,  2.— Bay!.  145,  6.  . 
;6)  Marius,  4th  ed.  31. 

(c)  Hudson  v.  Barton,  1  Bol.  Rep.  189.— 1  Saund.  288.  n.  17.— Leftlev 
i».  Milk,  4  T.  R.  173. 

(d)  Tassell  v.  Lee,  1  Ld.  Baym.  743.  et  post,  sed  quaere,  see  Vin.  Ab.tit. 
Time,  A.  2  pi.  3.—  Anonymous,  JLutw.  1593. 

(e)  Colkett  v.  Freeman,  2  T.  R.  61.— Parker  v.  Gordon,  7  East.  Rep. 
385.-3  Smith's  Rep.  358.  S.  C. 

(f)  Leftley  v.  Mills,  4  T.  R.  170.  arguments  of  Kenyon,  C.  J.  and  Bui- 
tor,  J.  disputed  by  Lord  Alvanley,  C.  J.  in  Hay  ties  v.  Birks,  3  Bos  &  Pul 
602. 

(>)  Ex  parte  Moline,  1  Rose,  303— Burbridge  v.  Manners,  3  Camph 
193.—  Hume  v.  Peploe,  8  East.  169. 

Ex  parte  Moline,  1  Rose,  303.  In  this  case  the  point  was,  the  acceptor 
having  said  at  eleven  o'clock  in  the  day  that  he  would  not  pay  the  bill, 
whether  the  holder  could  immediately  resort  to  the  drawer  ?  The  Lord 
Chancellor  was  of  opinion  that  he  could.  Sir  Samuel  Romilly  mentioned 
Burbridge  v.  Manners,  3  Campb.  194,  S.  P. 

Burbridge  v.  Manners,  3  Campb.  193.  .Chis  was  an  action  on  a  promis- 
sory note  tor  101/.  15*.  5d.  dated  11%  October,  1810,  drawn  by  J.  Finney, 
payable  at  three  months  after  date,  at  Fraser  and  Co.'s,  to  the  defendant, 
indorsed  by  him  to  one  Tinson,  and  by  Tinson  to  the  plaintiff.  The  note 
was  regularly  presented  for  payment  in  the  forenoon  of  the  day  it  became 
due,  when  payment  was  refused,  and  in  the  afternoon  of  the  same  day  tli? 
plaintiff  caused  notice  of  its  dishonour  to  be  sent  to  the  defendant  P«*. 
for  the  defendant,  objected  that  this  was  not  sufficient  notice  of  the  disho. 
nour.  Finney,  the  maker  of  the  note,  had  the  whole  of  the  day  it  became 
due  to  pay  it,  and  till  the  last  minute  of  that  day  it  could  not  be  consider*.  J 
as  dishonoured.  The  notice  therefore  stated  what  was  untrue,  and  vas. 
evidently  premature.     Per  Lord  EUenborough.     I  think  the  note  vt.s 


OY  A  Bill*  &c. 

not*usuaI  or  necessary  to  give  notice  ol  non-payment  before  the  3*Jf-  WHhia 
following  rooming,  and  therefore  there  can  be  no  objection  to  the  payment 
allowance  of  the  whole  day  on  which  the  bill  becomes  due,  to  pay  mu*t  De 
it  in  (a).    At  all  events,  if  the  holder  make  a  second  presentment    r  *  356  1 
00  the  last  clay  of  grace,  the  acceptor  may  insist  on  paying  it  when 
such  presentment  is  made,  without  paying  the  fees  of  noting  or 
protesting,    notwithstanding  such  presentment*  be  made  after 
banking-houra,   and  expressly    for  the  purpose  of  noting  and 
protesting  (6).    But  in  a  late  case  it  was  decided    that  a  plea  of 
a  tender  made  after  the  day  of  payment  of  a  bill  of  exchange,  and 
before  action  brought  is  insufficient,  although  the  plea  averred  that 
the  defendant  was  always  ready  to  pay  from  the  time  of  the 
tender,  and  that  the  sum  tendered  was  the  whole  money  then  due,' 
owing,  or  payable  to  the  plaintiff  in  respect  of  the  bill,  with  inter- 
est from  the  time  of  the  default,  for  the  damages  sustained  by  the 
plaintiff  by  reason  of  the  non-performance  of  the  promise  (c). 
However  a  drawer  or  indorser  may  tender  within  a  reasonable 
time  after  notice,  as  it  is  not  to  be  expected  that  he  is  to  be  ready 
at  the  instant  he  receives  notice  to  pay  the  "amount  (d).    If  a    [  ♦  $67  1 
promissory  note  of  twenty  years  date  be  unaccounted  for,  it 
affords  a  presumption  of  payment  (e). 

When  a  bill  is  drawn  here,  and  payable  in  a  foreign  country  in  3dly.  pay- 
foreign  coin,  the  value  of  which  is  reduced  by  the  government  of  ment  hvw 
that  country,  it  is  saidihat  the  bill  shall  be  payable  according  to 
the  value  of  the  money  at  the  time  it  was  drawn  (/).  But  though 
a  war  between  this  and  a  foreign  country  may  in  some  cases 
excuse  the  obligation  on  a  British  subject  to  pay  a  bill  in  such 
foreign  country  (g)t  yet  we  have  seen,  that  where  a  note  was  made 
payable  in  Paris,  or  at  the  choice  of  the  bearer  in  England,  accor- 
ding to  the  course  of  exchange  upon  Paris,  it  was  holden,  that  as 

dishonoured  as  soon  as  the  maker  had  refused  payment  on  the  day  when  it  ' 

became  due,  and  the  notice  sent  to  the  defendant  must  have-  answered  all 
the  purposes  for  which  notice  in  such  cases  is  required.  The  holder  of  a 
bill  or  note  gives  notice  of  its  dishonour  in  reasonable  time  the  day  after  it 
is  due,  but  he  may  give  such  notice  as  soon  as  it  has  been  dishonoured,  the 
day  it  becomes  due ;  and  the  other  party  Cannot  complain  of  the  extraor- 
dinary diligence  used  to  give  him  information.    Verdict  for  the  plaintiff. 

(a)  Leftley  v.  Mills,  4  T.  R.  170.— -Yin.  Ab.  tit.  Time,  A.  2.  pi.  3.— . 
Haynes  v.  Birks,  3  Bos.  8c  Pul.  599. 

(A)  Leftley  v.  Mills,  4  T.  R.  170.— Poth.  pi.  140,  174. ;  see  post  as  to 
protest  for  non-payment. 

(c)  Hume  v.  Peploe,  8  East.  168. 

(d)  Walker  v.  Baines,  5  Taunt.  240.— 1  Marsh,  36,  S,  C. 
to  Duffield  v.  Creed,  5  Esp.Rep.  52. 

(/)  Dacosta  v.  Cole,  Skin.  272. 

(?)  Pollard  v.  Hemes,  3  Bos.  &  Pul.  340. 
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3dly.  Pay-  the  direct  course  of  exchange  between  London  and  Paris  had 
made.  *°W  ceased,  the  holder  was  entitled  to  recover  upon  the  note,  accor- 
ding to  the  circuitous  course  of  exchange  by  Hamburgh  at  the 
time  the  note  was  presented  (a).  The  effect  of  payment  by  a 
remittance  of  bills  by  post,  which  are  lost,  has  also  already  been 
stated  (6),  Payment  is  frequently  made  by  a  draft  on  a  banker, 
in  which  case,  if  the  person  receiving  the  draft,  do  not  use  due 
diligence  to  get  it  paid,  the  person  from  whom  he  received  it,  and 
every  other  party  to  the  bill  will  be  discharged,  but  not  otherwise, 
unless  the  holder  expressly  agreed  to  run  all  risks  (c);  and  it  has 
been  holden,  that  the  act  of  writing  a  receipt  in  full  will  not  be 
evidence  of  such  agreement  (d)  ( 1 ). 

When  payment  is  made  by  the  drawee  giving  a  draft  on  a 
T  *  "68  1  banker,  Marius  advises  the  holder  not  to  *give  up  the  bill  until  the 
draft  be  paid  (e).  Till  lately,  the  usage  in  London  was  otherwise 
when  the  drawee  was  a  respectable  person  in  trade  ;  and  in  one 
case,  it  was  decided,  that  a  banker  having  a  bill  remitted  to  him  to 
present  for  payment,  is  not  guilty  of  negligence  in  giving  it  up 
upon  receiving  from  the  acceptor  a  check  upon  another  banker 
for  the  amount  payable*  the  same  day,  although  such  check  be 
afterwards  dishonoured  (/ ) ;  but  in  a  late  case  at  Nisi  Prius,  it  was 
considered,  that  the  drawer  and  indorsers  of  a  bill  would  be  dis- 
charged by  the  holder's  taking  a  check  from  and  delivering  up  the 
bill  to  the  acceptor,  in  case  the  check  be  not  paid ;  because  the 
drawer  and  indorsers  have  a  right  to  insist  on  the  production  of 
the  bill,  and  to  have  it  delivered  up  on  payment  by  tbem  (g).  If, 
however,  the  holder  of  a  draft  on  a  banker  receive  payment  there- 

(a)  Ante,  301.— Pollard  v.  Hemes,  3  Bos.  &  Pul.  335, 

(A  )  Ante,  203,  4. 

(c)  Vernon  v.  Boverie,  2  Show.  296. — Ward  v.  Evans,  2  L.d.  Raym.  93C. 
_ 12  Mod.  521.  S.  C— Van  Ab.  tit.  Payment,  A.— Dent  v.  Dunn,  3'Camph 
296.— Ante,  122  to  130. 

(</)  Ante,  122  to  130.  184,  5. 

(«)  Mar.  21.— Ward  v.  Evans,  12  Mod.  521.— Vernon  v.  Boverie,  2  Show. 
395. 

(f)  Russell  v.  Hankey,  6  T.  R.  12.— Paley  P.  &  A.  8,  37,  144>  186, 7, 
and  see  Turner  v.  Mead,  1  Stra.  416  — Haward  and  the  Bank  of  England, 
id.  550.— Kyd.  43.— Mar.  121.— See  Haynes  v.  Birks,  3  Bos.  &  Pol  601.  as 
to  sanctioning  usage. 
•  (g)  Powell  v.  Roche,  Sittings  at  Guildhall,  before  Lord  Ellenborough, 

A.  D.  1806  ;  Shaw,  Clements  Inn,  attorney  for  plaintiff}  Neeld  &  FJadgate, 
attornies  for  defendant ;  and  see  Mar.  22.  et  ante,  192  to  202,  as  to  recover- 
ing at  law,  and  without  producing  a  bill,  &c.  et  ante,  190  to  204,  and  post, 
as  to  sending  a  protested  bill. 

(1)  So  it  has  been  held  in  New  York,  that  a  receipt  for  a  note  as  casb,  is 
not  evidence  that  it  is  received  as  an  absolute  payment.     Tobey  v.  Harhr, 
•\  5  John.  Rep.  68.    Putnam  v.  ZaieU,  8  John.  Rep.  389. 
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of  in  the  banker's  notes  instead  of  caah,  and  the  banker  fail,  the  3d!y.  Pay- 
drawer  of  the  check  will  be  discharged  (a).  But  if  a  creditor,  on  any  m&dei 
other  account  than  a  bill  of  exchange,  is  offered  cash  in  payment 
of  his  debt,  or  a  check  upon  a  banker  from  an  agent  of  his  debtor, 
and  prefer  the  latter,  this  does  not  discharge  the  debtor,  if  the 
check  is  dishonoured,  although  the  agent  fails  with  a  balance  of 
his  principal  in  his  hands  to  a  much  larger  amount  ( J}.  When 
twenty  years  have  elapsed  since  the  date  of  a  note,  &cgpayment 
will  be  presumed  unless  the  contrary  appear  (e).  And  when  *billa  C  *  *^9  J 
are  taken  in  payment  of  a  debt,  and  the  party  sues  upon  the 
original  consideration, payment  of  ihe  bills  will  be  presumed  till  the 
contrary  appear  (</).  And  it  has  been  holden,  that  the  production 
of  a  check  drawn  by  the  defendant  payable  to  the  plaintiff  and  in- 
dorsed by  him,  is  evidence  of  the  payment,  though  the  mere  inser- 
tion of  the  parties'  name  in  the  draft  would  not  have  that  effect  (i), 
and  it  should  seem  that  in  the  first  place  the  indorsement  on  the 
check  would  not  be  evidence  unless  stamped  as  a  receipt,  such 
indorsement  not  being  within  the  exception  of  the  44  Geo.  3.  c.  98. 
schedule  A.  in  favour  of  a  receipt,  discharge,  or  acquittance, 
written  on  the  back  of  a  bill  or  note  duly  stamped,  or  on  the  back 
of  a  foreign  bill  payable  in  Great  Britain.  And  in  a  recent  case 
it  was  held  that  proof  of  the  delivery  and  payment  of  a  check  to 
the  plaintiff  is  not  sufficient  evidence  of  a  debt,  in  order  to  support 
a  set-off,  unless  it  be  shewn  upon  what  consideration  and  under 
what  circumstances  the  check  was  given  (/). 

As  bills  of  exchange  differ  from  other  debts  in  respect  of  their 
assignable  quality,  it  has  been  decided  that  a  negotiable  bill  of  ex- 
change is  not  to  be  considered  as  paid  or  satisfied  by  the  drawer's 
bequeathing  a  larger  legacy  to  the  party  in  whose  favour  it  was 
drawn,  although  such  party  continued  to  be  holder  at  the  time  of 
the  testator's  death  (g). 

If  money  be  paid  into  a  banking-house  to  be  placed  to  the  credit 
of  another  upon  a  condition,  the  money  in  the  mean  time  to  stand 
io  the  banker's  books  in  the  name  of  the  party  paying  it  in  ;  it  is 
at  his  risk  and  the  loss  is  his,  if  the  bankers  fail  before  the  condi- 

(a)  Vernon  v.  Boverie,  2  Show.  296.  ante,  128. 

(b)  Everett  v.  Collins,  2  Campb.  515. ;  and  see  Dent  v.  Dunn,  3  Campb. 
2%.— Marsh  v.  Peddar,  Holt,  C.  N.  P.  72.-Tapley  v.  Masters,  8  T.  R.  451. 
-*Wyatt  *.  Marquis  of  Hertford,  3  East.  147. 

(c)  Duffteldv.  Creed,  5  Esp.  Rep.  52. 
(<0  Hebden  v.  Hartsink,  4  Esp.  Rep.  46. 

(e)  Egg  v.  Barnett,  3  Esp.  Rep.  196. ;  see  Pfiet  *.  Vambatenherff,  2 
Cwnpb.  439. ;  but  see  Aubert  v.  Walsh,  4  Taunt.  293. 
Aubert  v.  Walsh,  4  Taunt.  293. 
Carr  t>.  Battbrook,  3  Yes.  jun.  561.— 2  Roper,  20, 
'ou  I.         Tt 
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3dly,  Fay-     tion  is  complied  with,  (hough  the  other  party  had  written  to  desire 

ment    how      ..  ,    ,  .  j  .  w     r    \ 

made.  xt  *°  **  Pa,°  in  generally  (a). 

[  *  dro  J  *In  general  where  a  party  owes  several  debts,  and  pays  money 
generally  to  the  creditor  without  directing  that  it  shall  be  applied 
in  satisfaction  of  one  of  the  debts  in  particular,  the  creditor  may 
apply  it  in  discharge  of  any  one  of  the  debts  as  he  may  think  fit, 
and  this  egen  to  the  piejudice  of  a  party  who  was  surety  for  one 
of  the  debts  (b);  but  in  an  account  with  bankers  the  payments, 
advances,  and  receipts  on  each  side  are  to  be  considered  as  ap- 
plicable in  reduction  of  the  earliest  part  of  the  account  (c) ;  and 
where  bankers  discounted  for  the  drawer  a  bill  accepted  for  his 
accommodation,  and  after  it  was  dishonoured  were  informed  of 
that  fact,  and  requested  by  the  drawer  not  to  apply  to  the  accept- 
or, and  afterwards  the  drawee's  account  with  them  was  in  his 
favour,  it  was  decided  that  the  balance  being  thus  once  turned  in 
his  favour,  the  bill  was  to  be  considered  as  satisfied,  although  after* 
wards  the  drawer  became  insolvent  and  was  much  indebted  to 
them  in  consequence  of  subsequent  advances  (d). 

(a)  Culley  v.  Short,  1  Cooper  Eq.  Ca.  148. 

\b)  Goddard  v.  Cox,  2  Stra.  1194.— Bosanquet  v.  Wray,  6  Taunt.  597— 
Kirby  v.  Duke  of  Marlborough,  2  M.  &  8.  18. — Plomer  v.  Long,  1  Stark. 
153. 

(c)  Clayton's  case,  cited  1  Meriv.  585,  608. ;  see  other  cases,  2  Bridgm. 
lnd.  586,  7. 

(<f)  Marsh  and  another  v.  Houlditch,  sittings  at  Westminster,  after  Easter 
Term,  1818,  before  Mr.  Justice  Abbott.  Assumpsit  on  a  bHl  for  5001.  dated 
28th  June,  1811,  payable  three  months  after  date,  drawn  by  Joel  George 
Young,  upon  and  accepted  by  the  defendant  for  the  accommodation  of  toe 
drawer,  and  indorsed  by  him  to  the  plaintiffs.  The  drawer,  on  being  re- 
leased, swore  as  follows  : — In  June  1811,  I  re-opened  my  account  with  the 
plaintiffs,  when  the  bill  for  5oOl.  was  discounted.  1  had  other  bills  with 
them,  they,  were  discounted  together,  I  had  credit  for  that  sum  in  m\  to 
count ;  no  other  bills  were  discounted  for  me  during  this  account.  De- 
fendant had  no  consideration  whatever  for  this  bill ;  I  was  aware  of  the  time 
of  its  becoming  due.  On  that  day  I  called  at  defendant's  house,  he  was  not 
at  home,  I  think  I  found  a  barn  er's  ticket  there.  That  day  or  the  next,  I 
saw  Mr.  Fauntleroy,  (one  of  the  plaintiffs,)  I  told  him  the  bill  was  an  accom- 
modation from  defendant  to  me  ;  that  I  should  take  it  up,  and  requested 
*  him  not  to  apply  to  defendant.     He  said  very  well,  and  requested  me  to 

take  it  up  as  soon  as  1  could ;  be  did  not  like  defendant's  bills,  he  had  had 
trouble  enough  with  him.  I  said  he  might  depend  upon  me  ;  he  said  he 
should  look  »o  me,  and  not  mind  him.  The  bill  was  due  the  first  of  Octo- 
ber; 1  paid  in  104/  at  the  time  of  the  conversation;  shortly  afterwards  the 
balance  was  in  my  favour.  In  the  course  of  the  month,  I  paid  in  1000/.  and 
did  not  draw  out  above  200/  Some  months  afterwards,  for  the  first  time, 
I  heard  again  of  this  bill ;  1  failed  in  October,  1812,  heard  of  application  to 
defendant,  from  him,  and  went  to  plaintiffs  upon  it.  In  May  the  bill  was  at 
rest  completely ;  2dth  and  23d  of  May  I  paid  monies,  but  cannot  recollect 
on  what  particular  account.  1  went  to  plaintiffs  on  my  general  accounts, 
after  defendant  had  had  a  letter  from  the  plaintiffs.  I  had  an  interview  wiih 
them,  and  they  agreed  I  should  clear  up  my  account  as  soon  as  I  could. 
Thc\  wanted  security,  or  would  make  me  no  more  advances.  They  had  a 
security  from  me  in  January,  but  could  make  no  use  of  it. — Mr.  Justice  Ah- 
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•If  when  a  bill  or  note  becomes  due  the  holder  renews  the  same,  •?  toe  effect 
or,  for  valuable  consideration,  agrees  with  the  drawee  of  the  bill  to  or  reieag_ 
or  maker  of  the  note,  to  give  him  time  for  payment,  without  the  ing  the  ac- 
concurrence  of  the  other  parties  entitled  to  sue  on  the  bill  or  note,  C?»g7i  -i 
they  will  thereby  in  general  be  discharged  from  all  liability,  al- 
though the  holder  may  have  given  due  notice  of  the  non-payment  (a) 
» 

bot,  to  plaintiff's  counsel,  "unless  you  can  alter  the  fact  of  the  conversation, 
it  is  an  answer  to  the  action.    The  banking  account  of  the  drawer  with  the 

E' '  tiffs,  having  at  one  time,  after  the  bill  was  due,  been  in  his  favour  to  a 
r  amount  than  the  bill,  the  plaintiffs  were  bound  to  apply  the  balance 
charge  of  that  bill,  and  could  not  keep  it  as  a  security  for  a  fluctu- 
ating balance,  which  might  ultimately  become  due  to  them.  Plaintiffs  non- 
suited" 

(a)  Anderson  v.  George,  London,  Sittings  after  Trin.  Term,  1757.  cor. 
Lord  Mansfield. — Selw.  N.  P.  4th  ed.  372.  Action  by  indorsee  against  in- 
dorser of  promissory  note.  The  note  was  presented  for  payment  when 
due.  The  maker  desired  two  or  three  days  time  to  pay  it  in,  and  so  from 
time  to  time,  which  was  given  to  him  by  the  then  holders.  Lord  Mansfield 
said,  here  is  an  actual  credit  given  for  eight  days,  and  the  loss  must  fall  on 
the  plaintiff,  and  therefore  there  was  a  verdict  for  the  defendant. 

In  Tindal  v.  Brown,  1  T.  R.  169.  Per  Buller,  J.  As  to  giving  time,  the 
holder  does  it  at  his  peril,  and  that  circumstance  alone  would  be  sufficient 
to  decide  this  case.  For  in  no  case  has  it  been  determined,  that  the  indor- 
se? is  liable  after  the  holder  of  the  note  has  given  time  to  the  maker. 

English  «.  Darley,  2  Bos.  &  Pul.  61.  The  holder  of  a  bill  sued  the  in- 
dotser  and  acceptor,  and  took  out  execution  against  the  acceptor,  and  re- 
ceived 100/.  from  him,  and  took  his  bond  and  warrant  of  attorney  for  pay- 
merr  of  the  remainder  by  instalments,  with  interest  and  costs,  excepting 
only  a  nominal  sum  to  enable  him  to  support  actions  against  the  other  par- 
ties. He  then  brought  on  to  trial  this  action  against  the  indorser.  Lord  » 
Eldon  thought  that  the  bargain  to  give  indulgence  to  the  acceptor  was  a 
bar,  and  nonsuited  the  plaintiff;  and  on  motion  for  a  new  trial,  the  court 
▼as  clear  that  the  nonsuit  was  right ;  because  giving  time  to  the  acceptor 
was  a  pledge  tl.at  he  should  have  time  from  all  the  other  parties,  and  the 
holder  had  no  right  to  give  such  pledge,  and  yet  hold  the  other  parties  lia- 
ble. Per  Lord  Eldon,  C.  J.  It  is  very  clear  that  the  holder  of  a  bill  may, 
at  his  election,  sue  any  or  all  the  parties  to  it ;  and  that,  if  they  all  become 
bankrupt,  he  may  prove  against  trie  estates  of  all,  unless  he  receive  part  of 
the  dent  from  any  one ;  and  although  the  debt  be  reduced  from  time  to 
time  by  dividends,  no  part  of  the  proof  shall  be  expunged  under  any  of  the 
commissions  till  20c.  in  the  pound  have  been  received.  As  long  as  the 
holder  is  passive,  all  his  remedies  remain ;  and  if  any  of  the  parties  be  dis- 
charged by  the  act  of  law,  as  by  an  insolvent  debtors  act,  that  operation  of 
law  shall  not  prejudice  the  holder.  With  respect  to  Malm  v.  Mulhall  it 
may  be  observed,  that  the  marginal  abstract  of  that  case  is  incorrect ;  for  it 
appears  from  the  report,  that  the  person  first  sued  was  a  subsequent  indor- 
ser :  had  the  plaintiff  first  sued  the  prior  indorser,  and  discharged  him  from 
execution,  it  would  have  afforded  sufficient  objection  to  an  action  against  a 
subsequent  indorser.  If  a  holder  enter  into  an  agreement  with  a  prior  in- 
d»r<erin  the  morn  ng  not  to  sue  him  for  a  certain  period  of  time,  and  then 
obi  ^e  a  subsequent  indorser  in  the  evening  to  pay  the  debt,  the  latter  must 
immediately  resort  to  the  very  person  for  payment  to  whom  the  holder  has 
pledged  his  faith  that  he  shall  ro»t  be  sued.  In  the  case  Ex  parte  Smith  Lord 
Thurlow.  after  consulting  with  all  the  judges,  was  of  opinion  that  the  hol- 
der of  a  bill,  by  entering  into  a  composition  with  the  acceptor,  discharged 
the  indorser ;  and  accordingly  ordered  the  pro  f  against  the  estate  of  the 
latter  to  be  expunged,  proceeding  on  the  ground  of  the  acceptor's  liability 
being  varied  by  the  act  of  the  holder.    We  all  remember  the  case  where 
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©f  the  effect  There  is  no  obligation  of  *active  diligence  on  the  part  of  the  hold- 
to  iJTreleas-  cr  to  8ue  ^  accePtor  or  an7  other  party,  and  he  may  forbear  t« 
ing  the  ac-  Sue  as  loner  as  he  chooses  ;  but  he  must  not  so  agree  to  give  time 
cep  or.  ^0  ^|e  accepfor>  so  ag  ^0  preclude  himself  from  suing  him,  and 

r  *  3^3  "j  suspend  his  remedy  against  him  in  prejudice  of  the  drawer  and 

• 

Mr.  Richard  Burke  being  co-surety  for  an  annuity,  the  grantee  gave  time 
to  the  principal,  and  yet  argued  that  Mr.  Burke  was  not  relieved  thereby, 
though  the  principal  was :  but  it  was  answered  that  the  grantee  could  make 
no  demand  on  the  co-surety,  because  he  must  by  so  doing  enforce  a  pay- 
ment from  the  principal  contrary'  to  the  agreement.  Here  the  plaintiff  hav- 
ing taken  a  new  security  from  the  acceptor,  has  charged  the  defendant. 

Clark  v.  Devlin,  3  Bos.  &  Pul.  365.  Per  Lord  Alvanley,  C.  J.  ct  If  the 
holder  of  a  bill,  without  the  knowledge  of  the  other  parties,  give  time  to 
the  acceptor,  he  cannot  afterwards  call  on  the  other  parlies  without  an  in- 
jury to  the  person  to  whom  he  has  given  time.  Jn  such  case  therefore 
those  parties  will  be  discharged.  But  a  man  is  not  bound  to  seek  his  reme- 
dy against  the  acceptor  if  he  sign  judgment  against  him,  be  will  not  be 
bound  to  prosecute  that  judgment.  Per  Chambre,  J.  the  acceptor  of  » 
bill  is  to  be  considered  as  the  principal  debtor,  and  the  other  parties  as 
sureties  only ;  the  holder  therefore  who  is  the  creditor  ought  not  so  to  ne- 
gotiate with  the  acceptor  as  to  prejudice  the  remaining  parties  to  the  bill. 
On  this  ground  English  v.  Darley  proceeded.  If  a  creditor  give  time  to  the 
principal  debtor,  the  collateral  securities  are  discharged,  both  in  law  and 
equity.  But  in  this  case  defendant  having  assented  to  the  payment  by  in- 
stalment s,  cannot  now  complain  of  being  prejudiced  by  the  conduct  of  the 
holder  f     Rule  discharged. 

Gould  v.  Robson,  8  East.  576.  The  holder  of  a  bill,  upon  its  becoming 
due,  received  part  payment  of  the  acceptor,  and  took  a  bill  from  him  at  • 
future  short  date  for  the  remainder,  and  agreed  to  keep  the  original  bill  in 
his  hands,  in  the  interim,  as  security.  He  now  sued  the  defendant  as  in- 
dorser,  and  this  was  relied  upon  as  a  defence.  Lord  Ellenborough  thought 
at  the  trial,  that  it  did  not  amount  to  giving  time  to  the  acceptor,  and  the 
plaintiff'  had  a  verdict ;  but  upon  a  motion  for  a  new  trial,  he  and  the  court 
were  satisfied  that  it  did,  and  a  nonsuit  was  entered.  Lord  Ellenborough 
said,  "  How  can  a  man  be  said  to  be  injured,  if  his  means  of  suing  be 
abridged  by  the  act  of  another  ?"  If  the  plaintiff's  holders  of  the  bill  had 
called  immediately  upon  the  defendant  for  payment,  as  soon  as  the  bill  was 
dishonoured,  they  might  immediately  have  sued  the  acceptor  and  the  other 
parties  on  the  bill.  I  had  some  doubts  on  the  trial,  but  am  inclined  to  think 
now  that  time  was  given.  The  holder  has  the  dominion  of  the  bill  at  the 
time  :  he  may  make  what  arrangements  he  pleases  with  the  acceptor,  but 
he  does  that  at  his  peril ;  and  if  he  thereby  alter  the  situation  of  any  other 
person  on  the  bill,  to  the  prejudice  of  that  person,  he  cannot  afterwards 
proceed  against  him.  As  to  the  taking  part  payment,  no  person  can  ob- 
ject to  it,  because  it  is  in  aid  of  all  the  others  who  are  liable  upon  the  bill ; 
but  here  the  holder  did  something  more,  he  took  a  new  bill  from  the  ac- 
ceptor, and  was  to  keep  the  original  bill  till  the  other  was  paid.  That  is 
an  agreement  that  in  the  mean  time  the  original  bill  should  not  be  en- 
forced ;  such  is  at  least  the  effect  of  the  agreement,  and  therefore  I  think 
time  was  given. 

Smith  and  others  v.  Beckett,  13  East.  187.  Where  the  defendant  lent  his 
indorsement  on  a  promissory  note  to  the  drawer,  which  note  was  payable 
on  demand,  for  the  purpose  of  enabling  him  to  raise  the  money  on  that 
security  from  the  plaintiffs,  his  bankers,  who  agreed  to  make  advances 
thereupon  for  six  months,  held,  that  the  bankers,  who  had  renewed  their 
advances  at  the  end  of  the  six  months  without  the  knowledge  or  consent 
of  the  defendant,  could  not  recover  upon  the  note  thus  indorsed  bv  him 
without  proof  of  demand  on  the  drawer,  and  a  regular  notice  of  the  dishon- 
our to  the  defendant. 


OF  A  BILL,  &C. 

indorsers  (a)— This  rule  is  founded  on  the  principle  that  the  hold-  J*  ^/^ 
tr  by  entering  into  a  binding  engagement  to  give  time  to  the  ac-  to  or  releas- 
ceptor,  renders  him  less  active  in  endeavouring  to  satisfy  the  bill  in*       L  ac" 
than  he  probably  could  otherwise  be,  if  he  continued  liable  to  an 
immediate  action  on  the  suit  of  the  holder;  besides  if  a  holder 
agree  to  give  indulges^?  for  a  certain  period  of  time  to  any  of  the 
parties  to  a  bill,  this  takes  away  his  right  to  call  on  that  party  for 
payment  before  the  period  expires,  and  not  only  to  call  upon  him, 
but  on  all  the  intermediate  parties  ;  for  otherwise  if  he  were  to  o- 
blige  them  to  pay  the  bill,  they  could  immediately  resort  against  the 
very  person  whom  the  holder  has  indulged,  which  would  be  incon- 
sistent with  his  agreement  (ft).    This  is  a  rule  of  law  not  confined 
to  bills  of  'exchange ;  for  if  the  obligee  of  a  bond  with  surety,  with-    [  *  S74  *J 
out  communication  with  the  surety,  take  notes  from  the  principal, 
and  give  further  time  the  surety  is  discharged  (c)(1).  The  acceptor 
of  a  bill  is  primarily  liable ;  and  the  drawer  and  indorsers  may  be 

( a  J  Per  Lord  Eldon,  in  Wright  v.  Simpson.  6  Ves.  jun.  734. — See  also 
Trent  Navigation  Company  v.  Harley,  10.  East  40. 

(b)  Per.  Bayley,  J.  in  Claridge  v.  Dallas,  4M.&8.  232. 

(c)  Bees  v.  Berrington,2  Ves.  jun.  504.-  6  Ves.  jun.  805.  —Ship.  v.  Stacy, 
3  Atk.  91.— Bac.  Abr.  Obligation ;  and  Id.  7.  vol.  tit.  Obligation,  506.— 
English*.  Darley,  2.  Bos.  &.  P. 62. 

Rees  v.  Berrington,  2  Ves.  jun.  504.  Rees  became  surety  in  a  joint  and 
several  bond,  conditioned  for  the  payment  to  the  obligee  of  a  certain  sum, 
with  interest,  by  two  instalments ;  the  first  on  the  31st  December,  1789, 
and  the  second  on  the  31st  December,  1790.  In  September,  1790,  the 
whole  sum  being-  unpaid,  the  obligee  took  promissory  notes  from  the 
principal  obligor  for  payment  of  the  debt  by  instalments  at  extended  periods, 
which  notes  were  afterwards  exchanged  for  others,  payuble  at  more  distant 
dm.  This  arrangement  was  without  the  knowledge  of  Rees.  The  princi- 
pal obligor  afterwards  became  bankrupt,  and  the  executor  of  the  obligee 
sued  Rees  the  surety.  And  on  a  bill  filed  for  an  injunction,  the  Chancellor 
held,  that  the  surety  was  discharged  by  this  indulgence  having  been  given 
without  his  consent  to  the  principal.    Vide  2  Bos.  &  P.  62. 

See  also  WUlison  v.  Whitaker,  2  Marsh.  Rep.  383.— Brick  wood  &  Anniss*. 
$  Taunt.  614.  The  plaintiff  after  final  judgment  having  taken  bills  payable 
at  a  future  day,  in  satisfaction  of  the  debt,  the  court  directed  an  exoneratur 
to  be  entered  on  the  bail  piece ;  because  the  principle  is,  that  where  the 
plaintiff  has  disarmed  himself  from  proceeding  against  the  principal,  the 
bail  are  discharged ;  but  where  he  has  not  by  taking  a  security,  payable  at 
a  future  day,  precluded  himself  from  proceeding,  he  may,  although  he  baa 
agreed  without  consideration  to  give  time  to  the  principal,  proceed  against 
the  bail    See  also  Thomas  v.  Young,  15  East.  617. 


(1)  To  the  same  effect  are  several  cases  decided  in  the  United  8tates. 
jje  people  v.  Janten.  7  John.  Rep.  332.  Hunt  v.  The  ZL  States,  1  Gallis.  Rep. 
"•  See  Deming,  v.  Morton,  Kirby's  Rep.  397.  Ludlow  v.  Simond,  1  Games' 
C*.  1.  Walsh  t,  Batlhe,  10  John.  Rep.  180.  Rathbone  v.  Warren,  10  John, 
fep.  587.  Cvmau  q/Berbt  Co.  v.  Hot*.  3  Binn.  523.  King  v.  Baldwin,  2  John, 
Cha.  Rep.  554.  Bum  v.  Poavg*  Jldm.  3  Desaus.  Cha.  Rep.  604.  Butler  v. 
(fo&m,  2  Desaus.  Cha.  Rep.  230.  Rutiedge  r.  Greenxoood,  2  Bctain.  Cha. 
*p.  3g9. 
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Of  the  effect  considered  in  the  nature  of  sureties  for  the  performance  of  hit 
to^r*releaak  act  (a)*  Therefore  the  taking  of  a  bond,  or  any  security, 
ing  the  ac-  payable  at  a  future  day,  from  the  acceptor  of  a  bill,  or 
eeptor,  &c    majcer    0f  a  notCf   without   the    assent    of  the    other  parties 

thereto,  would  discharge  them  from  liability  (6);  and  where 
the  indorsee  of  a  bill,  having  sued  the  acceptor  to  judgment 
and  taken  out  execution,  received  of  him  a  sum  of  money  in  part 
payment,  and  took  his  security  for  the  ftsidue,  with  the  exception 
of  only  a  nominal  sum,  it  was  holden,  that  he  was  thereby  preclu- 
L  *  875  3  ded  from  afterwards  suing  the  indorser  (c);  and  the  letting  such 
acceptor  out  of  custody  *on  a  ca.  $a.  would  have  the  same  effect  {d); 
and  in  a  late  case  it  was  held,  that  if  the  holder  of  a  bill  of  ex- 
change  when  due,  after  taking  part  payment  from  the  acceptor, 
agree  to  take  a  new  acceptance  from  him  for  the  remainder,  payable 
at  a  future  day,  and  that  in  the  mean  time  the  holder  should  keep 
the  original  bill  in  his  hands  as  a  security;  such  agreement 
amounts  to  giving  time  and  a  new  credit  to  the  acceptor,  and  dis- 
charges the  indorser,  who  was  no  party  to  such  agreement,  though 
the  drawer  might  have  had  no  effects  in  the  hands  of  the  accep- 
tor (e).  Similar  indulgence  to  a  drawer  or  a  prior  indonter* 
would  also   discharge  all  subsequent  parties  (c)   (1).      And 


(a)  Clark  v.  Devlin,  3  Bos.  &  P .  366.  ante,  372. 

(b)  Claxton  v.  Swift,  3  Mod.  87. 

(c)  English  v.  Parley,  2  Bos.  &.  P.  61.—3  Esp.  Rep.  49.  S.C.  post,  376. 
Clark  v.  Devlin,  3  Bos.  &  P  363.  post,  376.— Walwyn  v.  St.  Quintan,  1  Bo?. 
&  P.  652,  post,  378.     Ex  parte  Wilson,  11  Ves.  jun.  411,  post. 

(d)  Id.  ibid. 

(e)  Gould  v.  Robson,  8  East.  576.  ante,  372, 3. 
(/)  Id.  ibid. 

Per  Bavley,  J.  in  Claridge  v.  Dalton,  4  M.  &  S.  232, 3. 

Smith  v.  Knox,  3  Esp.  Rep.  46.  Per  Lord  Eldon.  "  It  is  said  that  the 
holder  may  discharge  any  or  the  indorsers  after  taking-  them  in  execution, 
and  yet  have  recourse  to  the  others.  I  doubt  the  law  as  stated  so  gene- 
sally.  I  am  disposed  to  be  of  opinion,  that  if  the  holder  discharge  a  prior 
indorser,  he  will  find  it  difficult  to  recover  against  a  subsequent  one/' 

So  also  in  English  v.  Darlev,  2  Bos.  &  P.  62.  Lord  Eldon,  after  adverting 
to  the  inaccuracy  of  the  marginal  abstract  of  the  case  of  Hailing  v.  Mulhal£ 
said,  "  had  the  plaintiff  first  sued  a  prior  indorser,  and  discharged  him  from 
execution,  it  would  have  afforded  a  sufficient  objection  to  an  action  against 
a  subsequent  indorser."  See  Hay  ling  v.  Mulhall,  2  Bl.  Rep.  1235.  post,  381. 

--  ■ — — — — ■       --  ■  

C 1  )  In  various  cases  decided  in  the  United  States,  the  same  principles 
have  been  recognized.  Scarborough  v.  Harris,  1  Bay's  Rep.  177.  Robert**** 
v.  Vogle,  1  Dall.  Rep.  252.  James  v.  Badge*,  1  John.  Cas.  131.  Kenworthy 
x.  Hopkins,  1  John,  Cas.  107.  If  the  holder  receive  part  payment  from  the 
maker  when  a  note  becomes  due,  and  before  giving  notice  to  the  indorser, 
allows  further  credit  to  him,  the  indorser  is  discharged.  Cam  v.  CohseiL,  8 
John.  Rep.  384.  See  Lynch  v.  Reynolds,  16  John.  Rep.  42.  But  if  the 
holder  receive  part  payment  and  give  due  notice  to  the  indorser,  the  lat- 
ter will  be  holden  for  the  pavment  of  the  residue.  James  v.  Badger,  1  John. 
Cas.  131.    And  it  has  been  declared  that  any  credit  given  by  the  holder  of 
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where  the  defendant  lent    his  indorsement  on   a   promissory  Of  the  effect 
note  to  the  drawer,   which    note  was  payable  on  demand,    to  t0  or  reieas- 
enable  him  to  raise  money  on  that  security  from  the  plaintiff,  lllS  ****  ac" 
his  hanker,  who  agreed  to  make  advances  thereon  for  six  months, 
it  was  held  that  the  bankers,  who  had  renewed  their  advances  at 
the  end  of  the  six  months  without  the  knowledge  of  the  defen- 
dant could  not  recover  upon  the  note  thus  indorsed  by  him,  without 
proof  of  the  demand  on  the  drawer  and  a  regular  notice  of  the 
dishonour  to  the  defendant ;  and  the  taking  a  cognovit,  payable 
by  instalments  at  a  distant  time,   might  discharge  the  draw- 
er fa  J* 

*But  if  there  be  any  evidence  of  the  assent  Tof  the  drawer  or  r  *  *~*  -i 
indorser  to  the  security  being  taken  from  the  acceptor,  or  if,  after 
notice  of  the  time  having  been  given,  the  drawer  or  indorser  pro- 
mise to  pay,  he  is  precluded  from  taking  advantage  of  the  indul- 
gence to  the  acceptor  (6).  Thus  where  the  holder  of  a  bill  of  ex- 

C a  J  Smith  v.  Becket,  13  East.  1B7.— The  King  v.  Sheriff  of  Surrey,  1 
Taunt  161. — Smith  v.  Knox,  3  Esp.  Rep.  46.  -Bayl.  155.  and  Willison  v. 
Mhitaker,  '2  Marsh.  Rep.    83,  ante,  374. 

(A)  Bayl.  153  4.— Clark  v.  Devlin,  i  Bos.  &  P.  363.  Atkinson,  the  ac- 
ceptor of  a  bill,  having  been  arrested  by  the  holder,  offered  him  a  warrant 
of  attorney  for  the  amount  of  the  bill,  payable  by  instalments.  This  offer 
the  holder  mentioned  to  the  defendant  the  drawer,  proposing  to  accept 


a  bill  to  the  drawer,  acceptor,  indorser,  or  promissor,  is  a  consent  to  hold 
the  demand  upon  their  responsibility,  and  that  the  holder  has  no  remedy 
afterwards  but  against  them,  where  the  circumstances  of  the  transaction 
have  rendered  them  liable  absolutely  and  at  all  events.  Shaw  v.  Griffith,  7 
Mass.  Rep.  494.  But  it  is  admitted  that  this  rule  does  not  hold  where  the 
acceptor  is  discharged  by  the  holder,  and  the  drawer  is  sued,  having-  in  his 
hands  funds  of  the  acceptor,  which  have  been  retained  for  the  express  pur- 
pose of  paying  the  bill.  Sargent  v.  Jlppleton,  6  Mass.  Rep.  85.  And  there 
seem  to  be  other  cases  in  which  the  rule  has  received  qualifications.  See 
Bubbly  v.  Brown,  16  John.  Rep.  70. 

The  holder  having  protested  a  bill  for  non-acceptance,  and  given  due 
notice  to  the  other  parties  to  the  bill,  took  collateral  security  from  the 
drawer,  and  afterwards  upon  learning  that  it  was  probable  that  the  drawee 
would  pay  the  bill  at  maturity,  relinquished  the  security.  The  greater  part 
of  the  bill  was  paid  at  maturity,  and  it  was  regularly  protested  for  non-pay- 
ment of  the  residue.  It  was  hell,  that  as  the  holder  had  not  given  time  to 
the  drawer,  but  had  merely  taken  security  without  giving  new  credit,  the 
indorser  was  not  discharged.  It  was  in  effect  no  more  than  if  the  holder 
of  a  bill  or  note  had  taken  part  payment  from  one  of  the  parties.  Surd  r. 
Little,  12  Mass.  Rep.  502. 

If  a  holder  of  a  note  release  one  of  the  joint  makers,  excepting  from 
such  liability  as  he  may  be  under  to  the  indorsers,  the  latter  cannot  in  an 
action  by  the  holder  against  them,  set  up  such  release  as  a  discharge. 
Stewart  v.  Eden,  2  Gaines'  Rep.  121. 

A  part  payment  by  one  joint  promissor  is  no  discharge  of  the  others 
from  payment  of  the  residue,  nor  can  it  be  averred  as  a  sufficient  conside- 
ration for  such  discharge.  Rvggles  v.  Patten,  8  Mass.  Rep.  480. 

A  several  suit  and  judgment  against  one  joint  promissor  of  a  note,  is  no 
bar  to  a  joint  action  against  both,  upon  the  same  note.  Sltcehy  v.  Manfa 
vUle>  6  Cranch,  253, 
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Of  the  effect  change,  of  which  payment  had  been  refused,  informed  the  drawer 
to^p^relcswk  of  his  intention  to  take  security  from  the  acceptor,  and  the  draw- 
er answered,  M  you  may  do  as  you  like  for  I  am  discharged  for 
want  of  notice  f  and  it  appeared  that  due  notice  had 
been  given,  it  was  held  that  this  amounted  to  an  assent 
on  the  part  of  the  drawer,  and  that  the  holder  might  still  sue  him, 
after  taking  security  from  the  acceptor  (a).  But  in  a  subsequent 
case  (6),  where  the  holder  of  a  bill  of  exchange,  on  its  becoming 
due,  allowed  the  acceptor  to  renew  it  without  consulting  the  in- 
dorsee but  the  indorser  afterwards  said  to  the  acceptor,  "  it  wai 
the  best  thing  that  could  be  done,"  it  was  held,  that  the  indorser 
was  nevertheless  discharged,  because  this  was  not  a  recognition 
of  the  terms  granted  by  the  holder  to  the  acceptor,  but  such  ap- 
£  •  377  ]  probation  *must  be  considered  as  referring  to  the  acceptor  of  the 
bill  to  whom  the  arrangement  was  obviously  advantageous. 

In  the  instances  before  stated  (c),  where  the  laches  of  the  bold- 
er, in  not  giving  notice  of  the  non-acceptance  of  a  bill,  will  be 
excused  by  the  circumstance  of  the  drawer,  indorser,  &c.  not  hav- 
ing effects  in  the  hands  of  the  drawee,  such  parties  would  also  not 
be  discharged  by  the  holder's  giving  time  to  or  taking  security 
from  the  acceptor  ((f).    Therefore  the  holder  for  a  valuable  con- 


of  it,  who  said,  "  you  may  do  as  you  like,  for  I  have  had  no*  notice  of  the 
non-payment."  In  fact  he  had  had  notice.  The  court  held  that  this 
amounted  to  an  assent  on  the  part  of  the  defendant  to  the  security  being1 
taken;  and  therefore  that  the  defendant  was  not  discharged  by  this  indul- 
gence to  the  acceptor.  Selwyn,  4th  ed.  348. 

Stevens  v.  Lynch,  12  East.  Rep.  38.  The  defence  in  this  action,  which 
was  by  an  indorsee  against  the  drawer  of  a  bill,  was,  that  the  plaintiff  had 
given  time  to  the  acceptor,  in  answer  to  which  it  was  proved  that  the  de- 
fendant knew  of  such  time  having  been  given ;  but  that  conceiving  himself 
to  be  still  liable,  three  months  after  the  bill  became  due,  he  said  to  the 
plaintiff,  «'  1  know  I  am  liable,  and  if  Jones  (the  acceptor)  does  not  pay  it, 
I  will."  Upon  this  Lord  Ellenborough  directed  a  verdict  to  be  found  for 
the  plaintiff;  and  upon  a  motion  for  a  new  trial;  the  court  held  the  direc- 
tion right,  and  refused  a  rule. 

(a)  Id.  ibid. 

(b)  Withall  v.  Masterman,  2  Campb.  179.— Selwyn,  4th  ed.  348. 

(c)  Ante.  258  to  271.  301  to  309. 

(</)  Walwyn  v.  St.  Quintin,  1  Bos.  &  P.  652.-2  Esp.  Rep.  516, 7.  S.  C. 
—Gould  v.  Robson,  8  East.  576.  Ante,  372, 3.— Ex  parte  Holden,  Cooke's 
Bank.  L.  167. 

Collottt;.  Haigh,  3  Campb.  281.  This  was  an  action  on  a  bill  of  exchange, 
drawn  by  the  defendant  upon  J.  Dufton,  accented  by  him,  and  indorsed  to 
the  plaintiffs.  It  appeared  that  when  the  bill  became  due  the  plaintiff's 
gave  time  for  some  weeks  to  Dufton,  upon  his  lodging-  some  security  in 
their  hands,  which  did  not  turn  out  to  be  available ;  but  it  was  likewise 
proved,  that  Dufton  had  accepted  the  bill  merely  for  the  defendant's  ac- 
commodation, without  any  consideration  whatsoever.  Lord  Ellenborough 
ruled,  that  under  these  circumstances  the  defendant  was  not  discharged 
by  the  time  given  to  the  acceptor.  The  drawer  of  an  accommodation  bill 
must  be  considered  as  the  principal  debtor,  and  the  acceptor  only  in  Hie 
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sideration  of  a  bill  accepted  for  the  accommodation  of  the  draw-  Of  the  effect 
er,  may  prove  the  bill  under  a  commission  against  the  drawer,  to^r*rele!i£ 
notwithstanding  he  has  taken  security  from  the  acceptor  and  given  ing  the    ac*- 
him  time  for  payment  (a).    So  if  the  acceptor  of  a  bill  be  merely  cePto*» &c* 
an  agent  for  the  drawer,  who  is  the  purchaser  of  goods,  the  hold- 
er's renewing  the  bill  without  the  consent  of  the  drawer  will  not 
discharge  him  (6). 

'After  regular  notice  of  the  non  payment  of  a  bill,  the  holder    C  *  378  3 
may  tacitly  forbear  to  sue  the  acceptor,  provided  he  do  not  agree 
to  give  a  precise  time  (c)t  and  may  receive  proposals  for  a  secu- 
rity without  prejudicing  the  claims  on  the  other  parties  (d),  and  it 

light  of  a  suretv.  The  reason  why  notice  of  the  dishonour  of  a  bill  mu«t 
in  general  be  given  to  the  drawer,  is,  that  he  may  recoup  himself  by  with- 
drawing his  effects  from  the  hands  of  the  acceptor,  and  he  is  discharged  by 
time  given  to  the  acceptor  without  bis  consent,  because  his  remedy  over 
against  the  acceptor  may  thus  be  materially  affected.  But  where  the  bill 
is  accepted  merely  for  the  accommodation  of  the  drawer,  he  has  no  effects 
to  withdraw,  and  no  remedy  to  pursue,  when  compelled  to  pay.  He  there- 
fore suffers  no  injury  either  by  want  of  notice,  or  by  time  being  given  to 
the  acceptor;  and  in  an  action  on  the  bill,  he  cannot  defend  himself  upon 
cither  of  these  grounds.    Verdict  for  plaintiff.  * 

(a)  Id.  ibid.  Ex  parte  Holden,  Cooke's  B.  L.  167.— 1  Mont.  153.— CuU 
len,  100. 

(6)  Clark  and  another  v.  Noel,  3  Campb.  411.  Held  that  the  purchaser 
of  goods,  to  be  paid  for  by  bill  upon  his  agent,  is  not  discharged  by  the  seller 
taking  a  renewal  of  the  bill,  without  giving  him  notice,  if  the  agent  had  not 
funds  in  the  hands  to  pay  the  bill  when  it  became  due.  Lord  E  Lnborowgh 
was  of  opinion  that  Aaron  was  only  in  the  nature  of  the  surety,  and  remark- 
ed, that  as  he  was  not  in  cash  to  pay  the  bill  when  it  became  due,  it  was 
lather  in  favour  of  the  defendant  to  allow  it  to  be  renewed.  The  debt  was 
originally  due  from  the  defendant,  and  the  security  taken  from  his  agent 
could  be  no  extinction  of  it.  It  was  impossible  to  say  the  purchaser  of 
goods  could  be  discharged  under  these  circumstances  by  want  of  notice 
like  the  drawer  of  a  bill  of  exchange.  The  plaintiffs  had  a  verdict,  which 
in  the  ensuing  term,  upon  a  motion  for  a  new  trial,  was  approved  of  by  the 
court. 

(c)  Second  resolution  in  Walwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  652.— 
Sciw.  N.  P.  4th  ed.  347. — Wright  v.  Simpson,  6  Ves.  jun.  734. 

{d)  Walwyn  v.  St  Quintin,  1  Bos.  &  Pul.  652.  In  an  action  by  indor- 
sees against  the  drawer' of  a  bill,  it  appeared  that  after  the  bill  had  become 
due  and  been  protested  for  non-payment,  though  no  notice  thereof  had 
been  given  to  the  defendant,  he  having  no  effects  in  the  hands  of  the  ac- 
ceptor. The  plaintiffs  received  part  of  the  money  on  account  from  the  in-  ' 
dorser,  and  that  to  an  application  from  the  acceptor,  stating  that  it  was 
probable  he  should  be  able  to  pay  at  a  future  period,  they  returned  for  an- 
swer, that  they  would  not  press  him.  It  was  urged  that  either  of  these 
facts  discharged  the  drawer.  But  the  court  after  argument  and  time  taken 
to  consider,  held  that  they  did  not,  and  awarded  the  postca  to  the  plain- 
tiffs. Eyre,  C.  J.  said,  that  had  this  forbearance  to  sue  the  acceptor  taken 
place  before  noting  and  protesting  for  non-payment,  so  that  the  bill  had. 
not  been  demanded  when  it  was  due,  it  is  clear  that  the  drawer,  would 
have  been  discharged ;  it  would  have  been  giving  a  new  credit  to  the  ac- 
ceptor. But  that  after  protest  for  payment,  and  notice  to  the  drawer,  or 
an  equivalent  to  a  notice,  a  right  to  sue  the  drawer  had  attached,  another 
holder  was  not  bound  to  sue  the  acceptor,  he  might  therefore,  forbear  t# 
iuc  him.  See  2  Esp.  Rep.  515,  S,  C.— Manning's  Index,  72. 
Vol.  j.        v  a 
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Of  the  effect  has  even  been  holden,  that  agreeing  (after  a  bill  has  become  due 
to^Trelewk  anc*  *>een  r^gularly  protested  for  non-payment,  and  notice  thereof 
tag  the  ac-  given)  not  to  press  the  acceptor,  will  not  discharge  the  drawer  (a)* 
ceptor,&c.     ^Q(j  wJien  ^  ^Qjjgpg  0f  a  jjju  0f  exchange  which»had  been  re- 
fused payment  by  the  acceptor,  gave  notice  thereof  to  the  draw- 
ers, but  informed  them  that  they  had  reason  to  believe  H  vould 
be  taken  up  in  a  few  days,  and  offered  to  retain  the  bill  till  the 
end  of  the  week  unless  they  received  their  instructions  to  the  con- 
trary, it  was  held  that  such  conduct  did  not  discharge  the  drawer, 
£  *  S7Q  ]    although  *no  further  notice  of  non-payment  was  given  (b) ;  and  even 
an  express  agreement  not  to  sue,  made  after  giving  notice  of  non- 
payment, but  without  sufficient  consideration,  and  without  taking 
any  new  security,  being  nudum  pactum,  will   not  discharge  the 
other  parties  (c).    And  though  we  have  just  seen,  that  taking  a 


0 


(a)  WaJwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  652.  supra.— Bay!.  157. 

(b)  Forstcr  and  another  1.  Jurdison  and  another,  16  East,  105.  The 
plaintiffs  were  indorsees  of  a  bill  of  exchange  drawn  by  the  defendants  on 
J.  L.  sgd  accepted  by  him.  The  bill  was  duly  presented  for  payment  and 
dishonoured,  but  the  acceptor  requested  the  plaintiffs  to  keep  the  bill  a 
week  and  he  should  be  able  to  pay  it.  The  plaintiffs  gave  the  defendants 
notice  of  the  dishonour,  and  of  the  acceptor's  request,  and  added  they 
would  keep  the  bill  till  the  end  of  the  week,  unless  they  heard  from  them 
to  the  contrary.  It  was  contended  for  the  defendants,  that  the  plaintiffs 
should  have  given  them  notice  at  the  end  of  the  week  of  the  bill  not  having 
been  paid,  and  by  which  laches  they  were  discharged.  "Wood,  B.  before 
whom  the  cause  was  tried,  was  of  that  opinion,  and  a  verdict  was  found  for 
the  defendants.  A  rule  for  a  new  trial  was  afterwards  obtained,  and  on 
cause  shewn,  the  court  were  of  opinion,  that  the  plaintiffs  had  done  even* 
thing  which  was  incumbent  upon  them,  to  give  themselves  a  title  under  the 
bill,  and  that  by  their  letter,  they  at  most  took  upon  themselves  an  agency 
on  the  part  of  the  defendants  to  get  payment  of  the  bill,  and  in  that  charac- 
ter they  continued  to  hold  it  for  the  defendants,  and  that  after  the  notice 
received  by  the  defendant  the  latter  were  bound  to  look  after  the  acceptor, 
and  the  rule  was  made  absolute. 

(c)  Semble  YValwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  655.— Dean  v.  Newhall. 
8  T.  R.  168.— Fitch  v.  Sutton,  5  Fast.  230. 

ArundleBank  v.  Goble,  K.  B.  1817.  Action  by  indorsee  against  drawer 
of  a  bill.  The  plaintiffs  were  the  holders  when  the  bill  became  due,  and 
duly  presented  the  same  to  the  acceptor  for  payment,  and  wrote  a  letter  to 
the  defendant  in  due  time,  informing  him  of  the  dishonour,  but  thar  from 
the  promise  of  the  acceptor  they  expected  the  same  would  be  shortly 
paid.  Afterwards  the  acceptor  applied  to  them  for  indulgence  for  some 
months.  They  in  reply  wrote  to  the  acceptor,  that  they  would  give  h;m 
the  time,  but  that  they  should  expect  interest.  The  cause  was  tried  on 
the  home  circuit,  before  Burrough,  J.  when  it  was  contended  by  Nolan 
and  Comyn  forthe  defendant,  that  this  indulgence  to  the  acceptor  dischar- 
ged the  drawer ;  but  the  jury  found  a  verdict  for  the  plaintiff's^  On  motion 
to  the  court  of  K.  B.  for  a  new  trial,  the  court  held,  that  as  no  fresh  securi- 
ty was  taken  from  the  acceptor,  the  agreement  of  the  plaintiffs  to  wait  with- 
out consideration  did  not  discharge  the  drawer,  because  the  acceptor 
might,  notwithstanding  such  agreement,  be  sued  at  the  next  instant,  an*  i 
that  the  understanding  that  interest  should  be  paid  by  the  acceptor  made 
no  difference.  Rule  refused.  See  also  Willison  v.  Whitaker,  2  Marsh* 
383 ;  and  Brickwook  v.  Anniss,  5  Taunt.  614,  ante*  374 ;  and  Bayl.  154. 
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cognovit  payable  at  a  distant  time,  might  discharge  the  drawer 
and  indorsers  (a) :  it  would  be  otherwise  if  a  cognovit  or  warrant 
of  attorney  be  taken  without  giving  time  (6). 

*It  appears  to  have  been  holden,  that  if  on  presentment  for  pay-  Of  receiving 
merit,  the  holder  take  le$s  than  the  whole  sum  due  thereon  of  the  Vftheacccp. 
acceptor,  or  indorser,  in  part  satisfaction,  without  the  assent  to  tor,  &c 
the  other  parties  to  the  bill,  he  thereby  discharges  them;  because,    *-  * 

as  it  was  said,  it  is  an  election  to  receive  payment  from  the  accep- 
tor (c).  But  it  is  now  settled,  that  the  holder  may  receive  part 
payment  from  the  acceptor  or  indorser,  and  may  sue  the  other 
parties  for  the  residue,  provided  he  do  not  also  give  time  to  the 
acceptor  for  the  payment  of  such  residue  (d) ;  and  if  the  holder  of 
a  joint  and  several  promissory  note,  enter  up  judgment  by  cog- 
novit against  one  of  the  makers  and  levy  part  under  ji  &  fa*,  this 
is  no  discharge  of  the  other  (e). 

It  is  said  that  if  the  drawee  have  on  presentment  for  acceptance* 
engaged  to  pay  only  a  part,  and  the  holder  has  given  notice  of 
soch  partial  acceptance  to  the  other  parties,  he  should  when  the 
bill  becomes  due,  receive  of  the  drawee  the  sum  for  which  he  ac* 
cepted,  and  cause  a  protest  again  to  be  made  for  non-payment  of 
the  remaining  sum  (/). 

Though  the  giving  time  to  an  acceptor,  or  indorser,  will  thus  in 
general  discharge  all,  subsequent  indorsers,  who  would  be  entitled 
to  resort  to  the  party  indulged,  the  giving  time  to  a  subsequent  ^*fj**  °*  ■** 
indorser  will  not  discharge  a  prior  indorser  (g),  and  therefore  the  to /ta^pa* 

ties*  t  * 

(a)  Ante,  375. 

(*)  Ayrey  v.  Davenport,  2  New.  Rep.  474. 

(c)  Tassel  v.  Lewis,  2  Lord  Raym.  744.— Kellock  v.  Robinson,  2  9tr. 
Mi.-Sel.  Ca.  147.  S.  C— But  Ni.  Pri  273.— Hull  v.  Pitfield,  1  Wila. 

48. 

(<Q  Gould  v.  Robson,  8  East.  Rep..  580,  ante,  372,  3.—Walwyn  v.  St 
Quimin,  1  Boa.  &  Pul.  652,  ante,  378.  Bui.  Ni.  Pri.  271.  3.  5.— Map.  86.— 
Bayl.  154. 

(«)  Ayrey  v.  Davenport,  2  New.  Rep.  474.— Ex  parte  GifFord,  6  Ves. 

jun.  805. 

(/)  Mar-  68,  85,  86. 

(g)  (Sridge  v.  Dalton,  4  M.  &  S.  232 — Hayling  v.  MuUhall,  2  Rku  Rep. 
1235. — English  v.  Darley,  2  Bos.  &  Pul.  61. — Smith  v.  Knox,  ||gsp.  Rep, 
47.~»Nadin  v.  Battie,  5  East.  147. ;  and  see  ex  parte  Barclay,  rlfes.  jun* 
597.— Bayl.  151.— Selw.  4th  ed.  348.  • 

Claridse  v.  Dalton,  4  M.  &  S.  232, 3.  Per  Bayley,  J.  "  If  the  holder  gave 
time  to  the  payee  he  cannot  call  on  the  indorsers ;  but  this  rule  does  not  ap- 
ply to  a  party  lower  down  on  the  bill,  as  if  the  fifth  indorsee  were  to  give 
time  to  the  last  indorser  for  six  months^  proposing  in  the  mean  while  to  en- 
deavour to  get  payment  for  the  indorsers  lower  down  on  the  bill:  this 
might  well  be  done.'9 


OF  PAYMENT 

Bffcct  of  in*  holder  of  a  bill  may  *suc  a  prior  indorser  after  having;  let  a  subse- 
toprior^pvc-  <luent  indorser  whom  he  had  taken  in  execution,  out  of 'goal,  on 
ties.  a  letter  of  licence  without  paying  the  debt  (a).    And  it  has  been 

L  381  J  decided,  that  the  holder  of  an  accommodation  note,  who  has  re- 
ceived a  composition  from,  and  who  has  covenanted  not  to  sue 
the  payee,  for  whose  accommodation  the  note  was  made,  may  not- 
withstanding sue  the  maker,  though  on  payment  of  it  he  will  have 
a  right  of  action  against  the  payee  (b) ;  and  if  the  holder  release 
to  the  payee  all  claims  in  respect  to  the  note,  not  knowing  that 
he  is  a  surety,  this  will  not  discharge  the  maker  (c).  And  it  has 
long  been  settled,  *thatifthe  holder  of  an  accommodation  bill 
receive  a  part  from  the  drawer  and  takes  a  promise  from  him  upon 
the  back  of  the  bill,  for  paytnent  of  the  residue  at  an  enlarged  time, 
it  is  clear  that  such  act  will  not  discharge  the  accept- 
or (d).  And  though  in  one  case  it  was  held,  that  if  the  in- 
dorsee of  a  bill  of  exchange  having  notice  that  it  was  accepted 

Hayling  v.  Mullhall,  2  Bla.  Rep.  1235.  A  bill  was  indorsed  by  Sheridan 
to  Boon,  and  by  him  to  the  plaintiff:  he  sued  Boon  and  took  him  in  exe- 
cution, but  discharged  him  upon  a  letter  of  licence.  He  then  sued  Sheri- 
dan, for  whom  the  defendant  became  bail,  and  upon  an  action  against  the 
defendant,  he  contended  that  the  debt  was  satisfied  by  the  imprisonment 
of  Boon,  but  the  court  was  clear  it  was  not,  and  Mullhall  was  obliged  to  pay 
the  money.  See  the  observations  on  the  error  in  the  margin,  analysis  in 
this  case,  in  English  v.  Darley,  2  Bos.  &  Pul.  62,  ante,  380. 

(a)  Hayling  v.  Mullhall,  2  Blal  Rep.  1235,  supra. 

(6)  Mallet  v.  Thompson,  5  Esp.  Rep.  178.  , 

(c)  Carstairs  and  others,  assignees,  &c.  v.  Kolleston  and  others,  5  Taunt. 
551. — 1  March.  207.  To  an  action  by  the  indorsees  of  promissory  note 
against  the  drawers,  the  defendant  pleaded,  that  he  drew  the  note  as  surety 
only  for  the  payee,  and  that  the  plaintiff  had  released  the  payee  from  all 
claims  in  respect  of  the  said  note,  without  alledging  that  the  plaintiff  had 
notice  of  the  want  of  consideration  between  the  defendant  and  payee. 
Held  that  the  release  did  not  operate  as  an  extinguishment  of  the  consider- 
ation which  the  plaintiff  had  given  to  the  payee  for  notice,  so  as  to  make  it 
a  note  without  consideration  between  himself  and  the  defendant,  and  there- 
fore that  the  plea  was  bad. on  general  demurrer.  Gibbs,  C.  J.  This  case 
has  been  argued  on  the  only  ground  on  which  it  could  be  supported  for  a 
moment,  and  ingenuity  has  furnished  an  argument  which  I  had  not  dis- 
covered. The  object  of  the  defendant  was  to  accommodate  the  payee, 
and  I  admit  that  the  payee  could  not  have  sued  the  makers  of  the  note,  nor 
could  an  indorsee  have  done  so,  unless  he  had  given  consideration  for  it. 
But  it  is  insisted' that  the  release  which  has  been  given  by  the  bankrupts, 
who  were  indorsees  to  the  original  payee,  operates  as  an  extinaifehinent 
of  the  consideration  which  they  gave  for  it,  and  therefore  puts  tamk  in  the 
conditioi^Pf  indorsees  without  consideration.  I  am  not  of  that  opinion ;  the 
indorsement  was  for  a  valuable  consideration,  and  the  indorsees  had  the 
security  of  the  defendants  as  makers  of  the  note  for  their  debt,  and  though 
they  released  the  original  payee,  they  still  retain  their  remedy  against  the 
drawers.  Whatever  might  have  been  the  case,  if  the  bankrupts  had  bad 
notice,  that  the  instrument  was  given  originally  without  consideration,  as 
to  which  I  gave  no  opinion,  I  am  decided,  that,  as  the  matter  now  stands, 
the  plaintiff's  right  of  action  remains  against  the  defendants.  The  rest  of 
the  court  concurred  in  the  opinion  of  the  0.  J.  Judgment  for  the  plain- 
tiffs. 

(a)  Ellis  v.  Gallindo,  cited  in  Dingwall  v,  Dunster,  DougL  250. 


O*  A  BILL,  &C. 

without  consideration,  receive  part  pavment  from  the  drawer  and  ? ,  rt  °*  *n" 

.     .  diligence    as 

gire  him  time  to  pay  the  residue,  he  thereby  discharges  the  accept-  to  prior  par- 

or  fa);  yet  in  subsequent  cases  a  different  #doctrine  has  been  estab-  ^j:8, 

lisbed  ( b).  We  have  seen,  however,  that  the  acceptor  of  an  ao    L  *■ 

(a)  Laxton  v.  Peat,  2  Campb.  185.    Indorsee  of  a  bill  against  the  accep- 
tor,   (t  appeared  that  the  bill  had  been  accepted  for  the  accommodation  of 
the  drawer,  which  circumstance  was  known  to  the  plaintiff,  who  gave  val- 
ue for  the  bill.     When  the  bill  became  due  the  plaintiffreceived  part  pay- 
ment from  the  drawer,  and  gave  him  time  to  pay  the  remainder,  without 
the  concurrence  of  the  defendant.     Lord  Ellenborough.     This  being  an 
accommodation  bill  within  the  knowledge  of  all  the  parties,  the  acceptor 
can  only  be  considered  a  surety  for  the  drawer,  and  in  the  case  of  simple 
contracts,  the  surety  is  discharged  by  tune  being  given  without  his  con- 
currence to  the  principal.    The  defendant's  remedy  over  is  materially  af- 
fined by  the  new  agreement,  into  which  the  plaintiff  entered  with  the 
driver  after  the  bill  was  due.     The  case  is  exactly  the  same  as  if  the  bill 
lad  been  drawn  by  the  defendant,  and  accepted  by  Hunt,  in  consideration 
of  a  debt  due.     According  to   many  authorities,  the  defendant  upon  that 
supposition  would  have  been  discharged,  by  the  time  given  to  Hunt ;  and 
the  principle  of  these  authorities  applies  with  equal  strength  to  the  facts 
actually  given  in  evidence.     Plaintiff  nonsuited.    But  this  doctrine  seems 
to  have  been  disputed  by  Mr.  J.  Gibbs,  in  the  case  of  Kerrison  v.  Cooke,  3 
Campb.  362,  and  he  denied  the  distinction  which  has  been  made  between 
an  acceptor  in  the  ordinary  course  of  business,  and  an  accommodation  ac- 
ceptor.    \nd  Lord  Eldon  (in  11  Ves.  jun.  411)  also  objected  to  any  such 
divinction,  and  in  the  case  of  Anderson  v.  Cleveland,  13  East.  Rep.  430 
(notes),  Lord  Mansfield  seems  to  have  been  of  opinion,  that  a  neglect  to 
call  upon  the  acceptor  affords  no  defence,  saying  that  the  maker  q£a  note, 
and  the  acceptor  of  a  bil  remain  liable ;  the  acceptance  is  proof  <Mhe  ac- 
ceptor's having  effects  in  hand,  and  he  ought  never  to  part  with  them  un- 
less he  is  sure  that  the  bill  has  been  paid  by  the  drawer.    The  same  doc- 
trine has  been  maintained  in  the  case  of  Dingwall  v.  Dunster,  Dougl.  235, 
247.    The  same  doctrine  was  entertained  by  Lord  Ellenborough  in  Mallet 
v.  Thompson,  5  Esp.  Rep.  178.     Where  the  holder  of  a  note,  knowing 
tint  it  had  '*een  made  for  the  accommodation  of  Dwigg,  signed  a  compo- 
sition deed  releasing  Dwigg,  without  the  maker's  concurrence.    Also  in 
th«case  of  the  Trent  Navigation  Company  r.  Harley,  10  East.  34.  the  court 
^neared  to  have  considered  that  the  neglect  of  the  obligee  of  a  bond  to 
compel  the  principal  to  account,  did  not  release  the  surety  from  its  liability. 
(A)  Kerrison  r.  Cooke,  3  Campb.  362.— -Ragget  v.  Axmore,  4  Taunt. 

-!•) Fcntum  v.  Pocock,  5  Taunt.  192.— 1  Marsh.  14.  S.  C. — Carstairs  -v. 

R'rileston,  2  Taunt.  551.— 1  Marsh.  507.  S.  C—  Mallet  v.  Thompson,  5  Esp. 
Kcp.  178. 

Kerrison  v.  Cooke,  3  Campb.  362.  Indorsee  against  acceptor.  The 
pi ■iin*iff,  after  notice  that  the  bill  was  accepted  for  the  accommodation  of 
the  drawer,  gave  time  to  the  drawee,  without  concurrence  of  the  defend- 
ant, and  yet  it  was  held,  the  plaintiff  was  entitled  to  recover.  '  Per  Gibbs, 
J.  admitting  Laxton  i>."Teat,  to  be  law,  of  which  grave  doubts  have  been 
'ntertainea,  the  present  case  may  be  distinguished  from  it.  Lord  Ellen- 
*> trough's  decision  there  proceeded  upon  the  ground  that  the  drawer,  ac- 
cording to  the  understanding  of  the  different  parties  to  the  bill  was  consid- 
ered as  primarily  liable,  and  was  in  the  first  instance  looked  to  for  pay- 
ment. But  here  payment  is  demanded  of  the  acceptor,  when  the  bill  be- 
comes due,  and  he  then  promises  to  pay  it.  This  shews  that  he  was  held 
liable,  as  in  the  common  case  of  the  acceptor  of  a  bill  of  exchange,  and  I 
am  of  opinion  that  he  was  not  discharged  by  time  given,  under  these  cir- 
fimstances,  to  the  drawer.  I  am  sorry  the  term  accommodation  bill  ever 
found  its  way  into  the  law,  or  that  parties  were  allowed  to  get  rid  of  the 
obligations  they  profess  to  contract,  by  putting  their  names  to  negotiable 
securities.  > 


f  #  385  J  commodation  bill  *may  be  discharged  by  the  holders,  who  were 
bankers  of  the  drawer,  receiving  more  than  sufficient  to  cover 
it  (a). 

underact  ""  w'ien  ^e  ^'  becomes  due,  the  acceptor  be  a  bankrupt,  the 
flBMton,  or  a-  holder  may,  without  the  assent  of  the  other  parties,  prove  the 
SlventdeM-  ^  under  commission,  and  receive  a  dividend  or  dividends,  and 
or,   and    of  such  conduct  will  not  discharge  the  other  parties  to  the  bill  from 

'Center.     *°*      ^entun»  *•  Pocock  and  another,  5  Taunt,  192.— 1  Marsh.  14.  S.  C.   In- 
*  donee  against  acceptor.     When  the  bill  became  due,  it  was  duly  present- 

ed  for  payment  and  refused,  and  the  plaintiff  was  then  informed  that  it  was 
an  accommodation  bill,  and. that  defendant  had  no  effects  of  the  drawer— 
The  plaintiff  received  from  the  drawer  65/.  in  part  discharge  of  the  bill, 
and  afterwards,  without  the  concurrence  of  the  acceptor,  took  a  cognovit 
from  the  drawer,  payable  by  instalments,  and  it  was  held  that  this  did  not 
discharge  the  acceptor.  Per  Mansfield,  C.  J.  No  doubt  if  the  defendant 
can  succeed  in  establishing  the  principle  that  we  must  so  subvert  and  per* 
vert  the  situation  of  the  parties,  as  to  make  the  acceptor  merely  a  surety, 
and  the  drawer  the  principal,  the  consequence  contended  for  must  follow. 
This  case  of  Laxton  v.  Peat,  certainly  is  the  first  in  which  it  was  ever  sup* 
posed  that  the  acceptor  of  a  bill  of  exchange  was  not  the  first  person,  and 
the  last  person  compellable  to  pay  that  bill  to  the  holder  of  it,  and  that  any 
thing  could  discharge  the  acceptor  except  payment  or  a  release ;  and  1 
never  before  knew  there  was  any  difference  between  an  acceptance  given 

.  for  an  accommodation  and  an  acceptance  for  value.  When  1  first  saw  that 
case  in  Campbell,  I  was  in  the  same  state  as  Mr.  Justice  Gibbs,  and  doubt- 
ed a  great  deal  whether  it  could  be  law.  The  case  of  Collet  v.  Haigh  must 
be  considered  not  as  a  separate  decision,  but  as  resting  on  the  authority  of 
the  fonder.  It  is  utterly  impossible  for  any  Judge,  whatever  his  learning 
and  abilities  may  be,  to  decide  at  once  rightly  upon  every  point  that  comes 
before  him,  at  Nisi  Prius,  and  whoever  looks  through  Campbell's  Reports, 
win  be  greatly  surprised  to  see  among  such  an  immense  number  of  ques- 
tions, many  of  them  of  the  most  important  kind,  which  came  before  that 
noble  and  learned  Judge,  not  that  there  are  mistakes,  but  that  he  is,  in  by 
far  the  most  of  the  causes,  so  wonderfully  right,  beyond  the  proportion  of 
any  other  Judges.  But  in  this  case  we  think  that  we  are  bound  to  differ 
from  him,  and  to  hold  that  it  is  impossible  for  us  to  consider  the  acceptor  of 
an  accommodation  bill  in  the  light  of  the  surety  for  the  payment  of  the 
drawer,  and  that  we  cannot  therefore  say  that  he  is  discharged  by  the  in- 
dulgence shewn  to  the  drawer;  certainly  the  paying  the  respect  to  the  ac- 
commodation bills  is  not  what  one  would  wish  to  do,  seeing  the  mischiefs 
arising  from  them.  One  might  find  here  a  very  important  distinction  be- 
tween this  case  and  the  case  decided  by  Lord  Ellenborough,  namely,  that 
here  the  person  taking  the  bill  did  not,  at  the  time  when  he  took  it,  know 
that  it  was  an  accommodation  bill,  an<J  that  if  he  did  not  then  know  it,  what 
does  it  signify  what  came  to  his  knowledge  afterwards  if  he  took  the  bill 
for  a  valuable  consideration,  but  it  is  better  not  to  rest  this  case  upon  that 
foundation ;  for  as  it  appears  to  me,  if  the  holder  had  known  in  the  clearest 
manner  at  the  time  of  hie  taking  the  bill,  that  it  was  merely  an  accomnro- 

^dation  bill,  it  would  make  no  manner  of  difference,  for  he  who  accepts  a 
bill,  whether  for  value  or  to  serve  a  friend,  makes  himself  in  all  events  lia- 
ble as  the  acceptor,  and  nothing  can  discharge  him  but  payment  or  a  re- 
lease. The  ease  before  Gibbs,  J.  has  shaken  this  decision  in  Laxton  v. 
Peat,  and  we  think  rightly ;  the  case  cited,  English  v.  Darley,  is  not  appli- 
cable, where  the  giving  tune  to  an  acceptor  was  held  to  be  a  discharge  of 
an  indorser,  who  standi  only  in  the  situation  of  a  surety  for  the  first.  The 
rule  therefore  which  has  been  obtained  for  setting  aside  the  verdict  and  en* 
tcring  a  nonsuit  must  be  discharged. 
(a)  Ante,  370,  n.  3. 


#  0t  a  Bitt,  && 

their  respective  liabilities  to  him,  if  he  have  given  regular  notice  Of  proving 
of  non-payment  (a)  (1) ;  so  the  circumstance  of  one  of  the  parties  m^em,  ora- 
to  a  bill  having  been  charged  in  execution,  and  discharged  as  an  gainst  an  in- 
insolvent,  does  not  preclude  the  holder  from  proceeding  against  JJJ  ve^d  e  ^ 
the  other  parties  (6).  compounding  < 

♦But  if  the  holder  of  a  bill  compounded  with  the  acceptor  or  ^or^  **" 
ether  party,  without  the  assent  of  the  drawer,  or  other  subsequent  [  *  885  J 
parties,  he  thereby  releases  them  from  their  liabilities,  if  they  had 
effect*  in  the  hands  of  the  acceptor  or  prior  indorser ;  for  there  is 
a  material  distinction  between  taking  a  sum  of  money  in  part 
satisfaction  of  a  debt,  as  in  the  case  of  a  dividend,  and  taking  a 
sum  in  satisfaction  of  such  debt,  where  the  party  has  an  option  to 
refuse  leas  than  the  whole,  as  where  he  compounds  with  the  ac- 
ceptor, and  thereby  deprives  all  other  parties  to  the  bill  of  the 
right  of  resorting  to  him  (c).  And  though  the  agent  of  the  hold- 
fa)  See  observations  in  English  v.  Darley,  ante,  371,  2.— Ex  parte  Wil- 
son, 11  Ves.  jun.  41^. — Stock  v,  Mawson,  1  Bos.  &  PuL  280. 

[b)  Macdonald  v.  Bovington,  4  T.  R.  825.  A  hill  drawn  by  Macdonald 
cm  Bovington,  was  indorsed  to  Thompson,  who  charged  Bovington  in  ex- 
ecution on  it.  Bovington  was  discharged  as  an  insolvent,  then  Thompson 
sued  Macdonald  and  recovered.  Macdonald  paid  the  bill,  sued  Bovington, 
ami  co&rged  him  in  execution,  and  on  a  rule  nisi  to  discharge  him  and 
cause  shown,  it  was  urged  that  Bovington  had  satisfied  the  bill  by  being 
charged  in  execution,  at  the  suit  of  Thompson.  Sed  per  Lord  Kenyon, 
iwtiung  can  be  clearer  than  that  he  has  not,  it  was  a  mere  formal  satisfac- 
tion as  to  Thompson,  not  like  actual  payment,  and  when  Macdonald  was 
obliged  to  pay  the  bill,  a  new  cause  of  action  arose  against  the  defendant 
by  tiie  payment,  without  regard  to  what  passed  in  the  former  action.  And 
perBuller,  J.  die  consequence  would  be,  that  because  the  drawer  was 
obliged  to  pay  the  holder,  the  acceptor  would  be  discharged  without  pay- 
ing either.    Rule  discharged.    See  also  Bayl.  152. 

(c)  Ex  parte  Wilson,  11  Ves.  jun.  410.  infra,  note  2.— Cooke's  Bank.  L. 
168,—Cullen,  158,  9.  and  cases  there*  cited.— Ex  parte  Smith,  3  Bro.  C.  C.  # 
1- ;  see  observations  on  English  v.  Darley,  ante,  371,  and  post,  Chapter  on 
Bankruptcy. — 1  Mont.  546. 

Kx  parte  Smith,  3  Bro.  C.  C.  1.  Lewis  and  Potter  indorsed  certain  bills 
and  notes  to  Bsdaile,  and  became  bankrupt.  Esdaile  proved  the  amount 
of  the  bills  and  notes  under  their  commission,  and  afterwards  received  a  . 
composition  from  the  acceptors  of  the  bills,  and  the  makers  of  the  notes, 
and  gave  them  a  full  discharge  without  the  knowledge  of  the  assignees  of 
Lewis  and  Potter.  On  petition  by  the  assignees  to  have  the  debt  in  respect 
of  the  bills  and  notes  expunged,  the  chancellor  held,  that  by  discharging 
the  acceptors  and  makers  without  the  consent  of  the  indorser,  the  lattery 
vis  discharged  also.  To  the  same  effect  is  the  case  of  ex  parte  Wilson, 
11  Ves.  410.     See  also  Smith  v.  Knox,  3  Esp.  N.  P.  46. 

In  a  case  where  an  action  was  brought  by  several  partners,  as  indorsees 
of  a  promissory  note  against  the  defendant  as  indorser,  and  it  appeared  in 
evidence  that  one  of  the  partners  had  discharged  a  prior  indorser  by  a  deed 
of  composition,  it  was  holden,  that  such  deed  operated  as  a  release  to  the 
defendant  Ellison  and  others  v.  Dezell,  Bristol  Summer  Assizes,  1811, 
Sclw.  N.  P.  4th  ed.  343. 

(1)  So  it  has  been  held  in  New-York,  that  the  proceeding  under  a  com- 
»»ssion  of  bankruptcy  in  London,  against  the  acceptor,  was  no  discharge  of 
the  indorser  of  a  bill  drawn  here,    Xenwrthy  v.  Mopkins,  I  John.  Cas.  107. 
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Of    ptwmj  er  by  mistake  signed  a  composition  deed  in  favour  of  the  acceptor, 
mission,  or  a-  thinking  that  the  proceedings  were  a  bankruptcy,  yet  it  was  deci- 

gainst  an  in-  ded  that  the  drawer  was  discharged  (a).    And  where  the  indorser 

solvent  debt-  °      v  ' 

or,     and    of 

compounding'       (a)  Ex  parte  "Wilson,  11  Ves.  jun.  110.    In  July,  1799,  Andrew  Paul 

with  the  ac-  Pourtales  and  Andrew  George  Pourtales,  drew  two  bills  of  exchange  upon 

ceptor.  Classen,  Kieckhoefer,  and  Co.  of  Hamburg,  at  three  months  after  da.e,  for 

350/.  and  2 50  J.  payable  to  the  order  of  the  petitioner,  for  a  valuable  consi- 
deration. The  bills  were  accepted  but  before  they  were  due,  the  accep- 
tors stopped  payment ;  and  the  bills  were  returned  protested.  The  draw- 
ers afterwards  became  bankrupt.  The  petitioner's  proof  in  respect  ot  the 
bilk  was  objected  to,  until  he  should  have  had  recourse  to  the  estate  of  the 
acceptors,  and  have  received  such  dividend  as  should  be  payable  from  their 

*  estate.     The  petitioner  sent  the  bills  to  his  agent  at  Hamburgh  for  that 

purpose  ;  who  received  a  dividend  from  the  estate  of  the  acceptors ;  and 
was  afterwards  admitted  to  prove  the  residue  of  his  debt  under  the  com- 
mission against  the  drawers :  but  before  any  dividend  was  received  under 
that  proof,  it  appeared  that  no  proceeding  in  nature  of  a  commission  of 
bankruptcy  had  issued  against  the  acceptors,  but  their  affairs  were  settled 
by  a  deed  of  composition,  which  the  petitioner's  agent  had  signed  upon 
receiving  the  dividend  in  full  discharge  of  the  estate  of  the  acceptors.— 
The  petition  prayed,  that  the  dividends  under  the  commission  should  be 
paid  to  the  petitioner.  It  was  admitted  there  was  no  fraud ;  but  the  deed 
of  composition  was  signed,  and  the  dividend  received  by  his  agent  without 
inquiry.  The  petition  stated,  that  the  assig^f  esand  the  solicitor  under  the 
commission  pressed  the  petitioner  to  apply  and  receive  what  might  be  ob- 
tained from  the  estate  of  the  acceptors,  representing,  that  he  should  prou* 
for  the  residue ;  but,  upon  the  affidavits  there  was  no  special  undertaking, 
and  the  transaction  appeared  to  originate  in  a  mistake  of  all  parties;  sup- 
posing the  proceeding  at  Hamburgh  was  in  the  nature  of  bankruptcy.  'Hie 
Lord  Chancellor.  The  law  is  not  disputed :  it  was  very  well  settled  bj 
Lord  Thurlow  upon  great  deliberation,  that,  if  a  person,  having  the  secu- 
rity of  drawer  and  acceptor,  with  effects,  (a  distinction  much  to  be  regret- 
ted, having  given  very  mischievous  authenticity  to  accommodation  paptr) 
gives  the  acceptor  time  and  much  more  if  the  holder  fully  discharges  the 
acceptor  by  composition,  the  holder  can  no  longer  make  a  demand  up^ 
the  drawer,  whether  solvent  or  not ;  for  this  reason,  that  if  the  drayt 
could  come  upon  the  acceptor  afterwards,  the  acceptor  does  not  receive 
any  benefit  by  the  composition.  The  nature  of  the  contract  must  therefore 
.  *  be,  that;  the  holder  shall  so  deal  with  the  bill  that  no  third  person  shall 

come  upon  the  acceptor  in  consequence  of  his  act.  I  remember  Lord 
Thurlow  said,  he  had  consulted  the  Judges  upon  that  case.  The  decision 
is  therefore  of  very  high  authority.  Lord  Rossi)  n  was  struck  with 
this  consideration,  that  if  the  holder  did  all  he  could  substantially  do 
for  the  benefit  of  the  persons  whose  names  were  upon  the  bill, 
that  was  all  that  could  be  expected,  and  held  that  he  should  if  he 
really  acted  for  the  benefit  of  the  other  parties  by  taking  a  com- 
position from  the  acceptor,  go  on  against  the  drawer.  But  the  mi^'r- 
tune  of  that  is,  that  the  other  parties  have  a  right  by  law  to  consider  what 
Is  for  their  benefit,  and  are  the  judges  of  that ;  and  that  has  been  carried 
so  far,  that  the- actual  bankruptcy  of  the  acceptor  docs  not  dispense  with 
the  necessity  of  notice  to  the  drawer.  That  being  the  law,  I  felt  a  wish  to 
find  that  part  of  the  petition  sustained,  which  represents,  that  the  assign*.* 
and  the  solicitor  pressed  the  petitioner  to  get  what  benefit  he  could  in  the 
affairs  at  Hamburgh,  intimating  that  he  should  afterwards  prove  under  the 
commission.  But  the  affidavits  amount  only  to  this,  that  the  assignees  and 
the  solicitor,  being  persuaded  that  there  was  a  bankruptcy  at  Hamburg 
and  a  dividend  actually  set  apart,  so  that  in  bankruptcy  it  was  to*  be  con- 
sidered as  received  in  diminution  of  the  proof,  do  make  that  representation ; 
and  that  the  petitioner  shall  receive  dividends  under  that  bankruptcy,  be- 
fore he  comes  to  prove  under  the  commission  in  this  country,  and  tfcd 


OF  A  BILL,  &C. 

of  a  bill  of  exchange  "becomes  bankrupt,  and  the  holder  proves    [  *  366  3 
the  amount  of  the  bill  under  his  commission,  and  afterwards  *com-    [_  *  387  ] 
pounds  with  and  discharges  the  acceptor  without  the  consent  of 
the  assignees  of  the  indoreej.  he  thereby  also  discharges  the  in* 
forcer's  estate,  and  the  proof  of  his  debt  must  be  expunged  (a). 

On  payment  of  the  amount  of  a  .bill  or  note,  it  has  been  con-  4tMy.  Of  the 
sidered  doubtful  whether  a  person  paying  can  insist  on  a  receipt  receiPt     for 
being  given  (6) ;  but  now  the  party  it  should  seem  is  entitled  to 
demand  a  receipt  (c).    It  is  usual  to  give  a  receipt  on  the  back 
of  the  bill,  arid  it  has  been  said,  that  it  is  the  duty  of  bankers  to 
make  some  memorandum  on   bills  and  notes  paid  by  them  (d). 
Such  receipt  need  not,  like  other  receipts,  be  stamped  (e).  Where 
a  part  is  paid,  the  person  paying  should  take  care  to  have  the 
partial  receipt  marked  on  the  bill,  or  he  may,  as  it  is  said,  be  liable 
to  pay  the  amount  again  to  a  bona  fide  indorsee  ffj.    Where  an 
action  was  brought  by  the  indorser  of  a  bill  (who  had  paid  it  to  an 
indorsee)  against  the  acceptor,  he  was  nonsuited,  although  he 
produced  the  bill  and  protest,  because  he  could  not  ^produce  a    [  *  388  ] 
receipt  for  the  money  paid  by  him  to  the  indorsee  upon  the  pro- 
test, according  to  the  custom  of  merchants ;  though  Holt,  C.  J. 

future  dividends  after  proof.  The  petitioner  accordingly  sent  to  his  agent 
at  Hamburgh,  not  enquiring  whether  the  proceedings  there  was  a  bank- 
ruptcy or  a  composition,  and  the  agent  signed  the  deed  of  composition, 
which,  in  respect  to  payments  under  it,  actually  discharges  the  acceptor. 
The  question,  whether  the  petitioner  was  by  fraud  drawn  in,  or  required 
to  sitrn  the  deed  of  composition,  is  a  mere  question  of  fact.  The  whole  was 
a  common  mistake,  under  the  apprehension  of  all,  that  it  was  a  bankruptcy ; 
but,  that  being  misapprehension  the  consequence  from  not  knowing  what 
the  act  was,  must  fall  upon  the  person,  who  did  the  act,  who  therefore 
having,  by  himself  or  his  ageut,  accepted  a  composition  in  full  of  the  whole 
demand,  is  unfortunately,  but  effectually,  under  circumstances;  that  ex- 
clude any  demand  bv  him  against  the  drawer's  estate. 

(a)  Ex  parte  Smith,  3  liro.  Ch.  Ca.  1  supra,  385,  note  1.— Cooke,  168, 
9.— Cullen,  158,  9.— 1  Montague,  546:  and  ex  parte  Wilson,  11  Ves.  jun. 
410.  supra  385,  note  2. 

(b)  Cole  v.  Blake,  Peake  Ni.  Pr.  179, 180.— See  Green  v.  Croft,  2  Hen. 
Bla.  30, 1,  2. 

( c)  43  Geo.  3.  c.  126.  s.  5.  -  * 
(rf)  Burb ridge  v.  Manners,  3  Campb.  195. 

(e)  44  Geo.  3.  c.  98.  Schedule  A.— 23  Geo.  3.  c.  49.  s.  4  and  7.  In  55 
Geo.  3.  c.  184,  Schedule,  part  1.  title  Receipts,  the  exemptions  are  as  fol- 
lows : 

"  Receipts  or  discbarges  given  for  any  principal  money  due  on  exchequer 
bills. 

"  Receipts  or  discharges  written  upon  promissory  notes,  bills  of  exchange, 
or  drafts  or  orders  for  payment  of  money,  duly  stamped  according  to  the 
laws  in  force  at  the  date  thereof,  or  upon  bills  of  exchange  drawn  out  of, 
but  payable  in,  Great  Britain. 

"Receipts  or  discharges  given  upon  bills  or  notes  of  the  Governor  and 
Company  of  the  Bank  of  England. 

"Letters  by*  the  General  Post,  acknowledging  the  safe  arrival  of  any  bills 
of  exchange,  promissory  notes,  or  any  other  securities  for  money." 

(/)  Cooper  v.  Davies,  1  Esp.  Rep.  463. 
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4thly.  Ofthe  seemed  to  be  of  opinion,  that  if  the  plaintiff  could  have  proved 
payment  °T  pay™61**  ty  any  evidence,  it  would  have  been  sufficient  ( nj.  As 
it  has  been  held,  that  a  general  receipt  on  the  back  of  a  bill  of 
exchange  is  prima  facie  evidence  of  its  having  been  paid  by  the 
acceptor  (6),  it  would  perhaps  be  a<!m sable,  in  all  cases  when 
payment  is  made  by  a  drawer  or  indorser,  for  the  holder  to  state 
in  the  receipt  by  whom  it  was  paid.  In  a  late  case,  however,  it 
was  held,  that  the  production  of  a  bill  of  exchange,  from  the 
custody  of  the  acceptor,  is  not  prima  facie  evidence  of  his  having 
paid  it,  without  proof  that  it  was  once  in  circulation  after  it  bad 
been  accepted  ;  nor  is  payment  to  be  presumed  from  a  receipt  in- 
dorsed on  the  bill,  unless  such  receipt  is  shewn  to  be  in  the  hand- 
writing of  a  person  entitled  to  demand  payment  (c)  (1).  But  in 
another  case  (d)f  it  was  held,  that  payment  of  money  may  be  prov- 
ed by  the  lender  producing  a  check  drawn  by  him  upon  his  banker, 
in  favour  of  the  borrower,  and  indorsed  by  the  latter,  though  with- 
out such  indorsement  it  would  not  be  evidence  (e). 

Indorsements  of  partial  payments  made  by  the  holder  himself 
may,  in  some  cases,  be  sufficient  to  take  the  case  out  of  the  Statute 
of  Limitations.  On  this  point  Lord  EUenborough  observed,  "  I 
have  been  at  a  loss  to  see  the  principle  on  which  these  receipts  in 
the  hand-writing  ofthe  creditor  have  sometimes  been  admitted  as 
evidence  against  the  debtor,  and  I  am  of  opinion  they  cannot  be 
properly  admitted,  unless  they  are  proved  to  have  been  written  at 
a  time  when  the  effect  of  them  was  clearly  in  contradiction  to  the 
writer's  interest  (f)" 
[  *  389  3  #It  l,as  been  considered,  with  analogy  to  the  presumption  of 
payment  of  a  bond  after  twenty  years  have  elapsed,  that  a  note 
payable  on  demand,  and  dated  upwards  of  twenty  years  before 
the  commencement  of  the  action,  may  be  presumed  to  have  beeu 

(a)  Mcndcz  v.  Carreroon,  Ld.  Raym.  742. 

(6)  Scholey  v.  Walsby,  Peake  Rep.  25 ;  but  see  Pfiel  t>.  Van  Battenberg, 
2  Campb.  439. 
(c)  Pfiel  v.  Van  Battenberg,  2  Campb.  439. 
(rf)  Egg  v.  Barnett,  3  Esp.  liep.  19o. 
\e)  Aubert  v.  Walsh  and  another,  4  Taunt.  293. 
(f)  Rose  v.  Bryant,  2  Campb.  323. 


(1)  It  has  been  held  in  Ptmmylvarda  that  the  mere  production  ofthe  bill 
and  protest  without  a  receipt  ofthe  money,  is  not  sufficient  evidence  in  an 
action  by  the  indorser  against  the  acceptor,  that  the  indorser  has  paid  the 
same  to  a  subsequent  indorsee.  Govgerat  v.  M '  Carty,  2  Dall.  Rep.  144.  S. 
C.  1  Yeates'  Rep.  94.  And  the  mere  possession  of  a  note  by  an  indorsee, 
who  had  indorsed  it  to  another  person,  is  not  sufficient  evidence  of  hi* 
right  of  action  against  a  prior  indorser,  without  a  re-assignment  or  receip* 
from  the  last  indorsee,  Welch  y.  Undo,  7  Crancb,  259. 


OF  A  BILL,  &C. 

paid;  and  thai  there  will  be  a  good  defence  under  the  general  4thly.  Of  the. 

issue,  the  Statute  of  Limitations  not  having  been  pleaded  (a).  ^||{£nt    °?        *   ; 

But  in  an  action  by  the  payee  of  a  bill  of  exchange,  accepted  by  m 

the  defendant  for  a  valuable  consideration,  the  evidence  that  the  i 

plaintiffhad  been  discharged  as  an  insolvent  debtor  after  the  bill  j 

became  due,  and  had  given  in  a  blank  schedule,  is  not  enough  to  j 

shew  that  the  bill  had  been  satisfied  (b). 

Upon  payment  or  satisfaction  of  a  bill  or  note,  the  party  making 
such  payment  should  take  care  that  the  instrument  be  delivered 
up  to  him,  or  he  may  be  liable  to  an  action  by  a  third  person,  who 
has  been  an  holder  of  the  bill  before  it  became  due,  for  the  recov- 
ery of  the  amount  (c).  And  where  there  is  a  competition  of  evi- 
dence upon  the  question,  whether  the  security  has  been  satisfied 
by  payment,  it  has  been  held,  that  the  possession  of  that  security 
by  the  claimant  ought  to  turn  the  scale,  and  entitle  him  to  a 
verdict  {d). 

The  effect  of  payment  may  in  a  great  measure  be  collected  5^  of  the 
from  the  immediately  preceding  paragraphs,  and  from  what  has  effect  of  pay. 
been  said  with  respect  to  a  transfer  of  a  bill  of  exchange  after  it  JJ^eat  by 
has  been  paid  (e).    If  a  person,  under  a  misapprehension  of  facts,  mistake, 
pay  a  bill  which  he  was  under  no  legal  obligation  to  discharge,  as 
where  the  person  whom  he  paid  had  been  guilty  of  laches,  which, 
had  the  bill  not  been  paid  might,  in  an  action  brought  upon  it,  have 
been  a  sufficient  'ground  of  defence,  he  may,  if  prejudiced,  per-    r  •  ggg  ~| 
haps  recover  back  the  money,  as  had  and  received  to  his  use  (/)  (1); 
but  a  bona  fide  holder,  not  guilty  of  laches,  cannot  in  general 
be  compelled  to  refund ;  and  where  the  drawee  of  two  forged  bills 
accepted  one  and  paid  the  other,  it  was  decided,  that  he  could  not 
recover  back  the  amount  from  the  bona  fide  holder  (g).    But 


(a)  Duffield  v.  Creed,  5  Esp.  Rep.  52.— Tidd.  6th  ed.  22  to  25. 

(6)  Hart  v.  Newman,  3  Campb.  IS.  ! 

(r)  Buzzard  and  another  v.  Flecknoe,  1  Stark.  323.  £ 

(</)  Brombridge  v.  Osborne,  1  Stark.  374. 

(e)  See  also  Hull  v.  Pitfield,  1  Wils.  46.— Bacon  v.  Scarles,  1  Hen.  B1. 
38.  See  the  beginning  of  chap.  5,  of  the  2d  part,  post 

(/)  Ante,  307. 

(g)  Ante,  307.— Price  v.  Neal,  1  Bl.  Rep.  390.— 3  Burr.  1354.  observed 
on  in  Jones  v.  Ryde,  1  Marsh.  160. 

Price  v.  Neale,  3  Burr.  1345.— 1  BL  Rep.  390.  S.  C.  Two  forped  bills 
were  drawn  upon  the  plaintiff,  which  he  accepted  and  paid.  On  discover- 
ing' the  forgery,  he  brought  this  action  for  money  had  and  received,  to  re- 
cover back  the  money;  but  on  a  case  reserved,  the  court  held,  that  it  would 
not  lie ;  and  Lord  Mansfield  said,  it  was  incumbent  on  him  to  have  been  sa- 


0)  The  same  point  was  ruled  in  Garland  v.  Salem  Bank,  9  Mass,  lieu. 
408.  •  ' 


OF  PAYMENT 

Sthry.  Of  the  where  the  Victualling  Office  paid  a  forged  victualling  bill,  and  on 

ment  and  of  discovery  of  the  fraud  called  on  the  Bank  of  England,  whom  they 

payment  by  had  paid,  and  they  called  on  the  plaintiff,  and  he  on  the  defendant, 

through  whose  hands  it  had  passed,  it  was  held,  that  the  plaintiff 

was  entitled  to  recover  from  him  (a). 

Where  A.  paid  a  sum  of  money  into  his  bankers  for  a  speci&c 
purpose,  and  the  banker's  clerk,  by  mistake,  paid  this  money  to  B. 
who  had  no  right  to  it,  it  was  held,  that  A.  could  not  maintain  an 
action  against  B.  to  recover  it  back,  but  must  sue  the  bankers,  and 
[  *  391  3  they  sue  B.  (bj(\).  And  it  appears  to  have  been  considered,  *that 
if  the  holder  of  a  check,  immediately  after  the  death  of  the  drawer 
and  before  the  banker  is  apprized  of  it,  receive  the  amount,  he  will 
not  be  liable  to  refund,  though  in  general  the  death  of  the  drawer 

* 

of  the  check  is  a  countermand  of  the  banker's  authority  to 
pay  (c)  (9,). 

If  bankers  pay  a  cancelled  check,  drawn  by  a  customer,  under 
circumstances  which  ought  to  have  excited  their  suspicion,  and 
induced  them  to  make  inquiries  before  paying  it  (tf),  or  if  they 

tisfied,  before  he  accepted  or  paid  them,  that  the  bills  were  the  drawer's 
hand.  And  in  Smith  v.  Chester,  1  T.  R.  655.  Buller,  J.  says,  when  a  bill 
is  presented  for  acceptance,  the  acceptor  looks  to  the  hand-writing  of  the 
drawer,  which  he  is  afterwards  precluded  from  disputing,  and  it  is  on  that 
account  that  he  is  liable  even  though  the  bill  is  forged. 

Smith  and  others  v.  Mercer,  6  Taunt.  76. — 1  Marsh.  453.  S.  C.  A  bill  of 
exchange,  with  a  forged  acceptance,  purporting  to  be  payable  at  the  house 
of  A.  and  Co.  bankers  in  London,  with  whom  the  supposed  acceptor  keeps 
cash,  is  indorsed  to  B.  for  a  valuable  consideration ;  B.  indorses  it  to  his 
agent  in  London,  who  presents  it  on  the  23d  of  April,  at  the  house  of  A. 
and  Co.  for  payment ;  A.  and  Co.  pay  it,  and  send  it  on  the  30th  of  April  to 
the  supposed  acceptor,  who  disavows  it ;  A.  and  Co.  immediately  give  no* 
tice  of  the  forgery  to  B.,  and  demand  repayment,  which  B.  refuses;  all  par- 
ties are  ignorant  of  the  fraud.  Held,  that  A.  and  Co.  by  paying  the  bill, 
without  ascertaining  that  the  acceptance  was  genuine,  were  precluded  from 
recovering  the  amount  from  B.  Chambre,  J.  dissentients. 

!a)  Bruce,  v.  Bruce,  1  Marsh.  165.— 5  Taunt.  495.  innotis. 
b)  Rogers  v.  Kelly,  3  Campb.  123. 
(c)  Tate  v.  Hilbert,  2  Ves.  jun.  118.  • 

(</)  Scholey  v.  Ramsbottom,  2  Campb.  485.— Et  Pothier  Traite  du  Con- 
trat  de  Change,  part  1.  ch.  4;  sec.  99.  et  seq. 

Scholey  v.  Ramsbottom  and  others,  2  Campb.  485.  The  defendants  were 
bankers,  with  whom  the  plaintiff  kept  cash.  This  was  an  action  to  recover 
the  balance  of  his  account,  and  the  only  question  was,  whether  they  were 
entitled  to  take  credit  for  a  sum  of  366/.     On  Wednesday,  the  20th  Sep- 


(1)  So  where  money  remitted  to  pay  one  bill  was  applied  to  the  pay- 
ment of  another  bill,  it  was  held  that  no  action  lay  against  the  bolder  of 
the  latter  in  favour  of  the  party  remitting  the  money,  but  he  must  look  to 
the  other  parties  to  rectify  the  mistake,  if  any  was  made.  Dev  v,  Mnrrct<: 
9  John.  Rep.  171. 

(2)  See  as  to  this  point,  Cutis  v.  Perkins,. 12  Mass.  Rep,  206. 


OF  A  BILL,  &C. 

pay  a  check  after  notice  from  their  customer  not  to  do  so  (a),  they  Sthly.  Of  the 

effect  of  pay - 

cannot  take  credit  for  the  amount  in  their  accounts.  ment  and  of 

Where  an  actionAaving  been  brought  against  the  acceptor  of  a  payment  by 
bill  <jf  exchange,  it  was  agreed  between  the  parties  that  the  de- 
fendant should  pay  the  costs,  renew  the  bill,  and  give  a  warrant 
of  attorney  to  secure  the  debt,  and  the  defendant  gave  the  war- 
rant of  attorney  and  renewed  the  bill,  but  did  not  pay  the  costs, 
it  was  held  that  the  plaintiff  might  bring  a  fresh  'action  on  the  [  *  392  3 
iir>.t  bill  while  'the  second  was  outstanding  in  the  hands  of  an 
indorsee  (6). 

Though  a  bequest  by  a  debtor  to  his  creditor  of  a  legacy 
greater  than  the  amount  of  the  debt,  will  in  general  be  deemed 
as  satisfaction  for  such  debt,  it  has  been  held  that  a  nego- 
tiable bill  of  exchange  or  note  is  not  satisfied  by  a  legacy  (c)  (1) ; 
but  in  another  case  it  was  held,  that  a  debt  on  a  note  was  dis- 
charged by  an  entry  in  the  testator's  hand,  that  the  debtor 
should  pay  no  interest,  nor  should  he,  the  testator,  take  the 
principal,  unless  greatly  distressed,  it  being  proved  that  the 
testator  died  in    affluent    circumstances  (d).     It  has  been  re- 

tember,  1809,  the  plaintiff  being  indebted  to  Messrs.  Miller  and  Co.  drew 
a  check  in  their  favor,  in  the  following  form : 

"  London,  Sept.  20, 1809. 
"  Messrs.  Ramsbottom,  Newman,  Ramsbottom,  and  Co.  pay  Messrs.  Mil- 
ler and  Co.  or  bearer,  three  hundred  and  sixty-six  pounds. 

$661.  *  « ROBERT  SCHOLEY." 

But  filming  that  the  sum  was  incorrect,  he  tore  the  check  into  four 
pieces,  which  he  threw  from  him,  and  drew  another  in  the  same  form  for 
j&JL  The  latter  was  presented  for  payment,  and  paid  by  the  defendants 
the  same  day.    On  Monday,  the  25th  of  September,  the  first  check  was  • 

1  kewise  presented  for  payment  by  a  person  unknown.  The  four  pieces 
into  which  it  had  been  torn,  were  then  neatly  pasted  together  upon  an- 
■v.lier  slip  of  paper,  but  the  rents  were  quite  visible,  and  the  fecc  of  the 
check  was  soiled  and  dirty.  The  defendant's  clerk  paid  it  however  with- 
out making1  any  inquiries.  Lord  Ellenborough  was  of  opinion,  that,  under 
Tnese  circumstances,  bankers  were  not  justified  in  paying-  a  check,  and  the 
•ury  found  a  verdict  for  the  plaintiff  for  366/, 

(a)  Ante,  192,  359,  S60. 

(b)  Norris  v.  Aylett,  2  Campb.  329. 

(c)  Carr  v.  Eastabrook,  3  Ves.  jun.  561. 

(</)  Aston  and  others  executors  v.  Pye,  Common  Pleas,  Easter,  28  Geo. 
H.  cited  in  Eldon  v.  Smyth,  5  Ves.  jun,  350.  Judgment  for  defendant,  ac- 
tion for  300/.,  upon  a  note  of  hand  given  by  defendant  to  his  uncle,  payable 
•welvc  months  after  date.  The  cause  was  tried  at  the  sittings  after  Trinity 
Term.  Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court.  The 
case  was,  Thomas  Pye  the  uncle  made  his  will  the  17th  of  August,  1785, 
and  after  his  death  the  executors  found  the  following  entry :  "  Henry  James 


(1)  See  on  this  point  Strong- v.  William**  12  Mass.  Rep.  391.  where  it 
.i  as  held,  that  prima  facie  a  legacy  is  to  be  deemed  a  bounty,  and  not  a  pay- 
ment of  a  debt  due;  though  this  presumption  might  be  rebutted  by  cir- 
cumstances. 


OF  PROTEST  AND  NOTICE 

5thly.  Of  the  cently  decided  (a),  that  in  an  action  for  money  had  and  recei- 

effect  OT  DAV' 

roent,  and  of  ve<*  DJ  tne  bolder  of  a  bill  of  exchange  against  a  person  who  has 
payment  by  received  a  sum  of  money  from  the  acceptor  to  satisfy  it,  any 
defence  may  be  set  up  which  would  have  been  available  if  the 
action  had  been  brought  against  the  acceptor  himself.  In  tro- 
ver for  bank  notes,  to  prove  that  they  belonged  to  plaintiff,  the 
evidence  was,  that  they  had  been  delivered  out  by  a  banker's 
clerk  (to  what  person  he  could  not 'tell)  in  payment  of  a  check 
which  was  payable  to  the  plaintiff  or  bearer,  and  this  was  held  io 
be  prima  facie  evidence  of  property  (6).  If  upon  a  bill  becoming 
due,  the  party  to  it  requests  another  to  pay  the  amount  out  of  a 
particular  fund,  and  the  latter  agrees  to  comply  with  that  request, 
£  393  ]  in  consequence  *of  which  the  holder  gives  up  the  bill,  he  will  be 
entitled  to  seek  for  payment  out  of  the  fund  in  pursuance  of  the 
agreement  (c). 


Sect.  3.  Of  In  general,  if  on  presentment  for  payment,  the  drawee  of  the  bill 
the  fonduct  refuse  to  pay  the  amount,  it  is  incumbent  on  the  holder  to  protest 
the     holder  it,  if  the  bill  be  foreign^  and  whether  foreign  or  inland,  to  give 

should   pur-  noftce  0f  the  dishonour  to  those  parties  to  whom  he  means  to  resort 

sue  on  non-  . 

payment.       for  payment,  or  they  will  be  discharged  from  their  respective  ob- 
ligations (d)  (I). 

The  conduct  which  the  holder  of  the  bill  sTiould  pursumn  non- 
payment, is  so  very  similar  to  that  which  is  to  be  adopted  on 
refusal  to  accept,  that  it  is  sufficient  to  refer  to  the  preceding  part 
of  the  work  (e),  and  to  point  out  in  what  respect  the  conduct,  to  ht 

Pye  pays  no  interest  nor  shall  I  ever  take  the  principal  unless  greatly  dis- 
tressed ;"  which  entry  bears  date  subsequent  to  the  will.  Upon  the  case 
coming  to  be  argued,  the  court  advised  a  reference  to  the  Ecclesiastical 
Court,  who  refused  to  prove  the  same  as  a  testamentary  paper,  whereupon 
the  court  considered  the  same  as  a  discharge,  and  that  a  paper  would  ope: 
ate  as  a  bar  against  the  executors. 

(a)  Redshaw  v.  Jackson,  1'  Campb.  372. 

(ft)  Richard  v.  Carr.  1  Campb.  372. 

(c)  Yates  v.  Groves,  1  Ves.  jun.  280. 

(d)  Smith  v.  Wilson,  And.  187.— Rogers  u.  Stephens,  2  T.  R.713.— Gale 
*.  Walsh,  ST.  R.239. 

(<r)  Ante,  256  to  309. 


(1)  If  there  be  a  slight  mistake  in  the  description  of  the  note  or  bill  V 
will  not  vitiate  the  notice,  if  the  party  would  not  be  led  into  an  error  by  it 
As  if  in  case  of  a  note  payable  at  a  bank,  where  the  indorser  had  no  other 
note  but  the  one  described,  the  time  when  it  became  due  should  be  wrong- 
ly stated.  Smith  v.  Whiting,  12  Mass.  Rep.  6. ;  or  the  sum  should  be  mi« 
taken.    Seed  v.  Seixas,  2  John.  Cas.  337. 


OF  NOlf-PAYMBHT. 

adopted  on  non-payment,  differs  from  that  in  case  of  nvn-ac*  S^condurt 
ceptance.  which 

We  may  remember  that  the  points  to  be  attended  to  by  the  *£*uldho1  *er! 
holder,  in  case  of  non-acceptance,  were  arranged  under  the  fol-  sue  on  non- 
loiragheadsfa):  payment. 

Erst,  When  notice  of  non-acceptance  is  necessary,  and  what 
circumstances  will  excuse  the  neglect  to  give  it,  or  waive  the 
consequences  of  such  neglect.    Ante,  256  to  £78. 

Secondly,  The  mode  in  which  the  notice  should  be  given.  Ante, 
278  or  288. 

Thirdly,  The  time  when  a  protest  (when  necessary)  should  be 
made,  and  when  notice  should  be  given.    Ante,  288  to  292. 
Fourthly,  By  whom   notice  should  be  given.    Ante,  292  to 
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Fifthly,  To  whom  the  notice  should  be  given.    Ante,  295  to 
297. 

*8ixtkly,  Of  the  liability  of  the  parties  to  the  bill  on  receiving    [  *  394  ^ 
notice.    Ante,  298  to  301. 

Seventhly,  How  the  consequences  of  a  neglect  to  give  notice 
may  be  waived*    Ante,  301  to  309. 

We  will  concisely  consider  in  the  same  order  the  applicability 
of  the  rules  already  mentioned  to  the  case  of  non-payment. 

The  necessity  forgiving  notice  of  non-payment  is  governed  by  1st.  Whenno- 
nearly  the  same  rules 'as  prevail  in  the  case  of  non-acceptance  (6).  paymentT^ 
Notice,  we  have  seen,  ought  in  general  to  be  given  ;  or  the  drawer  nec€*nr$. 
and  indorsers  will  be  discharged  from  all  liability   (c).    The 
want  of  effects  of  the  drawer  in  the  hands  of  the  drawee,  will,  we 
Have  seen,  in  general  excuse  the  neglect  to  give  due  notice  to 
hitn(ci);  but  few  other  circumstances  will  have  that  effect  (e). 
When  the  bill  has  been  already  protested  for  non-acceptance,  and 
due  notice  thereof  has  been  given,  though  usual  it  b  not  necessary 
to  protest  for  non-payment,  or  to  give  notice  thereof  (f)  ;  and 
after  a  regular  notice  of  non-payment  to  the  drawer,  the  engage- 
ment of  the  holder  to  present  the  bill  again,  and  his  doing  so,  but 
omitting  to  give  notice  of  the  second  dishonour,  will  not  prejudice 
his  remedy  against  the  drawer  on  the  bill  (g).    And  persons  who 
are  bankers,  both  for  tfce  drawer  and  acceptor  of  a  bill,  and  have 

(<z)  Ante,  256. 

(ft)  Ante,  256  to  278  and  301  to  309. 
(c)  Ante,  256,  7. 
(d)Antc  258  to  271. 
(0  Ante,  271  to  378. 

(/)  Price  v.  Dardel,  cor.  LordKenyon,  Sittings  at  Guildhall,  London,  11 
Bee.  1794.    De  JLa  Toore  v.  Barclay,  1  Stark.  7  and  8.  ante,  300,  n.  1. 
fr)  F«wter  t.  Jurdbon,  16  East,  105,  ante,  379. 


«  t 


OF  PROTECT  AND  NOTICE 

1st.  Whenno-  received  it  from  the  drawer,  and  given  credit  for  it  in  an  account 
pa>  ment    is  between  them,  if  before  it  becomes  due,  they  receive  directions 
vcicssary.       from  the  acceptor  to  stop  the  payment  of  it  at  the  place  of  pay- 
ment, and  do  so  accordingly,  are  not  bound  to  give  notice  of  this 
circumstance  to  the  drawers,  the  communication  of  the  acceptor 
being  confidential,  and  it  sufficing  to  give  a  general  notice,  of  doq- 
("  *  393  1    payment  to  *the  drawer  (a).     We  have  seen  that  if  a  note  be 
made  payable  at  a  bankers,  it  is  not  necessary  to  give  the  maker 
notice  of  non-payment  (6).    But  an  agreement  between  all  the 
parties  to  a  bill  or  note,  that  it  should  not  be  put  in  suit  till  certain 
estates  were  sold,  will  constitute  no  excuse  for  the  want  of  notice 
of  the  non-payment,  for  as  such  an  understanding  coold  not  have 
been  given  in  evidence  to  prevent  the  holder  from  suing  on  the 
note,  so  it  ought  not  to  be  received  to  excuse  the  want  of  due 
notice  (c).     The  other  points  respecting  the  necessity  for  notice 
of  non-payment,  and  the  excuses  for  the  omission  will  be  found, 
ante,  256  to  278  and  SOI  to  309. 
2dly.     Form      With  respect  to  the  for  m  of  the  notice  of  non-payment,  and  the 
and  mode  of  mode  of  giving  it,  the  rules  relating  to  non-acceptance  here  also 
andtC  cmnr  'n  genera^  prevail  (rf).    In  the  case  of  &  foreign  b\l\,  a  protest  for 
notice.  non-payment  is  as  essential  as  a  protest  for  non-acceptance  (4 

and  can,  in  general,  only  be  dispensed  with  by  the  want  of  effects 
of  the  drawer,  in  the  hands  of  the  drawee  (f).  And  on  non-pay- 
ment, as  well  of  a  foreign  as  an  inland  bill,  notice  of  non-payment 
must  be  given  (g)  (1).  In  case  of  an  inland  bill,  the  sending  a 
verbal  notice  to  a  merchant's  counting-house  is  sufficient,  and  if  no 
person  be  there  in  the  ordinary  hours  of  business,  it  is  not  acces- 
sary to  leave  or  send  a  written  notice  (h). 

The  protest  for  non-payment  of  a  foreign  bill,  which  is  made  bv 
a  notary  public,  varies  in  point  of  form,  according  to  the  countrj 
in  which  it  is  made :  in  England  the  form  of  it  as  follows : 

(a)  Crosse  *>.  Smith,  1  M.  &  S.  454. 

(b)  Peavse  v.  Pembertlev  and  others,  3  Campb.  261.  ante,  323, 4. 

(c)  Free  v.  Hawkins,  1  Holt,C.  N.  P.  550.  ante,  61. 
(rf)  Ante,  278  to  288. 

(e)  Ante,  278,9.— Selw.  N.  P.  4th  ed.  345. 

(/  )  Gale  v.  Walsh,  5  T.  R.  239.— Chaters  v.  Bell,  4  Esp.  Bep.  49.  an^ 
258, 9.  . 

($»)  Ante,  284,  5.  279. 
(A)  Ante,  284,  5.— Bayl.  127. 


f  r»  - 


(1)  This  is  trnc  only  where  there  has  been  a  previous  acceptance  o. 
bill;  for  if  the  bill  has  been  dishonoured  on  presentment  for  accepwr.ef 
and  due  notice  thereof  given  to  the  other  parties,  no  presentment  for  pa; 
ment,  or  notice  and  protest  for  non-payment,  is  in  general  necessary. 


•   « 


Or   KOK-PAYMJ&NT. 

* 

*0N  THIS  DAY,  the  first  of  November,  in  the  year  of  our  Lord  2dJv-  Porm 
one  thousand  eight  hundred  and  six,  at  the  request  of  A.  B.  bearer  protesting 
of  the  original  bill  of  exchange,  whereof  a  true  copy  is  on  the  and  giving 
other  side  written,  \  Y.  Z.  of  London,  notary  public,  by  royal  "r^^qg  -* 
aathoriUyiuly  admitted  and  sworn,  did  exhibit  the  said  bill. 

[Here  the  presentment  is  stated,  and  to  whom  made,  and  the 
reason  if  assignedtfor  non-payment*'] 

Wherefore  I,  the  said  notary,  at  the  request  aforesaid,  have  pro- 
tested, and  by  these  presents  do  solemnly  protest  as  well  against 
the  drawer,  acceptor,  and  indorsers  of  the  said  bill  of  exchange,  » 
as  against  all  others  whom  it  may  concern,  for  exchange,  re-ex- 
change, and  all  costs,  charges,  damages,  and  interest  suffered,  and 
to  be  suffered,  for  want  of  payment  of  the  said  original  bill* 
Thus  done  and  protested  in  London  aforesaid,  in  the  presence  of  « 

E.F. 

{The  expenses  of  noting  and  protest  are  then  subscribed,  for 
the  amount  of  which,  see  the  •Appendix.'] 

By  the  former  regulation  of  the  44  Geo.  3.  c.  98.  Schedule  A. 
a  stamp  duty  of  five  shillings  was  imposed  on  the  protest  without 
reference  to  the  amount  of  the  bill,  but  by  the  subsequent  acts  48 
Geo.  S.  c.  149,  and  55  Geo.  3.  c.  184.  Schedule  A.  part  1.  title 
Protest,  the  duties  are  as  follows : 

Protest  of  any  bill  of  exchange  or  promissory  note  for  any  sum 
of  money. 

Not  amounting  to  20/. 

Amounting  to  20J.  and  not  amounting  to  100 J. 
Amounting  to  loo/,  and  .not  amounting  to  500/. 
Amounting  to  500/.  or  upwards 

The  protest  should  not  bear  date  before  the  bill  is  due  (a),  but 
as  it  mast,  in  the  case  of  a  foreign  bill,  be  made  on  the  last  day  of 
grace  (b),  it  must  bear  date  generally  on  that  day ;  but  an  inland 
bill  is  not  to  be  protested  till  the  day  after  the  third  day  of  grace  (c). 
When  an  accepted  bill  is  protested  for  non-payment,  Mariua 
recommends  the  protest  to  be  sent  to  the  drawer  or  indorser,  and 
the  accepted  bill  to  be  kept,  unless  express  orders  be  given  by  those 
parties  to  the  'contrary,  because  the  protest  for  non-payment,     L     397  1 

(a)  Mar.  103.— -Campbell  v.  French,  6T.B.  212.   . 

(b)  Leftley  v.  Mills,  4  T,  R;  170.  ante,  289  to  291,  et  post,  399.— Selw.. 
N.  P.  4th  ed.  345. 

(c)  Leftley  v.  Mills,  4  T.  R.  post. 

VOL.  I.  Ty 
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09  PROTEST  AND  NOTICE 


2dly.  form    with  the  second  accepted  bill,  will  be  sufficient  proof  against  the 
an    mo  e       drawer,  though  not  against  the  acceptor  (a)  (1).    But  according 


protesting 
and  giving 

BOtlCf. 


C  •  398  ] 


to  another  writer  <  b),  the  drawer  or  indorser  would  not  be  obliged 
to  pay  without  having  the  accepted  bill  delivered  up  to  him,  as  he 
would  otherwise  perhaps  have  no  evidence  of  the  Jfcceptance 
against  the  acceptor.  Where  payment  of  a  non-accepled  bill  is 
refused,  it  is  agreed  on  all  hands  that  there  is  no  risk  in  sending 
back  the  bill  with  the  protest  (c).  Where  only  part  of  the  money 
for  which  the  bill  is  payable  is  tendered,  that  part  may  be  taken, 
and  the  bill  must  be  protested  for  non-payment  of  the  residue  [d). 
Previously  to  the  statute  9  &  10  Will.  3.  c.  17.  no  inland  bill 
could  be  protested  for  non-payment ;  but  by  this  statute  it  is  en* 
acted,  that  all  bills  of  exchange  drawn  in,  or  dated  at  any  place 
in  England,  for  the  sum  of  Jive  pounds  or  upwards,  upon  aoj 
person  in  London,  or  elsewhere  in  England,  in  which  bills  of  ex- 
change shall  be  expressed  value  received,  and  payable  at  a  certain 
number  of  days,  weeks,  or  montns  after  the  date  thereof,  after 
presentation  and  written  acceptance,  and  after  the  expiration  of 
the  days  of  grace,  the  holder,  or  his  agent,  may  cause  the  bill  to 
be  protested  by  a  notary  public,  and  in  default  of  such  notary 
public,  by  any  other  substantial  person  in  the  place,  in  the  pres- 
ence of  two  witnesses ;  refusal  or  neglect  being  first  made  of  due 
payment  of  the  same :  which  protest  shall  be  made  and  written 
under  a  copy  of  the  bill  of  exchange,  in  the  words  or  form  follow- 
ing: 

M  Know  all  men,  that  I.  A.  B.  on  the        day         of  at  the  usuil 
"  place  of  abode  of  the  said  *have  demanded  payment  of 

"  the  bill,  of  the  which  the  above  is  a  copy,  which  the  said 
"  did  not  pay,  wherefore  I  the  said  A.  B.  do  hereby  protest  the 
<*  said  bill.    Dated  this  day  of  ." 

The  act  directs  that  this  protest  shall,  within  fourteen  da;* 
after  it  was  made,  be  sent,  or  notice  of  it  given,  to  the  party  from 

(a)  Mar.  190. 

(4)  Beawes.  pi.  220.— Lovl.  100. 

(c)  Mar.  121. 

(rf)  Mar.  68,  85,  86, 87.— Walwyn  v.  St.  Quintin,  1  Bos.  &  PuL  6S2. 


(1)  Where  one  of  a  set  of  exchange  has  been  accepted,  and  protested 
for  non-payment,  presenting*  the  protest  of\tbe  accepted  bill  together  »*« 
one  of  the  set,  which  has  neither  been  accepted  nor  protested,  to  the  in<i°r- 
ser,  and  a  demand  of  payment  will  be  a  sufficient  notice  to  chaise  him 
Xetnoorth  v.  HopHnt,  1  John.  Ca.  107.  And  in  such  case  it  is  not  necessary 
to  produce  the  protested  bill  at  the  time  of  the  notice  and  demand  on  the, 
indorsee    Ibid.    And  see  Lenox  v.  Leveret,  10  Mags,  Sep.  1. 


Or  HOBT-PAYMBNT. 


thorn  the  bill  was  received,  who  is,  upon  producing  such  protest,  2dhr.  Forf^ 
to  repay  the  bill,  together  with  alLjpterest  and  charges  from  the  presenting 
day  ssch  bill  was  protested  ;  for  which  protest  shall  be  paid  a  sum  and  giving 
not  exceeding  the  sum  of  sixpence  ;  and  in  default  or  neglect  of  no  ce* 
web  protest,  or  due  notice  given,  the  party  forfeits  hi9  right  of 
actioo. 

Some  observations  have  already  been  made  on  this  statute  (a). 
It  has  been  decided,  that  the  holder  of  a  bill  payable  after  sight, 
k  not  entitled  to  the  accumulative  remedy  given  by  this  stat- 
ute (&)»  and  that  a  bill  within  the  meaning  of  the  act,  cannot  be 
noted  or  protested  until  the  day  after  the  last  day  of  grace  (c). 
It  has  also  been  decided,  that  as  the  directions  of  the  statute  are 
positive  that  no  sum  exceeding  sixpence  shall  be  taken  for  the 
protest,  no  larger  sum  can  legally  be  demanded,  notwithstanding 
it  is  customary  to  charge  more  (d).  It  is  doubtful,  whether  the 
clerk  of  a  notary  can,  under  this  statute,  make  the  demand  of 
payment  (e).  The  act  only  gives  an  additional  remedy,  and  does 
not  take  away  the  common  law  one,  and  therefore  it  is  not  neces- 
sary to  protest,  it  being  in  all  cases  sufficient  to  give  notice  of 
non-payment  (/),  unless  for  the  purpose  of  entitling  the  holder  to 
claim  interest,  under  power  from  the  drawer  (g).  A  protest  must 
also  *be  made  on  the  non-payment  of  coal  notes  given  pursuant  to  £  •  399  1 
3  Geo.  2.  c.  20.  s.  187  (h). 

The  remaining  points  relative  to  the  form  and  mode  of  pro- 
testing and  giving  notice*  will  be  found,  ante,  278  to  288. 

A  protest  for  the  non-payment  of  a  foreign  bill,  or  at  least  the  3dly.  The 
minote  of  it,  must  be  made  on  the  day  of  refusal  (i) ;  and  it  seems  timc  wnen 
not  to  be  settled  whether  it  suffice  that  a  foreign  bill  be  noted  by  a  be  made  and 
notary  on  the  day  of  payment,  and  the  protest  drawn  up  at  any  notice  gnreo. 
time  afterwards  (fc).    Notice  of  the  dishonour  should  be  sent  to 

the  parties,  to  whom  the  holder  means  to  resort,  by  the  earliest 

• 

(a)  Ante,  282,  3.— Leftley  v.  Mills.  4  T.  R.  170. 

(b)  Id.  ibid,  post,  399.  n.  6. 

(c)  Id.  ibid,  post,  399.  n.  6. 

(d)  id.  ibid.— See  the  list  of  notary's  fees  in  the  appendix. 

(e)  Ante,  280. 

(/)  Brough  v.  Parkins,  2  Lord  Raym.  992. — Harris  v.  Benson,  2  Stra. 
91  J.  ante.  282, 3.-3  &  4  Anne,  c.  9.  s.  5.-2  Bla.  Com.  469. 

($•)  Boulager  v.  Talleyrand,  2  Esp.  Kep.  550;  but  see  ante,  282,  3.  ac- 
cording- to  Lord  tiardwicke,  C.  J.  judgment  in  Lumley  v.  Palmer,  Kep. 
Temp.  Hard  w.  77,  no  interest  or  damage  can  be  recovered  from  the  draw* 
«r  ot  indorer,  without  a  protest 

(A)  Smith  v.  Wilson,  Andr.  187.  see  post. 

(0  Leftley  *.  Mills,  4  T.  R.  174. -Tassel  v.  Lewis,  Lord  Raym.  743. 
arte,  295. 

(k)  Ante,  282.  289.— Chaters  v.  Bell,  4  Esp.  Rep.  48,  ante,  289.— BayL 
122, 3.— Selw.  4th  ed.  345, 6. 


OF  PROTE8T  AND  NOTICB 

3diy.    Tfic    ordinary  conveyance  (a) ;  but  it  is  not  necessary  to  send  a  copy 

Jrote^must  offtKe  protest  (b). 

be  made  and     'In  the  case  of  an  inland  bill,  no  protest  for  non-payment  can 

r^^T'  be  made  until  the  day  after  lt  is  llue  ^#    *If  a  b5H  ta  payab,C  at 
a  banker's,  and  the  notary  do  not  present  it  there,  until  after  five 

o'clock  he  will  not  be  a  competent  witness  to  prove  the  non-pay- 
ment of  the  bill,  which  should  have  been  presented  before  that 
hour  (rf). 

With  respect  to  the  time  when  the  notice  of  non-payment  must 
be  given,  and  the  mode  of  giving  such  notice,  it  might  suffice  here 
to  refer  to  that  part  of  the  work  in  which  the  giving  notice  of  non- 
acceptance  has  been  considered.  But  as  the  rules  upon  this  point 
are  of  such  practical  importance,  we  will  again  consider  them  in 
their  more  immediate  application  to  this  part  of  our  subject,  at  the 
same  time  requesting  the  attention  of  the  reader  to  the  preceding 
observations  (e )• 

It  is  incumbent  on  the  holder  to  prove  that  notice  of  non-pay- 
ment was  given  in  due  time  to  the  party  he  sues,  and  it  cannot  be 
left  to  inference  without  positive  proof,  and  therefore  thi9  is  one 
of  the  most  important  branches  of  the-  law  respecting  bills  (/  )• 

Sa)  Ante,  290.— Darbishire  u.  Parker,  6  East.  7. 
b)  Ante,  281.— Robins  v.  Gibson,  1  M.  &  S.  288.-3  Campb.334.  S.C. 

(c)  The  words  of  the  statute  9  and  10  Will.  3.  c  17.  s.  1.  which  enable 
holders  to  make  protest  of  bills  are  Rafter  the  expiration  of  three  days," 
and  see  Leftley  v.  Mills,  4  T.  R.  170.  An  inland  bill  for  20/.  7».  payable 
fourteen  days  after  sight,  became  due  the  24th  of  April,  1790.  A  banker's 
clerk  called  with  it  for  payment  in  the  morning,  and  the  acceptor  not  being 
at  home,  left  word  where  it  lay.  After  six,  another  of  the  clerks,  who  was 
a  notary,  noted  it,  and  between  seven  and  eight  the  first  clerk  went  with  it 
again ;  the  acceptor  tendered  him  the  amount  of  the  bill  and  sixpence 
over,  but  he  insisted  on  2*.  6d.  for  the  noting,  and  that  sum  not  being  paid, 
an  action  was  brought  against  the  acceptor,  who  pleaded  the  tenuer.- 
Lord  Kenyon  thought  the  tender  of  the  amount  of  the  bill  at  any  time  ol 
the  day  it  was  payable  was  sufficient,  upon  which  the  jury  found  a  verdict 
for  the  defendant.  A  rule  to  shew  cause  why  there  should  not  be  a  new 
trial  was  afterwards  granted,  and  upon  cause  shewn,  Lord  Kenyon  thought 
the  acceptor  had  till  the  last  minute  of  the  day  of  grace  to  pay  the  bill,  and 
that  it  Gould  not  be  noted  or  protested  till  the  following  day.  Bailer,  J 
thought  they  were  payable  at  any  time  of  the  last  day  of  grace  upon  de- 
mand, so  as  such  demand  was  made  within  reasonable  hours,  and  that  they 
might  be  protested  on  that  day.  Grose,  J.  declined  giving  any  opinion  upon 
these  points,  but  the  whole  court  concurred  that  the  bill  in  question  could 
not  be  noted  because  it  was  payable  within  a  limited  time  after  sijcht,and 
the  statute  authorizes  the  noting  of  such  inland  bills  only. as  are  payable 
after  date.  Lord  Kenyon  also  thought  the  sixpence  tendered  was  snfficien' 
for  the  noting,  and  the  rule  was  discharged. 

(rf)  Parker  v.  Gordon.  7  East.  385.-3  Smith  Rep.  358.  S.  C.  ante,  354, 
note  3 ;  but  see  unf*!»  •?  >4,  note  4. 

(e)  See  the  observations,  ante,  288  to  292. 

(/)  Lawson  aiu.  anotner,  assignees  of  Shiffher  v.  Sherwood,  1  Stark 
314.  In  an  action  by  the  indorsee  against  an  indorser  of  a  bill,  a  witness 
states  that  either  two  or  three  days  after  the  dishonour  of  the  bill,  notice 
was  given  by  letter  to  the  defendant,  notice  in  two  days  being  in  time,  but 


0*  NON-PAYKBKT. 

It  has  been  doubted,  whether  in  the  case  of  an  inland  bill,  pay-  3dly.   The 
able  after  date  or  sight,  or  on  a  particular  event,  the  drawee  has  prote3t  must 
wtthe  whole  of  the  day  when  the  bill  is  due  to  pay  it  in,  without  be  made  and 
reference  to  ^banking-hours  (a),  and  consequently,  whether  notice  "r  l*e^\e,-i 
of  non-payment  can  be  given  until  after  that  day  (b).    But  we 
have  seen,  that  according^to  the  more  recent  decision,  notice  of  * 

non-payment  may  be  given  on  the  last  day  of  grace  (c).  The 
usual  practice  is,  to  present  such  a  bill  for  payment  in  the  course 
of  the  morning,  and  if  refused  in  Londort,  for  a  notary  (d)  to  present 
it  again  in  the  evening,  and  if  payment  be  then  also  refused,  the 
notary  notes  it,  and  it  should  be  returned  to  the  party  from  whom 
the  holder  received  it,  if  resident  in  the  same  place,  early  in  the 
next  morning,  (usually  by  ten  o'clock,  but  depending  on  distance) 
and  if  residing  elsewhere,  by  the  post  of  that  day ;  and  this  course 
is  certainly  regular :  as  it  is  in  no  case  necessary  to  give  notice 
of  nonpayment  of  an  inland  bill  on  the  day  of  refusal  (e)  ( I ).  On 
the  day  after  that  on  which  the  bill  becomes  due,  and  when  it  was 

notice  on  the  third  too  late,  it  cannot  be  left  as  a  question  for  the  jury 
whether  notice  was  given  in  time,  although  the  defendant  hat  had  notice 
to  produce  the  letter  which  would  ascertain  the  time.  Per  Lord  Ellenbo- 
rough :  The  witness  says  two  or  three  days,  but  the  third  day  would  be  too 
late.  It  lies  upon  the  plaintiff  to  shew  that  notice  was  given  in  due  time, 
and  I  cannot  gt>  upon  probable  evidence  without  positive  proof  of  the  fact, 
nor  can  I  infer  due  notice  from  the  non-production  of  the  letter,  the  only 
consequence  is,  that  you  may  give  parol  evidence  of  it.  The  onus  pro- 
band! lies  upon  the  plaintiff,  and  since  he  has  not  proved  due  notice  he 
must  he  called.    Plaintiff  nonsuited.' 

(a)  Leftley  v.  Mills,  4  T.  R.  170,  ante,  365 Haynesv.  Birks,  3  Bos.  & 

Pul.  602.— Colket  x\  Freeman,  2  T.  R.  59. 

(6)  Id.  ibid. 

(c)  Ante,  365,  n.  5. 

(</)  But  it  is  in  no  case  necessary  to  hare  an  inland  bill  presented  for  pay- 
ment bys-m  notary. — Leftley  t.  Mills,  4  T.  R.  170,  unless  to  subject  the  draw-* 
er  and  indorse rs  to  pavment  of  interest,  damages,  &c— Boulagcr  v.  Tal- 
leyrand, 2  Esp.  Rep.  550.  ante,  282,  3. 

(f)  Id.  ibid. — Darbishire  v.  Parker,  6  East.  8,  9,  and  10. — Tindal  v. 
Brown,  1  T.  R.  163,  9. — ttussel  v.  Langstaffe,  Dougl.  515.— Muilman  v. 
B'Eguino,  2  Hen.  Bla.  565.— Burbridge  v.  Manners,  3  Campb.  193,  ante, 
365,  6. 


(I)  But  it  has  been  held  in  Massachusetts  that  where  the  indorser  lives 
in  the  same  town  with  the  promisbr,  he  ought  to  have  notice  on  the  same 
day  on  which  there  is  a  demand  and  refusal  of  payment.  Woodbridge  v. 
'Brigliam,  12  Mass.  Rep.  403.  But  see  longdate  v.  Trimmer,  15  Enst/291. 
Bennetv.  Rough,  2  Taunt.  Rep.  387.  And  it  is  certain  that  if  default  be 
made  in  the  payment  of  a  note  the  day  on  which  it  becomes  due,  a  notice 
to,  and  demand  on,  the  indorser  afterwards  on  the  same  day  is  not  too  ear* 
ly.  Widgeryv.  Munive,  6  Mass.  Rep.  449.  Corp  v.  JlPComb,  1  John.  Ca. 
328. 

Where  a  dishonoured  note  was  left  with  the  indorser,  who  was  an  attor- 
ney, to  collect  the  same,  this  was  held  not  to  be  a  sufficient  notice  to  charge 
him  as  indorser.  dganY.  APMamut,  11  John.  Rep.  180. 


# 


Or  PROTEST  AND  1T0TICB 

3<Uy»  The  presented  for  payment  and  refused,  the  then  holder  uflist  give 
protest  must  notice  of  the  non-payment  to  the  next  preceding  party;  and  it 
be  made  and  seems  now  %o  be  established,  that  where  the  parties  live  in  Lon- 

notice  onven 

6  '  don,  or  in  an  adjacent  village  within  the  limits  of  the  two-penny 
post,  each  party  has  an  entire  day,  after  that  on  which  he  was  in- 
formed of  the  dishonour,  to  give  notice  to  the  immediate  indorser, 
and  that  the  notice  may  be  given  by  letter  put  into  the  post-office, 
however  near  the  residence  of  the  different  parties  may  be,  suf- 
ficiently early  to  be  received  on  the  day  on  which  he  is  entitled  to 
[  *  403  }  notice  (a);  and  *  where  the  parties  do  not  reside  in  London,  it  will 
be  sufficient  if  the  party  gives  notice  to  his  immediate  indorser 
by  the  nest  practical  post  after  he  has  himself  received  notice  (b) ; 
or  he  may  send  notice  by  a  private  hand,  provided  it  be  delivered 
on  the  same  day  that  it  would  have  arrived  by  the  post  (c).  And 
with  reference  to  the  principles  of  the  decisions  on  the  first  branch 
of  this  ride,  and  for  the  sake  of  certainty,  it  may  be  considered  in 
all  cases  sufficient,  whether  the  parties  reside  in  London  (d\  or 
elsewhere,  if  each  forward  notice  on  the  day  after  that  on  which 
he  received  information  of  the  dishonour  of  the* bill.  The  follow- 
ing recent  decisions  will  establish  these  rules. 

According'  to  the  cases  collected  in  Darbishire  t>.  Parker  (e) 
the  notice  of  non-payment  must  be  given  within  a  reasonable  time 
which  is  a  question  of  law  depending  nevertheless  upon  the  cir- 
cumstances of  each  case*  In  this  case  Mr.  Justice  Lawrence, 
said,  "  The  general  rule,  as  collected  from  the  cases,  seems  to  be 
"  with  respect  to  persons  living  in  the  same  town,  that  the  notice 
"  shall  be  given  by  the  next  day ;  and  with  regard  to  such  as  live 
"  at  different  places,  that  it  should  be  sent  by  the  next  post.  But, 
"  if  in  any  particular  place,  the  post  should  go  out  so  easly  after 
"  the  receipt  of  the  intelligence,  as  that  it  would  be  inconvenient 
"  to  require  a  strict  adherence  to  the  general  rule,  then  with  re- 
"  spect  to  a  case  so  circumstanced,  it  would  not  be  reasonable  to 
"  require  the  notice  to  be  sent  till  thi second  post  (/)•" 

Where  notice  of  the  dishonour  of  a  bill  of  exchange  by  the  ac- 
ceptor, in  London,  was  sent  by  the  post  to  the  holder  in  Man- 

(a)  Scott  t>.  Liffbrd,  9  East.  347.— 1  Campb.  249.  S.  C— Smith  v.  Mullet, 
2  Campb.  208.— March  v.  Maxwell,  2  Campb.  210.— Jameson  v.  Swinton. 
2  Campb." 374.— Hilton  v.  Fairclough,  2  Campb.  633.  Haynes  v.  Birks,  5 
Bos.  &  Pul.  599. 

(by  Darbishire  v.  Parker,  6  East  3.  ante,  285  to  288,  as  to  the  sufficiency 
of  notice  by  the  post. 

(c)  Bancroft  v.  Hall,  1  Holt,  C.  N.  P.  476.  ante,  285#  6. 

(d)  Jameson  v.  Swinton,  2  Campb.  374.-2  Taunt  224,  S.  C. 
(<?)  6  East.  3  and  &  9  to  12. 

If)  Darbishire  t>.  Parker,  6  East  3. 


» 


Or  HON-PAYMBfcT. 

caster,  where  the  letter  *was  delivered  out  between  eight  and  3dly.  The 
nine  o'clock  in  the  rooming,  and  the  post  went  out  for  Liverpool,  potest  must 
where  the  drawer  lived,  between  twelve  at  noon  and  one,  and  the  temade  and 
holder  did  not  send  notice  to  the  drawer  by  the  post  either  of  the  nr  Vmq^-i 
same  day  or  the  next*  but  sent  it  in  a  letter  by  a  private  person  on 
the  latter  day,  who  did  not  deliver  it  to  the  drawer  till  two  hours 
after  the  post  delivery,  and  only  about  one  hour  before  the  post 
left  Liverpool  for  London,  whereby  the  drawer  was  so  agitated 
that  he  could  not  write  in  time  for  that  day's  post  to  London ;  it 
was  holden,  that  at  all  events  the  holder  had  made  the  bill  hie  own 
by  his  laches  (a) ;  for  whether  reasonable  notice  be  a  question  of 
law,  or  of  fact,  or  whether  the  general  rule  of  law  require  notice 
of  the  dishonour  of  a  bill  to  be  sent  to  a  party  living  at  another 
place  by  the  next  post  after  it  i£  recelved;by  which  must  be  under- 
stood the  next  practicable  post  in  point  of  time  and  distance, 
and  whether  four  hours  between  the  coming  in  and  going  out  of  the 
post  be  a  sufficient  interval  in  point  of  practical  convenience  to 
receive  the  notice,  and  to  prepare  a  letter  of  advice  to  the  drawer ; 
at  ail  events  the  holder  ought  to  have  written  by  the  poet  of  the 
next  day  after  notice  received  by  him,  and  ought  not  to  have  de- 
layed the  receipt  of  notice  by  the  drawer  until  after  the  arrival  of 
the  next  poBt,  by  sending  the  letter  by  a  private  hand  (6). 

Bat  we  have  seen,  that  provided  the  notice  arrive  on  the  proper 
day,  the  sending  it  by  a  private  hand,  by  which  a  later  delivery  on 
that  day  was  occasioned  than  if  it  had  been  sent  by  the  post,  will 
sot  prejudice  (c). 

Where  a  bill  of  exchange  passed  through  the  hands  of  five  per- 
sons, all  of  whom  lived  in  London,  or  the  neighbourhood,  and  the 
trill  when  due  being  dishonoured,  the  holder  gave  notice  on  the 
same  day  to  the  fifth  indorser,  and  he  on  the  next  day  to  the 
fourth,  #and  he  on  the  next  day  to  the  third,  and  he  on  the  [  »  404  "j 
next  day  to  the  second,  and  he  on  the  same  day  to  the  first,  the 
court  were  of  opinion,  on  a  case  finding  these  facts,  that  due  di- 
ligence had  been  used  (d). 

Where  a  bill,  indorsed  in  blank,  and  deposited  by  the  holder 
with  his  bankers,  became  due  on  Saturday,  and  was  presented  for 
payment  about  two  o'clock  on  that  day,  and  payment  being  refused, 
the  bill  was  noted,  and  again  presented  between  nine  and  ten  in 
the  evening  by  a  notary,  and  on  Monday  the.  bankers  informed 


i 


a)  Darbbhire  v.  Parker,  6  East.  3. 

'*)  lb.  ibid. 

(c)  Bancroft  v.  Hall,  1  Holt,  C.  N.  P.  476.  ante,  286.  n.  2. 
W)  Hihon  v.  Shepherd,  6  East.  14.— -Smith  v.  MuHet,  2  Campb.  20S ; 
m  see  Jameson  *.  Swinton,  9Campb,  3r4<~S  Taunt.  224>  S.  C. 


OF  PROTEST  AND  VOTICE 

3dly.  The  the  holder  that  the  bill  was  dishonoured,  who  on  Monday  about 
protest  must  noon»  gavc  notice  by  the  post  to  the  indorser,  and  it  appearing  that 
be  made  and  the  holder  lived  at  Knightsbridge,  and  the  indorser  in  Tottenhuu 
no  ice  given.  court-road,  it  was  holden  that  such  notice  was  sufficient  to  enti- 
tle the  holder  to  recover  against  the  indorser  (a);  and  Lord  Alvan- 
ley,  C.  J.  observed,  that  as  soon  as  the  banker  is  informed  of  the 
non-payment  of  a  bill,  it  becomes  his  business  to  acquaint  his  prin- 
cipal of  that  circumstance  and  that  if  a  bill  be  returned  to  a  backer 
be  is  bound  to  give  notice  to  his  principal  that  very  day,  if  be  can 
do  so  by  using  ordinary  diligence^);  but  that  in  the  last-mentioned 
case,  it  was  impossible  ior  the  bankers  on  Saturday  night  to  give 
notice  to  the  plaintiff,  since  the  bill  was  not  presented  by  the  no- 
tary till  between  nine  and  ten  o'clock.  On  Sunday  of  coarse 
they  were  not  bound  to-  do  so,  and  on  Monday  they  did  apprize 
the  plaintiff  of  the  non  payment ;  that  it  did  not  appear  at  what 
time  on  Monday  the  plaintiff  received  the  notice.  The  plaintiff 
was  not  bound  to  be  at  home  the  whole  of  the  day ;  and  supposing 
him  to  have  returned  home  late  on  that  day,  he  was  not  bound  to 
send  a  special  messenger  to  the  defendant;  if  he  informed  the  de- 
[  *  405  3  fendant  *the  course  of  the  post  it  was  sufficient.  Certainly  he  was 
bound  to  write  by  the  two-penny  post  on  Monday,  and  supposing 
him  to  have  done  so,  the  defendant  would  only  receive  his  letter 
on  Tuesday.  It  appeared  that  on  Tuesday  he  did  receive  the  no- 
tice. The  court  could  not  so  nicely  measure  the  minutes  as  to 
consider  whether  the  precise  time  of  the  receipt  corresponds  with 
the  time  at  which  a  letter  sent  by  the  post  on  Monday  night,  would 
arrive. 

In  Robson  v.  Bennett  (c),  it  was  held,  that  a  person  renewing 
a  check  on  a  banker,  is  equally  authorized  in  lodging  it  with  his 
own  banker  to  obtain  payment,  as  he  would  be  in  paying  it  away 
in  the  course  of  trade,  although,  in  consequence  thereof,  the  no- 
tice of  dishonour  is  postponed  a  day,  one  day  being  allowed  for 
notice  from  the  payee  to  the  drawer,  after  the  day  on  which  notice 
is  given  by  the  bankers  to  the  payee,  and  the  bankers  are  to  be  con- 
sidered as  distinct  holders :  and  the  same  doctrine  was  established 
in  Langdale  i?.  Trimmer  (rf). 


(a)IIaynes  v.  Birks,  3  Boa.  &  Pul.  599. 

(b  )  Not  so  now ;  a  banker  is  considered  as  a  distinct  holder,  though  he 
is  possessed  of  the  bill,  merely  to  receive  for  his  customers.  Robson  t- 
Bennett,  2  Taunt.  388.— Langdale  v.  Trimmer,  15  East.  291. 

(c)  Robson  v.  Bennett,  2  Taunt.  388.  ante,  404.— Bayl.  126. 

(d)  Langdale  v.  Trimmer,  15  East.  291.— Bay  1.  126. 


OF  NON-PAYMENT. 

So  in  the  case  of  Scott  v.  Lifford  (a),  where  the  indorsee  of  a  3dly.    The 
bill  of  exchange  lodged  it  with  his  bankers,  who  presented  it  for  potest  must 
payment  on  the  fourth,  when  it  was  dishonoured,  and  on  the  fifth  te  made  and 
tliey  returned  it  to  the  indorsee,  who  gave  notice  to  the  drawer  no  ce^ 
of  the  dishonour  on  the  sixth  by  the  two-penny  post,  it  wa9  held 
that  such  notice  was  reasonable.    And  Lord  Ellenborough  C.  J. 
said, "  I  cannot  say  that  the  holder,  on  the  return  of  the  bill  dis- 
honoured to  him,  is  bound,  omissis  omnibus  aliis  negotiis,  to 
"post  off  immediately  with  notice;  if  reasonable  diligence  has 
"  been  used  it  is  sufficient." 

But  in  the  recent  case  of  Smith  v.  Mullett  (ft),  which  was  an 
action  by  the  fourth  against  the  first  indorsee,  *all  the  parties  to  [  *  406  ] 
which  resided  in  London,  it  appeared  that  the  pontiff  received  no- 
tice of  the  dishonour  of  the  bill  from  his  indorsee  on  the  20th  of  the 
month,  and  gave  notice  to  his  immediate  indorser,  by  a  letter  put 
into  the  two-penny  post-office  on  the  evening  of  the  2 1st,  but  so  late 
that  it  was  not  delivered  out  till  the  morning  of  the  ££d,  it  was  held, 
that  by  this  neglect  the  plaintiff  had  discharged  all  the  prior  indor-  x 

sere,  although  in  the  course  of  the  ££d,  notice  of  the  dishonour 
was  given  both  to  the  second  indorsee  and  to  the  defendant.  And 
Lord  Ellenborough  in  this  case  said,  "  It  is  of  great  importance  that 
"there  should  be  an  established  rule  upon  this  subject;  and  I 
"think  there  can  be  none  more  convenient,  than  that,  where  the 
M  parties  reside  in  London,  each  party  should  have  a  day  to  give 
"  notice.  I  have  before  said,  the  holder  of  a  bill  of  exchange  is  not 
"  omissis  omnibus  aliis  negotiis,  to  devote  himself  to  giving  notice 
"of  its  dishonour.  It  is  enough  if  this  be  done  with  reasonable 
"expedition.  If  you  limit  a  man  to  the  fractional  part  of  a  day 
"it  will  come  to  a  question,  how  swiftly  the  notice  can  be  con- 
veyed? A  man  and  a  horse  must  be  employed,  and  you  will 
"  have  a  race  against  time.  But  here  a  day  has  been  lost  The 
"plaintiff  had  notice  himself  on  Monday,  and  does  not  give  notice 
"  to  his  indorser  till  Wednesday.  If  a  party  has  an  entire  day  he 
"must  send  off  his  letter  conveying  the  notice  within  post  time  of 
"that  day.  The  plaintiff  only  wrote  the  letter  to  Aylett  on  the 
14  Tuesday ;  it  might  as  well  have  continued  in  his  writing-desk  on 
"  (he  Tuesday  night  as  lie  at  the  post-office.  He  has  clearly  been 
"iruilty  of  laches,  by  which  the  defendant  is  discharged."  And  in 
Marsh  v.  Maxwell, c),  Lord  Ellenborough  ruled,  that  upon  the 
dishonour  of  a  bill,  it  is  not  enough  that  the  drawer  or  indorser 

(a)  Scott  *.  Lifford,  9  East.  347.— 1  Campb.  249.  S.  C. 
W  Smith  v.  Mullett,  2  Campb.  208 ;  and  see  id.  374. 
(c)  Marsh  v.  Maxwell,  2  Campb.  210, 

You  !•       zz  ; 
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3dly.    The    receives  notice  in  as  many  days  as  there  are  subsequent  indorsee, 
protect  must  un^ess  l*  l*  shown  that  each  'indorsee  gave  notice  within  a  day 
be  made  and  after  receiving  it ;  and  if  any  one  has  been  beyond  the  day,  the 
£%^£Lyln'  drawer  and  prior  indorsers  are  discharged.    But  in  a  subsequent 
case  of  Cutler  p.  Boddy  (a),  this  doctrine  was  denied,  and  the 
question   has  been  recently  reserved  for    the   opinion  of  the 
court  (b)  (1). 
From  the  above-mentioned  case  of  Smith  v.  Mullett  (r),  it  ap- 
•   pears,  that  though  the  holder  is  not  bound  to  send  a  special  mes- 
senger, and  may  give  notice  by  the  post,  he  must  take  care  to  put 
♦the  letter  in  the  post  sufficiently  early  on  the  day  after  he  has 
himself  received  notice,  that  the  party  to  whom  it  is  addressed, 
may  receive  theater  on  that  day. 

We  have  seen  that  the  holder  will  be  excused  in  the  delay  of 
giving  notice  in  the  usual  time,  by  the  day  on  which  he  should 
regularly  have  given  notice  being  a  day  on  which  he  is  strictly 
forbidden  by  his  religion  to  attend  to  any  secular  affairs  (tf),  or  br 
the  absconding  of  the  drawer  or  indorser  (e). 

"Where  it  may  be  necessary  to  give  notice  of  non-payment  to  a 
banker,  it  may  be  proper  to  give  it  in  the  usual  hours  of  business, 
but  toother  persons  the  particular  hour  of  the  day  is  not  in  gen- 
eral (/). 

The  remaining  points  relative  to  the  time  of  giving  notice  veil! 
be  found,  ante,  288  to  292. 
The  rtmain*      In  respect  to  the  person  by  (g)  and  to  whom  (h)  notice  of  non- 
ingpointo.      payment  should  be  given,  and  the  liability  of  the  different  par- 

(a)  Cutler  and  another  v.  Boddy,  K.  B.  Guildhall,  4th  June,  1814,  cor 
Lord  Kllenborough.    Patten,  attorney  for  the  defendant. 

(b)  Turner  v.  Leach,  K.  B.  A.  D.  1818.  A  special  case  reserved,  Love 
and  Bower,  for  the  plaintiff. 

(c)  See  also  Hilton  v.  Fairclough,  2  Campb.  633. 
(rf)  Ante,  277. 

!e)  S targes  v.  Derrish,  Wightw.  76. 
/)  Jameson  v.  Swinton,  2  Taunt.  224. —Barclay  v,  Bayley,  2  Campl) 
527.—  Cross  v.  Smith,  1  M.  &  S.  545.w.Bancroft  v.  Hall,  1  Holt,  C.  N..u 
476.  ante.  353  to  355.— Bayl.  127. 
C$0  Ante,  292  to  295. 
(A)  Ante,  295  to  397. 

(1)  It  is  a  settled  rule  that  a  notice  is  necessary  from  the  last  indorser  to 
every  prior  indorser.  whom  he  means  to  charge,  immediately  after  he  him- 
self receives  notice  of  the  dishonour  Morgan  v.  tVoodworth,  3  John.  Ca. 
89.  And  it  is  said  that  the  last  indorser  ought  in  such  case  immediate!*  to 
take  up  the  note,  and  become  himself  the  real  holder.  Ibid.  And  see  j/«r- 
gan  v.  Van  Ingen,  2  John.  R*  p.  204.  And  notice  to  an  indorser  before  • 
demand  on  the  maker  is  a  Nullity.     Grijln  v.  Gof%  12  John.  Kep.  423. 

The  first  indorser  in  point  of  time  is  not  of  course,  firtt  itxpontible.  Choi- 
.   mcTMctal.  v.  JWMurdo.  5  Munf.  252. 


OF  NON-PAYMENT,  &C. 

tics  to  the  bill  on  notice  of  the  nop-payment  ( a)>  and  how  the  The  «**«• 

consequences  of  the  ladies  of  the  *holder  may  be  waived,  or  other-    f  *  4^3  •% 

wise  done  away  (b),  the  rules  already  stated,  as  to  the  conduct 

of  the  holder  in  the  case  of  non-acceptance,  are  so  applicable,  that 

it  would  be  repetition  here  to  make  any  observation  on  those 

points ;  the  reader  is  therefore  referred  to  the  preceding  part  of 

the  work  (c). 


We  have  already  considered  the  nature  of  the  protest  for  better  Sect  4.  Of 
security,  and  of  an  acceptance  supra  protest  (rf).  The  nature  of  ^^^J^*' 
i payment  supra  protest  remains  to  be  considered. 

Payment  of  a  bill,  whether  foreign  or  inland  (d),  being  refused, 
my  third  person,  not  party  to  the  bill,  as  he  might  have  accepted, 
io  he  may  after  protest  pay  it,  for  the  honour  of  the  drawer,  or 
any  of  the  indorsers  (e) ;  which  payment,  as  it  is  always  made 
after  protest,  i*  called  payment  supra  protest  (/);  but,  the  accept- 
or, if  he  have  previously  made  a  simple  acceptance,  cannot  pay 
in  honour  of  an  indorser,  because,  as  acceptor,  he  is  already  bound 
in  that  capacity  (g) ;  he  may,  however,  when  he  has  accepted  a 
bill  without  having  effects  of  the  drawer  in  his  hands,  and  no  pro- 
vision has  been  made  by  the  drawer  for  payment,  suffer  the  bill  to 
be  protested,  and  then  pay  supra  protest  (Jh) ;  in  which  case  he 
will  have  a  remedy  on  the  bill  against  the  drawer  (i).  A  party 
paying  a  bill  supra  protest,  which  has  already  been  accepted  by 
another,  may  sue  such  first  acceptor  (k) ;  but  if  a  person  take 
up  a  bill  for  the  honour  of  the  drawer,  he  has  no  right  of  action 
'against  the  acceptor,  if  he 'accepted  it  for  the  accommodation  of  £  *  409  3 
the  drawer  (/). 

Id  general,  no  person  should  pay  in  honour  of  another,  before 
the  bill  has  been  protested  for  non-payment ;  and  it  is  said  that  he 
should  not  even  then  make  such  payment,  before  he  has  declared 
to  a  notary  public  for  whose  honour  he  intends  making  it,  of  which 
declaration  the  notary  must  give  an  account  to  the  parties  con- 
fa)  Ante,  298  to  301. 
(A)  Ante,  301  to  309. 
(e)  Ante,  292  to  309. 

(d)  Ante,  309.— Smith  v.Nissen,  1T.R.  269. 

(e)  Pairley  v.  Roch,  Lutw.  891,  892.— Marius,  128.— Bayl.  146. 
(/)  Beawea,  pi.  50 -Mar.  128. 

(g)  Beawes,  pi.  51. 

(A)  Id.  pi.  52. 

0)  Id.  ibid. ;  and  Raper  v.  Birkbeck,  15  Eart.  17.— Bayl.  146. 

(*)  Ex  parte  Wackerbarth,  5  Ves.  jun.  574. 

(0  &x  parte  Lambert,  13  Yes.  jun.  179.— BayL  146, 148. 


OF  PAYMENT  SUPRA  PROTEST. 

Sect.  4.   Of  cerned,  either  in  the  protest  itself,  or  in  a  separate  instrument  (a). 

tnTfrotest''  "*  however,  the  acceptor  supra  protest  for  the  honour  of  the  draw- 
er or  indorser,  receive  his  approbation  of  the  acceptance,  he  may 
paj  the  bill  without  any  protest  for  non-payment  (6). 

Although,  with  respect  to  other  debts,  a  stranger,  who  has  no 
interest  m  them,  does  not,  by  paying  them,  entitle  himself  to  the 
rights  of  a  creditor,  unless  he  have  the  consent  of  the  debtor  to 
such  payment  (c),  yet,  with  regard  to  bills  of  exchange,  a  stran- 
ger, who  pays  them  in  case  of  protest,  acquires  all  the  same 
rights  that  the  holder  of  the  bill  had,  although  no  regular  transfer 
of  the  bill  were  made  to  him  (d)  ;  and  he  may  maintain  an  action 
against  the  person  for  whose  honour  he  discharged  the  bill,  either 
on  the  bill  itself  (e),  or  on  the  count  for  money  paid  to  the  defend- 
ant's use  (/).  A  person  taking  up  a  bill  for  the  honour  of  the 
drawer  has,  however,  no  right  against  the  acceptor  without 
effects  (g).    The  reason  of  the  above  exception  to  the  general 

T  *  410  1  ru*e»  *Prec^ut^ng  a  P^rty  from  constituting  himself  the  creditor  of 
another,  without  his  concurrence,  it  has  been  observed,  is  that  it 
induces  the  friends  of  the  drawer  or  indorsers  to  render  them  this 
service,  it  tends  to  prevent  the  great  expense  attending  the  return 
of  a  bill,  and  preserves  the  credit  of  the  trader  (A),  &c. 

(a)  Beawes,  pi.  53.— Mar.  128. 

(b)  Beawes,  pi.  48. 

(c)  Exall  v.  Partridge,  8  T.  R.  310—1  Rol.  Ab/11.— Lampleigh  v.Buth- 
wait,  Hob.  105.— -Stokes  v.  Lewis,  1  T.  R.  20.— In  Williams  v.  Millington, 
1  Hen.  Bla.  83.  -Jenkins  v.  Tucker,  Id.  91. 

(rf)  Mertens  v.  Wilmington,  1  Esp.  Rep.  1 12.— Poth.  pi.  171.— Ex  parte 
Wackerbarth,  5  Ves.  jun  574. — Mannings  Index,  70. 

(e)  Fairley  v.  Roch,  Lutw.  891.     See  Manning's  Index,  70. 

(f)  Smith  v.  Nissen,  1  T.  R.  269.  f> 
fe)  Ex  parte  Lambert,  13  Ves.  jun.  179.— Bajrl.  148.  j  but  see  5  Ves.  jun. 

574. 
1  (A)  Beawes,  pL  54.— Poth.  pi.  171. 


•CHAPTER  VII.  [  •  411  ] 

OP    CHECKS   ON    BANKERS. 

A  CHECK,  or  draft,  on  a  banker,  is  a  written  order  or  request, 
tddressed  to  persons  carrying  on  the  business  of  bankers,  and 
drawn  upon  them  bj  a  party  having  money  in  their  hands,  re- 
questing them  to  pay  on  presentment  to  a  person  therein  named, 
or  to  bearer,  a  named  sum  of  money.  The  form  of  a  check  has 
already  been  given  (a)  It  nearly  resembles  a  bill  of  exchange, 
but  it  is  uniformly  made  payable  to  bearer,  and  must  be  drawn 
upon  a  regular  banker.  On  account  of  the  daily  and  immediate 
use  of  checks,  the  legislature  has  exempted  them  from  stamp  du- 
ties, provided  {hey  be  for  the  payment  of  money  to  the  bearer  on 
demand,  and  drawn  upon  a  banker  or  person  acting  as  such,  resi- 
ding, or  transacting  the  business  of  a  banker,  within  ten  miles  of 
the  place  where  such  draft  or  order  shall  be  issued,  and  provided 
also  that  such  place  be  specified  in  such  draft  or  order,  and  that 
the  same  bear  date  ou  or  before  the  day  the  same  shall  be  is- 
sued, and  do  not  direct  the  payment  to  be  made  by  bills  or  promis- 
sory notes  (6).  We  have  before  considered  the  decisions  upon 
this  enactment  (c).  If  these  requisites  be  not  strictly  obser- 
ved, an  unstamped  check  cannot  be  read  in  evidence  for  any  pur- 
pose (d). 

It  was  once  thought,  that  a  check  or  draft  on  a  banker  is  not 
negotiable  generally,  but  only  so  within  the  bills  of  mortality  («). 
Bat  it  is  now  settled,  that  they  are  as  negotiable  as  bills  of 
exchange,  though,  strictly  speaking,  they  are  not  due  before  pay- 
ment is  •demanded,  in  which  respect  they  differ  from  bills  of  ex-  r  •  41a  -i 
change  or  promissory  notes,  payable  on  a  particular  day  (  f  J.  In 
practice,  they  are  taken  in  payment  as  cash,  and  it  has  been  deci- 
ded, that  a  banker  in  London,  receiving  bills  from  his  correspon- 
dent in  the  country,  to  whom  they  had  been  indorsed  to  present 
for  payment,  is  not  guilty  of  negligence  in  giving  up  such  bills  to 
the  acceptor  upon  receiving  a#check  on  a  banker  for  the  amount, 
although  it  turn  out  that  such  check  is  dishonoured  (g).    They 

(a)  Ante,  66. 

(*)  55  Geo.  3.  c  184.    Ante,  67,  8. 

(c)  Ante,  71. 

(«0  Borradaile  v.  Middleton,  2  Campb.  53. 

W  Grant*.  Vaughan,  3  Buir.  1517. 

U)  Per  Lord  Kenyon  in  Boehm  v.  Stirling, 7  T.  R.  430. 

WBusseUv.Hankey,rT.B.12.    Ante,  368. 
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must,  however,  be  described  as  checks,  and  not  as  cash  in  an 
annuity  transaction  (a).  And  in  an  action  for  usury,  the  for- 
bearance should  be  laid  from  the  time  when  the  check  was  act- 
dually  received,  and  not  from  the  time  when  it  was  given  (6).  It 
is  said  that  checks  are  not  protestable  (c) ;  and  this  doctrine 
seems  to  be  correct,  because  checks  are  payable  on  presentment, 
and  the  statute  9  &  10  Will.  3.  c.  17.  applies  only  to  bills  of  ex- 
change payable  after  the  date. 

In  the  ordinary  course  of  business,  a  check  cannot  be  circulated 
or  negotiated  so  as  to  affect  the  drawer,  who  has  funds  in  the 
hands  of  the  bankers,  after  banking-hours,  of  the  day  after  he  first  is- 
sues it  (d).  But  where  the  drawers  of  a  banker's  check  issued 
it  nine  months  after  it  bore  date,  upon  a  consideration  which 
afterwards  failed,  as  between  them  and  the  persons  to  whom  thej 
delivered  it,  it  was  held  that  they  could  not  be  permitted  to  object 
'  this  circumstance  in  an  action  brought  by  a  subsequent  holder 
for  &  valuable  consideration,  and  without  notice,  though  by  the 
general  rule,  any  person  receiving  a  negotiable  instrument  after 
it  is  due,  is  deemed  to  have  taken  it  upon  the  credit  of  the  person 
£  *  415  3  from  whom  he  received  it,  and  *subject  to  the  same  equities  as 
existed  between  him  and  the  party  sued  on  such  instru- 
ment (e). 

With  respect  to  the  time  when  checks  should  be  presented  for 
payment,  the  general  rule  seems  to  be,  that  it  suffices  to  present  it 
at  any  time  during  banking  hours  of  the  day  after  it  was  issued  (/)• 
If  th»  banker  on  whom  the  check  is  drawn  has  reason  to  suspect 
that  the  drawer  has  committed  an  act  of  bankruptcy,  he  cannot 
safely  pay  the  draft,  because  the  payment  of  a  check  on  a  banker 
is  not  protected  by  the  statute  19  Geo.  2.  c.  32.  s.  1.  which  men- 
tions only  bills  of  exchange  and  debts  for  goods  sold  (g)>  Most 
of  the  rules  respecting  bills  of  exchange  affect  checks  on  bankers, 
and  therefore  it  may  suffice  to  refer  to  the  preceding  part  of  the 
work,  and  to  the  Index,  title  Check. 

(a)  Poole  v.  Cabanes,  8  T.  R.  328.— Duff  v.  Atkinson,  8  Ves.  577. 580. 

{b)  Borradaile  v.  Middleton,  2  (Jampb.  53. 

(c)  Grant  v.  Vaugban,  3  burr.  1519. 

(«/)  Ante,  350,  1. 

(e)  Boehm  v.  Stirling,  7  T.  R.  423.    Ante,  166,  in  notes. 

(/)  Ante,  350, 1. 

lg)  Holroyd  v.  Whitehead,  1  Marsh.  128.  5  Taunt  444. 
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•F  PROMISSORY   NOTES—BANKERS'  NOTES,  AND  BANK   OF   KNGLAND: 

NOTES. 

THE  law  respecting  bills  of  exchange,  haying  been  pointed  out 
in  the  preceding  chapters,  it  remains,  in  the  present,  to  make  a 
few  observations,  relative  to  promissory  notes,  bankers*  notes,  and 
bank  of  England  notes. 

A  promissory  note  is  defined  to  be  a  promise  or  engagement  in  Sect.  1.  Of 
writing,  to  paj  a  specified  sum  at  a  time  therein  limited,  or  on  JJot2!990r^ 
demand,  or  at  sight,  to  a  person  therein  named,  or  his  order,  or  to 
the  bearer  (a).  The  person  who  roritt|  the  note  is  called  the 
maker,  and  the  person  to  whom  it  is  payable  the  payee,  and  the 
person  to  whom  he  transfers  the  interest  bj  indorsement,  the  in- 
dorsee. * 

The  usual  form  of  the  instrument  is  thus : 

50/.  London,  1st  January,  1818. 

Two  months  after  date  (or  "  on  demand"),  I  promise 
(Stamp)  io  pay  to  Mr.  A.  B.  or  order  fifty  pounds,  for  value 

received. 

C.  D. 

[8ometimes  are  here  subscribed,  "  Payable  at  Messrs.  (?.  H* 
and  Co.  bankers,  London.79  But  those  words  are  immaterial, 
ante,  525.3 

Observing  on  the  origin  and  nature  of  promissory  notes,  it  has 
been  well  remarked,  by  a  modern  writer  (b)9  that,  as  commerce 
advanced  in  its  progress,  the  multiplicity  of  its  concerns  required, 
in  many  instances,  a  less  complicated  mode  of  payment,  and  of 
obtaining  credit,  than  through  the  medium  of  bills  of  exchange, 
*to  which  there  are,  in  general,  three  parties.  A  trader,  whose  [  *  4J5  1 
situation  and  circumstances  rendered  credit  from  the  merchant  or  ' 

manufacturer,  who  supplied  him  with  goods,  absolutely  necessary, 

(a)  2  Bla.  Com.  467.—Bayl.  1.— Kyd.  18.    Selw.  N.  P.  4th  ed.  361 . 
(6)  Kyd.  18. 


> 
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Sect.  l.    of  might  have  «o  limited  a  connection  with  the  commercial  world  at 
notes.  large,  that  he  could  not  easily  furnish  his  creditor  with  a  bill  of  ex- 

change on  another,  but  his  own  responsibility  might  be  such,  that 
his  engagement  to  pay,  reduced  into  writing,  might  be  accepted 
with  the  same  confidence  as  a  bill  on  another. 

The  validity  of  these  instruments,  though  favoured  by  many 
judges,  met  with  a  strenuous  opponent  in  Lord  Holt,  who,  as  it  has 
been  observed  (a),  most  pertinaciously  adhered  to  his  opinion,!  hat 
no  action  could  be  maintained  on  a  promissory  note,  as  an  instru- 
ment, but  t'.it  it  was  only  to  be  considered  as  evidence  of  a  debt. 
He  was  of  opinion,  that  actions  upon  notes,  as  such,  were  innov- 
ations upon  the  rules  of  the  common  law ;  and  that  the  declar- 
ations upon  them  amounted  to  the  setting  up  a  new  sort  of  speci- 
alty unknown  in  Westminister-hall  (b).  The  learned  judge  ap- 
pears to  have  retained  this  opinion  in  a  case  (c)  where  judgment 
for  the  plaintiff,  in  an  action  on  a  promissory  note,  was  reversed, 
on  the  ground  that  the  custom  alleged  in  the  declaration  was  void, 
since  it  tended  to  bind  jp&an  *°  PaJ  money  without  any  consider- 
ation. As  observed  by  Lord  Kenyon,  C.  J.  this  question  exercis- 
ed the  judgments  of  the  most  able  lawyers  of  the  last  century ;  but 
the  authority  and  weight  which  Lord  Holt's  opinion  had  in  West- 
minster-hall, made  others  yield  to  him  ;  and  it  was  thought  neces- 
sary to  resort  to  the  legislature  (dj,  and  the  3  and  4  Anne, 


!; 


[a)  Brown  v.  Harraden,  4  T.  R.  151. 

[b)  Clerkc  v.  Martin,  2  Ld.  Raym.  758.— Story  v.  Atkins,  id.  1430.  Trier 
v.  Bridgman,  2  East.  359. — Walmsley  v.  Child,  1  Ves.  346. 

[c)  Gierke  v.  Martin,  2  Ld.  Kaym.  759.— Bu Her  v.  Crips,  6  Mod.  29, 30. 
—Grant  v.  Vaughan,  3  Burr.  1520. 

(J)  Brown  v.  Harracleh,4  T.  R.  151. 

Before  the  statute  of  queen  Anne  many  attempts  were  made  to  put  pro- 
missory notes  on  the  footing-  of  bills  of  exchange,  but  without  success,  vide 
Pearson  v.  Garrett,  4  Mod.  242. — Gierke  v.  Martin,  Ld.  Raym.  757.— Salk. 
129.— Burton  v.  Soutcr,  Ld.  Ka>  in.  774,  and  Williams  v.  Gutting,  Ld.  Raj  ra. 
825.— Salk.  24.-7  Mod.  154.— 1 1  Mod.  24,  and  see  4  T.  R.  151,  152. 

««  By  the  3  and  4  Anne,  c.  9.  s.  1 .  Whereas  it  hath  been  held,  that  notes 
in  writing,  signed  by  the  party  who  makes  the  same,  whereby  such  party 
promises  to  pay  unto  any  other  person,  or  his  order,  any  sum  of  money 
theiein  mentioned,  are  not  assignable  orindorsableover,  within  the  custom 
of  merchants,  to  any  other  person  ;  and  that  such  person  to  whom  the  s»:m 
of  money  mentioned  in  such  note  is  payable,  cannot  maintain  an  action 
by  the  custom  of  merchants  against  the  person  who  first  made  and  siened 
the  same;  and  that  any  person  to  whom  such  note  should  be  assigned,  in* 
dorsed,  or  made  payable,  could  not  within  the  said  custom  of  merchants, 
maintain  any  action  upon  such  note  against  the  person  who  first  drew  and 
signed  the  same  ;'•  therefore,  to  the  intent  to  encourage  trade  and  com- 
merce, which  will  be  much  advanced,  if  such  notes  shall  have  the  same  ef- 
fect as  inland  bills  of  exchange,  and  shall  be  negotiated  in  like  manner;  be 
it  enacted,  that  all  notes  in  writing,  that  after  the  1st  day  of  May,  in  the 
year  of  our  Lord  1705,  shall  be  made  and  signed  by  any  person  or  person*. 
body  politic  or  corporate,  or  by  the  servant  or  agent  of  any  corporation, 
banker,  goldsmith,  merchant,  or  trader,  who  is  usually  intrusted  by  him, 
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fc.  9  (a),  (made  perpetual  by  7  Ann.  c.  25.  s.  3,)  was  passed :  by  Sec.  1.  Of 

w  which,  after  reciting  "  that  it  had  been  held,  that  notes  in  writing,  notes!98017 

"signed  by  the  party  who  made  the  same,  whereby  such  party    [  *  416  ] 

14  promised  to  pay  unto  any  other  person,  or  his  order,  any  sum 

"of  money  'therein  mentioned,  were  not  assignable  or  indors-    [  *  417  ] 

"  able  over,  within  the  custom  of  merchants,  to  any  other  person ; 

u  and  that  such  person  to  whom  the  sum  of  money  mentioned  in 

*  such  note  was  payable,  could  not  maintain  an  action,  by  the 
"  custom  of  merchants,  against  the  person  who  first  made  and  sign- 
"  ed  the  same  ;  and  that  any  person  to  whom  such  note  had  been 
"  assigned,  indorsed,  or  made  payable,  could  not,  within  the  cus- 
"  torn  of  merchants,  maintain  any  action  upon  such  Bote  against 
"  the  person  who  first  drew  and  signed  the  same,  it  was  to  the 
u  intent  to  encourage  trade  and  commerce,  which  would  be  much 
"advanced,  if  such  notes  should  have  the  same  effect  as  inland 
"  bills  of  exchange,  and  should  be  negotiated  in  like  manner,  en* 
"  acted,  that  a//  notes  in  writing,  made  and  signed  by  any  person 

*  or  persons,  body  politic  or  corporate,  or  by  the  servant  or  agent 
0  of  any  corporation,  banker,  goldsmith,  merchant,  or  trader,  who 
"  is  usually  intrusted  by  him,  her,  or  them,  to  sign  such  promis* 
"  sory  notes  for  him,  her,  or  them,  whereby  such  person  or  per- 
"  sons,body  politic  and  corporate,  his,  her,  or  their  servant  or  agent 
"  aforesaid,  doth  or  shall  promise  to  pay  to  any  other  person  or 
"  persons,  body  politic  and  corporate,  his,  her,  or  their  order,  or 

her,  or  them,  to  sign  such  promissory  notes  for  him,  her,  or  them,  whereby 
such  person  or  persons,  body  politic  and  corporate,  his,  her,  or  their  ser- 
vant or  agent  as  aforesaid,  doth  or  shall  promise  to  pay  to  any  other  person  • 
or  persons,  body  politic  and  corporate,  his,  her,  or  their  order,  or  unto  bear- 
er, any  sum  of  money  mentioned  in  such  note,  shall  be  taken  and  construed 
to  be,  by  virtue  thereof,  due  and  payable  to  any  such  person  or  persons, 
body  politic  and  corporate,  to  whom  the  same  is  made  payable,  and 
also  every  such  note  payable  to  any  person  or  persons,  body  politic 
or  corporate,  his,  her,  or  their  order,  shall  be  assignable  or  indorsa- 
ble  over,  in  the  same  manner  as  inland  bills  of  exchange  are  or  may 
be,  according  to  the  custom  of  merchants;  and  that  the  person  and  persons, 
bodv  politic  or  corporate,  to  whom  such  sum  of  money  is*  or  shall  be  by 
such  note  made  payable,  shall  and  may  maintain  an  action  for  the  same,  in 
such  manner  as  he,  she,  or  they  might  do,  upon  any  inland  bill  of  exchange, 
made  or  drawn  according  to  the  custom  of  merchants,  against  the  person  or 
persons,  body  politic  and  corporate,  who,  or  whose  servant  or  agent  as 
aforesaid,  signed  the  same;  and  that  any  person  or  persons,  body  politic 
and  corporate,  to  whom  such  note,  that  is  payable  to  any  person  or 
persons,  body  politic  and  corporate,  his,  her,  or  their  order,  is  indors- 
ed or  assigned,  or  the  money  therein,  mentioned  ordered  to  be  paid 
by  indorsement  thereon,  shall  and  may  maintain  his,  her,  or  their  action 
for  such  sum  of  money,  either  against  the  person  or  persons,  body  politic 
and  corporate,  who,  or  whose  servant,  or  agent  as  aforesaid  signed  such 
note,  or  against  any  of  the  persons  who  indorsed  the  same,  in  like  manner 
as  in  cases  of  inland  bills  of  exchange. — BayL  1,  2. 
(a)  See  observations  on  this  statute.    Golehan  *.  Cooke*  WiHe*.  395, 

Voi.  ii  '  a  a  a 
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Sec.  1.  Of    «  onto  bearer,  any  sum  of  money  mentioned  in  such  note,  shall 

notes.  "  D**  taken  and  construed  to  be,  by  virtue  thereof,  due  and  pay- 

n  able  to  any  such  person  or  persons,  body  politic  and  corporate, 
"  to  whom  the  same  is  made  payable ;  and  also  every  such  note 
"  payable  to  any  person  or  persons,  body  politic  and  corporate,  his, 
M  her,  or  their  order,  .shall  be  assignable  orindorsable  over,  in  the 
u  same  manner  as  inland  bills  of  exchange  are  or  may  bi»  accor- 
"  ding  to  the  custom  of  merchants ;  and  that  the  person  or  persons, 
u  body  politic  and  corporate,  to  whom  such  sum  of  money  is  or 
"  shall  be  by  such  note  made  payable,  shall  and  may  maintain  an 
"  action  for  the  same,  in  such  manner  as  he,  she,  or  they,  might  do 

£  *  418  ]    •«  upon  *any  inland  bills  *tf  exchange,  made  or  drawn  according 

to  the  custom  of  merchants,  against  the  person  or  persons,  bodj 
politic  and  corporate,  who,  or  whose  servant  or  agent  as  afore- 
"  said,  signed  the  same ;  and  that  any  person  or  persons,  body 
"  politic  and  corporate,  to  whom  such  note  that  is  payable  to  any 
"  person  or  persons,  body  politic  and  corporate,  his,  her,  or  their 
"  order,  is  indorsed  or  assigned,  or  the  money  therein  mentioned, 
"ordered  to  be  paid  by  indorsement  thereon,  shall  and  may 
"  maintain  his,  her,  or  their  action,  for  such  sum  of  money,  either 
"  against  the  person  or  persons,  body  politic  and  corporate,  who, 
"  or  whose  servant  or  agent  as  aforesaid,  signed  such  note,  or 
"  against  any  of  the  persons  that  indorsed  the  same,  in  like  manner 
u  as  in  cases  of  inland  bills  of  exchange."  * 

It  has  Seen  considered  that  this  statute  of  the  3  &  4  Ann.  c.  9, 
giving  the  like  remedy  upon  promissory  notes  as  upon  bills  of  ex- 

>  change  (though  made  perpetual  by  the  statute  7  Ann.  c.  25,  passed 

after  the  union  with  Scotland)  does  not  extend  to  promissory  notes 
made  in  Scotland,  because  such  subsequent  statute  only  made  the 
former  act,  which  was  a  temporary  law  of  England  to  have  per- 
petual force  there  (a),  but  subsequent  statutes  appear  to  recognize 
notes  made  in  Scotland  as  valid  (6).  And  although  the  statute  of 
Ann.  may  not  apply  to  notes  made  put  of  England  (c),  yet  it  should 
seem  that  notes  made  in  a  foreign   country  would  now  be  held 

C  *  419  3    ¥a^  at  common  J*w  (<0»  though  it  would  *be  improper  to  declare 

(a)  King  v.  Esdale,  6th  Dec.  1711.    Forbes  on  Bills,  174. 

(b)  39  Geo.  3.c.  107.— \2  Geo.  3.  c.  72. 

!c)  Bavl.  18. — Can*,  x/.  Shaw,  infra.  419.  n.  1. 
d)  InPollard  v.  Hemes,  3  Bos  &  Pul.  335,  a  promissory  note  was  made 
in  Paris,  payable  there  or  in  England,  and  no  objection  was  taken  on  that 
account. — In  Hewitt  v.  Morris,  3  Campb.  303,  a  declaration,  on  a  note  made 
at  Paris,  sta'ed  that  it  was  made  in  London,  and  Lord  EOenborough  he  id, 
that  this  was  no  variance,  because  the  contract  evidenced  by  a  promissory 
Bote  ia  transitory,  and  the  place  where  it  purports  to  be  made  is  immaterial 


OF  PROMISSORY  NOTES,  &C. 

upon  them  as  made  in  pursuance  of  the  statute  (a).  Bat  it  has  Sec,  1.  Of 
toea  held,  that  tl>e  forging  a  Scotch  bank  note  was  not  an  offence  PJ^1**01^ 
within  the  English  statute  £  Geo.  2.  c.  £5,  against  forgery,  the  note 
being  made  i  ayabjf  locally,  where  it  was  drawn  (6).  The  stat. 
48 Geo.  3.  c.  149.  s.  2f,  directs,  that  all  promissory  notes  made 
out  of  Great  Britain,  or  purporting  to  have  been  so  made,  shall 
sot  be  negotiable,  circulated,  or  paid  in  Great  Britain,  unless  duly 
stamped  as  a  promissory  note  made  in  Great  Britain,  and  sub- 
jects the  party  offending  to  20Z.  penalty,  with  an  exemption  in 
favor  of  notes  made  payable  only  in  Ireland.  The  more  recent 
enactment  in  the  statute  55  Geo.  3.  c.  184.  s.  29,  seems  only  to 
apply  a  similar  enactment  to  promissory  notes,  payable  to  bearer 
oo  demand. 

Although  the  statute  3  and  4  Ann.  enacts,  that  all  notes  in 
writing,  made  and  signed  by  the  party  making  it,  shall  be  valid 
aod  assignable  in  like  manner  as  an  inland  bill,  yet  it  suffices  if 
his  name  be  written  in  any  part  of  the  note.  And  it  has  been 
held,  that  if  a  party  write  his  promissory  note  thus : — I,  John 
Dobbins,  promise  to  pay,  &c.  this  is  as  good  as  a  note,  I  promise 
to  pay,  and  subscribed  J.  Dobbins  (c). 

*The  above  statute  being  a  remedial  law  and  made  for  the  en-    £  \4£0  ] 
Management  of  trade  and  commerce,  the  courts  have  construed 
it  liberally  (d).    The  statute  places  promissory  notes  on  the  same 


and  tbe  plaintiff  recovered. — In  Roche  v.  Campbell,  3  Carapb.  247.  the 
plaintiff  declared  on  a  note  made  in  Ireland,  and  no  objection  was  taken  on 
that  account  In  9plitgerber  v.  Kohn,  1  Stark.  125,  the  plaintiff  declared 
on  a  promissory  note,  drawn  in  Prussia,  against  the  maker,  and  no  objec- 
tion was  taken. 

(a)  Carr  v.  Shaw,  B.  R.  Hil.  39  Geo.  3.  Bayl  18,  n.  1.  In  an  action  on  a 
promissory  note  made  at  Philadelphia,  the  first  count  of  the  declaration 
stated,  that  the  defendant  at  Philadelphia,  in  parts  beyond  the  seas,  to  wit, 
*t  London,'  &c.  according  to  the  form  of  the  statute,  &c.  made  his  note  in 
writing,  &c.  There  were  also  the  common  money  counts.  The  defend- 
ant demurred  specially  to  the  first  count,  and  pleaded  the  general  issue  to 
the  others.  On  the  demurrer  the  court  intimated  a  strong  opinion  that'the 
statute  did  not  apply  to  foreign  notes,  and  advised  the  plaintiff  to  amend, ' 
but  on  the  general  issue,  Lord  Kenyon  said,  the  note,  though  not  within 
the  statute,  is  evictence  to  support  any  of  the  money  counts,  and  the  plain* 
tiff  had  a  verdict,  at  Guildhall,  1st  May,  1799.  N.  B.  The  pleadings  are 
entered  as  of  Michaelmas  Term,  39  Geo.  3.    Roll.  1238. 

(6)  The  King  v.  Dick,  1  Leach.  C.  L.  4th  ed.  68.-2  Bast.  925.  S.  C. 

(c)  Taylor  v  Dobbins,  1  Stra.  339.  In  case  upon  a  promissory  note,  the 
declaration  ran,  that  the  defendant  made  a  note  et  manu  sua  propria  scrip- 
si*.  Exception  was  taken  that  since  the  statute  he  should  have  said  that 
the  defendant  signed  the  note,  but  the  court  held  it  well  enough,  because 
laid  to  be  wrote  with  his  own  hand,  and  there  needs  no  subscription  in  that 
case,  for  it  is  sufficient  his  name  is  in  any  part  of  it.  I,  J.  S.  promise  to  pay, 
is  as  good  as  I  promise  to  pay,  subscribed,  J.  S.  See  also  Elliott  v.  Cow  per, 
1  Stra.  609.— 2  Ld.  ttaym.  1.376.  and  Vin-  Abr.  tit.  Bills  of  Exchange,  H. 

(<0  Seiw.  Ni.  Pri.  4th  edit  363. 
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Sec.  1.  Of    footing  as  bills  of  exchange,  and  consequently  the .  decisions  and 

notes.880^  ru'es  re'a^nS  to  ^ie  one  are  *n  general  applicable  to  the  other  (a). 
Thus  it  has  been  decided,  with  respect  to  the  time  when  a  note 
is  payable,  that  there  is  no  difference  between  bills  and  promis- 
sory notes ;  and  the  latter,  when  payable  at  a  stated  time,  are  also 
entitled  to  three  days  of grace  when  payable  to  bearer  or  order  (ft). 

£  *  421  ]  And  in  Carlos  v.  Fancourt,  where  the  'question  was,  whether  or 
,        not  a  note,  payable  out  of  a  particular  fund,  could  be  declared  on 


(a)  Bishop  v.  Young,  2  Bos.  &  Pol.  80.  4.— Hill  v.  Halford,  id.  413.- 
Coleham  v.  Cooke,  Willes,  394.  399.  note  b. — Brown  v.  Harraden,  4T.R. 
152.— Carlos  v.  Fancourt,  5  T.  R.  486. — Heylin  v.  Adamson,  2  Burr.  669.— 
Bayl.  3.  note  a.  and  see  smith  v.  Kendal,  6  T.  R.  123. 
.  In  Heylin  v.  Adamson,  2  Burr.  669,  the  question  was,  whether  the  in- 
dorsee of  a  bill  was  bound  to  make  a  demand  upon  the  drawer,  as  the  indor- 
see of  a  note  must  upon  the  maker;  and  per  Lord  Mansfield,  while  a  note 
continues  in  its  original  shape  of  a  promise  from  one  man  to  another,  it 
bears  no  similitude  to  a  bill ;  but  when  it  is  indorsed,  the  resemblance  be- 
gins, for  then  it  is  an  order  by  the  indorser  upon  the  maker  to  pay  the  in- 
dorsee, which  is  the  very  definition  of  a  bill.  The  indorser  is  the  drawer, 
the  maker  of  the  note  the  acceptor,  and  the  indorsee  the  person  to  whom 
it  is  made  payable ;  And  all  the  authorities,  and  particularly  Lord  Hard- 
wicke,  in  a  case  of  Hamerton  v.  MackareU,  ML  10  Geo.  2.  put  promissory 
notes  on  the  same  footing  with  bills  of  exchange. 

In  hrown  v.  Harraden,  4  T.  R.  148.  where  the  court  decided,  that  three 
days  grace  should  be  allowed  on  promissory  notes,  Lord  Renyon  observed, 
that  the  effect  of  the  statute  was,  that  notes  were  wholly  to  assume  the 
shape  of  bills ;  and  Buller,  J.  added,  that  the  cases  cited  in  the  argument 
shewed  clearly,  that  the  courts  of  Westminster  had  thought  the  analogy 
between  bills  and  notes  so  strong,  that  the  rules  established  with  respect  to 
the  one  ought  also  to  prevail  as  to  the  other ;  that  the  language  of  the  pre- 
amble of  the  act  was  express  ;  that  it  was  the  object  of  the  legislature  to 
put  notes  exactly  on  the  same  footing  with  bills ;  and  that  the  enacting  part 
pursued  that  intention.  The  same  doctrine  is  to  be  found  in  Carlos  v.  Fan- 
court,  5  T.  R.  482.— Edie  t».  East  India  Company,  Burr.  1224. 

In  2  Bla.  Com.  470.  and  Bayley  on  Bills,  69,  it  is  said  that  a  note  may  be 
considered  on  comparison  with  a  bill  as  accepted  when  it  issues. 

(b)  Brown  v.  Harraden,  4  T.  R.  152.  See  last  note,  and  cases,  Manning's 
Index,  65. 

Smith  v.  Kendall,  6  T,  R.  123.  Three  days  grace  are  allowed  on  a 
promissory  note  payable  to  A.  without  adding,  "  or  to  his  order,  or  to  bear- 
er."  Lord  Kenyon,  C.  J.  said,  M  If  this  were  rea  Integra,  and  there  were 
no  decision  upon  the  subject,  there  would  be  a  great  deal  of  weight  in  the 
defendant's  objection ;  but  it  was  decided,  in  a  case  in  Lord  Raymond,  (2 
Ld.  Ravm.  1545.)  on  demurrer,  that  a  note  payable  to  B.  without  adding, 
or  to  his  order,  or  to  bearer,  was  a  legal  note  within  th*  act  of  parliament. 
It  is  also  said  in  Marius,  that  a  note  may  be  made  payable  either  to  A.  or 
bearer,  A.  or  order,  or  to  A.  only.  In  acMWion  to  these 'authorities,  I  hare 
made  enquiries  among  different  merchants,  respecting  the  practice  in  al- 
lowing the  three  days  grace,  the  resi-Jt  of  which  is,  that  the  bank  of  Eng- 
land, and  the  merchants  in  London,  allow  the  three  days  grace  on  notes 
like  the  present.  The  opinion  of  merchants,  indeed,  would  not  govern 
this  court  in  a  question  ot  law,  but  I  am  glad  to  find  that  the  practice  of  the 
commercial  world  coincides  with  the  decision  of  a  court  of  law.  There- 
fore, I  think  that  it  would  be  dangerous  now  to  shake  that  practice,  which 
is  warranted  by  a  solemn  decision  of  this  court,  by  any  speculative  reason- 
ing on  the  subject ;  and  consequently  this  rule  must  be  made  absolute,  to 
enter  a  verdict  for  the  plaintiiF. 
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as  a  promissory  note,  it  was  decided  in  the  negative,  "because  Sect.  1.  Of 
"  promissory  notes  roust  stand  or  fall  on  the  same  rules  by  note?. 
u  which  bills  of  exchange  are  governed  (a J."  In  Heylin  v. 
Adamson  (bJ,hord  Mansfield  declared,  that  though,  while  a 
promissory  note  continues  in  its  original  shape  of  a  promise  from 
one  man  to  pay  to  another,  it  bears  no  similitude  to  a  bill  of  ex- 
change, yet  when  it  is  indorsed,  the  resemblance  begins :  for  then 
it  is  an  order  by  the  indorser  upon  the  maker  of  the  note  to  pay  to 
the  indorsee ;  the  indorser  becomes,  as  it  were  the  drawer,  the 
maker  of  the  note  the  acceptor ;  and  the  indorsee  the  payee  (c). 
This  point  of  resemblance  once  fixed,  the  law  relative  to  bills  be- 
comes applicable  to  promissory  notes.  Hence  it  is  only  necessary 
to  refer  the  reader  to  the  prior  parts  of  the  work. 

With  respect  to  a  particular  description  of  notes  in  the  coal 
trade,  there  are  some  peculiar  provisions,  it  having  been  enacted, 
that  all  lightermen,  and  other  *buyers  or  contractors  of  coal  a-  £  •  422  3 
board  ship,  in  the  port  of  London,  shall,  at  the  time  of  delivery  of 
such  coals,  either  pay  for  the  same  in  ready  money,  or  give  their 
promissory  note  for  payment,  expressing  therein  the  words,  value 
received  in  coals,  and  that  such  notes  may  be  protested  and  noted 
as  inland  bills ;  and  that,  in  default  of  such  protest  or  noting,  and 
notice  thereof  given  to  the  indorsers  within  twenty  days  after 
non-payment,  they  shall  be  discharged  from  liability ;  and  it  is 
enacted,  that  such  buyer  of  coals,  and  the  master  of  the  vessel, 
shall,  for  refusing  to  insert  the  words,  value  received  in  coals,  or 
receiving  a  note  for  coals  without  those  words,  forfeit  100Z  (dj. 

(a)  Carlos  v.  Fancotirt,  5  T.  R.  486.— Hill  v.  Halford,  2  Bos.  &  Pul.  413. 
(6)  HeyKn  ▼.  Adamson,  2  Burr.  676. 

(c)  In  Bishop  v.  Young,  2  Bos.  8c  Pul.  83.  the  court  observed,  that  this 
resemblance,  so  far  as  regards  the  remedy  by  action  of  debt,  does  not  hold. 

(d)  See  Bayl.  121,  2.  3  Geo.  2.  c.  26.  s.  7.  «  and  be  it  farther  enacted, 
by  the  authority  aforesaid,  That  from  and  after  the  24th  day  of  June,  1730, 
&n  lightermen,  and  other  buyers  of  or  contractors  for  coals,  on  board  of  any 
ship  t>r  vessel  in  the  port  of  London,  shall,  at  the  time  of  the  delivery  of 
Rich  coals,  either  pay  for  the  same  in  ready  money,  or  for  such  part  there- 
of as  shall  not  be  so  paid  for,  shall  give  their  respective  promissory  notes, 
or  notes  of  their  hands,  for  payment  thereof,  expressing  therein  the  words, 
value  received  in  coals,  payable  at  such  day  or  days,  time  or  times,  as  shall 
for  that  purpose  be  agreed  upon  between  such  lighterman,  or  other  buyer 
or  contractor  for  coals,  and  the  master  or  owner  of  such  ship  or  vessel,  or 
his  agent  or  factor  on  his  behaJf ;  and  that  all  such  notes,  in  case  of  non- 
payment at  the  respective  days  and  times  therein  mentioned,  shall  and  may 
be  protested  or  noted,  in  such  manner  a*s  inland  bills  of  exchange  may  now 
be,  and  in  default  of  such  protesting  and  noting  by  any  indorsee,  and  no- 
tice thereof  given  by  such  indorsee  to  the  respective  indorser  or  indorsers, 
within  twenty  days  after  such  failure  of  payment,  such  respective  indorser 
or  indorsers,  to  whom  such  notice  shall  not  be  given,  shall  not  be  charge- 
able with  or  liable  to  answer  or  pay  such  sum  of  money  as  shall  be  mention,- 


•r  backers'  notes,  &c. 

Sect  1;  Of  Upon  this  act  it  has  been  decided,  that  it  extends  only  to  contrac- 

notes.  tors  f°r  coals,  and  to  cases  between  an  indorser  and  indorsee  (a) ; 

[  *423  1  and  that  though  the  act  directs,  *that  the  instrument  shall  be  drawn 

in  a  particular  form,  under  a  severe  penalty,  yet,  if  drawn  in  a 

different  form,  it  is  not  void,  and  that  the  effect  of  the  act  is  only 

to  subject  the  party  to  a  penalty  (6). 


Sect.  3.  Of       Bankers'  Cash  Notes,  formerly  called  goldsmiths'  notes,  arc 
notes.  *n  e^ect  promissory  notes  given  by  bankers,  who  were  originally 

goldsmiths  (c)..  From  Lord  Holt's  judgment  in  the  case  of  Buiier 
against  Crips  (d),  it  appears  that  these  notes  were  attempted  to 
be  introduced  by  the  goldsmiths,  about  thirty  years  previously  to 
the  reign  of  Queen  Anne,  and  were  generally  esteemed  by  the 
merchants  as  negotiable  ;  but  Lord  Holt  as  strenuously  opposed 
their  negotiability  as  he  did  that  of  common  promissory  notes,  and 
they  were  not  generally  settled  to  be  negotiable  until  the  Statute 
of  Anne  was  passed,  which  relates  to  these  as  well  as  to  common 
promissory  notes.  They  appear  originally  to  have  been  given  by 
bankers  to  their  customers,  as  acknowledgments  for  having  receiv- 
ed money  for  their  use  (e).  At  present,  cash  notes  are  seldom 
made  except  by  country  bankers,  their  use  having  been  superseded 
by  the  introduction  of  checks  (/).  When  formerly  issued  by 
London  Bankers,  they  were  sometimes  called  shop  notes  $  in 
point  of  form  they  are  similar  to  common  promissory  notes,  paya- 
ble to  bearer  on  demand,  and  are  stated  in  pleading  as  such.  On 
account  of  their  being  payable  on  demand,  they  are  considered  as 

ed  to  be  payable  in  or  by  such  note  or  notes,  nor  any  part  thereof;  any  Uw, 
usage,  or  custom  to.the  contrary  thereof  notwithstanding." 

S.  8.  "And  be  it  further  enacted,  "  That  all  such  lightermen,  or  other 
buyers  of  or  contractors  for  coals,  who  shall,  after  the  24th  day  of  June, 
1730.  refuse  to  give  their  note  or  notes  for  coals  to  them  respectively  de- 
livered, and  shall  refuse  to  insert  the  words,  value  received  in  &ak,  and 
every  such  master  who  shall  take  any  such  note  from  any  dealer  in*coaI% 
in  which  note  the  words,  "  value  received  in  coals,"  are  not  expressly  in* 
aerted,  such  lightermen,  buyers  of,  or  contractors  for,  coals,  and  masters, 
shall,  for  every  such  refusal  or  acceptance,  respectively  forfeit  and  pay  the 
sum  of  one  hundred  pounds." 

(a)  Smith  v.  Wilson,  And.  187. 

(b)  Per  Holroyd,  J.  in  Wigan  v.  Fowler,  1  Stark.  463. 

.(c)  Moor  v.  Warren,  1  Stra  415.— Turner  v.  Mead,  id.  ibid.— H»wirt 
and  the  Bank  of  England,  id.  SSO^-Smith's  Wealth  of  Nations,  1  vol.  445, 
6,  7,  8.  but  see  Brook  v.  Middleton,  1  Campb.  449.  where  they  weretreit- 
ed  as  check*     Selwvu  Ni.  Pri  4th  edit.  368. 

(d)  Buller  v.  Crips,  6  Mod.  29,  30.  Nicholson  v.  Sedgwick,  Lord  fey^ 
180.-  Horton  v.  Coggs,  3  Lev.  299. 

(<?)  Ford  v'i  Hopkins,  Holt.  1 19 1  Salk.  283.  8,  C 

(/)  See  Selwyn  Ni.  Pri.  4th  edit.  368. 


OF  bankers'  wotbs,  &c. 

cash,  whether  payable  to  order  or  bearer  (a),  *but  if  presented  in  Sect  %Cf 

due  time,  and  dishonoured,  they  *iil  not  amount  to  payment  (6).  note8> 

If  any  part  of  the  consideration  of  an  annuity  be  paid  in  country    £  *  4$A  3 

bank  notes,  the  dates  and  times  of  payment  mu&t  be  set  forth  in 

the  memorial,  because  they  are  not  considered  as  cash  (c) ;  and  if 

they  are  deposit  jHwith  a  stake-holder  they  cannot  be  recovered 

from  him  as  money  had  and  received,  unless  he  agreed  to  receive 

them  as  money  (d).    They,  like  bankers'  checks,  are  generally 

transferred  from  one  person  to  another  by  delivery.    They  may, 

however,  be  negotiated  by  indorsement,  in   which  case  the  act 

of  indorsing  will  operate  as  the  making  of  a  bill  of  exchange,  and 

the  instrument  may  be  declared  on  as  such  against  the  indor- 

aer  (e).    In  other  respects  they  are  affected  by  the  same  rules  as 

bills  of  exchange  (f).   The  time  when  these  notes  should  be  pre- 

seated  for  payment,  is  governed  by  the  rules  relating  to  checks 

•payable  on  demand,  which  have  already  been  stated,  and  to  which    [  *  4S5  J 

part  of  the  work  the  reader  is  referred  (g). 


Bank  Notes  owe  their  origin  to  the  5  William  and  Mary,  c.  Sect  3. 
SO.  s.  19, 20.  39.  and  the  8  and  9  William  3.  c  20.  s.  SO.  by  the  Bank  BOt0S' 

(a)  Tassel  v.  Lewis,  1  Lord  Raym  744.— Peacock  v.  Rhodes,  Dougi  635. 
©wcnson  v.  Horse,  7  T.  R.  64. 

(6)  Owenson  v.  Morse,  7  T.  R.  64.— Ante,  185. — Ward  v.  Evans,  Lorfl 
Raym.  928.- Ante,  128.  and  see  ante,  347,  8. 

(c)  Morris  v.  Wall,  1  Bos.  &  Put  208. 

\d)  Pickard  v.  Bankes,  13  East.  20.  A  stakeholder  receiving  country 
bank  notes  as  money,  and  paying  them  over  wrongfully  to  the  original 
siaker,  after  he  had  lost  the  wager,  is  answerable  to  the  winner,  in  an  ac- 
tion for  money  had  and  received  to  his  use.  It  appeared  that  the  deposit 
bad  been  made  in  Hull  bank  notes,  payable  to  bearer,  and  not  in  coin  of  the 
realm,  and  the  payment  over  to  the  other  party  was  in  notes  of  the  same 
description.    The  learned  Judge  who  tried  the  cause,  thought  that  these  ^ 

were  to  be  considered  as  money,  as  between  these  parties,  and  therefore 
the  plaintiff'  recovered  a  verdict  for  the  amount.  Tt  was  afterwards  moved 
to  set  aside  the  vevdict,  and  by  leave  to  enter  a  nonsuit.  Notes  of  this  des- 
cription, it  was  contended,  were  no  more  than  common  promissory  notes, 
or  bills  of  exchange.  If  these  were  payable  atA  future  day,  they  could  in 
no  sense  be  considered  as  money,  but  the  time  v  payment  cannot  alter  the 
ftatnre  of  the  thing.  The  action  should  rather  have  been  trover,  or  upon  a 
special  assumpsit ;  and  that  Mr.  Justice  Lawrence,  in  a  similar  case,  at 
Stafford,  held,  thai  money  had  and  received  would  not  lie.  Lord  Ell  en - 
borough,  C.  J.  "Provincial  notes  are  certainly  not  money ;  but  if  the  de- 
Tendtnt  received  them  as  ten  guineas  in  money,  and  all  parties  agreed  to 
treat  them  as  such  at  the  time,  he  shall  not  now  turn  round  and  say  that 
they  were  only  paper,  and  not  money :  As  against  him  it  is  so  much  money 
received  by  •him/*— Rule  refused. 

(«?)  Lovel,  58.— Mender  v.  Carreroon,  Ld.  Raym.  743.— Hill  v.  Lewis,  1 
flalk  132, 3.— Brown  v.  Harraden,  4  T.  R.  149. 

(/)  Hill*.  Lewis,  1  Saik.132, 

U )  4*te,  347  to  352. 
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OF  BANK  MOTES,  &C 

Sect.  3.  first  of  which  statutes,  power  was  given  to  the  king  to  incorporate 
a  no  es.  ^  per8ons  subscribing  towards  the  raising  and  paying  into  the 
receipt  of  the  exchequer  the  sum  of  1 ,200,000/ by  the  name  of 
*  The  Governor  and  Company  of  the  Bank  of  England."  These 
notes  are  uniformly  made  payable  on  demand;  Lord  Mansfield, 
in  Miller  v.  Race  (a),  observed,  "  that  these  ntij/k  are  not,  like  bill* 
"  of  exchange,  mere  securities,  or  documents  for  debts,  nor  are  so 
"  esteemed ;  but  are  treated  as  money  in  the  ordinary  course 
and  transactions  of  business,  by  the  general  consent  of  man- 
kind ;  and  on  payment  of  them,  whenever  a  receipt  is  required, 
the  receipts  are  always  given  as  for  money,  not  as  for  securities 
"  or  notes."  They  pass  by  a  will  which  bequeaths  all  the  testat- 
or's money  or  cash  (6),  or  all  his  property  in  such  a  house ;  and 
they  may  pass  as  a  donatio  mortis  causa  (c).  In  bankruptcies  they 
cannot  be  followed  as  identical  and  distinguishable  from  money. 
If  they  be  lost,  an  action  of  trover  will  not  lie  against  the  bona 
fide  bolder  by  the  true  owner  (d).  In  a  case,  also,  on  the  annuity 
act,  where  the  whole  consideration  was  described  in  the  memorial 
as  money,  and  it  appeared  that  only  a  part  of  it  was  money,  and 
the  residua  bank  notes,  it  was  decided  on  the  above  principle,  that 
the  consideration  was  well  set  out  (e).  It  has,  however,  been 
[  *  426  3  adjudged,  *  that  an  action  for  money  had  and  received  will  not  lie 
against  a  finder  of  them,  to  recover  the  value,  unless  money  has 
actually  been  received  for  them  (fj,  though  if  not  produced  on  the 
trial,  the  receipt  of  their  value  will  be  presumed  (g);  nor  can  thej 
be  taken  in  execution  (h) ;  nor  is  a  tender  of  bank  notes  sufficient, 
if  objected  to  at  the  time  of  the  offer  (t),  though,  after  such  a  tender, 
a  creditor  cannot  arrest  his  debtor,  it  having  been  enacted  (k) 
that  no  person  shall  be  held  to  bail,  unless  the  affidavit  of  debt 
allege  that  no  offer  has  been  made  to  pay  the  debt  in  bank  notes 
payable  on  demand.  The  stealing  of  these  notes  is  felony  (l)> 
*         and  the  forgery  of  them  is  also  by  different  statutes  declared  to 

(a)  Miller  v.  Race,  1  Burr.  457— See  3  Atk.  232. 

(6)  Fleming  v.  Brook,  IScho.  &  Lefr.  318,  9.— II  Ves.  jun.  662. 

(c)  Ante,  2.— 1  Roper,  3. 

(d)  Lowndes  v.  Anderson,  13  East.  130. 135.— 1  Campb.  551.  ante,  190. 

(<?)  Wright  v.  Reed,  3.  T.  R.  554 Cousins  v.  Thompson,  6  T.  R.  335 

(/)  Noyes  v.  Price  and  another,  Sittings,  London,  post,  HiU.    Term,  16 
Geo.  3.  Select  Cas.  242. 

(£)  Longchamp  v.  Kenny,  Dougl.  138. 

(h)  Francis  v.  Nash,  Rep.  T.  Hardw.  53.— Knight  v.  Criddle,  9  East  43 

(i)  Wright  v.  Reed,  3  T.  R.  554.— Wyatt  v.  Smee,  1  Bos.  &  Pul.  526. 

(fc)  38  Geo.  3.  c.  1.  s.  8—43  Geo.  2.  c.  18.  s.  2. 

(0  2  Geo.  2.  c.  25.  s.  3.-9  Geo.  2.  c*  18. 


OF  BANK  NOTES,    &C. 

be  felony  (a).    They  are  assignable  by  delivery  (6).    A  mode  of  Sect  3. 
enforcing  payment  of  them  was  provided  by  8  &  9  Wm.  3.  c.  20.  no  *8' 

s.  30.  but  now  when  the  right  to  receive  payment  is  disputed,  the 
course  is  to  proceed  by  action  against  the  bank.  Possession  is 
prima  facie  evidence  of  property  in  a  bank  note.  Therefore,  in 
(rover  for  a  bank  note,  it  is  not  a  prima  facie  case  for  the  plaintiff 
to  prove  that  the  note  belonged  to  him,  and  that  the  defendant 
afterwards  converted  it ;  and  the  defendant  will  not  be  called 
upon  to  shew  his  title  to  the  note,  without  evidence  from  the  other 
side  that  he  got  possession  of  it  mala  fide,  or  without  considera- 
tion (c).  And  in  Lowndes  v.  Anderson  (tf)  it  was  held,  that  bank 
notes  could  not  be  followed  by  the  legal  owners  into  the  'hands  r  *  qff  -i 
of  bona  fide  holders  for  valuable  consideration  without  notice. 
And  Solomons  v.  Bank  of  England  (e),  it  was  decided,  that  the 
holder  of  a  bank  note  is  prima  facie  entitled  to  prompt  payment 
of  it,  and  cannot  be  affected  by  the  previous  fraud  of  any  former 
holder  in  obtaining  it,  unless  evidence  be  given  to  bring  it  home 
to  his  privity.  But  where  a  bank  note  for  500/,  had  been  fraudu- 
lently obtained  by  some  person  unknown  ;  and  on  its  being  pre- 
sented for  payment  sometime  afterwards,  by  an  agent  of  a  foreign 
principal,  information  was„given  of  the  fraud ;  and  the  principal 
was  desired  to  inform  the  bank  how  he  came  by  it ;  but  the  only 
account  he  would  give  of  it  was,  that  he  had  received  it  in  payment 
of  goods  from  a  man  dressed  in  such  a  way  of  whom  he  knew 
nothing ;  and  it  was  further  proved,  that  bank  notes  of  so  large  a 
value  were  not  usually  circulated  in  that  foreign  country ;  this 
was  held  to  be  sufficient  evidence  to  be  left  to  a  jury  of  the  princi- 
pal's privity  to  the  original  fraud,  in  an  action  of  trover  brought  by 
his  agent  to  recover  it  from  the  bank,  who  had  detained  it  under 
the  authority  of  the  original  owner,  to  whom  it  properly  belonged. 
And  the  question  was  not  altered  by  the  agent  who  received.it, 
having  after  notice,  made  payments  for  his  principal,  which  turned 
the  balance  in  favour  of  such  agent 

A  formal  set  of  words  is,  in  general,  no  more  essential  to  the  Sect  4. 
validity  of  a  promissory  note,  cash  note,  or  bank  of  England  note,  ForJ?.an<* 

than  it  is  to  that  of  a  bill  of  exchange  (/ ).  It  is  sufficient  if  a  note  promissory 

notes,  &c. 

(a)  15  Geo.  2.  c.  14.  s.  11.— 13  Geo.  3.  c.  79.  s.  1.— 41  Geo.  3.  c.  39. 2. 
East's  P.  C.  876,  &c. 

(*)  Francis  v.  Naab,  Rep.  T.  Hardw.  53. 

(c)  King  v.  Milsom,  2  Campb.  5. — Richard  v.  Carr,  1  Campb.  551. 

(</)  Lowndes  v.  Anderson,  13  East.  130.— 1  Rose,  99, 102.  n.  a. 

(e)  Solomons  v.  Bank  of  England,  13  East.  135. 
t  (/)  Colehan  v.  Cooke,  Willes,  396.  j  see  the  cases,  ante,  53, 4,— Bayl.  3f 
4—Selw.  4th  ed.  361,  2.  3. 

Vou  i.        nbb 
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Sect.  4. 
Form  and 
qualities  of 
promissory 
notes,  &c. 


E»4S8] 


amount  to  an  absolute  promise  to  pay  money.  And  a  note  promis- 
ing to  account  with  another,  or  his  order,  for  a  certain  sum,  value 
received,  is  a  valid  promissory  note,  though  it  contain  no  formal 
promise  to  pay  ( a).  So  where  the  *note  set  forth  in  the  declar- 
"ation,  was  "  I  acknowledge  myself  to  be  indebted  to  A  in  — I. 
"  to  be  paid  on  demand,  for  value  received  ;"  on  demurrer  to  the 
declaration,  the  court  held  that  this  was  a  good  note  within  the 
statute ;  the  words  "  to  be  paid,"  amounting  to  a  promise  to  pay, 
observing  that  the  same  words  in  a  lease  would  amount  to  a  cov- 
enant to  pay  rent  (6).  So  a  promissory  note  payable  to  B.  (omit- 
ting the  words  "  or  order,")  three  months  after  date,  was  holden  a 
good  note  within  the  statute  (c).  So,  where  a  note  was  in  this 
"  form,  "  I  do  acknowledge  that  Sir  A.  C.  has  delivered  to  me  all 
"  the  bonds  and  notes  for  which  400Z.  were  paid  to  him  on  account 
"  of  Colonel  S.  and  that  Sir  A.  delivered  to  me  Major  G.'s  receipt, 
"  and  bill  on  me  for  10/.  which  10/.  and  151.58.  a  balance  due  to 
"  Sir  A.  I  am  still  indebted,  and  do  promise  to  pay ;"  on  demurrer 
to  the  declaration  the  note  was  adjudged  good  (cZ).  And  when 
the  promise  was  by  A.  to  pay  so  much  to  B.  for  a  debt  due  from 
C.  to  B.  it  was  holden,  that  it  was  within  the  statute,  being  an 
absolute  promise,  and  as  negotiable  as  if  it  had  been  generally 
for  value  received  (e). 

But  the  mere  acknowledgment  of  a  debt,  without  some  words 
from  whence  a  promise  to  pay  money  can  reasonably  be  inferred, 
it  is  said,  will  have  no  other  operation  than  being  evidence  of  a 
debt;  and  therefore  the  common  memorandum, "  IOU  such  a  sum9 
has  been  determined  not  to  amount  to  a  promissory  note,  and  need 
£  *  429  ]]  not  be  stamped  (/).  Nor  is  an  instrument  'acknowledging  the 
receipt  of  a  draft  for  the  payment  of  money,  and  promising  to 
repay  the  money,  a  promissory  note,  but  only  a  special  agreement 
for  the  re-payment,  depending  on  the  contingency  of  the  draft's 


(a)  Morris  v.  Lee,  8  Mod.  362.—1  Stra.  629 — Lord  Raym.  1396.  S.  C.— 
2  Atk   i2.  ante,  53,  note  2. 

(b)  Casbome  i\  Dutton,  Scacc.  M.  1  O.  2. — Selw.  4th.  ed.  363.  note  p. 

(c)  Smith  v.  Kindal,  6  T.  H.  123.  ante,  85,  n.  5. — Moore  v.  Pain,  Rep.  T. 
Hardw.  283.  where  Lord  Hardwicke,  C.  J.  said  thi9  point  had  been  ruled 

often. 

(d)  Chadwick  v.  Allen,  Stra.  706  ante,  53. 

(e)  Popplewell  r.  "Wilson,  1  Stra.  264.  on  error,  from  C.  P. 

(/)  Israel  v.  Israel,  1  Campb.  493. — Fisher  v.  Leslie,  1  Esp.  Rep.  426.— 
But  in  Guy  7'.  Harris,  Sittings  after  Easter  Term,  1800,  at  Guildhall,  in  the 
C.  P.  before  Lord  Eklon,  such  a  note  was  attempted  to  be  given  in  evidence 
by  way  of  set-off,  but  his  Lordship  ruled  that  it  could  not  be  given  in  evi- 
dence! not  being  stamped,  being"  a  promissory  note,  though  not  negotiable. 
Mr.  Serj.  Marshall  for  the  plaintiff,  Mr.  Serj.  Best  for  the  defendant.  See 
Uayl,  4.— Manning's  Index,  215. 


or  Promissory  notes,  &c.  in  general. 

being  honoured  (a).    It  is  advisable,  however,  to  insert  the  words  Sec  4. 
"  value  received  (6).  qualities  of 

Promissory  notes,  given  in  pursuance  of  the  Lords'  act  52  Geo.  promissory 
2.  c.  28.  s.  13.,  in  order  to  prevent  the  debtor's  discharge,  must  be 
given  in  a  particular  form,  that  statute  enacting,  that  the  prisoner 
shall  be  discharged,  unles  the  creditor  insist  that  he  shall  be  de- 
tained in  prison,  and  shall  agree  by  writing,  signed  .with  his  name 
or  mark  (or  if  he  be  out  of  England,)  under  the  hand  of  his  attor- 
ney, to  pay  and  allow  the  prisoner  weekly  a  sum  not  exceeding 
3s.  6d,  (or  if  more  creditors  than  one  insist  on  his  detention,  not 
exceeding  2s.  a  week  each  (c),  )  to  be  paid  on  Monday  in  every 
week,  so  long  as  the  prisoner  shall  continue  in  execution  ;  and  in 
every  such  case  the  prisoner  shall  be  remanded.  And  the  court 
has  no  power  to  moderate  the  sum  to  be  paid  to  a  prisoner  on  his 
being  remanded,  but  a  note  must  be  signed  for  the  full  sum  direc- 
ted by  the  act.  And  if  failure  be  made  in  payment  of  the  said 
weekly  sums,  the  prisoner,  upon  application  to  the  court  in  term 
time,  or  in  vacation  to  a  judge,  may,  by  order  of  the  court  or  judge 
be  discharged  out  of  custody,  on  executing  an  assignment  and 
conveyance  of -his  estate  and  effects.  The  decisions  on  this  clause 
of  the  act  have  already  been  so  ably  collected,  that  it  is  not  neces- 
sary here  to  state  them  (d). 

Certain  requisites  are  indispensable  to  the  validity  of  all 
promissory  notes  (e)  ;  thus  they  must  be  made  *  pay  able  at  all  L  ^30  J 
events  (/),  and  not  out  of  a  particular  fund  (g),  which  may  or  may 
not  be  productive.  But  a,  statement  of  the  consideration  for  which 
a  note  is  made  will  not  vitiate  it  (h).  Notes  must  also  be  for  the 
payment  of  money  only,  and  not  for  the  performance  of  any  other 
act  (i)  ;  on  the  latter  principle  it  was  adjudged,  that  a  written 
promise  to  pay  300/.  to  B.  or  order,  "in  three  good  East  India 
Bond's,"  was  not  a  promissory  note  (k) ;  and  that  an  undertaking 
"  to  pay  money,  and  deliver  up  horses  and  a  wharf,"  on  a  par- 
ticular day  (I),  or  an  engagement  "  to  pay  money  on  demand,  or 


(a)  Williamson  v.  Bennett,  2  Campb.417.—  Ante,  60, 1. 
(A)  Bishop  v.  Young,  2  Bos.  &  Pul.  81.— Ante,  87,  8. 

(c)  37  Geo.  3.  c.  85.  s.  3,  4.— Tidd.  6th  edit.  381. ;  but  see  Barnes,  377. 
389.  390. 

(d)  Tidd's  Prac.  6th  edit.  381  to  384. 

(c)  Ante,  55  to  64.— Bayl.  4, 5,  6.  and  8  to  16. 

(/)  Ante,  55f  &c 

(g)  Ante,  55,  &c. 

(h)  Ante,  63,4. 

(0  Ante,  58. 

Ik) Bnl.  Ni.  Pri.  272— Ante,  58, 

(Old*— Martin  v.  Chauntry,  2  Stra.  1271.— Ante,  58.  n.  4. 
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Bee  4.  surrender  the  body  of  A.  B.  (a),"  would  not  operate  as  a  note 

I™ A    within  the  Statute  of  Anne. 

promissory         A  promise  by  the  defendant  to  pay  to  plaintiff  261.  within  a 

notes,  &c,  month  after  Michaelmas,  if  defendant  did  not  pay  the  26J.  for 
whitfh  the  plaintiff  stood  engaged  for  his  brother  T.  B.  is  not  a 
promissory  note  (6).  So  a  promise  to  pay  A.  B.  — L  value  re- 
ceived, on  the  death  of  C.  D.  provided  he  leaves  either  of  us  suffic- 
ient to  pay  the  said  sum,  or  if  we  shall  be  otherwise  able  to  paj 
it  (c);  and  promise  to  pay  money  within  so  many  days  after  the 
maker  of  the  note  should  marry,  are  not  within  the  statute.  So 
where  the  promise  was  to  pay  A.  F.  — L  out  of  the  maker's  money, 
that  should  arise  from  his  reversion  of — L  when  sold,  and  the 
declaration  averred  the  sale  of  the  reversion,  yet  it  was  hoi  den 
that  the  note  could  not  be  declared  on  as  a  negotiable  note  under 
the  statute,  because  the  money  was  to  be  paid  only  on  a  contin- 
gency (rf).    So  where  the  promise  was  to  pay  *— L  on  the  sale  or 

[  •  431  ]  produce,  immediately  *when  sold,  of  the  White  Hart,  St  Albans, 
Herts,  and  the  goods  therein,  although  it  was  averred  in  the  dec- 
laration, that  the  house  and  goods  were  sold,  yet  the  note  was 
considered  invalid  (e).  The  same  principle  vm^  recognized  in 
the  following  cases,  though  the  notes  were  held  good. 

A  promissory  note  was  given  to  an  infant,  payable  when  he 
should  come  of  age,  viz.  on  such  a  day  in  such  a  year,  this  was 
holden  good  ;  for,  per  Denison,  J.  here  is  no  condition  or  uncer- 
tainty, but  it  is  to  be  paid  certainly,  and  at  all  events,  only  the 
time  of  payment  is  postponed  (/).  So  where  the  plaintiff  declared 
in  the  first  count  on  a  promissory  note,  dated  firth  May,  1732, 
whereby  defendant  promised  to  pay  to  H.  D.  or  order,  150  guineas, 
ten  days  after  the  death  of  his  father,  John  Cooke,  for  value  re- 
ceived ;  which  note,  after  the  death  of  the  father  (which  was  laid 
to  foe  the  2d  April,  1741,)  was  duly  indorsed  by  D.  to  plaintiff; 
and  in  the  second  count,  on  a  promissory  note,  dated  15th  July, 
17S2,  whereby  defendant  promised  to  pay  H.  D.  or  order,  six 
weeks  after  the  death  of  his  father,  50  guineas,  for  value  received, 
the  like  indorsement  laid  after  the  death  of  the  father  as  before. 


(a)  Ante,  55.— -Jenny  v.  Herle,  2  Ld.  Raym.  1362. — Smith  v.  Boehm,  Gilb. 
Law  of  Kvid.  93.  cited  l.d.  Haym.  1352.— Ante,  65.  note  4.  Williams  t. 
Lucas,  1  P.  W.  431.  note  1. 

(6)  Appleby  v.  Biddulph,  ante,  56.  n.  1. 

(c)  Roberts  v.  Peake,  1  Burr.  323. — Ante,  56.— Beardsley  v.  Baldwifl. 
Stm.  1151  —7  Mod.  417.-  Ante,  56. 

(rf)  Carlos  v.  Fancourt,  5  T.  R.  482. — Ante,  57. 

(<0  Hill  v.Halford,  2  Bos.  &  Pul.  413.— Ante,  58. 

(f)  Goss  v.  Nelson,  1  Burr.  226.-- Ante,  62. 


ft  • 


OP  PROMISSORY  NOTES,  &C  IV  GENERAL* 

After  a  general  verdict  for  plaintiff  on  both  notes,  it  was  insisted  TPorm  and  re- 
for  defendant,  on  arrest  of  judgment,  that  these  notes  were  not  JJotes,6  &c. 
within  the  stat.  3  &  4  Anne,  c.  9.  After  three  arguments,  Willes, 
Chief  Justice,  delivered  the  opinion  of  the  court  in  favour  of  the 
plaintiff,  on  the  ground  that  the  notes  did  not  depend  on  any  con- 
tingency :  that  there  was  a  certain  promise  to  paj  at  the  time  of 
giving  the  notes,  and  the  money,  by  virtue  thereof,  would  become 
due  and  payable  at  one  time  or  other,  though  it  was  uncertain 
when  that  time  would  come ;  that  there  was  not  any  weight  in 
the  objection,  that  the  maker,  might  have  died  before  his  father, 
in  which  case  the  notes  would  have  been  *of  no  value,  because  the  U  *  ^^  1 
same  might  be  said  of  any  notes  payable  at  a  distant  time,  that 
the  maker  might  die  worth  nothing  before  the  note  became  pay- 
able. He  added,  that  the  court  thought  that  the  averment  of  the 
death  of  the  father  before  the  indorsement,  did  not  make  any  al- 
teration :  because  they  were  of  opinion,  that  if  the  note's  were  not 
within  the  statute,  ab  initio,  they  could  not  be  made  so  by  any 
subsequent  contingency  (a). 

So  where  the  note  was  to  pay  within  a  certain  time  after  such  a 
ship  was  paid  off,  it  was  holden  good ;  because  the  ship  would 
certainly  be  paid  off  some  time  or  other  ( h). 

It  has  been  said  (c).  that  in  the  application  of  the  rule  relative 
to  these  instruments  being  payable  at  all  events,  there  is  a  distinc- 
tion between  bills  of  exchange  and  promissory  notes,,  and  that  a 
note  may  in  certain  cases  be  payable  on  a  contingency  (d)  ;  but  it 
will  appear,  that  the  cases  (e)  adduced  in  support  of  this  distinc- 
tion, are  equally  applicable  to  bills  of  exchange;  and  it  is  now 
settled,  that  in  general,  if  a  note  be  payable  on  a  contingency,  it 
wilibe  as  inoperative  as  a  bill  payable  in  the  same  manner  (/).  It 
has  also  been  observed  (g\  that  in  the  application  of  the  principle 
that  these  instruments  must  not  be  payable  out  of  a  particular  fund, 
there  is  a  material  distinction  between  bills  of  exchange  and 
promissory  notes ;  but  the  case  (fc),  adduced  in  support  of  this 
opinion,  only  shews  that  the  statement  in  a  bill  or  note,  of  the 

(«)  Colehati  v.  Cooke,  Willes,  393,  affirmed  on  error,   Stra.   1217 

Ante,  62. 

W !  Andrews*.  Franklin,  H.3  G.  1.  B.R.  1.  Stra.24.  Sed quaere, see  an- 
te, 63,  as  to  this  point. 

(OKyd.  56. 

(rf)  Dawkes  v.  Delorain,  2  Bk.  Rep.  782. 

(0  Cooke  *.  Colehan,  2  Stra.  1217.— Andrews  v.  Franklin,  1  Stra.  24.— 
wjii*.  Nclsop,  lBurr.  227.—Evans  v.  Underwood,  1  Wils.  262. 
i  ^R?***'  Fancourt,  5  T.  R.  486.— Ante,  57.— Colehan  t>.  Cooke,  Wil- 
ics,  398, 9. -Williamsonx;.  BenweU,  2  Campb.  417.— Ante,  £0, 1. 

\i)  Kyd.  53. 

(*)  Buichell  v.  Slocock,  Ld.  Raym.  154$. 


OF  PROMISSORY  NOTES,  &C.  XV  GENERAL. 

Form  and  re-  consideration  for  *which  it  was  made,  will  not  vitiate  it  (ft).    It  is 
notes,  &c      a*so  ^ttled  that  it  is  not  necessary  that  a 'note,  any  more  than  a 
[  *  433  ]    bill  of  exchange,  should  contain  any  words  rendering  it  negoti- 
able (b).    In  short,  all  the  rules  relative  to  the  qualities  of  a  bill 
of  exchange,  are  equally  applicable  to  notes,  and  it  would  be  an 
unnecessary  repetition  to  enumerate  them. 

When  a  promissory  note  is  made  by  several,  and  expressed 
"  we  promise  to  pay,"  it  is  a  joint  note  only ;  but  if  a  note  be 
signed  by  several  persons,  and  begin  "  /  promise,'9  &c.  it  is 
several  as  well  as  joint,  and  the  parties  may  be  sued  jointly  or 
severally  (c)  (I).  But  if  a  promissory  note  appears  on  the  face  of 
it  to  be  the  separate  note  of  A.  only,  it  cannot  be  declared  on  as  the 
[  *  434  ]  *note  of  A.  and  B.,  though  given  to  secure  a  debt  for  which  A.  and 
B.  were  jointly  liable  (d). 


(a)  Hausoullier  v.  Hartsink,  7  T.  R.  723.— Anonymous  Sel.  Ca,  39.  Et 
ante,  63,  4. 

(b)  Smith  v.  Kendall,  6  T.  R.  23.— Ante,  85,  n.  5. 

(c)  Gierke T.  Blackstock,  1  Holt,  C.  N.  P.  474.—  March  v.  Ward,  Peake's 
Rep.  130. — Butler  v.  Malissy,  1  Stra.  76. — Ovington  v.  Neale,  2  Stra.  619. 
Reesv.  Abbott,  Cowp.  832. — Rice  t>.  Shute,  5  Burr.  2611.  Com.  Dig.  lit 
Obligation,  F-  G.— Cabell  v.  Vaughan,  1  Saund.  291.  b.  n.  4  — Abbot  v. 

Smith,  2  Bla.  Rep.  947.— Holraer  v.  Viner,  1  Esp.  Rep.  134 Bayl.  24. 117, 

8.— Selw.  4th  ed.  368. 

March  v.  Ward,  Peake's  Rep.  130. .  Assumpsit  on  a  promissory  note, 
made  by  the  defendant  and  one  Bowling1  in  the  following*  words,  viz: 

I  promise  to  pay,  three  months  after  date,  to  W.  March,  8/.  5*.  for  value 
received  in  fixtures. 

ROBERT  BOWLING. 
THOMAS  WARD. 

It  was  objected,that  this  promissory  note  was  joint  only,  and  not  severally 
Lord  Kenyon.  I  think  this  note  beginning  in  the  singular  number  is  sere- 
ral  as  well  as  joint,  and  that  the  present  action  may  be  maintained  on  it  1 
remember  a  case  tried  beford  Mr;  Moreton  at  Chester,  exactly  similar  to 
the  present,  wherein  I  was  counsel  for  the  defendant.  I  persuaded  the 
judge  that  it  was  a  joint  note  only,  and  the  plaintiff'  was  nonsuited  ;  but  ->n 
an  application  being  afterwards  made  to  this  court,  they  were  of  a  contrary 
opinion,  and  a  new  trial  was  granted ;  the  letter  "  1"  applies  to  each  seve- 
rally.   Verdict  for  the  plaintiff. 

Roberts  v.  Peake,  1  Burr.  323.  A  note  signed  by  the  defendant  tloni. 
but  importing  in  the  body  of  it  to  have  been  made  by  the  defendant  »n J 
another  person,  was  declared  upon  as  the  several  note  of  the  defendant, 
and  it  was  agreed  that  it  might  be  declared  upon  according  to  its  legal 
operation ;  but  judgment  was  given  for  the  defendant  upon  another  ground 
See  ShTkin  v.  Walker,  2  Campb.  308. 

(</)  Siffkin  v.  Walker  and  others,  2  Campb.  308.— Emley  v.  Lye,  15  Ea* 
7.— Ante,  52. 


(1)  The  same  doctrine  was  held  in  Hunt  v.  Adams,  5  Mass.  Rep.  358.  and 
see  Hemmcnway  v.  Stone,  7  Mass.  Rep.  58.  And  a  promissory  given  by  one 
member  of  a  Commercial  Company  to  another  member  for  the  use  of 'be 
Company,  will  maintain  an  action  at  law  by  the  promisee  in  his  own  name 
against  the  maker.  Van  JW*«  v.  Farreit,  8  Crunch,  30. 


OF  PROMISSORY  NOTES,  &C.  IN  GENERAL* 

In  an  action  by  A.  against  B.  upon  a  promissory  note,  it' was  rorm  ?nd  f 
stated  in  the  declaration,  that  B.  and  another  jointly  or  severally  notes,  &c. 
promised  to  pay  it ;  and  it  was  holden,  that  the  declaration  was 
good,  for  or  was  synonymous  to  and,  that  they  both  promised  that 
they  or  one  of  them  should  pay,  consequently  both  and  each  were 
liable  in  solidum  («).  And  it  has  been  held,  that  if  an  action  be 
brought  on  a  joint  note,  and  some  of  the  persons  making  the  note 
are  not  made  defendants,  advantage  can  only  be  taken  of  the 
omission  by  plea  in  abatement  (b).  And  if  one  of  several  makers  of 
a  promissory  note  bean  infant,  he  should  not  be  sued,  nor  should 
the  declaration  state  that  he  was  a  party  (c) ;  and  if  there  be  a 
joint  and  several  promissory  note  of  two  persons,  and  one  of  them 
was  a  surety  only  for  the  other,  and  that  circumstance  were 
known  to  the  holder,  and  he  accept  a  composition  from  the  as- 
signees of  such  principal,  amounting  to  less  than  the  dividend 
'payable  under  his  commission,  it  has  been  held  that  this  conduct    L  ** 

releases  the  surety  from  liability  (rf). 

(a)  Butler  v.  Malissy,  1  Stra.  76. — In  an  action  on  a  note,  the  declaration 
stated,  that  the  defendant  and  another  did  jointly  or  severally  promise  to 
pay,  and  upon  demurrer  the  court  held  it  bad,  and  the  plaintiff  obtained 
leave  to  discontinue.  And  in  Ovington  v.  Neale,  Stra.  819. — Ld.  Raym. 
1544,  the  plaintiff'  declared  upon  a  note  by  which  the  defendant  and  anoth- 
er jointly  or  severally  promised  to  pay,  and  upon  error  the  court  of  King's 
Bench  held  it  bad,  because  the  plaintiff  had  not  shewn  a  title  to  bring  a 
separate  action  against  the  defendant,  for  he  only  says  he  has  this  or  some 
other  cause  of  action,  and  judgment  for  the  plaintiff  was  reversed. 

However,  in  Rees  v.  Abbott,  Cowp.  832,  the  declaration  upon  a  note 
stated,  that  the  defendant  and  another  made  their  note,  by  which  they 
jointly  or  severally  promised  to  pa) ,  and  upon  error  after  judgment  by  de- 
fault. Butler  v.  Malissy,  and  Ovington  v.  Neale,  were  cited  as  in  point. 
Sed  per  Lord  Mansfield-  "  If '  or'  is  to  be  considered  in  this  case  as  a  dis- 
junctive, the  plaintiff  is  to  elect,  and  by  the  action  he  has  made  his  elec- 
tion to  consider  the  note  as  several,  but  in  this  case  it  is  synonymous  to 
1  and;  and  both  and  each  promise  to  pay."    Judgment  affirmed. 

(A)  Per  Buller,  J. in  Rees  v.  Abbott,  Cowp.  832. — See  ante,  p.  433,  note 
3.-Selw.4thed.369. 

(c)  Burgess  v.  Merrill,  4  Taunt.  468.— 1  Chitty  on  Plead.  3d  ed.  35. 

(d)  Garrett  v.  Jull,  B.  R.  Mich.  22  Geo.  3.  MS.  Selw.  4th  ed.  369.  An  ac- 
tion was  brought  against  defendant  only  on  a  joint  and  several  note,  made 
by  defendant  and  one  Stoddart.  Plea,  non-assumpsit.  Defendant  gave  in 
evidence  an  agreement  in  writing,  entered  into  by  plaintiff  with  the  as- 
signees of  Stoddart,  then  a  bankrupt,  to  receive  from  them  600/.  in  lieu  of 
w-ty  actually  due  from  the  bankrupt  on  this  note,  (which  wai  for  100/. ) 
and  on  other  transactions ;  and  that  defendant  was  only  surety  for  Stoddart. 

Defendant  obtained  :\  verdict.     On  motion  to  set  it  aside,  it  was  resisted  on  • 

the  part  of  the  defendant,  on  the  ground  that  tlie  agreement  put  an  end  to 
the  plaintiff's  recovery  on  the  note,  that  the  principal  could  not  be  dis- 
charged without  discharging  the  surety  also. — On  the  part  of  the  plaintiff 
it  was  urged,  that  it  was  not  the  meaning  of  the  agreement  that  the  defen- 
dant should  be  discharged.  But  per  Lord  Mansfield,  C.  J.  the  plaintiff  was 
party  to  the  agreement,  and  we  cannot  receive  parol  evidence  to  explain 
it.  Whatever  might  be  the  intention  of  the  parties,  the  principal  cannot  be 
released  without  its  operating  for  the  benefit  of  the  surety.  Rule  discharged. 
«4s  to  thit  point  see  ante,  385,  *. 
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Form  and  The  amount  of  the  stamp  duties  imposed  on  notes  until  the  10th 

itoU* fife.  °f  Octob«r»  A- D-  1 808»  was  regulated  by  the  44  Geo.  3.  c.  98,  sched- 
ule  A.  The  amount  of  the  duties  from  that  time  until  the  10th 
October,  A.  D.  1808,  were  regulated  by  the  statute  48  Geo.  S.  c 
149.  The  present  stamp  duties  on  notes  are  regulated  by  the  55 
Geo.  3.  c.  184,  and  these  are  the  same  as.  the  stamps  on  bills,  ex- 
cept as  to  notes  re-is$uable  after  payment  by  the  maker. 

The  regulations  with  respect  to  the  stamps  on  notes  in  general, 
and  in  particular  to  re-issuable  notes,  and  the  licencing  bankers 
to  draw  and  re-issue  the  same,  have  already  been  mentioned  (a), 
and  the  statute  itself  will  be  found  in  the  Appendix. 

Bank  notes  are  exempted  from  the  stamp  duty  by  the  23  Geo.  3. 
c.  49.  s.  9,  and  other  subsequent  statutes,  in  consideration  of  the 
payment  of  the  annual  sum  of  12,000/  into  the  receipt  of  his 
majesty's  exchequer.  The  decisions  on  the  former  and  present 
stamp  acts  already  stated,  are  here  applicable  (b). 
[  *  436  ]  *In  all  points  in  which  a  distinction  between  bills  of  exchange 
and  promissory  notes,  has  not  been. pointed  out,  the  rules  relative 
to  the  one,  equally  apply  to  the  other,  and  therefore  it  will  not  be 
necessary  to  make  any  further  observations  in  the  present 
chapter. 

(a)  Ante,  68. 

(b)  Ante,  69  to  7'6. 
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♦PART  SECOND. 

4 

THE  REMEDIES  ON  A  BILL,  CHECK,  OR  NOTE. 

« 

IN  the  preceding  part  of  this  work,  I  have  endeavoured  to 
point  out  the  nature  of  the  right  which  may  be  acquired  by  the 
instruments  "which  are  the  subject  of  this  Treatise,   The  rembdt 
which  the  law  affords  the  parti     to  enforce  payment,  forms  the 
remaining  head  of  inquiry.    In  this  part  of  the  work  no  distinct 
observations  on  bills  and  notes  will  be  necessary,  as  the  same  re* 
medies  are  given  by  law  on  both  species  of  instrument,  except  that 
in  some  cases  debt  is  not  sustainable  on  a  promissory  note,  which 
distinction  will  be  pointed  out.  The  means  of  enforcing  payment, 
are  either  by  action  of  assumpsit,  or  debt,  or,  where  the  party  is  a 
bankrupt^  by  proof  under  the  commission.    In  the  consideration  of 
the  above-mentioned  actions,  the  pleas  and  defences,  and  the  evi- 
dence to  be  adduced  by  each  party,  will  also  be  considered. 
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•CHAPTER  I. 

BT,  AJTB    AGAINST   WHOM,    AN   ACTION   OF    ASSUMPSIT   OS    A    BILL,    CHXCK,  01 

KOTK,   MAT    BE   SUPPORTED. 

THE  action  of  assumpsit  is  by  far  the  most  usual  remedy  oo 
'tills,  efceeks,  and  notes;  and  indeed  it  appears  to  be  the  only  ra- 
ped j  where  nq  privity  of  contract  exists  between  the  parties, 
as  between  the  indorsee  and  the  acceptor  of  a  bill,  and  a  remote 
indorsee  and  maker  of  a  note,  in  which  case  debt  is  not  main- 
tainable, (a)  or  when  the  action  is  against  an  executor  or  adminis- 
trator, against  whom  debt  on  simple  contract  is  not  in  general 
sustainable.  (6) 

With  respect  to  the  persons,  by,  or  against  whom,  this  action 
may  be  brought,  (c)  it  may  be  observed,  in  general,  that  wheoever 
a  legal  rigtit  is  created,  or  liability  imposed,  through  the  me- 
dium of  these  instruments,  that  right  may  he  asserted,  and  that 
liability  enforced,  by  this  action.  Therefore  a  person  may  sue 
on  a  note  payable  to  him,  though  in  trust" for  a, third  party,  (rf)  And 
the  wife  may  join  with  her  husband  in  an  action  on  a  note  made 
pay  able  to  her  during  the  coverture,  (e)  When  there  are  several 
indorsers,  it  is  not  necessary  that  the  action  should  be  broaght  in 
the  uame  of  the  holder,  or  of  the  last  indorser:  they  may  arrange 
the  matter  among  themselves,  and  any  one  indorser  may  sue  the 
acceptor  or  drawer,  instead  of  the  preceding  indorser,  striking 
out  all  the  names  *be!ow  his  own.  (/)  (1)  Where  a  merchant,  car- 


(a)  X  Bishop  v.  Young,  2  Bos.  &  Pul .78. 

;b)  Barry  v.  Robinson,  1  New  Rep.  293- 
c)  Poth.  tit.  Contrat  de  change,  part  1.  chap.  5.  art.  2.  per  totum. 

(d)  Smith  v.  Kendall,  1  Esp.  Rep.  231.— 5  T.R.  123.  S.C.— Randall  v 
Bell,  1  M.  &  8.  723.  « 

(e)  Philliskirk  et  ux  t>.  Pluckwell,  2  M.  &  S.  393.— Ante,  25.— 1  Cbitty 
on  Plead.  3d  ed.  20. 

(f)  Per  Eyre,  C.  J.  in  Walwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  658.— This 
doctrine  was  recognized  in  Parnell^.  Townend,  Trin.  Term,  58  Geo.  3,  on 
an  argument  of  a  demurrer,  see  post  But  if «  bill  were  really  the  property 
of  another,  and  put  into  the  hands  of  a  defendant  to  set  off  against  a  claim 
on  him,  that  might  present. a  different  question.  Per  Lord  BUenborougli, 
in  Comforth  v,  Revetts,  2M.&S.  512. 


(1)  The  same  practice  is  recognized  in  the  United  States.    Livingiton  v. 
Clinton*  3  John.  Cas.  264.    Maker  y.  Arnold,  1  Caincs'  Rep.  269.  271.   And 
where  the  plaintiff*  is  in  possession  of  the  bill,  when  he  commences  the  ac- 
tion, the  aimple  act  of  indorsing  it  may  be  done  afterwards.    Ibid.  See  B  ' 
chiev.  Moore,  5  Munf.  388. 


BT,  AKD  AGAINST  WHOM,  ftfe. 

Tying  on  trade  ia  his  own  separate  aeeonnt,  introduces  into  his 
fire  the  Dane  of  aelerk,  who  has 'no  participation  in  profit  or 
Ion,  hot  continues  to  receive  a  fixed  salary,  it  was  held,  that  ia 
sa  action  on  a  bill  of  exchange  payable  to  the  order  of  this  firm, 
the  clerk  must  be  joined  as  a  plaintiff,  (a)  nnless  it  be  distinctly 
proved  that  he  had  no  interest,  (ft)  And  if  a  party,  who  has  com- 
menced an  action  on  a  bill,  deposit  it  afterwards  as  a  security  in  ■ 
the  hands  of  a  third  person,  he  may  still  proceed  in  the  action, 
if  the  latter  knew  that  theaetion  was  commenced;  and  if  sneh 
third  person,  having  had  this  notice,  commence  another  action 
against  the  same  defendant,  the  conrt  will  stay  his  proceedings. (c) 
And  the  drawer  of  a  bill,  after  taking  it  up,  may  sue  and  arrest 
a  bankrupt  acceptor,  who  has  not  obtained  his  certificate,  al- 
though a  previous  holder,  has  proved  under  the  commission,  (d) 

The  bona  fide  holder  of  a  bill,  check,  or  note,  may  in  general 
maintain  an  aetion  the/eon*  aspunst  all  the  parties  to  it,  whose 
same*  are  to  it,  and  who  became  so  previously  to  himself. (ej 
Thus  the  payee  may,  in  default  of  payment,  sue  the  acceptor, 
whether  he  accepted  as  drawee,  or  merely  for  the  honour  of 
the  drawer,  and  he  may  also,  in  such  case,  .sue  the  drawer.-  An 
ininrsee  may,  in  general,  not  only  sue  the  acceptor  and  drawer, 
bat  also  all  the  prior  iridorsers;  and  an  assignee,  by  mere  deli- 
very,  may  sue  the  acceptor,  drawer,  and  indorsers,  but  he  cannot 
maintain  an  'action  against  any  person  whose  name  is  not  on  the  C***0] 
hill,  except  the  person  who  assigned  it  to  him,  (/)  and  then  only 
when  the  consideration  of  the  transfer  was  a  precedent  debt,  or 
a  debt  arising  at  the  time,  and  not  when  he  beeame  the  holder 
hy  discounting  the  bill  upon  a  purchase  thereof,  as  some  time  oc- 
'ura*(e)  However,  a  person  to  whom  the  drawer  of  a  bill  which 
had  been  accepted  for  value,  has  indorsed  it  after  it  was  dis- 
honoured, and  after  it  had  been  paid  by  the  drawer,  may  sue 
the  acceptor  in  his  own  name,  (h) 

The  drawer  may  maintain  an  aetion  on  the  bill  against  the 

(a)  Gaidon  v.  Mary  Robton,  2  Campb.  302. 

0)  1  Chitty  on  Plead.  3  ed.  8. 

(c)  Marsh  v.  Newell,  1  Taunt.  l€9.-*And  see  the  observations  of  Abbot, 
I  in  Randall  v.  Bell,  1  M.  and  S.  723. 

(</)  Mead  v.  Brabam,  3  M.  &  S.  91 . 

(«)  Bishop  v.  Hayward,  4  T.  R,  471. 

if)  Ante,  184,3,6,7. 

(S)  Ante  188. 

(A)  See  Callow  v.Laurence,  3  M.fc.S.  97.  ante,  16%  which  explains.  Bacon 
*.  ScaiJcs,  1  Han.  Bla.  88. 
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B*,  AKD  AGAINST  WHOM 

drawee*  in  caie  of  a  refosal  to  pay  a  bill  already  accepted,  bat 
Dot  oh  a  refosal  to  accept,  in  which  latter  ease  the  action  by  him 
■lost  be  on  the  original  consideration  of  the  bill,  or  in  some 
eases  specially  on  the  eontraet  to  accept;  and  any  party  whs 
has  given  value  for  the  bill,  and  has  been  obliged  to  pay  in  con- 
sequence of  the  default  of  the  acceptor,  may  maintain  an  ac- 
tion thereon  against  all  the  parties  antecedent  to  himself^  and 
in  this  case  he  is  said  to  hold  the  bill  in  bis  original  capacity^) 
and  the  drawer  of  a  bill*  payable  to  the  order  of  a  third  persoi, 
may,  when  the  bill  has  been  returned  to  him,  and  he  has  paid  it, 
sue  the  acceptor.^ 
[?44l]         *Where  the  holder  of  a  bill  sued  the  acceptor  and  charged 
him  in  execution,  and  the  latter  having  obtaimd  his  discharge 
under  the  Lord|  act,  the  holder  then  sued  the  drawer,  who  after 
paying  the  bill  sued  the  acceptor,  and  charged  hint  in  execution, 
.this  was  held  to  be  regular,  (c)    la  the.  cas£  of  an  acceptance  for 
the  accommodation  of  the  drawer,  such  acceptor,  if  he  has  beet 
obliged  to  pay,  may  sue  the  drawer  on  his  implied  contract  to  in- 
demnify him,  but  not  on  the  bill  itself,(i)  though  we  have  seen  that 
he  may  retain  money  in  his  bands  as  an  indemnity;(e)  and  a  per* 
•on  not  originally  party  to  a  bill,  having  paid  it  supra  protest, 
ipay  maintain  an  aotion  against  all,  or  any  of  the  parties  to  it, 

■ 

(a)  Cowley  v.  Dunlop,7T.R.  571— Death  o.  Serwonters,  LutW.a85.8Sft. 
— -Bosanquet  v.  Dudman,  1  Stark.'  2,  3. 

(6)  Symonds  v.  Parminter,  1  Wils.  185.— 4  Bro.P.C.  604.— The  plaintiff 
drew  a  bill  upon  the  defendant,  to  the  order  of  Clcer  and  Co.  which  the  de- 
fendant accepted,  but  did  not  pay;  the  plaintiff  paid  it,  and  brought  this 
action.  The  declaration  stated,  that  the  plaintiff  drew  the  bHI;  that  the  de- 
fendant accepted,  but  did  not  pay  it;  that  the  plaintiff  became  liable  and  did 
pay  it,  by  reason  whereof  the  defendant  became  liable  and  promised.  The 
defendant  demurred,  and  afterwards  moved  in  arrest  of  judgment,  and  con- 
tended that  the  action  could  not  lie;  but  the  court,  after  two  arguments  upon 
the  demurrer,  and  one  on  motion  in  arrest  of  judgment,  were  of  opinion  that 
it  would,  and  judgment  was  gif  en  for  the  plaintiff.  The  defendant  brought 
a  writ  of  error  in  parliament,  but  did  not  appear  at  the  bar  to  support  it, 
and  judgment  wasaffirmed. 

Louviere  v.  Laubray,  10  Mod.  36.  The  plaintiff  drew  a  bill  upon  the  de- 
fendant, which  the  defendant  accepted,  but  afterwards  refused  to  pays  upo* 
.  this  the  bill  was  indorsed  to  the  plaintiff,  and  the  question  was,  whether  be 
could  maintain  an  action  as  indorsee;  and  per  Paricer,  C.  J.  upon  evidence 
that  he  had  effects  in  the  bands  of  the  defendant  enough  to  answer  the  bill. 
and  consequently  that  the  acceptance  was  not  upon  the  honour  of  the  plain- 
tiff, the  action  is  well  brought,  but  if  there  were  no  effects,  the  action  would 
not  lie,  and  the  plaintiff  recovered. 

(c)  Macdonald  v%  Borington,  4  T.  R.  825,  ante,  364,  and  Mead  v.  Braham, 
3  M.  and  S.  91. 

(d)  Young  v.  Hockley,  3  Wils.  346. 

(e)  Ante,  255, 


A*  ACTIO*  MAT  BE  BROUGHT. 

sxeept  the  person  whom  he  paid;(aj  tat  the  bail  of  the  maker  of  a 
promissory  note,  *ho  have  paid  it,  cannot  sue  the  in4onert;(6)and 
a  baker  who  pays  the  aeeeptaaee  of  a  customer,  who  hap  made  it 
*ptyablaat  hie  banking  house,  eanaot  sue  thereon,  as  he  does  not    ["****] 
stand  in  the  situation  of  a  party  paying  supra  protest.^  (i) 

But  unless,  under  circumstances  which  must  be  specially  stat- 
ed on  the  record,  no  action  can  be  maintained  on  a  bill  against 
a  person  who  became  parly  to  it  subsequently  to  the  holder  or 
plaintiff,  for  if  it  were  otherwise*  the  defendant  in  such  action 
might,  as  an  indorsee  deriving  from  the  plaintiff1,  be  entitled  to 
recover  back  again,  in  another  action,  against  the  plaintiff,  the 
identical  sum  which  he^he  plaintiff,  had  previously  recovered 
from  him,  which  would  introduce  a  circuity  of  action;  and  there- 
fore where  A.  having  declared  on  a.  promissory  note  against  ft* 
made  by  C.  to  A.  and  indorsed  by  him  to  B.,and  by  B.  again  in- 
dorsed  to  A.  and  having  obtained  a  verdict,  the  judgment  was 
arregteoT.fd) 

(a)  Ante,  313,4. 

sfertens  v.  Winnington,  1  Esp.  Rep.  112.  A  bill  was  drawn  by  the  de» 
fendant,  and  indorsed  By  Burton,  Forbes*  and  Gregory.  The  plaintiff  paid 
it  for  the  honour  of  Burton,  Forbes,  and  Gregory,  and  brought  this  action 
against  the  defendant  as  drawer;  the  defendant  contended  that  a  person  who 
paid  for  the  honour  of  one  of  the  parties,  could  only  sue  that  party;  but  Lord 
Kenyon  said  he  was  to  be  considered  as  an  indorsee,  paying  full  value  for  the 
bill,  and  he  directed  the  jury  to  find  for  the  plaintiff. 

(*)  Hull*.  Pitfield,  1  Wils.  46.— Bay  I.  148. 

The  indorsee  of  a  note  sued  the  maker,  and  on  payment  by  his  bail,  per- 
mitted them  to  sue  the  indorser  in  bits  (the  indorsees)  name,  but  the  court 
held  that  the  payment  of  the  money  to  the  plaintiff  by  the  bail  for  the  drawer, 
was  the  same  thing  as  if  the  drawer  himself  had  paid  it,  and  that  the  note 
*as  thereby  absolutely  discharged  and  satisfied?  that  the  indorser  of  a  note 
ii  only  a  warranter  thereof;  that  the  drawer  will  pay  it,  and  if  he  does  not, 
that  the  indorser  will,  and  that  it  is  the  same  thing  whether  the  drawer 
himself  paid  the  money,  or  his  friend,  as  the  bail  did  in  this  case. 

fc)  Holroyd  v.  Whitehead,  5  Taunt.  444—1  Marsh,  128.— 3  Campb.  530. 
8.  C. 

(d)  Bishop  v.  Hayward,  4T.R,  470.— Majinwaring  v.  Newman,  2  Bos. 
fc  Pol,  125. 

Bishop  v.  Howard,  4  T.  R.  470.  The  plaintiff  declared  upon  a  note  paya. 
Me  to  himself  or  order,  indorsed  by  him  to  the  defendant,  and  by  the  defend- 
ant indorsed  bade  again  to  him,  and  obtained  a  verdict.  A  rule  was  granted 
to  shew  cause  why  the  judgment  should  not  be  arrested,  on  the  ground  that 
according  to  the  statement  in  the  declaration,  the  plaintiff  would  be  liable  * 
upon  his  indorsement  to  pay  the  defendant  the  sum,  for  which  the  verdict 


(1)  The  acceptor  of  a  bill  of  exchange,  who  at  the  time  of  acceptance  had 
no  funds  in  his  hands  belonging  to  the  drawer,  although  he  has  not  paid  the 
bill,  may  sue  the  drawer,  rf  he  has  done  something  equivalent  to  payment; 
*s  if  he  is  in  confinement  under  a  ca*  «a.  at  the  suit  of  the  holder.  Parker  v. 
The  United  State$9  Peters'  Rep.  262.  See  as  to  the  right  of  the  acceptor  of  a 
feiU  of  exchange  to  sue,  ib.267. 


OF  THE  BEOLABATION  IV  AN  ACTIO* 

• 

that  conrt  appears  to  bare  determined  to  adopt  the  practice  of 
the  coort  of  King's  Bench,  (a) 

.  Where  a  party  to  a.bili  has  signed  his  Christian  name  only 
-  with  initials,  and  application  has  been  made  to  him  for  hit  name, 
and  he  has  refused  to  disclose  it,  and  all  possible  inquiries  hare 
been  made  to  ascertain  it  without  effect,  the  affidavit  and  pro- 
ceedings may  state  only  his  initials,  and  the  court  will  tot  dis- 
charge him  on  common  bail,  or  set  aside  the  proceeding.  (&)  In 
order  to  hold  to  bail  in  trover  for  a  bill  of  exchange,  it  should 
be  stated  in  the  aj&davit  -that  such  bill  remains  unpaid,  as.  well 
,  as  the  value,  (c)   The  usual  forms  of  affidavits  are  given  in  the 

Appendix* 

Of  the  At-        When  a  married  woman  has  been  arrested  as  the  acceptor  of  a 
rest. 

bill,  at  the  suit  of  an  indorses,  the  court  will  not  order  the  bail* 

bond  to  be  cancelled  on  an  affidavit,  that  the  drawer  when  be  drew 
the  bill  knew  the  defendant  4o  be  a  married  woman,  because  her 
[•$49]  so  accepting  a  negotiable  security,  and  enabling  the  'drawer  to 
impose  upon  a  third  person/  is  in  effect  representing  herself  as  i 
•ingle  woman  to  the  injury  of  a  third  person,  but  she  must  fisd 
special  bail,  and  plead  her  coverture,  or  being  a  writ  of  error,  (d) 
And  where  a  woman  was  arrested  as  the  drawer  of  a  bill  of  ex- 
change, at  the  suit  of«an  indorser,  the  court  refused  to  discbarge 
her,  on  the  affidavit  of  a  third  person,  that  she  was  a  married  wo- 
man; and  in  all  eases  it  should  seem  that  a  feme  covert,  applying 
to  be  discharged  from  an  arrest,  "must  found  her  application 
upon  her  own  personal  oath  of  the  faet  of  coverture,  and  not 
upon  the  affidavit  of  another,  (e) 
Ball.  An,  indorser  of  a  bill  of.  exchange  may  be  bail  for  the  drawer 

in  an  action  against  bim  upon  the  same  bill,  though  it  be  objected 
that  he  is  inadmissible,  inasmueh  as  the  plaintiff's  security  will  sot 
be  increased  by  the  recognizance  of  the  indorser,  who  is  already 
liable  to  tbe  plaintiff  on  the  bill.  (J)  And  it  has  been  recently 
determined,  that  if  a  party  become  bail  in  two  separate  actwni 

(a)  Machu  v.  Fraser,  7  Taunt.  171.  and  tee  Humphries  v.  William*  2 
Marsh.  231.  in  which  Gibbs,  C.J.  adverted  to  the  distinction  between  the 
plaintiff's  title  and  the  defendant's  liability. 

(6)  Howell  v.  Coleman,  2  Bob.  &  Put,  466. 

(0  Clark  v.  CaWthorne,  7  Tf  R.  321. 

(d)  Pritchardv.  Cowlan,  2  Marsh.  40,— Tidd.  6th  ed,  201,  2»—Jone»* 
Lewis,  2  Marsh.  385.  7  Taunt.  55.  S.  C. 

(t )  Jones  v.  Lewis,  2  Marsh.  385.  7  Taunt.  55.  S.  C, 

CD  Hainsv;  Mauley, SB.  &  p.  526. 


OK   A  BILL)  fa. 

against  different  parties,  on  the  same  bill,  it  it  sufficient  for  him 
to  swear,  that  he  is  worth  double  the  amount  of  the  s*m  sworn 
to  io  one  action,  and  that  it  is  not  necessary  for  the  bail  -to  swear 
doable  the  amoont  in  both  notions,  (a) 


In  action  on  a  bill  of  exchange,  check,  or  promissory  noie,if  Thedeclart- 
between  (he  original  parties,  it  is  at  the  option  of  the  plaintiff  to  tion< 
declare  either  upon  the  Instrument  itself,  or  upon  the  considera- 
tion for  whieV  it  was  eivenj  but  in  the  case  of  remote  parties,  as 
the  indorser  #*gainst^he  acceptor  of  a  bill  or  the  maker  of  *a    [0450} 
note,  and  where  independently  of  the  bill,  there  is  no  privity  of 
contract  between  the  parties,  the  instrument  itself  must  be  de- 
clared on,  adding  such  of  the  common  counts  as  the  evidence  may 
probably  support;  but  it  is  always  advisable  to  declare  on,  the  9 

instrument  itself,  as  then  in  case  of  a  judgment  by  default,  the 
amount  of  the  damages  are  referred  to  the  master,  to  be  com- 
puted by  him;  but  if  the  declaration  do  not  state  the  bill,  the 
plaintiff  must  execute  a  writ  of  inquiry.   (0) 

The  declaration,  or  count,  in  which  the  bill,  check,  or  note,  is  Count  gtoj 
set  forth,  necessarily  varies  in  point  of  form  according  to  the  Jj*  *•  to» 
parties  by,  and  against  whom,  the  action  is  brought.  In  the  Appen- 
dix will  be  introduced  all  the  different  forms  which  usually  occur 
in  practice,  and  notes  to  each  will  be  subjoined,  explanatory  of   ' 
the  proper  mode  of  forming  the  declaration  in  each  case. 

With  respect  to  the  venue,  as  bills  of  exchange  and  promissory 
notes,  like  bonds,  are  bona  notabilia  wherever  they  happen  to  be, 
the  plaintiff  has  a  right  to  (ay  his  venue  in  any  county;  and  the 
court  will  not,  at  the  instance  of  the  defendant,  change  it  upon 
an  affidavit  that  it  was  really  made  in  a  different  county,  (c)  And 
if  an  action  be  bona  fide  brought  on  a  promissory  note,  the 
plaiu(iff  may  retain  the  venue,  though  the  action  be  also  for  other 

(a)  Moore's  Rep.  C.  P.  29.  and  sec  Tidd's  Practice,  267. 

(6)  Oftborne  v.  Noad,  8  T.  ft.  648.  -    . 

(0  Tidd's  Prac  6th  cd.  633.. 


Or  TKS  DECLARATION  IN  AN  ACTION  * 

Count  ft*-  eausea;  and  the  court  will  not  restrain  the  plaintiff  from  proeeed- 
ting  the  bill,  jng  \n  the  county  he  has  elected  for  the  other  cause's*  (a)  But  it 
would  not  suffice  to  retain  the  venue,  that  the  plaintiff  should 
introduce  a  count  upon  a  promissory  note,  which  either  did 
not  exist,  or  in  respect  of  which  there  was  no  subsisting  cause  of 
action.  (6)  And  as  in  the  case  of  an  aetion'on  a  bond,  if  very  special 
f*46l]  grounds  for  changing  the  venue  be  laid  before  the  *couxt  »y  affi- 
davit, as  that  there  are  several  material  and  necessary  witseties 
who  reside  at  a  great  distance  from  the  county  where  the  vesoe 
is  laid,  the  court  will. change  the  venue,  especially  if  the  defend- 
ant admit  a  particular  fact,  which,  in  point  of  form,  exist*  is  the 
original  eoupty.  (c) 

It  was  formerly  usual  to  commence  the  declaration  onra  bill  of 
exchange,  .with  a  statement  setting;  out  the  custom^of  merchants 
relative  to  the  validity  of  bills  of  exchange  and  that  the  parties 
to  it  were  persons  within  the  custom;  but  this  mode  of  declaring 
has  long  been  disused,  and  is  improper;  fd)  and  though  it  is  asaal 
to  state  that  the  bill  was  drawn  and  accepted  "  according  to  the 
usage  and  custom  of  merchants,  from  time  immemorial  used  and 
approved  of,"  yet  even  this  reference  to  the  custom  in  any  part 
of  the  declaration  is  unnecessary*  (e)  In  declaration  on  promisso- 
ry notes  made  in  England,  it  is  usual  to  state  that  the  defendant 
became  liable  to  pay  by  force  of  the  statute  of  Anne,  which  ren- 
ders these  instruments  negotiable;  (f)  but  this  is  unnecessary. 
And  if  the  note  be  made  out  of  England,  it  would  be  improper, 
and  perhaps  fatal,  to  state  that  the  note  was  made  according  Jo 
the  statute,  (g) 

In  stating  the  cause  of  action,  there  are  four  points  principally 

to  be  attended  to.     First,  The  description  of  the  bill,  promissory 

»  note^  or  check.    Secondly ,  How  the  defendant  became  party  to  it: 

(a)  Shepard  v.  Green,  5  Taunt.  576. 
(6)  Id.  ibid. 

(c)  Tidd's  Prac.  6th  ed.  635* 

(d)  Soper  v.  Dible,  1  Lord  Raym.  ITS. — Tiromwich  v.  Loyd,  2  Lutv 
1585.— Co.  Lit.  89  a.  n.  7. 

Soper  v.  Dible,  Lord  Raym.  175.  In  an  action  upon  a  bill  the  defendant 
demurred,  because  the  declaration  did  not  set  out  the  custom,  and  tbe 
court  held  it  unnecessary,  and  that  the  better  way  was  to  omit  it. 

(<?)  Hussey  v.  Jacob,  I  Lord  Raym.  88.— Ereskin  v.  Murray,  2  LordRayw- 
1542.— Carter  t>.  Dowrish,  Carth.  83.— Williams^.  Williams,  id.  269.-Mao- 
riin  v.  Cary,  1  Lutw.  279. 

This  was  determined  in  Ereskin  v.  Murray,  2  Lord  Raym.  1542.  On  error 
after  judgment  by  default,  see  Lord  Ray  an.  88.— Carth.  83.  Lutw.  2^9- 

(/)  Brown  t>.  llarradcn,  4  T.  R.  155.  *     / 

(£)  Carr  v.  Shaw,  ante,  419.— Bayl.  1ft  .' 


* 


*i 


OW   A   BILL,    SlC«  * 

*tatl  Us  eonseqeent  contract.   Thirdly,  The  mode  by  whiek  the     [94iB2\ 
plaintiff  derived  his  interest  in,  and  right  of  action  pn>  the  in-  ^  toe'wi 
a  trameot;  and,  Lastly,  The  breaeh  of  the  defendant's  contract*     &c. 

These  will  soffit*    without  any  statement  of  a  consideration 
vbieh  is  implied,  (a) 

And  first,  the  bill,  promissory  note,  or  cheek  (of  which  a  pro-  1st.  The 
fert  is  not  to  be  made,  (b)  should  like  all  other  contracts  be  stat-  ^bu^&c^ 
ed  in  the  declaration,  as  it  was  really  made  in  terms,  or  accord- 
ins;  to  its  legal  operation;  {c)  and  if  there  be  a  variance  in  any 
material  point,  it  will  be  fatal*  (d)  though  stated  under  a  yide- 
lioet.  (e)  > 

Thtts  where  in  an  action  on  a  note  made  by  the  firm  of  Austin, 
Strobell,  and  Shirt  tiffin  those  names,  the  declaration  waa  against 
them  by  the  names  of  Austin,  StrobeJl  and  Shutliff,  and  stated 
that  such  defendants  made  the  note,  the  variance*  was  bolden 
fatal;  (/j  and  if  a  bill  drawn  by  the  name  of  Couch  be  declared 
upon  in' an  action  against  a  third  person*,  as  drawn  by  Crouch, 
such  variance  is  also  fatal*  (g)  And  under  a  count  for  usury,  in 
discounting  bills,  one  of  which  was  described  as  drawn  on  a  cer- 
ttia  person,  to  wit,  John  K:  it  is  a  fatal  variance,  if  the  bill  pro- 
duced appear  to.  be  drawn  on  Abraham  K.  (h) 

So  where  in  an  action  by  the  indorsee  against  the  acceptor,  the 
declaration  described  the  bill  a*  'drawn  by  one  William  Turner,  f»453l 
and  indorsed  by  the  said  fViUiam  Turner  to  the  plaintiff)  and  the 
bill  produced  in  evidence  was  drawn  by  Wingfield  Turner,  the 
variance  was  held  fatal,  (i)  But  where  the  promissory  note  was 
signed  "  for  Bowes,  Hodgsonsvfifey,  and  Co."  and  they  were  sued, 
sad  one  of  them  was  declared  against  by  the  name  of  Thomas  Kay 
(but  whose  real  name  was  John  Key,  commonly  pronounced  Kay), 

(a)  Ante,  12,  13.  87,  tuc  — Bi&hop  v.  Young,  2  Bos.  &  Pol.  81.  >     » 

(6)  Master  v.  Miller,  4T.  It  .138.— Odams  v.  The  Duke  of  Grafton,  Bunb. 
343—Suister  v.  Cod,  1  Sid.  386-r-l  Sajk.  215.— Com.  Dig.  tit.  Pleader,  O. 
3— Tidd.  6th  ed.  618. 

(e)  Per  Gibbs,  C.  J.  in  Waugh  v  Russel,  1  Marsh.  217.— Heys  v.  Hesel. 
tine,  2  Campb.  604.— Selw.  4th  ed.  350.— 1  Chitty  on  Plead.  3d  ed.  297. 
303.  308. 

(<QBristoW  v.  Wright,  Dougl.  667.— Gordon  v.  Austin,  id.  4  T.  R.  611.  aa 
to  variances  in  general,,eee  1  vol.  of  Chitty  om  Pleading,  3d  ed.  303,  &c. 

(e)  White  v.  Wilson,  2  Bos.  &  Pul.  116\~1  Chitty  on  Pleading,  368. 

(/)  Gordon  v.  Austin,  4  T.  R.  611.—  N.  B.  There  it  a  singular  difference 
between  the  folio  and  octavo  editions  in  the  stltemeift  of  this  case,  the  last 
does  not  notice  the  mistake  in  ,tne  surname,  which  was  the  material  objec- 
tion. 

(tr)  Whifwell  v.  Bennett,  3  Boa.  &  Pul.  559.— Selw.  4th  cd.  349. 
(A)  Hutchinson  v.  Piper,  4  Taunt.  810. 
fj)  Le  Sage  t>.  Johnson,  Forrest's  Rep.  23. 


« 


*  Or  THE  OSM.ARATIO*  IN  AM  ACTIO* 

1st.  The      the  judge  was  ef  opinion)  that  the  misnomer  was  no  objects**  it 
sutement  of  being  pro  red  that  thereat  partner  had  been  sued,  and  served 
9     'with   the  process,   though  Under   a  mistaken  christian  name; 
and  that  the  variance  between  Key  and  Kay  was  immaterial, 
they  being  idem  sonans.  (a)  And  in  another  ease  where  the  plain* 
tiff  declared  in  the  name  of  Edward  Bough  ton  npon  a  biW  of  ex- 
change,  drawn  by  him,  payable  to  his  own  order,  and  accepted 
by  the  defendant,  and  also  npon  the  common  counts,  and  it  if 
peared  that  the  plaintiff's  real  name  was  £dmund9  and  that 
that  name  he  had  drawn  the  bill,  yet  the  plaintiff  recovered* 
And  it  has  been  recently Jield,  that  a  variance  between  the  i 
name  of  an  indorsee,  and  that  which  is  alleged  in  thedeclarat 
and  appears  on  the  bill,  is  immaterial,  (c) 

If  one  of  several  persons,  acceptors  of  a  bill  were  an  iaft 
the  holder' may  declare  on  it,  as  accepted  by  the  adult  only,  in  t 
names  of  both;  and  if  the  defendant  pleads  in  abatement,  th 
the  other  partner  ought  aHp  to  have  keen   sued,  the  plan 
tiff  may  reply  his  infancy;  and   it  is  no  departure,  and  .< 
is  most  proper,  not  to  state  that  the  infant  was  a  partf  j 
.    the  instrument,  (d)    And   if  a  bill  of  exchange  *porpertf  jj 
[»454]    have  been  drawn  by  a  firm  consisting  of  several  *  persons  (' 
by  "  Ellis,  Needham,  Jan.  and  Co.")  in  an  action  by  an  ? 
donee  against  the  acceptor,  the  declaration  may  aver  in  i 
plural  that  certain  persons  nsing  the  firm  drew  «ffd  indorsed  t 
bill,  although  in  point  of  fact  the  firm  consisted  only  of  a  sij| 
individual,  the  acceptor  being  estopped  from  disputing  the  tact  ( 
So  where  a  declaration  described  a  bill  of  exchange  as  diretts 
to  the  three  defendants,  and  accepted  by  them,  and  it  was  phVr> 
to  have  been  directed  to,  and  accepted  by  a  fourth  party  also  wfl 
was  dead,  this  was  held  no  variance;  (/)  and  in  an  action  again 
one  of  several  makers  of  a  joint  or  several  promissory  note,  i 
scribing  it  as  the  separate  note  of  the  defendant  without  notiefi 
the  other  parties,  is  no  variance,  (g)  (1) 

(a)  Dickenson  v.  Bowes  and  Others,  16  East.  110. 
(6)  Bougfrton  n  Frere,  3  Canipb.  29,  but  note,  it  does  not  appear  from  tt  ~ 
report  whether  the  plaintiff  only  recovered  upon  the  common  counts. 

(c)  Forraan  v.  Jacob,  1  Stark.  47. 

(d)  Burgess  v.  Merrill,  4  Taunt.  468.— 1  Chitty  on  Plead.  3d  ed.  35. 
(<?)  Bass  v.  Clive,  4  Campb.  7*.— 4  M.  fc  8.  13.  S.  C. 

(/)  Motintstephen  v.  Brooke  and  Others,  1  Bar.  &  Aid.  324. 

.  (g)  Id.  ibid,  and  ante,  433,  4. 

■  —  -       -    — * " 

(1)  If  a  bill  be  addressed  to  W.  S.  by  mistake  for  I.  S.  and  it  is  presented, 
to  the  right  person,  it  is  sufficient,  and  in  the  declaration  it  assy  be  stated 


OH  A  BlLXg  &0t 


•  If  it  be  alleged  in  the  declaration  that  defendant  on  socfc  a  i*.  The 

day  (without  laying  it  under  a  videlicet)  drew  a -bill  of  exchange  ^f^f1^0* 

without  alleging  that  it  bore  date  on  that  day,  a  mistake  of  the  day 

wiii  not  be  material,  but  if  the  words  "  bearing  date  the  seme 

•by  and  year  aforesaid'' be  inserted,  then  a  variance  would  be 

4al»  (a)    In  general  the  date  of  the  bill  or  note  should  be  stated, 

if  there  be  no  daje,  then  the  day  it  was  made,  and  if  that  * 

t  be  ascertained,  then  the  first  day  it  can  be  proved  to  have 

1.  (b)    And  where  in  an  action*  on  a  foreign  bill  payable 

tleasanee  from  the  date  thereof,  and  the  declaration  .stated 

\  to  bavaftbeen  drawn  on  such  day,  but  did  not  state  the 

be  court  held  it  sufficient,  and  that  they  would,intend  that 

dated  at  the  time  of  drawing  it.  (c)     And  where  a  second 

ttated,  that  afterwards,  to  wit,  on  the' day  and  year  afore* 

e  defendant  drew  a  certain  other  bill  of  exchange,  payable 

tatjis  after  the  date  "thereof,  without  mentioning  any  ex-     i  *«5] 

ate  in  either  count,  the  last  count  was  held  sufficient, 

irt  intending  the  date  to  have  been  the  day  on  which 

was  alleged  to  have  been  made  (d).    If  a  bill  or  note  by 

e,  haa  been  dated  contrary  to  the  intention  of  the  par*    ^ 

,  ae  declaration  may   run  thus,  "  on  &e»  (the   time    in- 

1)  at,   &e«  made,  &e-  bearing  date  by  mistake,  on,  &c.    - 

leant  fcnd  intended  by.  the  said  A.  B.  and  C.  D.  to  be 

on  the  slid,  etc.  and  then  and  there  delivered,  &c  by  which 

lote  he  the  said  C,  J),  then  and  there  promised  to  pay,  two 

is  after  the  date  thereof,  (that  is  to  say,  after  the  said,  etc. 

the  said  note  was  so  made  and  intended  to  be  dated  as 

iid,)  to  the  said  A.  B.  '  &e.  ,lt  has  been  held,  that  in  a 

ration  upon  a  bill  or  note  importing  to  be  payable  within  a 

»d  time  after  the  date,  and  dated  on  a  particular  day,  the 

ite  day  must  be  stated,  and  that  if  a  day  upwards  of  six  years 

re  the  commencement  of  the  aetion  be  stated,  and  the  defen- 


\ 


)  Coxaon  v.  Lyon,  2  Campb.  307,  I— Selw.  4th  ed.  350.— Fitigib.  130. 

)  Ante,  77.— Bayl.  174, 5. 
(c)  De  la  Courier  v.  Bellamy,  2  Show.  432.  approved  of  in  Hague  v. 
French,  3  Bos.  sod  Pal.  173. 
(<Q  Hague  v.  French*  3  Bos.  sad  Pol.  173. 


that  the  bill  ma  drawn  on  W.  S,  meaning  the  said  I.  S.— tfterry  v.8*bitmn 
I  Bay's  Bep.  11. 


*  OF    THE   DBOLi.Rl.TION  ON  AN   AOTION 

1st.  The      dant  plead  kttio  non  accrevit,  the  pJaiatiff  cannot  recover,  (a} 

statement  of 

the  bill,  &c.  DUt  thia  doctrine  may  be  questionable.  f6j 

It  if   usual  also  to  state  the  place  at  which  the  bill  or  note 
was  drawn,  as  thus  "  that  the  drawer  on,  See.  at  Liverpool*  to 
wit,  at  London,  &c.  {the  venue)."    It  has  been  considered  that  in 
a  declaration  on  a  foreign  bill,  the  place  at  which  it  bean  date 
'  must  be  stated,  and  that  some  place,  in  England  or  Wales  should 
L  ***  I     be  subjoined,  bj  way  of  venue,  under  a. videlicet,  thus,  *"  at  Ve- 
.*  nice  in  Italy,  to  wit,  at  London,  &c''  (c)  But  where  a  promisto- 

j-y  note,  dated  and  made  at  Paris,  wa&4leelared  upon  in  ai  action 
by  the  payee  against  the  maker,  as  made  in,  London^  it  was  de- 
cided to  be.no  variance,  because  the  contract  evidenced  by  a  pro- 
missory note  is  transitory,  and  the  place  where  it  purports  to  be 
made  immaterial;  (etj  and  it  is  laid  «J own  that  inland  bills  sad 
notes,  though  they  bear  date  at  a  particular  place,  may  be  al- 
leged to  have  been  made  any  where  in  England  or  Wales,  (e) 

The  instrument  itself  most  be  stated  in  terms,  or  according  to 
the  legal  effect.     If  it  be  in  foreign  language  it  may  nevertheless 
1    "  be  stated  as  if  it  were  in  English,  without  noticing  the  foreign 
".  ».    language,  (f)*  If  the  bill  be  payable  at  usances,  (he  length  of  them 
should  be  averred  thus  "at  two  usances,  that  is  fo  say,  at  two 
9   months  after  (he  date  thereof,"   and  the  omission  will  be  fatal 
on  demurrer,  (g)     And  if  by  the  body  of  the  bill  or  note,  it  be 
made  payable  at  a  particular  place,  that  qualification  of  the  con- 
tract must  be  stated.  Qi) 

(a)  Stafford  v.  Forcer,  10.  Mod.  511.  cited  1  Stra.  22.  In  an  action  on  a 
note  dated  in  1704,  defendant  pleaded  that  the  cause  of  actiqn  did  not  ac- 
crue within  six  years,  the  plaintiff  replied  a  bill  filed  jn  1714;  and  tbatlbe 
cause  of  action  accrued  within  six  years  of  that  time,  and  after  verdict  for 
the  plaintiff,  the  court  arrested  the  judgment,  because  it  was  stated  that 
the  note  was  made  and  dated  in  1704,  and  then  the  cause  of  action  must 
have  accrued  above  six  years  before  1714;  but  see  Leaper  t>,  Tutton,  16 
East.  420. 

(A)  In  Trinity  Term*  1818,  K.  B.  the  court  held,  that  on  a  guarantee  of 
the  debt  of  another,  the  plaintiff  might  give  in  evidence  a  verbal  prsmiseto 
revive  the  original  undertaking  in  writing,  so  as  to  defeat  a  plea  of  actio  non 
accrevit.  infra  sex  annons. 

(c)  Bayl.  175.— Salk.  669.— Cowp.  177,  8,— 6  Mod.  228.-U?om.  Dig.  Ac- 
tion, N.  7* 
*     (</)  Per  Lord  EUenborough,  in  Houriet  v.  Morris,  3  Campb.  304. 

(e)  Bayl.  175. 

(/*)  Attorney-General  v.  Valabreque,  Wightw.  9. 

(g-)  Barclay  v.  Campbell,  S&lk,  131 — Smart  v.  Dean,  3  Keb.  645.— Bayl 
184\5.  . 

(A)  Ante,  321. 


»        * 


on  A  bilI,  See.  • 

A  bill  or  note  payable  to  the  order  of  the  plaintiff,  tnay  be  stat- lst*   The 
ed  in  the  declaration  to  be  payable  to  him,  and  there  it  no  occa-  the  bill,  &c 
sion  to  insert  any  averment  that  he  made  no  order,  (a) 

And  a  bill  of  exchange  expressed  on  the  face  of  it,  to  be  for 
"ralue  delivered  in  leather,"  may  be  stated  in  pleading  to  have 
been  for*  value  received  in  leather,  (b}  And  it. has  been  consider- 
ed that  ttheta  a  hill  of  exchange  is  in  this  form  "  pay  to  1?.  G.  B. 
or  order  £.315.  value  received/'  and  was  subscribed  by  the  draw- 
er, »it  may  be  alleged  in  pleading  to  be  a  bill  of  exchange  for  va-  L**57J 
loe  received  by  the  drawer  from  the  payee,  (c)  and  it  should 
seem  that  it  is  not  necessary  to  insert  in  the  declaration  that  part  v 
of  (he  bill  which  relates  to  the  consideration,  (d) 

It  is  not  advisable  to  state  more  of  the  bill  or  note  declared 
on  than  is  necessary  to  enable  the  plaintiff  to  recover,  (e)  and  the 
formal  description  of  the  direction  to  the  drawee,  should  in  gen- 
eral be  omitted,  at  least  in  one  count,  for  fear  of  a  variance.  If 
the  bill  or  note  were  informal,  it  may  be  stated  in  its  terms  with 
an  innuendo,  of  its  meaning,  whicli  seems  the  safest  course.  (J) 

If  the  rules  of  law  prevent  the  instrument  declared  on  from 
operating  according  to  the  words  of  it,  it  may  ut  res  maigis  valeat  * 
quam pertat  be  stated  to  have  been  made  in  such  a  manner  as  the 
law  will  give  effect  to  it,  though  there  may  be  a  verbal  variation 
between  that  statement  and  the  instrument  itself,  (g)  Therefore  * 
in  the  ease  before-mentioned  of  a  note  by  which  a  man  promised 
iever  to  pay  a  sum  of  money,  it  was'holden  that  it  might  be  de- 
clared on  as  a  promise  topay;\1i)  and  bills  payable  to  the  order 
of  fictitious  persons,  may.  be  declared  on  as  payable  to  bearer, 
against  every  party  aware  of  the  fact  (i) 

It  is  incumbent  on  the  plaintiff,  in  every  declaration  founded  2dly.  How 

on  a  breach  of  contract,  to  shew  the  contract  for  the  non-perform-  *Jj*  bjjji 

anee  of  which  the  action  is  brought,  and  consequently  it  is  neees-  party  to  the 

y        bill,  8tc. , 

■ 

(a)  Frederick  tv  Cotton,  2  Show.  8.— Fiiher  v.  Pomfet,  Carth.  403.— 
Bayl.  189, 190. 

(b)  Jones  v.  Mar*,  2  Campb.  307,  in  notes.— White  v.  I^edwick,  ante,  87. 

(c)  Grant  v.  Da  Costa,  3  M.  &  S.  351.  ante,  88,  note  4. 
(<0  Id.  ibid',  per  Lord  Bllenberough. 

0)  Brtstow  v.  Wright,  DougL  66r.— Dundas  v.  Lord  Weymouth,  Cowp. 
665.— Price  v.  Fletcher,  Cowp.  727. 
(/)  Waugh  v.  Ru$sel,  1  Marsh.  215. 
(g)  Rolleston  v.  Magcston,  4  T.  R.  166. 

(A)  Ante,  54, 119.  ■  % 

<i)  Ante,  83, 4,  5. 
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OF   TUB  BXeLABATIOK  IV  AN  ACTIO* 

**^t  H^W  8Wry  *°  *****  *°  a  declaration  on  a  WM»  how  *!**  defendant  beam 
ant  became  Var^V  *°  **'  whether  by  drawing,  aeeepting,  or  transferring  it,  u 
party  to  the  that  he  «  made/' « accepted/' "indorsed"  or" delivered"  *it;  woicb 
r*408l*  allegation!  will  be  sufficient  although  the  defendant  did  not  in  fact 
do  either  of  these  acts  himself,  provided  he  authorized  the  doing 
of  them;  though,  indeed,  it  Ss  not  unf reqnen t  when  the  fact  if  ro,  to 
state  that  those  acts  were  done  by  the  procuration  of  the  agent 
who  was  employed:  (a)  and  though  it  is  usual  to  allege  a  promise, 
it  has  been  decided  that  this  is  unnecessary,  fes  the  law  implies 
a  promise  where  there  is  a  legal  liability.  (6)  In  an  action  agaimt 
the  acceptor  of  a  bill  and  the  maker  of  a  note,  at  the  soit  of  (he 
payee  or  indorsee,  the  defendant 'I  promise  is  to  he  stated  4o  have 
been  "  according  to  the  tenor  and.  Effect  of  the  bill  or  note;",  bnt  in 
an  action  against  a  drawer  or  indorser  of  a  bill,  or  the  indorser 
of  a  note,  after  stating  the  default  of  the  party  primarily  liable, 
the  liability  and  the  promise  of  the*  defendant  are  stated  to  bare 
been  to  pay  on  request,  that  being  the  legal  result. 

The  words  "his. own  proper  hand,  being  thereunto  subscrib- 
ed," subscribed  should  be  omitted.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange,  the. declaration  staL 
ed,  that  the  payee  indorsed  it,  his  own  proper  hand  being  ^re# 
Unto  subscribed;  (l)  and  it  appeared  that  the  payee's  name,  npon 

(a)  Collie  v.  Emctt,  1  Hen.  Bla.  313.— B nicker  t>,  Fromount,6T.R.659. 
_.Heyl  y.  Heseltine,  2  Campb.  604. 

(6)  Starlpis  *».  Cbeesman,  Carth.  510— -Salk.  128.  S.  C— Anonymous, 
Hardw.  486P-t~£ed  vide  Bac.  Ab.  tit.  Assumpsit,  F.  and  -Morris  v.  Norfolk, 
X  Taunt.  217. 


■w» 


(1)  The  same  point  was,  ruled,  where  the  note  was  signed  by  proCuratioSi 
and  it  was  alleged  that  the  promissort  "  made  their  note  under  their  hand*- 
Essex  November  Term,  1805.     Gardner  v.  Stocher.  Per  Sedgwick,},  W*' 

An  averment  that  the  partners  of  a  firm  made  the  note,  •'  the  proper  na^e 
and  firm  of the  partners  being  thereunto  subscribed,",  \s  proved  by  shewing  the 
note  signed  by  one  partner  in  the  partnership  name.  It  is  not  necessary  to 
state  that  one  of  the  partners  signed  in  the  name  of  the  firm;  but  if  so  stated* 
it  is  good.  Manhattan  Cbmpimy  v.  Ledyard,  1  Caines'  Rep.  192.  S°  *? 
averment  that  '*  certain  persons  using  the  name,  stile  and  firm  ofW.U  W» m* 
the  note,  the  proper  handwriting  of  one  of  them  in  tlieir  said  copartnership*  name, 
stile  and  firm,  being  thereto  subscribed*1  is  good.  Kane  v.  ScofieU,  2  Came* 
Rep.  368,  If  in  an  action  against  two  persons,  the  declaration  does  «•* 
allege  them  to  be  partners,  or  to  act  under  a  firm,  and  it  is  averred  that  tbqr 
*♦  made  the  note  in  their  own  proper  Iiands  and  names  thereto  subscribed?  P"** 
that  ore  of  the  defendants  subscribed  the  note  with  the  joint  name  or  w^ 
is  not  sufficient  to  maintain  tfc  declaration.  Pease  v*  Morgan,  7  John  Rep. 

468. 

If  the  plaintiff  allege  himself  in  the  declaration  to  6e  the  bearer  of  a  o«*c 
payable  to  the  bearer,  this  is  sufficient,  without  an  express  allegation  thai 
the  maker  promised  the  plaintiff  to  pay  him.  Dole  n.  Weeks,  4  Mass.  H*P 
451 ;  and  see  Gilbert  v.  Nantucket  Eqnk,  5  Mass,  Kep,  97, 


«*■ 


on  a  Bitx,  to, 

the  back  of  the  bill,  was  written  under  his  authority  tfj  his  wife;  *&f.  Bfow 

and  it  was  held  that  the  defendant  having,  after  notice  of  non-aQt  became 

payment,  promised  to  pay,  was  not  at  liberty  to  objeet  that  the  KWJ  **• 

indorsement  was  not  in  the  hand-writing  of  the  payee  himself; 

(a)  but  had  it  not  been  for  soeh  promise,  the  variance  would 

tare  been  fatal,  (b)    And  in  an  action  against  the  drawers  of  a 

bill  of  exchange,  the  declaration  stated,  that  the  defendants 

made  •the  bill, "  their  own  proper  hknds  being  thereto  subscribed;"        [•**•} 

and  in  fact  their  firm  of  A.  and  Co  was  subscribed  to  the  bill, 

and  Lord  Ellenborough  said,  "  Had  it  been  <  their  own  proper  st 

hands,*  I  should  have  clearly  held  it,  sufficient.    As  it  stands,  I         m-  *  ;.\. 

entertain  some  doubt;  but  I  will  not  nonsuit/9  (c}  "* 

It  is  advisable  to.  state  the  true  date  of  the  acceptance  of  a  bill  s  •' 

payable  after  sight,  and  in  any  other  case  where  the  acceptance 
ii  dated  of  a  day  different  to  the  date  of  the  bill,  it  should  ' 
be  described  accordingly,  (d)  But  it  seems  that  a  varianee  is  nol 
material,  (e)  And  though  it  has  been  considered  that  if  the  plaintiff 
allege  in  terms,  that  the  acceptance  was  made  before  the  time  limi- 
ted by  the  biH  for  its  payment,  the  plaintiff  will  be  precluded 
from  giving  in  evidence  an  acceptance  afterwards,  (f)  This 
doctrine  has  been  disputed  by  high  authority,  (g)  And  where 
the  plaintiff,  as  indorsee  of  a  bill,  against  the  defendant,  as  accept* 
•r,  stated  in  his  declaration,  that  the  defendant  became  liable  to 
pay  and  promised  to  pay  according  to  the  tenor  and  effect  of  the  bill 
and  bis  acceptance,  it  was  held,  that  he  might,  under  the  pleat 
that  the  causes  of  action  did  not  accrue  within  six  years,  give  in, 
evidence  a  promise  long  after  the  bill  was  due.  (h) 

On  the  before-mentioned  rule  that  the  plaintiff  should  not  state 
more  of  the  bill  than  is  essential  to  his  title,  it  is  not  ueeessarj 
er  advisable  in  an  action  against  the  drawer  or  indorser  of  a  bill, 


(a)  Helmsley  v.  Loader,  2  Campb.  450.— PayL  P.  fc  A.  App.  no.  2.—, 
*ayL182,3. 

[5)  Levy  v.  Wilson,  5  Esp.  180.— PayL  P.  &  A.  27$,  6— Bayl.  183. 

c)  Jones  &  al.  v.  Mars  &  al.  2  Campb.  305. 

[<9  Bayl.  181. 

(e)  Porraan  v.  Jacob,  1  Stark.  4$  and  see  Young  v.  Wright,  1  Campb* 
139.— Lord  Raym.  364.— 12  Mod.  212. 


if)  Jackson  v.  Piggott,  Lord  Raym.  364.— 12  Mod.  21?. 

&■)  BayL  181. 

(h)  Leaner'*-  Tntton,  16  Bast,  429. 

'c. 


•  '• 


OF    THE    DKCtARATIOK   |N   AN   ACTION 

2dly.  How  to  it  ate  that  the  drawee  accepted  it,  bat  if  it  be  stated,  it  must, 
ant  became  'n  an  •cl.>oa  against  the  drawer  be  proved,  unlet*  it  be  thewn 
party  to  the  that  he  indorsed  the  bill  after  it  was*  accepted,,  or  that  after  it 

'   '  *        was  due  he  promised  to  pay.  (a) 
[*460]  * If  the  engagement  of  either  of  the  parties  were  conditional,  it 

mast  bj*  described  accordingly,  and  therefore/a  conditional  ae- 
N   eeptance  must  be  so  stated,  and  if  declared  opoq  as  an  absolute 
engagement,  the  variance  will  be  filial)  although  the  eonditia 
has  been  performed,  (b)    We  have  already  considered  when  ilit 
necessary  tp  describe  the  acceptance  as  payable  at  a  particsltr 
place  and  when  that  statement  woujd  be  improper,  (c)    *  * 
3(Uy.  How        Thirdly,  A  plaintiff,  who  sues  upon  a  bitt  or  check,  or  note, 
the  plaintiff  mast  shew  in  his  declaration  bis  right  to  sue  tjiereon,  in  the  sane 
party  and      manner  as  every  othetplaiotiffmuot  shew  asuffieieot  title,  toes- 
entitled         able  him  to  maiuUin  thd  action  which  he  brings,  (rf)    Thus,  is 
an  action  by  the  indorsee  or  bearer  of  a  bill,  it  is  neeecsaryte 
'shew  that  it  authorized  a  transfer,  *ud  .he  moat  also  state  that 
the  transfer  was  made,  (e)    In  general,  whatever  forms  a  eon* 
stituent  part  of  the  plaintiff's  title,  must  be  set  oat  eorrectly.  (f) 
But  this  rale  is  liable  to?  similar  exceptions  to  that  which  makes 
it  necessary  to  set  out  the  instrument  as  made;  and  he  may  set  it 
out,  at  in  ease  of  a  bill  payable  to  the  order  of  a  Eetitioss  perm, 
according  to  the  effect  given  to  it  by  law.  (g)  It  has  been  decided 
that  the  payee  of  a  bill  or  note  payabje  to  his  own  order,  msj 
state  it  to  have  made  payable  to  himself;  (h)  and  a  note  payable 
to  a  m  ar  r  Led  woman,  and  indorsed  by  her  husband,  may  be  stated  to 
have  been  payable  to  the  husband,  (i)  An  Indorsee  may,  it  is  said, 
declare  against  his  immediate  indorse  r,  as  on  a  bill  of  exehaige 
[*16i*]   #     m%de  by  the  defendant,  'directed  to  the  acceptor,  and  payable  to 


(aV  Jones  v.  Morgan,  2  Campb.  474.— Ba^L  181.  * 

(b)  Langstonv.  Corney,4  Gkxnpb.  176.—S  wan  v.  Cox,  1  Marsh.  lft.  ante, 
236.  o 

(c)  Ante,  321  to  332. 

(d)  Bishop  v.  HayWard,  4  T.  R.  471. 

(e)  fc  ayh  180. 

(/)  Per  Lord  Kenyon,  in  Gwinnet  t>.  Phillip,  3  T.  R.  645.— -Gibson  *.  Mi- 
net,  1  Hen.  Bla.  605,  6. 

(^)  Ante,  83,  4. 

(A)  Frederick  v.  Cotton,  2  Show.  8.— Smith  v.  M*Clnre,  5  But.  476.  2 
Smith's  Rep.  43.  8.  C. 

(i)  Barlow  v.  Bishop,  1  East  432.-r3  Esp.  Hep.  #6.  S.  O-iAnkentefrr. 
Clarke,  4  T.  U.  616,  .'.-... 


>    •- 

\ 

Oft  4  BlU*  &t; 

Hie  pUintiff,  the  net  of  indorsing  being  tinulfr  in  its  operation  to  Ml*  How 
that  of  siaking  a  bill,  but  this  is  not  the  practice.  (*)  became1* 

In  general*  however,  tbe«plaintUTs  title  afcould  be  stated  ac-P^y* &c* 
fording  to  the  facta,  and  if  he  clam  aa  a  remote  inderiee,  every         '  - 
indorsement  is  teu&lly  set  {ottii:  but  where  the  first  indorse- 
ment is  in  Wank,  and  the  plaintiff  »  apprehensive  lie  will 
not  be  able  to  prove  all. the  anbteqaent  indorsements,  it  is  pro- 
per  to  add  a  eonnt  statins;  the  plaintiff  io  be  immediate  indor-  t 
see  ef  some  prior  indorser.    In,suoh  ease,  however,  it  is  said, 
(sat  in  order  to  render  the  evidence  correspondent  to  the  deela-  . 
ration,  all  the  subsequent  names  must  he  stpoek  oat  of  the  bill 
before  or  at  the  time  of  the  trial?  (b)  which  may  be  done,  not-   • 
withstanding  there  hsis  been  a  subsequent  indorsement  in  full,  (c) 
Is  this  ease,  in  order  to  avoid  unnecessary  expenee,  the  indorse- 
ment  may  be  described  concisely  thus:  "  And.  the  said  A.  then 
"and  .there  indorsed  and  delivered  the  said"  bill  of  exchange  to 
"  the  said  J}.,  ano*  the  said  B.  then  and  there  indorsed  and  deli- 
"  rered  the  said  bill  of  exchange  to  the  said  C«  &o."    In  an  ac- 
tion against  a  remote  indorser,  though  there  bfe  several  indorse* 
meats  between  that  of  the  payee  and  the  defendant,  the  plaintiff 
may  declare,  as  on  an  immediate  indorsetaaeaUby  the  payee  to  the 
defendant,  and  by  him  to  the  plaintiff,  and  need  not  notice  the  in-  ' 

termediate  indorsements*  (d)  (i) 

It  has  been  recently  decided,  that  in  an  action  against  the  in- 
dorser of  a  bill  of  exchange,  in  which  the  declaration  stated  se- 
veral prior  indorsements,  it  is  not  necessary  to  prove  any  indorse- 


(a)  Brown  v.  Harradeo,  4  T.  R.  149.  ' 

^6)  Anonymous,  12  Mod,  345 — Peacock  v.  Rhodes,  DougL  633.— Anony. 
mous,  Holt,  2G6>-Kyd.  306. 

(c)  Ante.  175.— Bayl.  184. 

(d)  Chaters  v.  Bell,  4  Esp.  Bep.  ?11*— Bayl,  183.    % 


(1)  It  is  not  necessary  to  state  the  indorsement  to  be  w  for  value  received}" 
ind  if  so  stated  the  averment  is  surplusage,  and  need  not  be  proved.  Wilton 
v.  Codman9*  Ex,  3  Crancb,  193.  But  see  Welch  v.  Lindd,  7  Cranch's 
Rep.  159.  An  indorsement  is  prima  facie  evidence  of  being  made  for  the 
full  value*  Riddhe  v.MandcviUe,  5  Cranch,  322.  But  it  is  otherwise  if  made 
u  without  recourse.*9 '  Welch  v.  Linda*  And  if  the4  indorsement  be  restrictive 
&s  to  a  right  against  Die  indorser,  as  if  it  be  "without  recourse"  to  the  in- 
dorser, it  is  not  necessary  in  a  declaration  against  the  maker  by  the  indorsee 
to  state  such  restriction.  Wilson  v.  Codman**  £r. 

But  the  words  "for  value  received"  in  setting  forth  a  promissory  note  in 
a  declaration  are  words  of  description,  and  not  an  averment;  and  therefore 
if  the.  wor^s  are  not  in  the  note,  the  variance  is  fatal.  Saxton  v.  Johntm,  10 
John.  Rep,  418. 


ON  THE   DXCL&BATIO*  IN  AN  ACTION 

3d!y.  How    ments  on  the  bill  gtrior  to  the  defendants,  though  it  if  otherwise 
became  a '     *n  an  a^tion  against  the  acceptor;  consequently,  where  a  remote 
party,  &c.      "indorser  is  sued,  there  will  be  no  risk  in  stating  all  the  prior  in- 
L        J        dorsements  in  the  declaration,  (a)    And  in  another  ease  it  was 
held,  that  in  an  action  by  the  indorsee  against  the  acceptor,  where 
several  indorsements  had  taken  place,  and  which  were  laid  in  (lit 
declaration,  and  are  consequently  necessary  to-be  proved  in  gen- 
eral, yet  if  the  defendant  applies  for  time  to  the  holder  and  offers 
terms,  it  is  an  admission  of  the  holder's  title,  and  a  waiver  ot 
proof  of  all  the  indorsements  exeept  the  first,  (b)   On  an  indorse- 
ment, for  less  than  the  full  sums  mentioned  in  the  bill  or  note,  ths 
plaintiff  must  describe  the  same  accordingly,  and  shew  that  the 
residue  was  paid,  (c)     In  describing  the  indorsement,  it  is  not 
advisable  to  allege  that  .the  indorsees  hand-writing  was  there- 
unto subscribed,  and  if  that  allegation  be  inserted  and*  the  bill 
appear  to  have  been  indorsed  by  an  agent,  the  variance  will  be 
fatal,  (dj   ...-'_.  ** 

If  a  note  payable  to  bearer  be  declared  on  as  indorsed,  the  in- 
dorsement must  be  proved;  (e)  but  when  the  declaration  states 
that  the  indorsement  was  after  the  making  of  the  bill,  anditap- 
peared  in  evidence  to  have  Been  before,  (/)  or  that  it  was  before 
the  bill  was  due,  and  it  appears  in  evidence  to  have  been  mad* 
afterwards  this  is  not  a  material  variance,  (g)  It  is  not  netei- 
sary  lo  allege,  as  part  of  the  plaintiff's  title,  that  the  bill,  &c 
was  delivered  to  him,  as  the  allegation,  that  the  bill  was  payablo 
to  the  payee,  or  "  that  an  indorsement  was  made,"  includes  it;  (ft) 
nor  is  it  necessary  to  aver  notice  of  an  indorsement  (i) 

1**4631  *'*  '*  a^*°  necessary  t°  *he*w  the  defendant's  breach  of  contract. 

If  a  bill  be  accepted  payable  when,  or  if  a  certain  event  shall 
take  plaee,  it  must  be  shown  that  such  event  has  occurred,  (k) 
And  if  the  bill  be  payable  at,  or  after  usances,  their  duration 

(<0  Critchlow,t>.  Parry,  2  Campb.  18% 
(A)  Bbsanquetv.  Anderson,  6 Esp.  Rept  43. 

(c)  Hawkins  v.  Gardner,  12  Mod.  213.— Bayl.  183,  n.  a.* 

(d)  Levy  v.  Wilson,  5  Esp.  Hep.  18Q.  ante*.  458. 

(<?)  Waynam  v.  Bend,  Campb,  Ni.  &i.  175;  and  see  Manning's  Iadex^7S 
C/J  Smith  v.  Mingayy  1  M.  and  s:92.  f    . 

(g)  Young*.  Wright,  1  Campb.  139. 

(A)  Churchill  v.  Gardner,  7  T.  R.  596 — Smith  v.  M'Clure,  5  East  47T 
ante,  122.— Bayl.  180. 
(0  Reynolds  v.  Davies,  1  Bos.  fc  PuL  624.— Biyi,  184. 
(*)  Ante,  236* 


1 


•M  A  fllLt,  &e« 

mait  be  averred,  fa)    If  a  note  be  payable  oti  or  after  demand,  **^[r  ^e 

v  r   «  ■    *  necessary 

it  is  advisable  at  least  in  one  count  in  an  action  against  the  ma-  averments. 

ker  to  allege  a  demand,  (b)  In  general,  in  an  aetion  against  the  £jjffl  breach 
acceptor  of  a  bill  or  maker  of  note,  who  is  primarily  liable,  it  is  of  contract, 
not  necessary  to  aver  or  prove  ahj  presentment  for  payment,  the 
action  itself  being  deemed  a  snffieient  demfcnd,  and  the  eommon 
breach  at  the  end  of  the  money  eonots  sufficing;  (c)  and  we  have . 
teen,  that  unless  in  the  body  of  the  bill  or  qote,  it  be  made  paya- 
bleat  a  particular  place,  no  averment  of  a  presentment  there  is. 
accessary,  although  the  drawee  accept  the  bill  payable  at  a  bank-  . 
er'g  or  the  maker,  by  the  memorandum  at  the  foot  of  the  note, 
specify  that  it  shall  be  there  payable,  the  stipulations  being  eon- 
lidered  as  no  part  of  the  contract  of  the  parties  necessary  to  be 
observed  by  th*  holder,  (d)    As  however,  there  has  been  some 
difference  in  opinion  upon  this  point,  it  seems  still  advisable   in 

0  m 

one  eoont  to  state  the  special  acceptance  or  memorandum  at  the 
Aotof  the  note  and  to  aver  a  presentment  accordingly,  and  in  an- 
other eoont  to  describe  the  bill  as  accepted  generally,  and  to  • 
omit  the  averment  of  presentment,  (e)  In  all  cases  where  by  the 
terms  of  the  orginal  contract,  as  when  in  the  body  of  the  bill  or 
note,  it  is  made  payable  at  a  particular  place,  a  presentment 
there  and  refusal,  or  some  discharge  dispensing  with  the  present- 
ment, mast  be  averred  in  an  aetion  'against  the  acceptor  of  the  [*464*] 
one  and  the  maker  of  the  other,  and  an  allegation  that  the  makers 
of  a  note,  payable  in  the  body  of  it  at  a  particular  house,  became 
insolvent,  and  eeased,  and  wholly  declined  and  refused  then  and 
thenceforth  to  pay  at  the  place  specified,  any  of  their  notes,  does 
not  shew  a  sufficient  discharge  or  excuse  for  the  want  of  a  pre- 
sentment of  the  particular  note  declared  on.  (f) 

It  is  snffieient,  however,  in  these  cases,  if  the  declaration  al- 
lege the  presentment  to  have  been  made  to  the  persons  at  whose 
house  the  bill  was  made  .payable,  "  according  to  the  tenor  and 
effect  of  the  bill,  and  the  acceptance  thereof."  (g)    But  if  a  bill 

(«)  Bayl.  184,  i, 

W)  See  post,  as  to  statute  of  limitation;  but  see  Cro.  Rliz.  548.— Rum- 
Wl  *.  Ball,  10  Mod.  38,— Bayl.  187. 
W  Fwunpton  v.  Coulson,  1  Wils.  33. 
W  Ante  321  to 332— Bayl.  185. 

(f)  Ante,  331. —Bayl.  185. 

CfJ  Bowes  v.  Howe,  S  Taunt.  30.— Ante,  322, 

is)  Huflkn  v.  Ellis,  a  Taunt.  415.— Ante,  327,  n.  1.— Bayl.  187. 


OF  THE   DECLARATION   IH   AN   ACTIO? 

» 

4thly.  The    be  stated  to  have  been  accepted,  payable  by  certain  percong,  at  a 
vermnte, a"  particular  place,  it  has  been  holden  in  'an  action  against  the 
and  defend,   drawer,  that  an  averment  of  a  presentment  to  those  persons  gen- 
of  contract.    era^7>  without  saying  at  what*  placets  sufficient,  (<i)     Bat  it  suf- 
fices, in  an  action  against  an  acceptor  to  aver,  a  presentment  at 
the  particular  place,  without  shewing  that  payment   was  refused 
there,  it  being  sufficient  to  allege  the  non-payment  at  the  conclu- 
sion of  the  declaration,  (b)    Nor  is  it  necessary  to  aver,  that  the 
acceptor  of  tfie  bill,  or  tfnaker  of  the  note,  had  notice  of  non-pay. 
taient  at  the  particular  place,  (c) 
v        '    When  the  declaration  is  against  the  drawer  or  indorser  of  a 
bill,  or  the  indorser  of  a  note,  as  their  contract  is  only  condition- 
al  to  pay,  if  the  acceptor  of  the  one  or  maker  of  the  other  do  not 
it  is  necessary  to  aVer  a  presentment  for  payment  to  the  drawee 
of  the  bill,  qr  maker  of  tb*  note,  on  the  day  it  become  due,  (d  - 
I*  465]        and  that  he  refused  to  pay,  (e)  (1)  or  eonld  not  be  *foUrid  upon  dili- 

(a)  Ambroses.  Hop  wood,  2  Taunt.  61, — Bayl.  186. 
•  (b)  Butterwbrth  v.  Lord  Despencer,  3  M.  &  S.  150,  and  Benson  v.  White, 

4  Dow's  Rep.  334.  ante,  324.     *  . 

(c)  Id.  ibid.*— Pearse  v.  Pe'mberthy,  S  Campb.  261.  ante,  333,  4. 

(rf)  Mercer  v.  Southwell,  2  Show,  180.— bay  1. 185i  6. 
.    (<?)  Uushton  v.  Aspinall,  Dougl,  679.-^Lundie  v.  Robertson,  7  East.  231 

— Bayl.  185,  6. 

i 

t 

(1)  But  wherein  an  action  by  an  indorsee  against  his  immediate  indorser, 
there  was  in  the  declaration  no  averment  of  a  demand  on  .the  maker  on  the 
day  when  the  note  became  due,  but  only  an  averment,  "  although  often  re- 
quested/1 &c:  it  was  held,  that  after  verdicf  the  declaration  was  sufficient. 
Leffingv>cll  v.  Wliite^  1  John.  Cas.  99.  If  in  an  action  against  tbe  drwer  by 
the  payee,  the  declaration  allege  a  demand  on  the  acceptor  after  the  expi- 
ration of  the  time  of  payment,  it  is  bad  on  demurrer.'  Zdiido  v.  Bwgot,  1 
Selw.  N.  P.  317..  4,  •  ;. 

Where  notice  is  averred  to  have  been  actually  given  of  the  dishonour  of  i 
bill,  it  must;  be  proved  as  laid;  and  therefore  if  in  fact  it  has  not  been  given, 
the, declaration  should  state  that  due  diligence  had  been  used  to  give  notkx-, 
and  assign  the  reason  why  it  was  not  done.'  Biaktlcy  v.  Grant,  6  Mass.  Rep- 
386.  But  see  Stewart  v.  Eden,  2  Caines*  R.  121.  Aftd  if  no  demand  is  made  of 
the  maker ;  and  a  sufficient  excuse  exists,  that  excuse,  and  not  an  averment 
of  due  presentment  should  be  stated  in  the  declaration.     Semb.  Jknds, 

•  Famham,  S  Mass.  Rep.  170.  (  \ 

If  notice  of  non-acceptance  be  duly  averred  in  an  action  against  the  dnv 
er,but  no  protest  is  averred,  after  verdict  it  js  sufficient,  for  the  law  will 
presume  it  to  be  a  regular  notice  by  protest.  Lawea  on  «4««w»p«;7,  364.  note. 
And  it  is  not  necessary  or  proper  to  set  forth  in  the  declaration  a  present- 
ment ob  protest  for  non-payment  of  a  bill,  where  there  is  an  averment  of  a 
previous  presentment  for  acoeptauce  and  refusal,  and  due  notice  there*! 
given;  and  if  averred,  it  will  be  rejected  as  surplusage.  Mown  v.  Frmto** 
•    4      3  John.  Rep.  202,  note.     If  the  indorser  of  a  note  die  before  it  become  due 

*  in  an  action  against  bis  executor  by  the  holder,  the  declaration  should  allcg .» 
the  promise  to  pay,  to  be  by  the  executor,  and  not  by  the  testator, other*  «*: 
it  will  be  a  fatal  variance.    Stewart  v.  Eden,  2  Caines*  Rep.  121. 


ON  A   BILL,  &e* 

gent  search;  and  such  averment  should  correspond  with  the  4thly.  Th* 
faets.  (a)    If  however,  the  drawee  or  maker  cannot  be  found,  it  averments, 

is  sufficient  to  aver  generally  that  he  was  not  found,  without  and  defend- 

,  7  ■•.•«.        .        ...  ants  breach 

stating  that  any  inquiry  was  made  after  him,  though  it  is  now  of  contract. 

more  usual  to  aver  that  diligent  search  was  made,  and  whieh 
most,  as  we  have  seen,  be  proved.  When  he  has  merely  removed 
and  not  absconded,^)  and^  when  it  appears  that  the  bill  was  paya- 
ble at  a  banker's  or  particular  place,  a  presentment  there  must 
be  alleged,  (c) 

* 

Jn  an  action  against  the  drawer  or  indorser  of  a  bill,  or  the 
indorser  of  a  note,  it  is  also  a  most  material  averment,  that  the 
defendant  had  notice  of  the  dishonour  of  the  bill,  or  some  excuse 
must  be  alleged  for  the  neglect  to  give  such  notice,  and  an  error  in 
this  respect  will  be  fatal  even  after  verdict,  (d)  In  the  ease  of 
a  foreign  bill  a  protest  also  should  be  stated)  (e)  and  the  alle- 
gation that  the  plaintiff  protested,  or  caused  to  be  protested,  would 
be  improper;  (/)  and  where  the  plaintiff  proceeds  for  interest, 
fce.  against  the  drawer  or  indorser  of  a  bill,  a  protest  must  also 
be  stated  in  the  ease  of  an  inland  bill,  (g)  But  the  neglect  to 
state  the  protest  of  a  foreign  bill,  can  only  be  taken  advan- 
tage of  by  special  demurrer,  (fe) 

If  there  are  any  circumstances  in  the  case  dispensing  with 
presentment  or  protest,  or  notice  of  the  dishonour,  as  if  the  draw- 
er countermanded  the  payment,  or  had  no  effects  in  the  hands  of 
the  drawee,  it  ia  advisable  to  insert  a  count  stating  those  oireum- 
itances.  (i)  In  an  action  against  a  drawer  or  indorser  of  a  bill, 
•and  the  indorser  of  a  note,  their  liabilities  and  promises  are  stat-  £H6e"| 
ed  to  have  been  to  pay  on  request,  and  not  according  to  ike  tenor 
and  affect  of  the  bill,  (fc) 

When  there  are  several  different  bills  or  notes,  a  count  on  each 

* 

(a J  Leeson  v.  Pigott,  Bayl.  187.  ace  but  ace  Bonlager  v.  Talleyrand,  2 
kp.  Hep.  550. 
(*)  8tarkie  v.  Cheesman,  Carth.  509.— Bayl.  187.— Ante,  334.  313. 

(c)  Parker  v.  Gordon,  7  East.  385.— Ante,  331, 2. 

(d)  Rusbton  v.  Aspinall,  Dougl.  679.— Uindie  v.  Robertson,  7  Bast*  231.-* 
Btyl.  185,6. 

(e)  Gale  ti.  Walcb,  5  T.  B.  239— Bayl.  188. 

(!)  Witherley  v.  Sarafield,  1  Show.  127.— Bayl.  189. 
(g)  Boulager  v.  Talleyrand,  2  Eap.  Rep.  550.— Ante,  282,  3,  398. 
(A)  Solomon*  v.  Staveley,  cited  Dougl.  684.  n.— Bayl.  189. 144.  , 

(0  See  form  in  Legg  v.  Thorp,  12  East  171.— Bayl.  189.  and  see  Piece* 
dents,  post,  and  3  Chitty  on  Plead.  44, 45. 
(*)  Bayi  190. 
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Or   TBB  DB0LAKATIO*  IV   AN  ACTIO* 

may,  with  propriety,  and  indeed  most  be  inverted  in  the  deeit> 
ration,  however  prolii  it  may  thereby  bo  rendered,  (a)  Tht 
other  points  relative  to  the  declaration!  on  bills,  notes,  tad 
eheqoes,  will  be  fonnd  in  the  notes  to  the  precedents. 


Sect  2,  Of  Witb  raspeet  to  the  common  counts^  although  it  is  not  usvsJ, 
the  contide.  when  there  is  a  bill  or  note,  to  rely  on  them  alone  in  pleading,  yet 
raft'<m,«ndofti|ey  wj|}  jB  aiany  eases  supply  the  omission  or  defect  of  the 
aruntt.  eoont  on  the  instrument  itselft  *ad  the  plaintiff  will  beat  liberty 

to  go  into  evidenee  of  the  consideration  for  which  he  receWed  it, 
and  may  recover  on  the  common  counts,  if  adapted  to  such  con- 
sideration, in  case  he  eannot  substantiate,  in  evidence*  the  faeti 
necessary  to  support  the  eouat  on  the  instrument,  or  such  coast 
should  be  defective;  (6)  taking  care  that  the  particulars  of  his 
demand  state  the  consideration  of  the  bill,  Sec.  (c)  and  perhaps  to 
.notice  such  demand  in  the  counsel's  opening  of  the  case  on  lie 
trial*  (d)  Thus  where  the  plaintiff  declared  on  a  promissory 
note,  and  on  a  quantum  meruit  for  work  and  labour,  which  wu 
the  consideration  for  which  it  was  given,  but  the  note  not  beisg 
duly  stamped,  and  a  verdict  having  been  taken  generally  forth* 
plaintiff,  the  defendant  moved  to  enter  a  nonsuit— -the  court  said, 
fHWQ  that  although  the  note,  not  being  stamped,  coqld  *not  be  given  is 
evidenee,  yet  the  plaintiff  ought  to  have  an  opportunity  of  recov- 
ering on  the  other  count,  and  accordingly  a  new  trial  wss 
granted;  (e)  aqd  in  Wilson  v.  Kennedy,  (/)  where  the  same  point 
was  determined,  Lord  Kenyon  said,  that  a  promissory  note  is 

(a)  Lane  v.  Smith,  3  Smith's  Rep.  113. 

(bS  See  the  ciset,  Selw.  N.  P.  4th  edit.  353, 4.— Bayl.  163,  &c.— M»- 
ning  §  lod.  75,  6.— Thompson  v.  Morgan,  3  Campb.  101*  2.— Tyte  v.  Jones, 
1  $ast,  58.  n.  a,— Alvee  v.  Uodgson,  7  T~  K.  241.— Tatlock  v.  Harris,  3  T. 
H.  174.— Claiton  t>.  Smith,  2  Show.  501.— Kyd.58.  197.— Peake's  U  of  Bf . 
319  —Bui.  Ni.  Prt.  139.— Payne  v.  Baconb,  Dougl.  651.— Brown  «.  Watts, 
1  Taunt.  353. 

(c)  Wade  v  Beaaley,  4  Ksp.  Rep.  7.— Seiw.  N.  P.  4th  ed.  354.  n.  63. 

(fi)  Paterson  v.  Zacbariah,  1  Stark.  72, 

(<?)  Alvei  v.  Hodgson,  7  T.  R.  24L— Tyte  v.  Jones,  I  East.  58.  n.  a.  Wade 
v,  Beasley,  4  Ksp.  Rep.  7. 

Cf)  Wilson  v.  Kennedy,  •  1  Esp.  Rep.  245*— Tyte  v.  Jones,  1  Best.  58.  o. 
a.— Selw.  N.  P.  4th  ed.  354. 


tt 


•ma  bill,  &e; 

not  like  a  bond,  wkick  merges  the  demand,  (a)    tt  hat  alto  been  Soct.  2.  Of 
,...«....  .     *     i  .  thecottfKt  on 

deeided,  that  it  is  not  necesanry  to  declare  on  a  promissory  note,  t^  contide* 

bit  tbtt  in  an  action  for  money  lent,  the  same  may  be  given  in  evi-  ***»*»  *nd  of 

uftS  CMMB9A 

deoee;  (b)  for  the  Stat.  8  8c  4»  Ann.  e,  9.  which  enables  the  plain-  cwma. 
(iff  to  declare  upon  the  note,  is  only  a  concurrent  remedy;  and 
where  a  bill  was  drawn  on  an  agent  and  made  payable  oat  of  a 
particular  fond,  and  consequently  invalid,  and  the  agent  said  he 
would  pay  it  when  he  got  money  of  the  principal,  it  was  held, 
that  this  was  binding  on  him,  and  that  if  he  got  the  money  at  any 
iub*equent  time,  he  was  bound  to  pay  the  amount,  and  that  it  was 
recoverable  as  money  had  and  received,  (c)  Where,  however,  th6 
party  is  discharged  by  alteration  of  the  bill,  &c,  or  by  the  laehei 
of  the  holder,  the  plaintiff  will  not  be  allowed  to  go  into  evidence 
on  the  common  counts;  (d)  and  where  a  promissory  note  has  been 
given  for  money  due  from  the  defendant  to  the  plaintiff,  who  de- 
clares thereon  together  with  the  money  counts,  he  must  prove 
the  note  to  have  been  lost  or  destroyed  before  he  can  have  re- 
coarse  to  the  money  counts,  if  it  appear  that  the  money  so  claimed 
was  that  for  which  the  note  was  given,  (e)  (l) 

The  above  rule  does  not  in  general  apply  when  there  is  no 
privity  between  the  plaintiff  and  defendant,  as  between  the  in- 
dorsee and  acceptor  of  a  bill,  and  *the  indorsee  and  the  maker  of  L****3 
a  note,  (/)  between  whom,  if  the  plaintiff  cannot  succeed  on  the 
count  on  the  bill,  and  there  be  no  express  promise  to  pay ,  the 
amount,  the  eommon  counts  are  in  general  of  no  avail,  (g) 

The  instrument  itself  will,  it  is  said,  when  duly  stamped,  in, 
certain  eases,  be  evidence  in  support  of  the  counts  for  money  lent, 

» 

(a)  See  also  ante,  133.  x 

(*)  Bui.  N.  P.  137,  8.— Story  v.  Atkins,  2  Stra.  719^-Ex  parte  Mills,  % 
Tes.jun.  303. 

(c)  Stevens  t>.  Hill,  5  Esp.  Rep.  247. 

(d)  Long  vo.  Moore,  3  Esp.  Rep.  155. 

(0  Daiijjerfield  v.  Wilby,  4  Esp.  Rep.  159 — Ante,  125,6. 
(f)  Johnson  v.  Collings,  1  East.  9 8. —Barlow  v.  Bishop,  id.  434,  5.-* 
AV  hit  well  v.  Bennett,  3  Bos.  and  Pul.  559.— Houle  v.  Baxter,  3  East.  177. 
•Cr)  Waynam  v.  Bend,  1  Campb.  175. 


(1)  SetPhttardt.  'faekittgttm,  10  Johns.  Rep.  104,  and  other  cases  col- 

footed  in  the  note  to  p.  185.    But  a  recovery  cannot  be  had  upon  a  note  lost, 

and  not  destroyed,  if  it  had  been  indorsed  before  it  was  lost.     Pintard  v. 

fackbigton.    See  Freeman  t.  Boynton,  f  Mass.  Kep.  483.    .Anderson  v.  Bob: 

•on,  2  Bay's  Rep.  495.    UtherU  Ex.  v.  Gtdther,  2  Harr.  &    McHen.  Rep". 

457.  Mtrgon  Y.  Retotxeh  7  Cranch,  273.  ^  * 

•     •  4 
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OF   THE   DECLARATION  IN  AN   ACTION 

% 
*  *  * 

Sect.  2.  Of  paid,  had,  and  received)  and  that  founded  on  an  actual  or  snppos- 

theamside.    e^  account  stated;  and  those  connts9  when  applicable,  should 

ration*  and  of  therefore  always  be  inserted  in  the  declaration;  bat  in  a  late  case 

counts  it  w&8  held,  that  a  promissory  note  is  only  evidence  under  the 

money  counts  as  between  the  original  parties  to  it;  (a)  a  decision 

which  appears  to  accord  with  the  rule  of  law  as  to  the  assignment 

of  choses  in  action,  and  may  probably  affect  the  authority  of  some 

of  the  decisions  presently  noticed.  (Jb)  (1) 

The  count  for  money  lent,  it  is  said,  is  proper  in  an  action  at 
the  suit  of  the  payee  of  a  bill  against  the  drawer,  and  in  an  ac- 
tion at  the  suit  of  the  payee  of  a  bill  against  the  drawer,  and  in  an 
action  at  the  suit  of  the  payee  of  a  note  against  the  maker,  they 
being  evidence  of  money  lent  by  the  payee  to  the  drawer  of  the  one 
and  maker  of  the  other,  (c)  It  is  also  proper  in  an  action  at  the  suit 

of  an  indorsee  against  his  immediate  indorser.  (tf)    So  a  note  in 

• 

(a)  Id.  ibid. 

(b)  See  Lord  Kenyon's  observation  in  Johnson  x>.  Collings,  1  East.  103, 4. 
and  in  Barlow  t\  Bishop,  id.  434,  5. 

(c)  Per  Lord-EUenborough  inJVfarshall  v.  Poole,  13  East.  100.— Sxparte 
Mills,  2  Ves.  jun.  295.— Story  v.  Atkins,  2  Stra.  725.— Clerkev.  Martin,  Li 
Raym.758. — Carters  Palmer,  12  Mod.  380. — Grant  v.  Vaugban,  3  Burr. 
1516.  1525.— Smith  v.  Kendall,  6  T.  R.  124.— Carr  v.  Shaw,  ante,  419.- 
Bayl.  IK.  n.  1. 163.— Sed  vide  Cary  v.  Gerrish,  4  Esp.  Hep.  9. 

(J)  Kessebower  v.  Tims,K.  B.  22  Geo.  3.  Bayl.  164.  n.  b. 


(1)  A  note  not  negotiable  within  the  statute,  expressed  to  he  for  value 
received,  may  be  given  in  evidence  between  the  original  parties  under  the 
money  counts,  if  there  be  proof  of  a  sufficient  consideration.  Smith  v.  Smith, 
2  John.  Rep.  235.  But  it'  no  consideration  appear  on  the  face  of  the  note, 
it  is  otherwise.  Saxton  v.  Johnson,  10  John.  Rep.  418.  And  if  such  a  note 
be  transferred,  and  an  express  promise  be  made  to  pay  the  assignee,  he  may 
maintain  an  action  on  the  money  counts.  Srnieeo  v.  Hubbard,  4  Esp.  Rep. 
204.  Mnery  v.  Todd,  12  Mass.  Rep.  281.  Ante,  61.  note.  So  between  the 
assignor  and  his  immediate  assignee,  an  action  on  Bach  counts  may  be  main- 
tained; but  not  by  a  remote  assignee  against  the  assignor,  for  there  is  no 
privity  between  them.  Mandeville  r.  Biddle,  1  Cranch,  290.  298. 

A  bill  of  exchange  may  be  given  in  evidence  in  an  action  by  the  payee 
against  the  maker  under  the  money  counts.  Cruger  v.  Armstrong,  3  John. 
Cas.  5.  Arnold  v.  Crane,  8  John.  Rep.  79.  A  note  payable  to  A.  or  bearer 
may  be  given  in  evidence  in  an  action  by  the  holder  against  the  maker  under 
the  money  counts.  Pierce  v.  CrajU,  12  John.  Rep.  90.  So  in  an  action  by 
the  indorsee  against  the  maker.  Ibid.  And  in  this  last  case  the  court  over- 
ruled the  decision  in  Waynam  v.  Bend,  1  Campb.  Rep.  175. 

An  indorsement  "  without  recourse"  to  the  indorser  is  not  evidence  in  an 
action  by  the  indorsee  against  the  indorser  under  a  count  for  money  bad  and 
received.  Welch  v«  Idndo,  7  Cranch,  159.  But  a  general  indorsemeotis.— 
State  Bank  v.  Hurd,  12  Mass.  Rep.  172. 

A  promissory  note  is  legal  evidence,  in  an  action  for  money  paid,  if  M; 
thing  appear  on  its  face  to  render  it  void:  though  it  may  be  void  flnwp  cir- 
cumstances dehors  the  note.  Jfyer*  v.  /win,  2  Serg.  aftd  Rawle,  368, 

\ 


OH  A  BILL,  &*, 

this  form: "  3d  December,  1751,  then  reeeited  of  Mr.  Harris,  the  *****  **•  # 
"  ism  of  nineteen  pounds,  on  behalf  of  my  grandson,  which  I  pro-  the  comfcfe* 

"nise  to  be  accountable  for  on  demand,  witness  my  hand,  8.  Hunt-  *******  tad  of 

the  dimwit 

u  bach,"— the  grandson  being  an  infant,  was  *holden  to  be  evi-  aunts. 
deuce  in  support  of  the  eonntfor  money  lent,  (a)  [*46*1 

It  has  been  said,  that  a  bill  or  note  it  prima  facie  evidence  of 
money  paid  by  the  holder  to  the  use  of  the  drawer  of  the  one,  and 
maker  of  the  other;  (b)  and  that  a  bill  when  accepted  is  evidence 
of  money  paid  by  the  holder  to  the  nse  of  the  acceptor;  (c)  and 
if  an  indorser  has  taken  op  a  bill,  he  may,  having  failed  in  his 
first  count  against  the  acceptor  on  account  of  a  variance,  recover 
under  the  count  for  money  paid,  (d)  But  in  a  late  case.  Byre, 
Chief  Justice,  said,  that  the  presumption  of  evidence  which  a  bill 
of  exchange  affords,  has  no  application  to  the  assumpsit  for  mo- 
ney paid  by  the  payee  or  holder  of  it,  to  the  nse  of  the  acceptor, 
and  that  it  most  be  a  very  special  case  which  will  support  such 
an  assumpsit,  (e)  In  the  case  of  Cowley  v.  Dunlop,  (f)  Law- 
rence, J.  expressed  an  opinion  that  the  drawer  of  a  bill,  who  is 
obliged  to  take  it  up  after  having  negotiated  it,  is  confined  to  his 
action  on  the  bill  to  recover  against  the  acceptor.  If  the  drawee, 
without  having  effects  of  the  drawer  in  his  hands,  accept  and 
pay  the  bill  without  having  it  protested,  he  may  recover  the 
amount  in  an  action  for  money  paid,  laid  out,  and  expended,  to 
the  use  of  the  drawer;  (g)  though  it  is  usual  to  declare  on  the 
express  or  implied  promise  to  provide  for  the  bill  at  maturity,  or 
to  indemnify,  (h) 

It  has  been  holden,  that  a  bill,  as  well  as  a  note,  (t)  is  prima 
facie  evidence  of  money  had  and  received  by  "the  drawer  or  ma-        I  »47o1 
ker  to  the  nse  of  the  holder;  (k)  and  an  acceptance  is  evidence  of 
money  had  and  received  by  the  acceptor  to  the  use  of  the  draw- 

(a)  Harris  v.  Huntbach,  1  Burr.  373* 
(h)  Bayl.  164. 
{c)  Id.  165. 

(rf)  Le  Sage  v.  Johnson,  For.  Rep.  23.*— Bayl.  164.  S.  C. 
(e)  Gibson  v.  Minet,  1  Hen.  Bis.  602.— and  see  Howie  t>.  Baxter,  3  East. 
177. 

C/J  Cowley  t>.  Dunlop,  7  T.  R.  S72.— Buckler  v.  Buttevant,  3  East.  72. 
-Siramonds  v.  Parminter,  1  Wils.  186. 

{g)  Smith  *.  Kissen,  1  T.  R.  269.— Cowley  v.  Dunlop,  7  T.  R.  576.-* 
Stmmonds  v.  Parminter,  1  Wils.  18a 

(A)  Simmonda  v.  Parminter,  1  Wils.  188. 

0)  Via.  Ab.  tit  Evidence,  A.  b.  36 Ford  v.  Hopkins,  1  8alk.  283. 

"  (fc)  Bayl.  163.  cites  Grant  v.  Yaughan,  3  Burr.  1516.— Sed  vide  Waynam 
+•  Bend,  1  Campb.  175. 


OF  THE  DBtftAftAttO*  19  A*  ACTION 

* 

Sect.  3.  of  *r.  (ft)  But  it  is  doobtfol  whether  the  indorsee  or  holder  eu 
the  coiuAfo.  08ft  the  MM  against  tke  acceptor  at  evident*  under  this  count  (b) 
ration,  and  of  And  it  see  ma  now  to  be  settled,  that  the  plaintiff  eu  in  no  case 
cnmii.         recover  under  this  eoont,  unless  money  has  actually  been 


[wo 


by  the  party  sued,  and  for  the  nse  of  the  plaintiff,  (c)  If  the 
indorsee  of  a  bill  of  exchange,  who  has  received  a  navy  bill  as 
a  security  to  him  till  the  bill  of  etehange  is  accepted,  deposit 
such  navy  bill  with  the  drawee,  and  the  drawee  receive  the  mo- 
ney upon  it,  he  is  ans*  erable  for  the  amoant  in  an  action  for 
money  had  and  received  to.  the  nse  of  the  indorsee,  though  be 
may  have  done  nothing  that  amounts  to  an  aeeeptanee  of  the  bill 
of  exchange,  (d)  In  An  action  for  money  had  and  received  by 
the  holder  of  a  bill  against  a  person  who  has  received  a  sum  of 
money  from  the  acceptor  to  satisfy  it,  any  defence  may  be  set  ip 
which  could  have  been  available,  if  the  action  had  been  brought 
against  acceptor  himself,  (e)  . 

According  to  the  case  of  Israel  v.  Douglas,  (J)  an  aeeeptanee 
is  evidence  of  an  account  stated  by  the  acceptor  with  the  holder 
of  the  bill. 

It  is  here  proper  to  observe,  that  whenever  the  bill  or  note  ii 
not  declared  upon,  it  is  not  adduced  in  'evidence  a*  an  instrument 
carrying  with  it  the  privileges  it  is  otherwise  entitled  to  in  re- 
spect of  its  bearing  internal  evidence  of  a  consideration;  bat  it  ii 
merely  used  as  a  piece  of  paper  or  writing,  to  found  an  inference 
only,  in  support  of  the  money  counts,  which  inference  may  be  re- 
butted and  destroyed  by  contradictory  evidence  on  the  part  sf 
the  defendant;  in  which  case  the  jury  must  draw,  from  the  whole 
of  the  evidence,  the  conclusion  of  fact,  that  so  much  money  was 
lent,  paid,  or  had  and  received,  or  that  an  account  was  stated,  (g) 

(a)  Thompson  v.  Morgan,  3  Campb.  101.— Bayl.  163. 

(*)  Johnson  v.  Collings,  1  East.  104. — Dimsdale  v.  Lanchester,  1  Esp. 
■  Rep.  201. — Bayl.  96.— Brown  v.  London,  Freem.  14.— 1  Ventr.  153.  S.  C.— 
Israel  v.  Douglas,  1  Hen.  Bin.  239—  Eaglechilde's  case,  Holt  67.— Vide 
Waynam  v.  Bend,  Campb.  175.  But  in  BayL  on  Bills,  164,  it  ia  laid  down 
that  the  acceptance  is  evidence  of  money  had  and  received  by  the  acceptor 
to  the  use  of  the  holder,  and  of  money  paid  by  the  holder  to  the  use  of  the 
acceptor,  and  an  indorsement  of  money  lent  by  the  indorsee  to  the  indorier. 

(c)  Barlow  v.  Bishop,  1  East.  434,  5.— Waynam  v.  Bend,  1  Campb.  tf5. 

(«/)  Pierson  v.  Dunlop,  Cowp.  571.;  and  see  5  Esp.  Rep.  247.— 14  Bast. 
590,  ante,  252, 3. 

(e)  Redshaiv  v.  Jackson,  1  Campb.  372. 

(fj  Israel  v.  Hongls*,  1  Hen.  BLa>  239.— Sed  Tide  Whitwell  v.  Bennett, 
3  Bos.  &  Pul.  559 Johnson  v.  Collings,  1  East  98. 

(?)  Story  v.  Atkins,  2  Stra.  725.— Gibson  v.  Minet  1  Ben.  Bb.  60S* 


j 
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•CHAPTER  HI. 
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«  vrasHY  or  si»t  Aim  eom-«auj»«XE*T  bt  bhaviiv— a**  to  visas. 

Am  ftxvuros  m  aw  actio*  ©»  a«su»si*  •*  a  bxu»  &c 

r 

WHEN  the  plaintiff  hts  declared,  the  defendant,  if  he  have 

tny  defence,  pleads;  if  he  have  no  defence,  he  settles  the  action 

by  paying  the  debt  and  costs;  or  he  lets  judgment  go  by  default; 

or  obtains  time  by  dilatory  pleading.    If  the  defendant  wish  to 

see  t  copy  of  the  bill  or  note,  the  practice  is  stated  to  be,  for  a 

judge  on  summons,  without  an  affidavit,  to  make  an  order  for  the 

delivery  of  a  eopy  to  the  defendant  or  his  attorney,  and  that  all 

proceedings  be  in  the  mean  time  stayed,  (a)   But  the  court  or  a  . 

jodge  will  not  grant  leave  to  inspect  a  bill,  in  order  to  ascertain 

whether  it  was  duly  stamped,  or  has  been  altered,  as  those  are 

considered  as  unjust  defences,  (ft)  ' 

If  the  defendant  be  advised  to  settle  the  action  in  the  first  in-  ***•*•  0f 
4  • .  staying  pro- 

nance,  without  incurring  further  expense,  he  may  move  the  court,  ceedings  on 

n  which  the  action  is  brought,  for  a  rule,  calling  on  the  plaintiff  fte^t  and 

to  shew  cause  why,  on  payment  of  the  debt  and  costs,  all  further  costs. 

proceedings  should  not  be  stayed:  or  he  may  apply  to  a  judge 

for  t  summons  to  the  same  effect.    But  where  an  indorsement 

was  made  upon  a  note  by  the  payee,  that  if  the  interest  was  paid 

on  stipulated  days,  during  his  life,  the  note  should  be  given  up;     # 

default  having  been  made  in  payment  of  the  interest,  the  Court 

of  Common  Pleas  refused  to  stay  the  proceedings  on  payment  of 

it,  and  costs,  (c)  ' 

*lf  the  holder  of  a  bill  bring  separate  actions  against  the  ae-        L*4^3 J 

ttptor,  the  drawer,  and  indorsers,  at  the  same  time,  the  court 

will  stay  the  proceedings  in  the  action  against  the  drawer,  or  any 

one  of  the  indorse™,  upon  payment  of  the  amount  of  the  bill,  and 


(«)  Tidd.  6th  edit.  618. 

(6)  And  tee  Odama  v.  Duke  of  Grafton,  Bunb.  343. 

(0  Steel  v.  Bradfield,  4  Taunt.  327.-2  Bit.  Rep.  958. 


OS  PAYMENT  OF  BJBT  AND  COSTS,*  fo. 

Sect  ^  Of  the  etots  of  that  particular  action;  bat  the  action  against  the  ae- 
!*&£>    c,  ceptor  w*||  onjy  be  gtayej  on  tjje  termt  of  his  paying  the  cos U  ia 

all  the  actions,  he  being  the  original  'defaulter;  (a)  and  there- 
fore, where  several  aetions  have  been  brought,  it  may  be  the  least 
expensive  eourse  for  the  acceptor  to  suffer  judgment  by  default, 
in  which  ease  he  can  only  be  eharged  with  the  costs  of  the  par- 
ticular action  against  himself* 
Sect.  2.  Of      When  the  defendant  has  no  defence,  either  on  the  merits  orot 

judgment  by' 

default,  &c  the  pleadings,  and  is  not  able  to  pay  the  debt  and  costs  ia  the 

•  first  instance,  he  usually  obtains  time  hy  pleading,  or  suffers  judg- 
ment to  go  by  default,  whereupon  the  plaintiff  must,  injm  action 
of  assumpsit,  before  he  will  be  entitled  to  final  judgment  and  ex- 
ecution, ascertain  the  amount  of  the  debt,  which  is  done  either  by 

*  referring  it  to  the  master  to  compute  the  principal,  interest,  and 
costs,  (1)  or  by  suing  out  a  writ  of  inquiry.  By  suffering  judg- 
ment by  default,  the  defendant  is  precluded  from  making  any  ob- 
jection to  the  validity  of  the  instrument;  (6)  and  from  availing 
himself  of  its  loss  as  a  ground  of  defence,  (c) 

Formerly,  a  writ  of  inquiry  was  the  only  legal  mode  of  ascer- 
taining what  was  due  in  the  ease  of  a  judgment  by  default  in  an 
action  on  a  bill  or  note;  but  it  has  long  been  the  practice  of  the 
Court  of  King's  Bench  and  Common  Pleas,  for  the  plaintiff,  in- 
stead of  executing  a  writ  of  inquiry,  to  apply  to  the  court  in  term 
F*474l  time, or  to  a  judge  in  vacation,  on  an  affidavit  *of  the  nature  of  the 
actiou,  for  a  rale  or  summons  to  shew  cause,  why  it  should  sot 
be  referred  to  the  master  or  prothonotaries,  in  the  Common  Pleat, 
to  nee  what  is  due  for  principal  and  interest,  and  why  final  judg- 
ment should  not  be  signed  for  that  sum,  without  executing  a  writ 
of  inquiry,  upon  which  the  court  or  judge  will  make  the  rule  ab- 
solute, on  an  affidavit  of  service,  unless  good  cause  be  shewn  te 


(a)  .Smith  v.  Woodcock,  4  T.  R.  691.— Windham  v.  Wither,  Str*.  515. 
—Gelding  v.  Grace,  2  Bla.  Rep.  749 Tidd.  6th  edit.  562. 

(b)  Shepherd  v.  Charter,  4  T.  R.  275. 

(c)  Brown  v.  Messiter,  3  M.  h  8.  281.— Ante,  199. 


(1)  This  is  the  settled  practice  in  the  courts  of  the  United  States  in  all 
cases  where  the  sum  is  certain,  or  may  be  made  certain  by  computation  Jfc-'- 
ner  v.  Marthall>  1  Wheaton,  215. 


OF   PAYMENT   OF  MET    AKD   COSTS,  &C. 

the  contrary.  («)    And  though  formerly  the  Court  of  Exchequer  Sj*t.  2^  Of 
did  not  adopt  this  practice,  (b)  yet  now  it  it  otherwise.  default,  fee 

Jd  the  King's  Bench,  where  interlocutory  judgment  was  signed, 
and  the  plaintiff  died  on  a  subsequent  day  in  the  tern,  the  court 
granted  a  rale  to  compute  principal  and  interest  on  the  bill  on 
which  the  action  was  brought;. (c)  and  in  another  case,  they  re* 
ferred  it  to  the  master,  to  see  what  was  due  for  principal  and  in* 
forest  upon  a  bill  of  exchange,  upon  producing  a  copy  of  the  bill 
verified  by  affidavit  of  the  plaintiff's  attorney,  the  orginal  having 
bees  stolen  out  of  his  pocket,  and  no  tidings  of  it  obtained.  (rf) 

This  practice,  however,  is  confined  to  cases  where  the  declara* 
lion  states  the  bill  or  note,  and  does  not  apply  to  eases  where  the 
instrument  is  not  specially  declared  upon,  (e)    And  it  is  still  ne- 
cessary to  sue  out  a  writ  of  inquiry,  when  the  bill  is  payable  in 
foreign  money,  the  value  of  which,  it  is  said,  can  only  be  proper- 
ly ascertained  by  a  jury,  (f)  (1)    And  in  a  recent  case,  the  court 
would  not  direct  the  master  to  allow  *re~exehange,  in  ah  action        [•475] 
upon  a  bill  drawn  in  Scotland  upon  and  accepted  by  the  defendant 
io  England;  (g)  and  the  court  refused  a  reference  to  the  master, 
in  an  action  of  debt  on  a  judgment  recovered  on  a  bill  of  ex* 
change,  ^fe)     Where,  however,  there  was  a  demurrer  to  one 
count  on  a  bill  of  exchange  and  jadgment  for  the  plaintiff,  and  a 
plea  to  other*  counts  on  which  issue  was  joined,  the  Court  of 
King's  Bench  referred  it  to  the  master,  to  see  what  was  due  to  the 
plaintiff  on  the  former*  (i)    But  in  such  case  a  nolle  prosequi 

(a)  Shepherd  v.  Charter,  4  T.  R.  275.— Rashleigh  v.  Salmon,  1  Hen.  Bis. 
252.— Andrew  a  v.  Blake,  id.  529.— Longman  v.  Fenn.  jd.  541.  In  Chilton  «• 
Harborn,  1  Anstr.  Rep.  249.  it  is  said,  that  tb$  first  case  where  the  court 
granted  this  rule,  was  that  of  Rashleigh  v.  Salmon,  29  Qeo.  3. 1  Hen.  Bla. 
252— Thellusson  v«  Fletcher,  Dougl.  315,  6. 

(6)  Chilton  v.  Harborn,  1  Anstr.  249. 

(c)  Berger  v.  Green,  1  M.  &  S.  229. 

(c/)  Brown  v».Messiter,  3  M.  &  S.  281.    Ante,  19& 

(V)  Osborne  v.  Node,  8  T..  R.  648. 

(fj  Messing  v.  Lord  Massarene,  4  T.  R.  493. — Mauiisel  v.  Lord  Massa- 
•rene,  5.  T.  U.  87.— Nelson  v.  Sheridan,  8  T.  R.  S95.  Cro.  Bliz.  536.  Cro. 
Jac.617.    Tidd,  6th  edit.  598. 

(s)  Napier  *.  Shneider,  12  East.  420.— Goldsmith  v.  Taite,  2  Bos,  fc  Pub 

(/*)  Nelson  v.  Sheridan*  8  T.  R.  395. 
(i)  Duasectyv.  Johnson,  7  T.  R»  473. 


(1)  If  there  be  no  averment  of  the  value  of  the  foreign  money  in  a  bill,  the 
defect  is  cured  by  a  verdict,  firwn  v.  Jtony»  3'DnlL  Rep.  365. 

I  l 


OF   PAYMENT   OF   DEBT   AND    COSTi,   fee. 

Sect,  t.  Of  magt  be  entered  at  to  the  other  Cotints,  which  may  be  done  any 

judgment  by  .       t 

default,  &c.  time  before  final  judgment,  (a) 

The  plaintiff  may,  in  the  King's  Bench,  obtain  a  role  for  re- 
ferring a  hill  of  exchange  to  the  master,  on  the  day  on  which  in- 
terlocutory judgment  was  signed  for  want  of  a  plea;  (b)  but  Wjiere 
*   it  is  signed  upon  demurrer,  as  a  day  is  given  to  the  parties  upon 
the  record,  it  might  be  thought  incongruous  to  deprive  either  of 
them  of  the  whole  of  the  day,  after  he  is  once  possessed  of  it;  aid 
it  has  therefore  been  the  practice  not  to  move  for  such  rule  until 
the  following  day.  (c)    In  the  King's  Bench,  the  rale  nisi  and 
rale  absolute,  must  both  be  served;  but  there  need,  not  be  any  no- 
tice of  taxing;  if  the  defendant  wish  it,  he  must  at  his  peril  take 
care  to  get  a  rule  to  be  present,  (d)    In  the  Common  Pleas,  notiee 
mast  be  given  to  the  defendant  of  the  prothonotary '#  appointment 
to  compute  principal  and  interest  on  the  bill,  in   order  that  the 
defendant  may  have  an  opportunity  of  bringing  forward  any  faett 
which  may  have  occurred  to  reduce  the,  sum  which  the  plaintiff 
seeks  to  recover,  (e) 
[•4761  'Though  the  rule  Nisi  calls  upon  the  defendant  to  shew  caote 

d*  u^di?™  w'y  ^e  matter  •^•■W  not  be  referred  to  the  master,  yet  it  has 
of  promisso-  been  held  in  the  Common  Pleas,  that  no  irregularity  previous  to 
rvaote9'     'the judgment  can  b£  shewn  as  cause  against  tbe  reference.  (/) 
And  the  same  practice  prevails  in  .  the  King's  Bench;  and  in  a 
late  case,  where  the  defendant's  counsel  opposed  a  rule  nisi,  for 
referring  to  the  master,  on  an  affidavit,  showing  that  the  judg- 
ment was  irregular,  it  having  been  signed  without  a  plea  having 
been  demanded,  the  court  determined  that  this  was  no  ground  for 
opposing  the  motion,  and  that  Ja  cross  motion  to  set  aside  the 
judgment  must  be  inade,  which  was  accordingly  done,  and  the 
role  for  referring  to  the  master  was  enlarged,  till  the  motion  of 
'  the  defendant  had  been  discussed  and  determined,  (g) 

When  the  plaintiff  proceeds  to  ascertain  the  damages,  by  exe- 

(a)  Hesldv,  Johnson,  2  Smith's  Hep.  46,  7.    1  Strange,  533.    Tidd.  6th 
edit  599.  , 

,    (6)  Pocock  v.  Carpenter,  3  M.  &  S.  109. 

(c)  Id.  ibid.  3  SmithVRep.  179.    Tidd,  6th  edit  597. 

(if)  ScUin  t>.  Dufton,  Hit.  1813.— Farmer  v.  Wood,  Bast  1816.— MS.  of 
Mr.  Le  Blanc. 

(e)  Braiming  v.  Patterson,  4  Taunt.  487.  TidcL  6tU  edit.  597. 

(J)  Pell  v.  Brown,  1  Bos.  fc  Pul.  369. 

(>)  Marshal)  p-  Van  Omergn,  K,  B,  Trin,  1818. 


OF   FAYlfBHT  OV   DEBT  AND   COST!,   ScC 

citing  a  writ  of  inquiry,  he  need  not  adduce  any  evidence,  bat  Sect  3.  Of 

iloold  produce  the  bill,   which  it    will   not  be   necessary    to  deft^MuJ 

prove;  (a)  for  where  the  action  is  founded  on  the  instrument  itself, 

letting  judgment  *go  by  default  is  an  admission  of  the  cause  {it  ac-        [*477] 

lion,  and  of  the  defendant's  liability  to  the  amount  of  the  bill;  (b) 

and  the  only  reason  why  the  production  of  the  bill  is  required,  is, 

that  it  may  be*  seen  whether  or  not  aAy  part  of  it  has  been 

paid:  (c)  for  the  same,  reason,  the  defendant  will  not  be  suffered 

to  give  in  evidence  any  matter  in  defeasance  of  the  action,  (d)  (1) 

The  defences  of  which  the  defendant  may  avail  himself  in  J^j^  % 
this  action,  are  founded  either  on  a  mis-statement  in  the  decla-  defense, 
ration  of  the  cause  of  action*,  or  on  some  defect  in  the  right  of  ac- 
tion itself.  Those  of  the  first  description  are  taken  advantage 
of  by  a  general  or  special  demurrer;  by  a  general  demurrer  when 
the  mis-statement  is  substantially  bad,  and  by  a  special  demurrer 
when  it  is  only  formally  so.  Defences  arising  from  a  defect  in  the 


'.« 


(a)  Greene  v.  Hearne,  3  T.  R.. 301. —Bui.  Ni.  Pri.  278.— Thellussou  v. 
Fletcher,  Dougli  316.  n.  2.— Golding  v.  Grade,  2  Bit,  Rep.  749. 

Bevis  and  LindselJ,  Stra.  1149.  On  executing  a  writ  of  inquiry  in  an  ac* 
tion  on  a  note,  the  plaintiff'  did  not  produce  the  subscribing  witness,  but  of- 
fered other  evidence  that  it  was  the  defendant's  hand,  and  the  court  held  that 
sufficient.  For  the  note  being  set  outjn  the  declaration  is  admitted,  and 
the  only  use  of  producing  it  is,  to  see  whether  any  payment  is  indorsed  upon 
it.  .   .  '  *•• 

Greene  v.  Hearne,  3  T.  R.  301.  Upon  a  rule  nisi  to  set  aside  an  inquisi- 
tion against  the  acceptor  of  a  bUl  of  exchange,  it  was  urged  that  the  bill, 
though  produced  before  the  jury,  was  not  proved,  but  the  court  held,  that  by 
aufi'e ring  judgment,  the  defendant  admitted  the  acceptance  of  the  bill,  ana 
v*s  liable  to  its  amount;  and  Duller,  J.  said  the  only  reason  of  producing  the 
bill  is  to  see  Whcther'any  part  of  it  is  paid. 

M  ills  v.  Lyne,  B.  R.  Hill.  26  G.  3.  Bayl.  227.  note.  g.  On  a  writ  of  inquiry 
in  an  action  upon  a  note,  the  sheriff' directed  the  jury  to  give  nominal  dams** 
get  only,  because  the  plaintiff  could  not  prove  the  note.  Lawrence  insisted 
that  the  plaintiff  was  bound  to  produce  the  note  (because  a  receipt  of  part. 
might  have  been  indorsed  thereon]),  and -to  prove  the  defendant's  signature* 
hot  per  Duller,  J.  **  If -you  had  paid  part  you  might  have  pleaded  it,  out  von 
have  let  judgment  go  for  the  whole,**  and  the  court  set  Aside  the  inquisition. 

(6)  Anonymous,  3  Wils.  155.— Shepherd  v.  Charter,  4.  T.  R.  275. 

(c)  Per  Buller,  J.  in  Greene  v.  Hearne,  3  T.  R.  301. 

(d)  East  India  Company  v.  Glover,  1  Stra.  612*— Shepherd  v.  Charter,  4 
T.  R.  275. 


W^M 


(1)  But  tfie  note  should  conform  to  the  allegations  of  the  declaration, 
otlierwise  it  is  not  evidence  on  a  writ  of  inquiry.'  Therefore,  where  the  de- 
claration did  not  allege  when,  the  note  was  payable,  and  the  note  produced 
was  payable  at  60  days,  the  variance  was  held  fatal;  for  a  note,  in  which  no 
time  of  payment  is  mentioned,  is  payable  on  demand,  Sheeletf  v.  JHandteWZ, 
?  Craned.  Rep  208. 


OF    PAYMENT   0'    DSBT   AND  v  COSTS,    &€. 

Sect.  3.  Of  right  of  action  itself,  are  brought  forward  either  in  the  shape  of 
defence San  a  BPec>al  P^a»  or  are  given  in  evidence  under  the/general  issue 
of  non-assumpsit.  They  consist  either  of  a  denial  that  the  plain- 
tiff ever  had  cause  of  action,  or  admitting  that,  he  once  had,  of  an 
assertion,  that  it  is  either  suspended  or  extinguished.  And  a  plea 
to  au  extent  in  aid,  stating  that  the  defendant  had  accepted  a 
l>ill  drawn  opon  him  by  the  original  debtor,  and  which  did  not  be- 
come due  till  the  day  after  the  inquisition  was  taken,  i* good, al- 
though the  defendant  had  refused  payment,  and  the  original 
debtor  to  the  crown  had  been  obliged  to  take  it  up.  (a) 

Those  of  the  first  description  are  also  divisible  into  two  heads, 
namely,  those  defences  which  deny  that  the  instrument  de- 
clared on  was  jnade,  indorsed,  or  accepted,  or  that  the  defendant 
was  party  to  it;  and  those  which -admit  such  facts,, hut  allege  that 
the  contract,  supposed  to  have  been  raised  by  them,  was  void  or 
f  *4?s]  voidable,  on  account  of  the  incapcityof  the  defendant  *to  con- 
tract, as  in  the  case  of  infancy  or  coverture,  or  on  aeoouutof  the 
want  of  ctmsideration,  or  the  illegality  of  it,  or  on  the  ground  of 
an  improper  presentment  for  acceptance,  or  payment,  or  negleet 
to  give  notice  of  the  dishonour  of  the  bill,  or  some  laches  of  the 
holder)  or  the  person  from  whom  he  attempts  to  derive  au  interest 
in  the  instrument;  or,  admitting  there  once  existed  a  valid  contract, 
insist  that  it  was  performed  by  payment  or  otherwise;  or  if  unper- 
formed, that  there  was  some  legal  excuse  for  the  non-performance 

i 

of  it  as  a  release  or  parol  discharge  before  breach,  (b)  Bnt  we  have 
seen  that  the  defendant  cannot  give  in  evidence,  as  a  defence,  a 
parol  agreement  to  renew,  (c)  '      * 

Defences  of  the  second  description,  namely,  those  which  admit 
that  the  plaintiff  once  had  cause  of  action,  but  insist  that  it  no 
longer  exists,  are  either  such  as  allege  that  the  plaintiff  is  under 
an  existing  disability  to  sue,  by  his  being  an  outlaw,  alien  enemy, 
bankrupt,  &c.  or  that  the  defendant  is  under  a  disability  to  be 
sued,  either  by  hi?  being  an  insolvent  debtor,  bankrupt,  &e.;  or 
that  the  action  is  discharged  by  an  accord  and  satisfaction^)  ar- 
bitrament, release,  (which  we  have  seen,  may,  in  the  ease  of  bills, 


(a)  The  King  v.  Dawson,  1  Wightw.  32.  ante,  123. 

(6)  Ante,  245,  6,  7. 

(r)  Hoare  v.  Graham,  3  Campb.  57,  ante,  61,  2. 

(rf)  What  is  not  a  satisfaction  see  Noxsia  u.  Aylett,  2  Campb.  339,  30. 


.0*  PAYUKVT  OF  PUT  A»P  COfTi,  &•> 

bebyptrol,)  former  recovery  for  the  tame  Mn^feDdef»  wt-off^^^J\ 
■or  like  statute  of  limitations*  (a)  defence* 

Tie  statute  of  linitations  begins  to  operate  onlj  from  the  time 
irks  the  bill,  &e.  is  doe,  aad  not  in  general  from  the  date;  (V) 
tod  therefore  the  plea  in  an  aetion  against  an  aeeeptor  ofabill 
or  maker  of  a  note,  when  payable  after  date  shonld  be  actio  nun 
cecrevU,  and  not  non-assumpsit  infra  sex  annos.  (c)  . 

•Where  a  bill  or  note  is  payable  a  certain  time '  after  sight  no  [**?•] 
debt  aeeraes  until  H  has  been  presented  to  the  drawee,  therefore  •  .. 
the  statute  of  limitations  iaao  bar  to  sneh  a  note  unless  it  has 
bees  presented  for  payment  six  years  before  the  action  was  eom- 
veeeed.  (rf)  "With  respeet  to*  promissory  notes  payable  on  de- 
mand it  Has  been  held  that  the  statute  runs  from  the  date  of  the 
note,  aad  not  from  the  time  of  the  demand,  (t)  An  indorsement 
on  a  bill  or  note  by  the  holder  of  the  payment  of  intfrest  within 
fix  years  may  be  given  in  evidence 'to  prevent  the  operation  of 
the  statute  of  limitations  if  it  were  bona  fide  made  when  the  sin 
years  had  not  elapsed.  (/) 

An  acknowledgement  by  one  of  several  drawers  of  a  joint  and 
several  promissory  note  will  take  the  ease  out  of  the  statute  as 
against  any  one  of  the  other  drawers  in  a  separate  action  on  the 
note  against  him.  (e»)  (1)  And  in  an  action  against  A.  on  the  joint 
asd  several  promissory  note  of  himself  and  B.  to  take  the  case  out  , 
of  the  statute  of  limitations  it  is  enough  to  give  in  evidence  a  letter 
tvriuen  by  A*  to  B.  within  sii  years,  desiring  him  to  settle  the 

(a)  Chievly  v.  Bond,  4  Mod.  105. 

(6)  Whittersheim  v,  the  Countess  Dowager  of  Carlisle,  1  Hen.  Bla.  631.— 
Renew  v.  Axton,  Carth.  3.  'As  to  the  point  when  the  statute  of  limitation 
begins  to  run  on  a  note  payable  on  demand,  Topham  v.  Braddick,  1  Taunt. 
575, 6.— Sir  William  Jones,  194— Godbolt,  437.  12  Mod.  444.-15  Yes.  juo. 
487. 

(c)  Josselyn  v.  Lacier,  10  Mod.  294. 

(d)  Hotmes  v.  Harrison,  2  Taunt.  323.  > 

(e)  Christie  v.  Fonsick,  C.  P.  London  Sittings  after  M.  T.  52  Geo.  3.  Sir 
J.  Mansfield.  2  Selwyn  4th  ed.  131.  339— Capp  V.Lancaster,  Cro.  Eliz.  548, 
-ttumball  v.  Ball,  10  Mod.  38.-3  Salk.  227— Ante,  321.  Sed  quaere,  see 
14  East. 500.— 3  Campb.  439—1  Taunt  575,  6.— Sir  W.  Jones,  194-God- 
bolt,437.— 12  Mod.  444 15  Ves.  jun.  487. 

CJ)  Searle  v.  Lord  Harrington,  2  Stra.  820.— 2  Yes.  sen.  43. 54. 
(S)  Whitcomb.v.  Whiting, JDougl.  652.  3. 


(1)  The  same  point  has  been  ruled  in  the  United  States,  even  when  the 
acknowledgment  was  made  after  the  dissolution  of  the  partnership.  Smith 
t.  Ludlow,  .6  J6hn  Bep.  267.  See  Clement*  ▼.  WiUkam^  February  Term, 
1814.  MSS.  Siip.  Court. 


OF  PATMBKT  OF   DgBT  AND   COSTS,  &C 

Sect.  3.  Of  debt  (a)  *feut  tie  acknowledgement  by  one  partner  to  bind  ike 

defencef  othcr  nD9t^11  *ne**  ca,e»  D*  c'ear  and  "plieity  and  therefore  it 
is  not  sufficient  in  order  to  take  a  ease  oat  of  the  statute  of  limita- 
tions in  an  action  on  a  promissory  note  to  shew  a  payment  by  a 
joint  maker  of  the  note  to  the  payee  within  six  years,  so  as  to 
throw  it  upon  the  defendant  to  shew  that  the  payment  wis  not 
made  onraccount  of  the  note,  (ft)  •  Where  the  acceptor  of* bill  of 

[*480]        exehadge  acknowledges  his  acceptance,  and  that  he  had  bee* 'li- 
able, but  said  that  he  was  not  liable  then  because  it  was  out  of 
.  date,  and  that  he  would  not  pay  it,  and  that  it  was  not  id  his  power 
to  pay  it,  this  was  deemed  sufficient  to  take  the  case  out  of  the 
statute,  (c)  * 

It  has  been  held,  that  where  one  of  two  drawers  of  a  joint  and 
several  promissory  note  haying  become  a  bankrupt,  the  payee  re- 
ceive a  dividend  under  the  commission  on  account  of  the  note,  Aii 
will  prevent  the  other  drawer  from  availing  himself  of  the  statute 
in  an  action  brought  against  him  for  the  remainder  of  the  mosey 
due  on  the  note,  the  dividend  having  been*  received  withioiii 
years  before  the  Action  brought,  (d)  But  in  a  recent  case  where 
one  of  two  joint,  drawers  of  a,  bill  of  exchange  became  bankrupt, 
and  under  his  commission  the  indorsee  prove  a  debt  (beyond  the 
amount  of  the  bill)  for  goods  sold,  See.  and  they  accepted  the  bill 
as  a  security  they  then  held  for  their  debt,  and  afterwards  re- 
ceived a  dividend;  it  was  held,  that  in  an  action  J>y  the  indorsees 
of  the  bill  against  the  solvent  partner,  the  statute  of  limitations 
'  was  a  good  defence,  although  the  dividend  had  been  paid  by  the 
assignees  of  the  bankrupt  partner  within  six  years,  (e) 

With  respect  to  the  mode  of  taking  advantage  of  these  defences, 
those  which  in  effect  deny  that  the  bill,  &e.  was  made,  or  that  the 
defendant  or  plaintiff  was  party  to  it,  such  as  those  which  are 
founded  on  some  defect  in  the  instrument,  apparent  on  the  fate 
of  it,  or  on  the  ground  that  the  supposed  drawing,  acceptance,  or 
indorsement,  do  not  amount  to  such  act,  cannot  be  pleaded,  aad 
•  can  only  be  taken  advantage  of,  under  the  general  issue  of  non- 
assumpsit  to  which  they  amount.  But  all  defences  which  admit 
the  existence  of  a  contract,  but  allege  that  it  was  never  binding' 


(a)  Holliday  v.  Ward,  3Campb.32.  and  see  11  East,  585^— 1  Stark.  81. 

b)  Holme  v.  Green,  1  Stark.  488. 

c)  Leaper  v.  Tutton,  16  East.  420. 

d)  Jackson  v.  Fairbank,  2  Hen.  Bla.  340. 
(e)  Brandram  v.  Wharton,  1  Bar.  and  Aid.  463, 
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ON  PAYMENT  07   »9ST  AND   COSTS,    See. 

•  • 

or  that  if  it  were,  it  was  either  performed,  or  'discharged  before        [*48i} 
breaeb,  may  be  pleaded  specially;  (a)  though  in  general,  matters  ^t;i^a^ 
which  deny  that  the  plaintiff  ever  had  cause,  of  action,  are  not  de&noe. 
pleaded,  bat  are  given  in  evidence  under  the  general  issue  of  non- 
assumpsit,  which  puts  the  plaintiff  on  proof  of  his  right  of  ac-  i 
tioo;  where,  however,  such  defenees'lie  more  in  the  knowledge 
of  the  defendant  than  the  plaintiff,  as  in  the  case  of  infancy  and   • 
coverture,  it  is  considered  fairer  practice,  to  plead  them  in  the 
fint  instance,  or  give  notice  of  them  to  the  plaintiff  previously 
to  the  trial  of  the  cause,  as  otherwise  the  plaintiff  may  be  sur- 
prised by  them  at  the  trial.    Defences  of  the  second  description, 
which  admit  that  the  plaintiff  once  had  right  of  action,  are  usual- 
ly  pleaded;  and  a  tender,  set-off,  bankruptcy,  or  insolvency  of 
the  defendant,  and  the  statute  of  limitations,  must  in  all  cases 
he  pleaded,  (b)                                .....' 

■ 

(«)  Hatton  v.  Morse,  1  Salk.  394«-^H«8sey  v.  Jacob,  1  Lord  fcaym.  88,9. 
-Com.  Dig.  Ut.  Pleader,  E.  14. 
(b)  Draper  v.  GUssop,  1  Lord  Baym.  153. 


[•*8*1  *Ctf AFTER  IV. 

ft 

•t  T*fc  BVtDUCK  IJT  aw  actio*  of  a  brx»  son,  &0. 

THE  evidenee  to  he  addaced  in  an  action  on  a  bill  or  note,  is  to 
be  considered  with  reference,  first,  to  the  plaintiff's  cause  of  ac- 
tion; and  secondly,  the  defendant's  answer  to  the  action. 

JThe  evidenee  which  the  plaintiff  should  adduce  in  support  of 
bis  declaration,  in  which  the  bill,  &c.  is  set  forth,  may  be  eon- 
sidered  with  reference,  first,  to  the  facts  which  mu*t  be  preyed; 
and  secondly,  to  the  manner  of  proving  those  facts.  .. 
What  fact*  With  respect  to  the  facts  which  must  be  proved,  the  evidence 
must  prove.  *8  *°  a*'  ca8e8  governed  by  the  pleadings,  it  being  necessary  to 
prove  every  thing  put  in  issue,  and  no  more*  When  the  general 
issue  of  non-assumpsit  is  pleaded,  (he  plaintiff  must  prove  every 
material  allegation  in  his  declaration,  the  requisites  of  which 
have  been  already  stated;  but  on  an  issue  taken  on  a  special 
plea,  replication,  or  rejoinder,  if  there  be  no  plea  of  non-assump- 
sit, it  is  only  necessary  to  prove  the  particular  point  referred  to 
the  jury,  for  whatever  is  not  expressly  denied;  is  admitted  by  the 
pleading;  and  on  the  same  principle,  where  the  issue  lies  only 
on  the  defendant,  as  where  it  is  joined  on  the  plea  of  infancy, 
and  there  is  no  other  plea,  it  is  not  incumbent  on  the  plaintiff  to 
adduce  any  evidence  in  support  of  his  declaration. 

Under  the  general  issue,  the  plaintiff  must  prove, 

1st.  That  the  bill  or  note,  declared  on,  was  made  as  stated  is 
the  declaration,  either  in  Words,  or  that  its  legal  operation  was 
as  therein  described. 

2dly.    That  the  defendant  became  party  to  the  bill  as  alleged 
in  the  pleadings. 
r»483l         •  ***ty-  The  plaintiff's  interest  in  the  bill,  as  indorsee,  bearer, 
&c.  and  sometimes  the  consideration  which  he  gave  for  it. 

4thly.  The  special  averments;  and  the  breach  of  the  defendant'! 

contract 

We  will  consider  each  of  these  heads  in  their  natural  order, 
and  the  mode  of  proof  to  be  adduced  in  support  of  them. 


bF  .THE  KVIDKHOB. 

• 

Is*.  Tke  MB  or  note  and  the  allegations  respecting  U  mast  be  j£  bULaa°f 
proved  a*  described  in  the  declaration,  in  terms,  or  in  substanee,  described, 
whoever  may  be  the  defendant,  and  any  material  variance  will 
be  fatal,  (a)  If  there  were  any  mistake  in  the  date,,  or  cirenm- 
itinees  of  the  instrument  necessary  to  be  explained,  then  evidence 
most  be  ftddueed  accordingly.  And  if  the  plaintiff  sue  on  a  promis- 
sory note  whieh  purports  to  be  payable  to  a  person  of  a  different 
name,  he  should  be  prepared  with  evidence,  that  he  was  the.per- 
100  intended,  (b) 

In  an  action  against  the  acceptor  or  indorser  of  a  bill,  (c)  or 
the  indorser  off  a  note,  (d)  the  hand-writing  of  the  drawer  of  the 
bill  and  the  maker  of  the  note,  are'  considered  a*  admitted  and 
need  not  be  proved,  nor  ean  it  be  contradicted  by  the  defendant, 
and  the  cireu Distance  of  its  having  been  forged  constitutes  no 
defeoee,  unless  it  appear  that  the  bill  was  accepted  before  the 
drawee  had  sight  of  the  bill,  in  whieh  ease  *it  is  said,  that  the  t*484j 
drawer's  hand -writing  must  be  proved,  (e) 

Id  an  action  against  the  drawer  or  indorser  of  a  bill  for  default 
of  payment,  it  is  unnecessary  to  allege  that  it  was  aeeepted,  but  if 
it  he  stated  it  must  be  proved;  (f)  though  proof  of  an  express 

m 

(a)  Aste,  452. 

(6)  Willi*  t/.  BArrett,  2  Stark-  29-. 

(c)  Wilkinson  v.  Lulwedge,  1  Stra.  648.— Jenys  v.  Fowler,  2  Stra.  946.— 
Price  v.  Neale,  Burr.  1351.— 1  BU.  Rep.  390 — Per  Daftpier,  J.  in  Bass  v. 
Hive, 4M.&S.  1.5, ante, 241,  n.  3.— Bayl.  217. 

(d)  Free  and  others  t>.  Hawkins,  1  Holt,  C.  N.  P.  550.  Tn  an  action  against 
the  payee  of  a  promissory  note,  who  was  likewise  the  indorser,  held  that  his 
indorsement  was  an  admission  of  the  hand-writing  of  the  maker.  Action  by 
indorsee  against  the  payee  of  a  promissory  note,  of  which  Sir  Robert  Salis- 
bury was  the  maker,  and  the  defendant  became  the  payee  and  indorser  as 
uirety  for  Sir  R.  S.  to  the  plaintiffs.  The  only  evidence  of  the  making  of 
the  note  by  Sir  R.  S.  was  by  proving  the  indorsement  of  the  note  by  the  de- 
fendant, which  was  objected  to  by  Lens,  Serjeant.  But  Gibbs,  C.  J.  ruled 
from  the  analogy  of  a  bill  of  exchange,  where  the  acceptance  is  an  admission 
of  the  hand  writing  of  the  drawer,  that  the  indorsement  by  the  payee  is  an 
admission  of  the  hand-writing  of  the  maker. 

(*)  W.  ibid.— Bayl.  219.^-Feake,  Ev.  4th.  cd.  218,  sed  quare. 

(/J  Jones  t>.  Morgan  and  another,  2  Campb.  474.— Bayl.  181, 219,  220— 
Waynam  t>.  Bond,  1  Campb.  174. 

Jones  v.  Morgan  and  another,  2  Campb.  474.  This  was  an  action  on  a 
bill  of  exchange  drawn  by  the  defendants,  payable  to  their  own  order,  and 
indorsed  by  them  to  the  plaintiff.  The  bill  was  drawn  upon  one  T.  Burt,  by 
whom  it  was  dishonoured  for  non-payment,,  and  the  declaration  unnecessarily 
sUted  that  he  had  accepted  it  according  to  the  usage  and  custom  of  mer- 
chants. No  evidence  could  be  adduced  of  his  band-writing,  but  it  appeared 
that  after  the  bill  was  due,  one  of  the  defendants  several  times  promised  the 
plaintiff  to  pay  it  The  plaintifFs  counsel  contended  there  was  no  necessity. 
to  prove  the  acceptance,  as  it  had  been  stated  unnecessarily,  the  liability  of 
"tie  defendants, at  all  events  attaching,  upon  the. non-payment  of  the  bill,  and 

Kk 


.OF  THE   EVIDBNOB.  v 

1st.  Proof  of  promise  of  payment  by  the  drawer  after  the  bill  was  due,  pre- 

described,      eludes  the  necessity  of  proving  such  acceptance,  (a) 

If  the  bill  were  in  foreign  money  it  should  be  proved  what  was 

/  the  rate  of  exchange,  and  value  of  stich  money,  at  the  time  lbe 

bill  became  due;  and  if  the  bill  were  payable  at  usances,  the  do- 
ration  of  such  usances  should  be  proved. 

Mode  of  pro-      With  respeet  to  the  mode  of  proving  the  bill,  and  the  alkga- 
™      *     ,  tions  respecting  if,  on  the  rule  that  the  plaintiff  must  addaeein 
support  of  his  action  the  best  evidence  in  his  power,  he  most  in 
general  produce  the  instrument  declared  on,  in  proof  of  the  alle- 
gations that  it  was  made,  and  proof  of  the  mere  loss  of  the  bill 

|/48ft]  *  wj||  ttot  [n  general  excuse  the  non  "production  oCH.  (b)  Where, 
however,  it  can  be  proved  that  the  original  bill  has  been  destroy- 
ed, (c)  or  that  it  is  withheld  by  the  defendant,  (d)  it  will  suffice 
to  produce  a  copy,  or  to  give  parol  evidence  of  its  contents;  and 
where  the  defendant  tore  his  own  note  of  band,  a  coipy  was  ad- 
mitted as  good  evidence,  (e)  But  in  these  cases,  the  plaintiff 
must  shew  sufficient  probability  to  satisfy  the  court,  that  the  ori- 
ginal note  was  genuine.  (/)  And  it  has  been  decided,  that  wlies 
the  original  note  is  in  the  hands  of  the  defendant,  the  plaintiff 
must  give  him  notice  to  produce  it,  or  he  will  not  be  allowed  to 
go  into  evidence  of  its  loss  or  contents;  («*)  and  this  rule  has  even 
been  considered  as  applying  to  an  action  of  trover,  for  a  bill  of 
exchange  in  the  possession  qf  the  defendant;  (h)  but  it  is  now  es- 
tablished, that  in  such  action  of  trover,  or  in  any  other  proceed- 
ing, as  on  an  indictment  for  stealing  a  bill,  or  for  forging  a  note 
which  the  defendant  swallpwed;  necessarily  imports  that  tbe 

at  any  rate,  that  the  acceptance  wa9  admitted  by  the  promises  to  pay  after 
the  bill  was  due,  and  in  the  plaintiff's  hands.  Lord  Kllenborosgh  wfl*  den** 
ly  of  opinion  that  the  acceptance  b.in^  stated  in  the  declaration  muH  bepnvtd, 
apd  he  was  inclined  to  thin*  at  the  trial,  that  the  promises  to  pay  did  not 
amount  to  an  admission  of  an  acceptance,  he  therefore  directed  a  nonsuit. 
But  upon  a  motion  in  the  ensuing  term,  to  set  the  nonsuit  aside*  his  Lord- 
ship and  the  rest  of  the  court  thought  u]>on  authority  of  Lundiev.  Robertsou. 
7  East.  231,  that  the  promises  to  pay  were  a  sufficient  admission  of  the  ac- 
ceptance, and  upon  the  same  eyidence  at  the  sittings  after  Michaelmas  Term 
last,  the  plaint  iff  had  a,  verdict.  See  also  Bosanquet  v.  Anderson,  6  Esp.  B- 
43,  post,  507.  note. 

(a)  Id  ibid.— Bosancjuet  v.  Anderson,  6  Eap.  43,  post,  507. 

(b)  Ante,  197,  8. 
(r)  Ante,  200. 
(</)  Ante,  197. 

(«f)  Per  Holt,  C.  J.  Anonymous,  Ld.  Raym.  731. 
( f)  Moodier  t>.  Lake,  1  Atk.  446. 
fo)  Phil,  on  Evid.  3d  edit.  389. 
•    '  Ifi)  Cowan  t>.  Abrahams,  1  Esp.  Rep.  50.     •  *« 
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plaintiff  means  to  charge  the  defendant  with  the  possession  of  the  1st.  Proof  of 
instrument,  no  notice  to  produce  need  be  served  upon  him.   (fc)  described. 
Where  a  notice  has  been  given  in  order  to  let  in  the  secondary 
evidence,  the  service  of  such  notice,  and  the  destruction  or  deten* 
lion  by  the  defendant  of  the  instrument,  most  be  proved*  (b) 

It  there  was  a  subscribing  witness  to  the  bill  or  note  or  to  an 
indorsement  thereof,  then  in  an  action  against  the  drawer  of  the  . 
bill  or  the  maker  of  the  note,  it  will  be  necessary 'to  subpoena 
such  witness,  and  if  there  be  any  doubt  as  to  his  proving  that  he 
saw  the  defendant  write  his  name,  the  subscription  must  be  proved 
by  some  other  evidence,  whieh  will  in  *that  case  be  admissable;  (c)  [*4g6] 
and  if  a  person  who  sees  a  defendant  sign  a  promissory  note,  but 
is  not  desired  by  the  parties  to  attest  it,  he  cannot  by  afterwards 
by  putting  his  name  to  it,  prove  it  as  an  attesting  witness*  (d) 

If  the  subscribing  witness  be  dead,  proof  of  his  hand-writing, 
and  that  the  defendant  was  present  when  the  note  Was  prepared 
is  sufficient,  without  proving  the  hand*writing  of  the  defen- 
dant (e)  And  in  an  action  on  a  promissory  note,  to  whieh  there 
was  a  subscribing  witness  who  had  since  become  insane,  it  was 
held,  that  proof  of  his  hand-writing  was  sufficient  to  prove 
the  making  of  tjie  note.  (/)_  But  it  seems  most  prudent,  in  these 
eases  to  be  prepared  with  proof  of  the  hand-wViting  of  the  maker, 
and  of  the  witness,  in  order  to  establish  the  identity  of  the  maker; 
and  in  the  first  mentioned  case,  where  the  witness  was  dead,  it 
was  doubted  whether  the  mere  proof  of  his  hand-writing,  without 

[a)  How  v.  Hall,  14  East.  274.— Phil,  on-  Evid.  3d  edit.  391. 

(4)  Phil,  on  Evtd.  3d  edit.  390. 

(c)  Lemon  v.  Dean,  Lancaster  Lent  Aaeizes,  1810.  cor,  Le  Blanc,  J.  2 
Cainpb.  636.  Action  on  a  promissory  note,  which  appeared  to  be  witnessed 
ty  one  Bentley.  Bentley  was  called,  and  swore  that  he  did  not  see  the  de- 
t-ndant  subscribe  the  note,  but  the  defendant  merely  desired  him  to  try  to 
write  his  name  upon  the  paper,  and  that  he  did  not  observe  whether  any 
I'nnj  wa«  at  that  time  written  on  it.  Plaintiffs  counsel  then  proposed  to 
'•»ll  witnesses  to  prove  the  defendant's  hand-writing1.—- Williams  objected, 
t'nat  there  being  a  subscribing  witness  to  the  note,  who  was  not  incompetent, 
■toother  evidence  of  it  could  be  given.  He  cited  Phipps  v. Parker,  1  Campb. 
412.— Le  Blanc,  J.  "  I  will  make  no  observation  updn  that  case.  It  may  bo 
•Utin^uistuble,  as  there  the  instrument  was  a  deed.  But  1  am  quite  clear, 
that  if  the  subscribing  witness  to  a  note  when  called  cannot  prove  it,  by 
reason  of  his.not  having  seen  it  drawn,  the  plaintiff  may  proceed  to  prove  by 
tttar  mean*."  -Vide  Fasaet  v.  Brown,  Peake  Rep.  23.— Grellier  v.  Kcalc, 
lb.  146.  V 

('0  M4Craw  *.  Gentry*  3  Campb.  232.   ' 
(e)  Nelson  v.  Whittall,  1  Setor.  fc  Barn.  19. 

if)  Per  Ld,  Eltenborougb,  Currie  v.*  Child,  3  Campb.  283.  cited  in  Nelson 
■  •  Whiiudl,  1  Sclw.  &  Barn.  22.  n.  a.  and  see  Cough  v.  Cecil,  8ehr.  4th 
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1st.  Proof  of  the  evidence  of  the  defendant's  having  been  present  when  it  wu 
described8     P^Pare^»  would  have  sufficed,  (a)    It  has  recently  been  deler- 
1  "4871         mined,  that  where  *is«ue  is  foubded  on  a  plea  of  non  est  factum, 
in  an  action  on  a  bond,  some  evidence  must  be  given  of  the  ideali- 
ty of  the  party  executing  the  deed,  which  is  not  to  be  assented 
from  its  having  been  executed  by  a  person  ill  his  name,  in  the 
presence  of  the  attesting  witness,  who  was  unacquainted  with 
him.  (b)  The  payment  of  money  into  court  generally  preeludeitta 
defendant  from  disputing  the  validity  of  the  bill,  or  shewing 
that  it  is  improperly  stamped*  (c)    In  such  case  the  plaintiff 
should  on  the  trial  produce  the  rule,  and  it  will  not  suffiee  to  eail 
the  attorney  to  prove  that  he  took  the  money  out  of  court,  (d) 
2dly.  Proof       Secondly,  It  must  be  proved  that  the  defendant  was  a  party  to 
ant  was  party  ^e  ^  or  R0*e*    Thus  .in  an  action  against  the  acceptor  of  a  bill, 
to  the  bill,     it  mutt  be  proved,  that  the  defendant  accepted  the  biH  either 
verbally  or  in  writing}  (e)  and  if  the  acceptance  was  made  by  ai 
agent,  ic  must  be  shewn  that  he  was  legally  authorised  by  the 
principal;  (f)  and  in  general  the  agent  himself  should  be  subpee- 
(  naed;  but  it  is  not  in  all  cases  necessary-  to  subpoena  the  agent 
himself:  thus  in  an  action  on  a  policy  of  insurance,  the  affidavit 
of  a  person,  stating  that  he  subscribed  the  policy,  on  the  behalf  of 
the  defendant,  which  affidavit  the  defendant  himself  had  previ- 
ously tiaed  on  a  motiom  to  put  off  thetrial,  was,  under  the  particu- 
lar circumstances,  admitted  as  proof  of  the  agency;  for  the  de- 
fendant having  ased  the  affidavit  for  such  a  purpose,  most  bi 
[*488j         considered  as  "having  known  and  adopted  its  contents, ; though  the 
single   circumstance  that  tne  affidavit  purported  to  hare  been 
made  by  a  person  as  agent,  would  not  have  been  a  sufficient 

<a)  Per  ttayley,  J.  in  Nelson  v.  Whittall,  1  SeTw.  ic  Barn.  21.  "  It  is hiJ 
down,  in  Mr.  Phillip's  Treatise  on  the  Law  of  Evidence,  that  the  proof  ot 
the  hand-writing  of  the  attesting  witness  is,  in  all  cases,  sufficient.  I  *l**F 
felt  this  difficulty,  that  that  proof  alone  does  not  connect  the  defendant  wi* 
the  note.  If  the  attesting  witness  himself,  gave  evidence,  he  would  pr*«» 
•;  .  not  merely  that  the  instrument  was  executed,  but  the  identity  of  the  pw*00 

so  executing  it;  but  the  proof  of  the  hand-writing  of  the  attesting  wfojetf 
establishes  merely,  that  some  person  assuming  the  name,  which  tbe  instru- 
ment purports  tp  bear,  executed  it,  and  it  does  not  go  to  establish  the  idea- 
tity  of  that  person;*  and  in  that  respect  the  proof  seems  to  rae  defective,  jj 
this  case,  however,  there  is  evidence  sufficient  to  connect  the  defendant  witn 
the  note,  for  he  was  present  in  the  room  when  it  was  prepared. ' 

(b)  Per  Dampier,  J.  in  Middleton  v.  Sandford,  4  Campb.  34. 

(c)  Israel  r.  Benjamin,  3  Campb.  40. 
•     {d)  Id. ibid, • 

(e)  Ante,  221  to  238. 

(/)  Johnson  v.  Mason,  1  Esp.  Rep.  90. 
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proof  of  hit  being  infested  witk  th*t  autkority;  (a)  and  when  dllj.  F^oof 
?.       ,  j..*.  Ajim       l/aj  that  defend- 

itfeas  been  proved  that  A.  is  agent  of  B.,  whatever  A.  does  or  ant  was  party 

mji,  or  writes,  in  the  making  of  a  contract,  at  agent  of  B.,  is  ^the  bill, 
admissible  in  evidence,  because  it  is  part  of  tfie  contract  which  ho 
makes  for  B.,  and  which  therefore  binds  hip,  but  it  i»  net  admis- 
sible as  the  agent's  aeeoaot  of  what  passes.  (6)  In  an  action 
against  several  acceptors  of  a  bill,  or  makers  of  a  note,  the  hand- 
writing of  each  must  be  proved;  (c)  or  it  must  be  shewn  that  a 
partnership  existed  at  the  date  of  the  instrument,' and  that  the 
partnership  name  was  written  by  one  of  the  partners  or  *  their  *  [*499] 
agent.  (<2)  If  the  partnership  be  established,  then  it  will  suffice 
to  prove  an  admission  by  one  of  the  defendants  of  the  hand-writ- 
ing of  one  of  the  partners  to  the  acceptance)  in  the  name  of  the1 


(a)  Johnson  v.  Ward,  6Esp.  Rep.  48.— Phil,  Bvid.  3d  ed.  79. 

(A)  Per  Gibbs,  J.  in  Langhorn  v.  Allnutt,  4  Taunt.  519.— Phil.  Evid.  Sd 
cd.78. 

(c)  Gray  v.  Palmers  and  another.  I  Ksp.  Rep.  135.— Per  Lawrence,  J.  in 
Sheriff  t>.  Wilks,  1  East;  52. 

Gray  and  others  v.  Palmers  and  Hodgson,  1  Esp.  Rep.  135.  Assumpsit  by 
the  plaintiffs  as  indorsees  of  a  promissory  note  against  the  defendants  as  the 
drawers.  The  note  was  a  joint  and  several  one  signed  by  James  and  John* 
Palmer,  and  Edward  Hodgson.'  The  declaration  was  against  them  jointly 
in  the  common  form,  viz.  that  the  said  James  and  John  Palmer  and  Edward 
Hodgson,  made  their  certain  note  in  writing,  commonly  called  a  promissory 
oote,  their  proper  bands»writimr  being  thereto  subscribed,  fee.  &c.  &c.  Hodg- 
son, one  of  the  defendants,  had  pleaded  a  jham  plea  of  judgment  recovered, 
to  which  there  was  the  usual  replication  of  mil  tie  I  record,  and  demurrer,  in 
which  state  the  pleadings  then  stoocl  as  to  him;  the  two  other  defendants 
James  and  John  Palfeer  severally  pleaded  non  assumpsit,  and  these  were  the 
issues  in  the  cause  on  the  record.  The  counsel  for  the  plaintiff  proved  the 
hands-writing  of  James  and  John  Palmer,  and  there  rested  their  case.  The 
counsel  for  the  defendants  insisted  thaCthis  alone  was  not  sufficient;  for  that 
U  was  alsq  necessary  to  prove  the  hand-writing  of  Hodgson*  the  other  de. 
fendant,  inasmuch  as  the  plaintiffs  bad  declared  on  a  joint  contract  against 
the  three  defendants,  it  was  answered,  that  Hodgson  had  by  his  plea  ad- 
mitted the  note  to  be  his;  and  it  was  therefore  only  necessary  to  prove  it 
against  those  parties  who  had  by  their  pleas  denied  it  to  be  theirs,  and  that 
heing  proved  as  to  them,  gave  the  plaintiff  sufficient  title  to  recover.  Lord 
Kenyon  luled,  that  it  was  necessary  to  prove  the  bands-writing  of  all  the 
Ionics  to  the  note;  his  lordship  said,  that  between  the  plaintiff*  and  Hodg- 
son it  was  unnesessary  to  prove  his  hand-writing,  he  having  by  his  plea  of 
judgment  recovered  not  denied  it;  but  that  the  other  defendants  had  a  right 
to  have  the  declaration  proved,  which  could  only  be  by  proving  the  hands- 
writing  of  all  the  defendants  subscribed  to  the  note,  as  the  plaintiffs  bad 
arerrt  d  in  the  declaration  they  had  done. 
('OThwaites  r.  Richardson,  Peake.  Rep.  16. 
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2dly.  Proof  firm;  (a)  and  it  will  not  be  neeeM*ry  to  prove  that  the  defendant! 
that  defend.  f  th    chri8tian  names  staled  in  the  declaration,  (b) 

ant  was  party  •  \  / 

to  the  bill,'  And  this  doctrine  has  been  carried  so  far,  that  in  an  aetioo 
against  three  persons  as  drawers  of  a  bill  .of  exchange,  purport- 
ing to  have  been  drawn  by  an  agent  of  the  firm  upon  one  ef  the 
partners,  it  was  held,  that  the  aeceptan.ee  by  the  drawee  was  ew- 
'  denee  against  the .  three  partners  of  the  bill,  having  regularly 
drawn  and  rendered  it  unnecessary  to  prove  the  authority  of  the 
agent,  (c)  So  the  admission  by  one  partner  of  his  partnership 
with  the  co-defendants,  who  were  sued  with  him,  as  acceptors 
of  a  bill  of  exchange,  and  who  had  been  outlawed,, has  been  re- 

[*490]  eeived  as  proof  against  him  of  a  joint  promise  by  all.  (d)  The  rale 
has  even  been  extended  in  actions  so  far  as  to  admit  the  declara- 
tions of  one  partner  to  be  evidence  against  another,  eoneerniag 
joint  contracts  and  their  joint  interest,  although  the  person  who 
has  made  such  declarations  is  not  a  party  to  the  suit,  as  where 
in  an  action  by  a  creditor  against  some  of  the  partnership  firm, 
the  answer  of  another  partner  to  a  bill  filed  by  other  creditors 


(a)  Id.  ibid.— Phil.  Evid.  3d  ed.  75.— Hodenpyl  v.  Vingerhoed  and  an* 
other. 

Hodenpyl  v.  Vingerhoed  and  another,  cor.  Abbot,  J.  3d  July,  1818, 
Guildhall.  Assumpsit  on  a  promissory  note,  dated  at  Rotterdam,  and  drawn 
in  Dutch,  and  for  the  payment  of  900  guilders  to  the  plaintiff,  and  subscrib- 
ed by  the  firm  of  "  Vingerhoed  and  Christian."  The  declaration  stated 
several  Christian  names  of  eachrdefendant.  A  witness  swore  that  he  knew 
the  firm  of  Vmgerhoed  and  Christian,  and  that  there  were  two  persons  of 
those  surnames  in  the  firm,  hut  that  he  did  not  know  their  Christian  names; 
and  that  in  a  conversation  with  Vingerhoed,  he  admitted  that  the  note  was 
subscribed  by  him  hi  the  name  of  the  firm.  This  was  held  sufficient  to  es- 
tablish the  action  against  both  defendants.  Blunt  and  Bowman  for  plaintiffs, 
but  see  post,  506,  n.  1. 

(6)  Id: ibid. 

(c)  Porthouse  v.  Parker  and  others,  1  Campb.  82*. 

Porthouse  t>.  Parker  and  others,  1  Campb.  82.  This  *vas  an  action  by 
pave©  against  the  drawers  of  a  bill,  which  purported  to  be  drawn  by  one 
Wood,  as  the  agent  of  George,  James,  and  John  Parker,  upon  John  Parker. 
There  was  no  proof  that  Wood  had  authority  from  the  defendants  to  draw 
the  bill,  but  a  witness  swore  that  he,  as  the  agent  of  John  Parker,  the  drawee, 
and  one  of  the  defendants,  had  accepted  it  on  his  account.  Lord  Bllenbo- 
rough  held,  that  the  bill  having  been  accepted  by  order  of  one  of  the  de- 
fendant's, this  was  sufficient  evidence  of  its  having  been  regularly  drawu: 
and  further,  that  the  acceptor  being  likewise  a  drawer,  there  would  be  do 
occasion  for  the  plaintiff  to  prove  that  the  defendants  had  received  express 
notice  of  the  dishonour  of  the  bill,  as  this  must, have  necessarily  been  known 
to  one  of  them,  and  the  knowledge  of  one  was  the  knowledge  of  all. 

(d)  Per  Lord  Ellenborough  in  Sangster  v.  Mazarredo  and  others,  1  9tark. 
161.— Phil.  Evid.  3d  ed.  161. 
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was  feeeived  in  evidence  against  the  defendants,  not  indeed  to  2dly.OProof 
proje  the  partnership,  but  that  being  established,  as  an  admis-  ant  was  party 
lioo against  those  who  are  as  one  person  with  him  in  interest,  (a)  t0  tbc  biU» 
Aodthe  admission. of  a  partner,  though  not  a  party  to  the  suit,    .. 
is  evidence  as  to  joint  eontraets  against  any  other  partner,  as 
veil  after  the  determination  of  the  -partnership  as  during  its  eon- 
linuanee.  (b)    So  we  have  seen  that  the  admission  of  one  of  se- 
veral drawers  of  a  promissory  note  is  saffieient  to  take  the  ease* 
out  of  the  Statute  of  Limitations,  in  a  separate  aeti on  against 
the  others,  (c)    But  in  a  joint  action  against  three  persons  as  ac- 
ceptors of  a  ball  of  exchange,  as  a  joint  liability  must  be  proved, 
the  circumstance  of  two  of  the  defendants  having  been  outlawed 
will  not  dispense  with  proof  of  their  joint  liability,  although  the 
defendant  as  alqne  pleaded  to  the  action  was  in  justice  liable 
to  pay  the  debt,  (d)    80  in  an  action  against  two  persons,  as 
makers  of  a  note,,  if  one  of  them  suffer  judgment  by  default,   his 
tignatore  must  nevertheless  be  proved  on  the  trial  -against  the 
other.  Ce)  -  -   • 

in  an  action  against  the  acceptor  of  a  bill,  payable,  after  sight* 
it is in  general  necessary  to  prove  the  date  or  time  of  the  aeeep* 
tance;  but  if  his  signature  as  acceptor  is  proved,  the  date  of  the 
acceptance  appearing  'over  it,  although  in  a  different  hand-writ-         [*49i] 
tog,  will  be  presumed  to  have  been  written  by  his  authority.  (/) 

la  an  action  against  the  drawer  or  indorser  of  a  bill  or  note, 
the  hand-writing  of  the  defendant,  or  a  signature  by  his  agent,  * 
having  power  to  bind  him,  must  be  established  in  evidence,  in 
like  manner  as  in  an  action  against  the  acceptor  of  a  bill;  (g) 
and  if  an  indorsement  on  a  promissory  note  purports  to  have  been 
attested  by  a  subscribing  witness,  such  witness  must  be  called;  (ft) 
out  if  the  defendant  pay  money  into  court  generally,  or  upon  the 
count,  on  the  instrument,  the  signature  and  its  validity  is  admit* 


(«)  Grant  v.  Jackson,  Peake,  203.— Wood  v.  Bzaddick,  1  Taunt.  104.-* 
Nicholl  v.  Dowding  and  Kemp,  1  Stark.  81. 
(6)  Wood  and  others  v.  Braddick,  1  Taunt-  104. 
(c)  Ante,  47*.  9. 

(«0  Sheriff  v.  Wilkes  and  others,  1  East  48. 
(*)  Gray  and  others  v.  Palmer*  1  Esp.  Rep.  135.  ante,  488. 
if)  Clossop  9.  Jacob,  4  Campb.227.-1  Stark.  69.  S.  C. 
(?)  Gntteridge  v.  Smith,  2  Hen.  Bla.  374. 
(h)  Stone  i.Metcalf,  1  Stark.  53.— Ante,  485. 
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ted,  and  need  not  be  proved,  and  the  only  question  to  be  tried 
will  then  be  the  quantum,  (a) 

The  mode  of  proving  that  the  defendant  was  a  party  to  the  bill 
or  note  has  already  been  partially  considered,  (b)    In  an  actios 
against  the  acceptor,  his  acceptance,  if  by  parol,  most  be  proved 
by  the  witness  who  heard  him  accept;  and  if  the  answer,  which 
it  is  insisted,  amounted  to  an  acceptance,  was  given. by  a  clerk, 
or  third  person,  that  person,  must  be  subpoenaed;  and  it  has  Wo 
held,  that  proof  of  an  aftswer*$iven  at  the  house  of  the   drawee, 
that  the  bill  would  be  taken  up  when  due,  is  not  sufficient  proof 
of  an  acceptance,  but  it  must  be  shewn  that  the  answer  was  given 
by  the  drawee,  or  by  his  authority,  (c)    If  the  acceptance  *wai 
in  writing,  it  niustbe  produced,  and  the  signature  proved*  In  an 
action  against  the  drawer  or  indorser  of  a  bill  or  note  his  signa- 
ture must  also  be  proved.    The  signature  may  be  established  br 
a  witness,  who*  can  swear  to  the  hand-writing,  or  to  an  admis- 
sion of  it  by  the  party  sued. 

The  simplest  and  most  obviods  proof  of  hand-tcriting  is  the 
testimony  of  a  witness  who/ saw  the  defendant  subscribe  the  bill 
or  note;  but  (unless  there  was  a  subscribing  witness,  who,  we 
have  seen,  most  be  subpoenaed,  (rf)  this  evidence  is  not  essential, 
and  it  will  suffice  to  call  a  witness  who  is  acquainted  with  the 
defendant,  and  who,  from  seeing  him  write,  or  from  correspond- 
ence with  him,  has  acquired  a  knowledge  of  his  hand-writisg, 
and  can  swear  to  his  belief,  that  the  subscription  is  the  defend* 


(«)  Gtitteridpe  v.  Smith,  2  Hen.Bla.  374. 

(6)  Ante,  487  to  491. 

(c)  Saver  v.  Kitchen,  1  Esp.  Hep.  209.  Assumpsit  against  acceptor  of  i 
hill,  drawn  upon  him  by  one  Holland,  and  also  a  further,  sum  for  goods  sold 
and  delivered.  The  plaintiff  was  unable  to  prove  the  hand- writing-  of  the  de- 
fendant subscribed  to  the  bill  by  any  witness  who  was  acquainted  with  it, 
but  offered  the  following  as  an  admission  by  him,  tantamount  to  proof  of  Lis 
acceptance.  This  evidence  was,  that  of  a  clerk  of  the  banking-house  into 
which  the  bill  in  question  had  been  paid,  and  who  had  brought  the  bill  t# 
the  defendant's  house  for  acceptance.  The  defendant  was  not  then  at  home; 
.but  the  clerk  received  for  answer  at  the  house,  that  the  bill  would  be  taken 
up  when  due.'  Mingay,  for  the  plaintiff,  contended,  that  this  answer  so  re- 
ceived at  the  house  of  the  defendant  to  a  hill,  upon  which  bis  name  appear- 
ed, as  drawee,  was  a  sufficient  acknowledgment  of  the  acceptance,  upon 
which  to  charge  him.  Lord  Kenyon  ruled,  that  It  alone,  without  some  proof 
of  the  defendant's  hand-writing,  or  something  to  shew  that  the  acknowledg- 
ment came  from  him,  was  insufficient;  the  plaintiff  having  no  further  evi- 
dence to  that  point  the  count  on  the  note  was  abandoned. 

(rf)  Ante,  485.  491. 
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anfk;  and  in  an  action  on  a  foreign  bill  to  prove  the  hand-writ-  2dly.  Proof 
»  ■      *  «     •         ..        . .  .  *    +  that  defend- 

ing of  the  defendant*  it  is  evidence  to  go  to  a  jury  that  a  person  a„t  was  party 

who  saw  him  write  once,  thinks  the  hand-writing  alike,  though  *°  the  bill,    ■ 
k  has  no  belief  on  the  subject,  (a)    'Phis  *saftees,  because  in        [•4031 
every  person's  manner  of  writing  there  is  a  certain  distinct  pre- 
vailing character,  which  may  be  easily  discovered  by  observa- 
tion, and  when  onee  known,  may  be  afterwards  applied  as  a 
standard  to  try  any  other  species  of  writing  whose  genuineness  is 
disputed.    A  witness  may  therefore  he  called  and  asked  wheth- 
er he  has  seen  the  defendant  write,  and '  afterwards  whether       r 
he  believes  the  signature  to  the  bill  or  Jiote  to  be  the  defendant's 
hand-writing,  (b)    The  usual  course  is  to  subpoena  a  witness 
who  can  swear  he  knows  the  defendant,  and  that  he  has  seen  him 
write  frequently 9  or  has  frequently  addressed  letters  to  him,  and  * 
receives  answers  in  return;  and  that  from  the  knowledge  he  has 
thus  acquired   of  his  hand-writing,  he  believes  the   particular 
signature  to  be  the  defendant's  hand-writing.  A  knowledge  of  the 
hand-writing  acquired  by  a  witness  in  the  course  of  correspond- 
ence with  the  defendant,  is  sufficient  to  enable  him  to  swear  to 

(a)  Gerrells  v.  Alexander.  4  Esp.  Rep.  37.  Assumpsit  on  a  foreign  biH 
of  exchange.  To  prove  the  hand- writing  of  the  defendant,  the  plaint  iff  call* 
ed  the  clerk  of  the  defendant's  attorney.  His  evidence  was,  that  be  had  seen 
the  defendant  sign  the*  t>ail  bond  in  the  cause,  but  had  never  seen  him  write  * 

011  any  other  occasion.  Being  asked  whether  he  believed  the  acceptance  to 
be  the  band- writing  of  the  defendant,  he  said  he  could  form  no  belief  on  the 
subject;  it  was  like  the  hand-writing  in  which  the  bail-bond  was  subscribed, 
and  he  was  about  to  compare  them  together.  Lord  Kenyon  told  him,  he 
must  form  a  judgment  without  such  comparison  of  hands.  He  then  looked 
on  the  bill  again,  and  said  it  was  like  the  band-writing  in  which  the  defend- 
ant had  subscribed  the  bail  bond,  but  that  he  could  not  speak  to  any  belief 
further  than  he  had  already  done.— Garrow  for  the  defendant  objected  that '  * 
there  was  not  sufficient  evidence,  and  that  it  would  be  of  dangerous  conse- 
quences to  allow  such  loose  evidence  of  a  hand-writing  to  charge  *  party 
with  a  debt. 

Lord  Kenvon.  This  is  the  case  of  a  foreign  bill  of  exchange,  and  I  think 
there  is  evidence  to  go  to  the  jury,  and  that  I  am  bound  to  leave  it  to  them. 
To  be  sure  mere  comparison  of  hands  is  not  admissible  evidence  of  itself: 
that  was  Algeron  Sydney's  case;  but  there  the  witness  had  never  seen  him 
write,  and  the  only  evidence  in  the  case  was  mere  comparison  of  hands;  but 
in  the  present  case  the  witness  has  seen  the  defendant  write,  and  he  speaks 
to  the  likeness  of  the  hand-writing,  in  which  the  bill  is  accepted,  hears  to 
that  which  be  has  seen  the  defendant  actually  write;  I  therefore  think  that 
it  is  evidence  to  go  to  the  j ury.  * 

But  it  has  been  hoi  den,  that  a  witness  who  has  only  seen  the  drawee  write 
his  nume,  pending  the  action  Tor  the  purpose  of  shewing  the  witness  his  usu- 
al mode  of  writing  his  acceptance,  is  not  an  admissable  witness  for  such 
drawee  to  disprove  his  hand-writing  to  the  bill,  on  which  he  is  sued,  because 
'he  defendant  might  write  differently  before  the  witness  purposely  to  esta- 
blish a  defence.    Stranger  v.  Searle,  1  Esp.  Rep.  14, 15. 

(fr)  «eake,  Eiid.  4th  ed.  109,  110.— Phil.  Evid.  3d  edit  422,  • 
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*  *  * 

2dly.  Proof  his  belief  of  the  hand-writing;  (a)  but  barely  having  aeen  letters, 
ant  was  party  purporting  to  have  been  franked  by  him,  or  other  papers,  whieh 

to  the  bill,     he  has  no  authentic   information  are  of  the  defendant's,  hand - 
&c  • 

writing,  is  not  sufficient,  (b) 

In  forming  this  belief  it   has  been  observed,   that  a  wit- 
ness therefore,  when  called  to  speak  of  the   identity  of  (he 
r*494l        defendant's  hand-writing,  ought  to  judge  solely  'from  the  impres- 
sion whieh  the  hand-writing  itself  makes  upon  his  mind,  with- 
out taking  any  extrinsic  circumstance  into  his  consideration;  (c) 
and  therefore  where  a  witness  said,  that  looking  at  the  hand- 
writing  be  should  have  thought  it  to  have  been  that  of  the  par- 
ty whose  name  it  bore,  but  from  his  knowledge  of  him,  he  thought 
he  could  not  have  signed  such  a  paper,  it  was  held  that  this  was 
-  *  prima  facie  evidence  of  the  hand -writing;  (d)  and  on  the  same 
principle  where  ii  was  contended  that  thf*  paper  produced  was 
the  forgery  of  a  third   person,  evidence  that  such  third   person 
had  forged  the  defendant's  name  to  other  instruments  of  a  simi- 
lar nature  was  held  to  be  inadmissible,  (e)  and  even  in  one  ease 
which  came  before  the  court,  a  party  who  contended  that  the 
hand-writing  was  a  forgery,  was  only  permitted,  after  a  great 
deal  of  other  evidence  to  examine  a  clerk  at  the  post  office,  whose 
business  it  is  to  inspect  franks  and  detect  forgeries,  to  prove  that 
from  the  appearance  of  the  hand -writing  it  was,  in  his  opinion, 
a.  forgery,  and   not  genuine  hand-writing;  and  In  a  subsequent 
case*  (/)     Lord  Kenyon  said,  that  such  evidence  was  wholly  in- 
admissible, and  observed,  that  though  in  Revet  v.  B  rah  am  it  was 
admitted,  yet  that  in  his  direction  to  the  jury  he  had  laid  do 
stress  at  all  upon  it. 

It  has  been  observed,  (hat  the  analogies  of  law  appear  strong- 
ly to  support  the  admissibility  of  this  evidence,  for  opinion  found- 
ed on  observation  and  experience  is  received  in  most  questions  of 
•  a  similar  nature.     There  is  a  certain  freedom  of  character  in  that 


(a)  Sec  Phil.  Evid.  3d  ed.  422,  3, 4-  427,  8.— Peake,  Ev.  4th  ed.  110. 

(b)  Cary  v.  Pitt,  Peake,  Evid.  4th  cd.  110. 

(c)  Peake,  Bv.  4t1*<?d.  lla. 

(</)  Dacosta  v.  Pym,  sittings  at  Guildhall,  after  Trin.  Terrrt,  37  Geo.  2. 
Peake,  Ev.4th  ed.  App.  85.  * 

(e)  Balcetti  v  Serani,' Peake,  N.P.  142.— Graft*.  Lord  Orownlow  Heme, 
sittings  at  Westminster  after  Trin.  Term,,  1777,  MS.— Peake,  Ev.  4th  ei 

*    (^/J  Cary  w.Pitt,  Peake,  Ev.4t|ied.  11 Q. 
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which  Is  original,  which  imitation  seldom  attain*,  and  the  want  *py\T*°** 
of  that  freedom  is  more  likely  to  be  detected  by  one  whose  atten-  ant  was  party 
lion  has  been  directed  to  *tbe  subject  than  by  another  who  has  ±°  the  blU> 
never  given  his  mind  to  sueh  pursuits.    It  does  not  therefore        [*49*1 
teem  too  mueh  to  say  that  soeh  evidence  is  in  all  cases  inadmis- 
sible, though  it  certainly  ought  to  be  received  with  great  eautjen, 
aod  meet  with  little  attention,  unless  as  corroborating  other  and 
stronger  evidence* 

The  true  distinction  as  to  the  admissibility  of  such  evidence 
teems  to  have  been  taken  by  Mr.  Baron  Hotham  on  the  trial  of 
The  King  v.  Cator,  (a)  where  the  defendant  being  indicted  for 
publishing  a  written  libel,  and  a  person  from  the  post  office  who 
had  never  seen  him  write  being  called  as  a  witness,  that  judge  per*  . 
milted  the  witness  to  give  general  evidenee  that  the  writing  appear- 
ed to  be  in  a  feigned  hand)  but  when  the  witness  was  asked  whether 
on  comparing  such  hand  writing  with  papers  proved  by  others  to  . 
be  the  genuine  hand-writing  of  the  .defendant,  he  could  say  it 
was  the  disguised  band  of  the  same  person,  his  lordship  rejected  the  •  .  - 
evidence  attempted  to  be  introduced  by  such  examination,  be- 
cause it  arose  only  from  comparison  of  hands.  The  case  of  Re- 
vet i\  Braham,  may  therefore  still  be  considered  as  an  existing 
authority  to  shew,  that  for  the  purpose  of  proving  generally  and 
in  the  abstract  that  an  hand  writing  is  not  genuine,  sueh  evidence 
is  admissible,  though  deserving  of  little  attention  for  the  want 
of  freedom  in  the  hand-writing.  And  the  painting  of  the  letters, 
as  it  was  called  by  the  witness  in  that  ease,  may  arise  from  the 
infirmity  of  the  writer,  or  his  not  having  formed  a  fixed  charac- 
ter, or  many  other  causes  which  a  person  unacquainted  with  the 
genuine  hand-writing  cannot  take  into  his  consideration.  A 
tradesman  who  is  daily,  making  entries  to  his  books,  will  acquire 
a  more  free  and  steady  character  than  an  illiterate  person  who 
can  but  just  write  his  name;  and  a  man  whose  habits  of  life  lead 
him  to  write  ranch  ofteoer  and  with  less  care,  will  still  get  more  1**49  e"1 
of  a  peculiar  character  in  his  hand-writing,  all  which  circum- 
stances' should  certainly  be  taken  into  the  consideration  of  a  jury  ' 
before  they  give  weight  to  such  evidence. 

It  has  been  well  observed  that  inasmuch,  as  the  mind  arrives 
at  the  belief  of  hand-writing  merely  by  recollection  of  the  general 

(n)  4Ksp,Cn9.  ltr, 
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2dly.  Proof  cliaracterfroinaua^qoaintanceUyfrtquenlly  fceeingit,aadBotfroM 
Mtl^s  party the  hr °**li«n  of  partieular  letters  or  a  tingle  inspection,  eourti 
to  tbe  bill,  of  justice  have  wisely  rejected  all  evidence  from  bare  comparison 
&c>  of  hand*  unsupported  by  other  eirenmstanees;  they  will  not  there- 

fore  permit  two  papers  one  of  which  is  proved  to  be  the  bud- 
writing  of  a  party  to  be  delivered  to  a  jury  for  the  purpweof 
comparing  them  together,  and  thenee  inferring  that  the  other  U  . 
'  also  of  his  baud-writing;  (a)  but. where  witnesses  have  bets 

•  tailed  to  prove  the  similitude  of  hand-writing,  and  other  wit- 
nesses have  from  the  same  premises  drawn  a  different  conclu- 
sion, this  rule  has  been  relaxed  in  favor  of  a  jury  whose  habits 
1  of  life  have  accustomed  them  to  the  sight  of  hand-writing,  (b) 
but  this  mode  of  proceeding  however  seems  rather  a  departure 
'  from  the  strict  rules  of  evidence,  and  before  an  illiterate  jury 
would  probably  not  be  adopted,  (c) 

In  general  the  signature  of  a  party  to  a  hill  or  note  may  be  pro?- 
,  ed  as  against  him  by  his  admission;  and  if  he  made  such  admission 
before  the  bill  was  due,  and  the  holder  received  the  bill  on  the 
faith  of  snob  representation!  the  party  will  be  precluded  after- 
wards from  disputing  the  fact,  or  shewing  that  the  hand-writing 
was  a  forgery}  (d)  (l)  and  in  an  action  against  a  person  as  aceep- 
[*497]  torJ  though  the  plaintiff  fail  in  proving  *the  defendant's  hand- 
writing, and  it  appear  to  be  a  forgery,  yet  proof  that  the  defen- 


(a)  Macferson  v.  Thoytes,  Peake,  N.  P.  20.— Brookhard  v.  Woodlcy,  Id. 
note  a. 

(6)  AUesbrook  v.  Roach,  sittings  at  Westminster  after  Trin  Term,  1795, 
MS.  1  Esp.  Cas.  351,  S.  C— Dacosta  v.  Pym,  ante,  494. 

(c)  Peake,  Ev.  4th  ed.  110  to  115. 
•     (rf)  Leach  v.  Buchanan,  4  Esp.  Hep,  226 — Cooper  v.  Le  Blanc,  2  Stn. 
1  Oil,  ante,  241,  2.— Hart  v.  King,  12  Mod.  309.—  Bayi.  223. 


(1)  But  notwithstanding  an  acknowledgment  of  tbe  signature  to  the  note, 
the  maker  may  produce  evidence  of  persons  acquainted  with  his  hand-writ- 
ing, to  State  their  opinion  that  the  signature  is  not  genuine,  and  also  to  pro* e 
the  same  by  signatures  known  to  be  his.  Such  an  acknowledgement  is  not 
conclusive,  and  may  be  shown  to  have  been  made  by  mistake.  Hall  v.  that, 
10  Mass.  Kep.  39.  The  acknowledgment  of  the  maker  of  his  hand-writing 
on  the  note  does  away  the  necessity  of  proving  it  by  the  subscribing  witness. 
Hall  v.  Phelpt,  2  John.  Rep.  451.  If  tl)e  subscribing  witness  deny  the  exe- 
cution of  the  note,  it  may  be  proved  aliunde.  Ibid.  Where  the  subscribing 
witness  is  out  of  the  state,  other  evidence  is  admissible  to  prove  the  hand- 
writing of  the  maker,  and  this  before  proving  the  hand -writing  of  tbe  sub- 
bcribing  witness.    Homer  v.  H 'dllis,  11  Mass.  Rep.  309. 
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dant  had  paid  several  other  bills,  accepted  in  like  manner,  will  ^y\*?°®f 
establish  hie  liability,  (a)    And  am  admission  of  a  hand-writing  wt  waspar- 
made  by  the  defendant,  pending  a  treaty  for  compromising  the  Jy to  ***  DiH» 
uit}  is  evidence  against  him.  (b)    So  in  an  action  against  an  in* 
doner,  proof  that  the  defendant  had  written  a  letter,  stating  that 
he  bad  received  a  bill,  corresponding  with  that  npon  which  the 
action  was  brought,  and  that  after  issue  joined,  he  had  declared 
that  he  came  to  {own  to  hasten  the  trial  of  a  cause  brought  against 
him,  on  an  indorsement  he  had!  made  upon  a  bill,  and  that  he 
earned  the  cause  down  by  proviso,  was  held  aufficient.  (e)  Bui 
an  admission  in  general  only  operates  against  the  party  making 
it,  and  therefore  proof  that  one  of  the  indorsers  had  confessed  hi*    ' 
signature  is  not  admissible  evidence  in  an  action  by  an  indorsee 
against  the  drawer  of  a  bill;  (d)  and  we  have  seen,  that  in  an  ac- 
tion against  several  drawers,  indorsers,  or  acceptors,  a  mere  ad- 
mission upon  the  f  leading*  by  one  of  his  signature  will  not  exempt 
the  plaintiff  from  proving  it  against  the  others,  though  an  admis- 
sion in  fact  would  be  otherwise,  (c)    The  payment  of  money  into ' 
eourt,  generally,  on  the  whole  declaration,  precludes  the  defen-  ■' 
dant  from  disputing  his  signature,  (f) 

Bat  an  offer  to  pay  a  part  as  a  compromise  is  no  evidence,  be- 
cause as  observed  by  Lord  Mansfield,  *men  must  be  permitted        [*4*8] 
to  endeavour  to  buy  their  peace  without  prejudice  to  them,  if  the 
offer  do  not  succeed.  {§) 

A  promise  by  the  acceptor  or  other  party  to  pay  the  bill  after 
it  was  due  will  preclude  the  necessity  for  proof  of  the  defendanta, 
nr  any  other  parties  hand-writing,  (h) 

Hardly,  It  will  be  incumbent  on  the  plaintiff  to  prove  his  inter-  ddly.  Prdof 
pit  in  the  biH  or  note,  or,  in  other  words,  how  he  became  a  party  £ff>1  Jtc*" 
to  it.     The  payee  or  the  bearer  of  a  bill  or  note/  originally  paya-  rest,  &c. 

■ 

(a)  Barber  v.  Gingell,  3  Esp.  Rep.  60 — Ante,  34,  n.  3.— Bay!,  224,  5. 

(6)  Walridge  -d.  Kennison,  1  Esp.  Hep.  §43. 

(c)  Daie  v.  Lubbock,  1  Barnard.  K.  B.  199 Bayi.  224. 

('0  Hemmings  v.  Robinson,  Barnes,  3d  ed.  436. — In  an  action  by  the  in- 
'■Inrsec  of  a  note  against  the  maker,  it  was  reserved  as  a  point  whether  'the 
acknowledgment  of  an  indorser  was  sufficient  evidence  to  prove  bis  indorsem- 
ent, and  the  court  held  not;  but  see  post,  506,  n.  2. 

(")  Ante,  489,  490. 

(/)  Gutteridge  v.  Smith,  2  Hen.  Bla.  $74*— Watkras  v.  Towers,  2  T.  R. 
4,75 — Gnillod  v.  Nock,  1  Esp.  Rep.  347.— Israel  v.  Benjamin,  3  Campb.  40. 

(<r)  Bull.  N.  P.  236.  Gunn-D.  Gullocb,  Westm.  Sittings  after  Trin. 
T*"nt17y5.  ■ 

(h)  Helmsley  t».  Loader,  2  Campb.  450.— Jones  v.  Morgan,  Id.  474.  Ante, 
18 1 .— Mosanqnet J  t».  Anderson,  6  lisp.  Bep.  43,  post,  507. 
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Sdly.  Proof  ble  to  bearer,  has  in  general  only  to  produce  the  instrument; 

tiff's^nte.'11"  though  under  suspicious  eirenmstanees,  the  bearer  of  a  note 

«st,  &.c.  transferrable  by  delivery,  may  be  required  to  prove  that  be  or 
some  person,  under  whom  he  makes  his  title,  took  it  bona  fide,  and 
gave  a  valuable  consideration  for  it.  (a)  But  if  in  an  aetioa  by  the 
indorser  of  a  note,  payable  to  A.  or  bearer,  the  indorsement  by 
A.  be  unnecessarily  stated,  it  must  be  proved,  (b)  Proof  of  pro- 
.  missory  note,  payable  to  A.  B.,  generally,  is  prima  faeie  evidence 

f*499]        of  a  promise  to  A.  B.  the  *father,  and  not  to  A.  B.  the  son,  the 
names  being  the  same;  but  A.  B.,  the  son,  bringing  the  action. 
and  being  described- as  the  younger  in  the  declaration,  and  being 
)       in  possession  of  the  note,  is  entitled  to  recover  upon  it.  (e) 

An  indorsee  of  a  bill  or  note,  transferrable  in  the  first  instance 
only  by  indorsement,  must  in  an  action  against  the  acceptor  or 
drawer  prove  that  the  bill  was  indorsed  by  the  person  to  whose 
order  it  was  intended  to  be  made  payable;  (d)  and  if  there  were 

(a)  Per  Lord  Mansfield,  in  Grant  v.  Vaughan,  3  Burr.  1527. — Ante.  69, 
n.  2. 

(6)  Wayman  v.  Bend,  1  Campb.  175.«-Rex  v.  Stevens,  5  East.  244—1 
Smith,  437.  S.  C  ;  and  see  ante,  484,  n.  2. 

•  Wayraan  v.  Bend,  1  Campb.  175.  Action  against  the  defendant  as  maker 
of  a  promissory  note  for  £.200,  payable  to  L.  Toader  or  bearer.  The  decla- 
ration stated,  that  L.  Toader,  to  whom  the  sum  of  money  mentioned  in  the 
note  was  payable,  indorsed  it  to  the  plaintiff.  No  evidence  of  this  indorse- 
ment being  given,  it  was  contended,  that  the  plaintiff's  case  was  imperfect, 
and  that  he  must  be  called.  The  counsel  on  the  opposite  side  answered, 
that  the  averment  being  unnecessary  might  be  rejected;  and  that  at  any 
rate  the  plaintiff' might  recover  under  the  count  for  money  had  and  receiv- 
ed, the  note  being  for  value  received.  Lord  EUenborough  held,  that  as  an 
indorsement  was  Stated,  though  unnecessarily  in  the  count  on  the  note,  it 
must  be  proved;  and  that  the  plaintiff  could  not  recover  under  any  of  the 
money  counts,  as  he  waa  not  an  original  party  to  the  bill,  and  there  was  no 
evidence  of  any  value  being  received  by  the  defendant  from  him.  A  wit- 
ness, however,  was  afterwards  found  who  proved  the  hand-writing  of  L- 
Toader,  and  the  plaintiff  bad  a  verdict. 

(c)  Sweeting  v.  Fowler  and  another,  1  Stark.  106. 

(d)  Smith  v.  Chester,  1  T. ft.  654.— Macferson  v.  Thoytea,  Peake,  Rep.  23. 
Smith  v.  Cheater,  1  T.  R.  654.  Indorsement  of  a  bill  of  exchange  against 

t  the  acceptor.    It  appeared  at  the  trial  before  Boiler,  J.  at  the  last  fittings 

at  Westminster,  that  when  the  fcill  was  accepted  there  were  several  in- 
dorsements upon  it.  But  the  plaintiffs  not  being  able  to  prove  the  haal 
writing  of  the  first  indorser  was  nonsuited.  Bower  now  moved  to  set  aside 
the  nonsuit,  on  the  ground  that  as  these  indorsements  were  on  the  bill  at 
4he  time  of  the  acceptance,  they  must  be  taken  to  have  been  admitted  by 
the  drawee,  and  he  could  not  afterwards  dispute  them;  and  he  cited  in  sup- 
port of  this  a  determination  of  Lord  Mansfield's,  in  the  case  of  Pratt  t 
Howisoa,  Sittings  after  Trinity  Term,  23  Geo.  3.  at  Guildhall;  and  another 
case,  in  Sayer,  223,  observing  that  there  would  be  great  hardship  in  the 
case  of  foreign  bills  of  exchange,  in  many  instances,  on  account  of  tbedifc 
culty  and  inconvenience  of  proving-  the  hand-writing  of  the  first  indorser, 
who  may  be  unknown  to  the  holder.  Per  Ashhurst,  J.  the  law  has  been 
ether  wise  settled;  and  jf  it  were  not  so,  there  would  be  no  diffe/ence  fr 


*» 
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a  subieribing  *  witness  to  the  indorsement,  he  most  be  Robpcena-        [*500] 
ed.  (a)    And  even  in  an  aetiop  against  the  aeeeptor,  the  first  in*  ^fa  ^^ 
dorwnent  of  a  bill  most  be  proved,  although  it  was  payable  to  tiff's  inte- 
the  drawer's  own  order,  and  indorsed  by  him,  beeause  the  aceep-  ***** 
laoce  only  admits  the  band*  writing  of  the  party  as  drawer,  and 
not  as  indorser.  (b)    And  it  has  even  been  holdeu,  that  the  cir- 
cumstance of  the  defendant  having  accepted  the  bill  after  it  was 
indorsed,  does  not  dispense  with  proof  of  such  indorsement;  (e) 
uud  in  an  action  by  an  indorsee  against  the  drawer,  tip  indorse- 
ment of  the  payee  must  be  proved,  although  the  bill  with  the  in- 
dorsement upon  it  was  shewn  to  the  defendant  after  it  was  due, 
and  he  did  not  then  object  to  the  title  of  the   holder,  (d)  and    - 
proof  that  the  bill  was  indorsed  by  a  person  of  the  same  name  as 
'he  person  intended  will  not  suffice;  and  therefore  if  there  be  an  v 
doubt  whether  the  transfer  were  made  by  the  proper  party,  the 
witness  who  is  to  prove  the  indorsement  should  be  prepared  to 
prove  the  identity  of  the  party,  though  in  general  it  will  lie  on 
the  defendant  to  disprove  the  identity:  (e)  and  though  the  drawee 
by  the  terms  of  his  acceptance  make  it  payable  at  a  banker's 
they  must  in  an  action  for  the  money  as  paid  for  his  use,  prove 
the  first  indorser's  hand- writing,  (f)    And   thought  the   aecep- 

tins  respect  between  bills  payable  to  order,  and  those  payable  to  bearer 
and  it  would  open  a  door  to  great  fraud.  Per  Butler,  J.  This  point  was 
much  considered  in  a  late  case  before  this  court,  when  they  were  perfectly 
ttear  that  an  indorsee  of  a  bill  of  exchange,  in  *n  action  against  the  ac- 
ceptor, wasvobliged  to  prove  the  hand-writing  of  the  first  indorser.  For 
wh«i  a  bill  is  presented  for  acceptance*  the  acceptor  only  looks  to  the  hand* 
writing  of  the  drawer,  which  lie  is  afterwards  precluded  from  disputing;  •  -* 

and  it  is  on  that  account  that  an  acceptor  is  liable,  even  although  the  bill 
be  forged.  Per  Grose,  J.  This  matter  appears  extremely  Clear;  for  the 
payment  of  a  bill  of  exchange  to  the  holder  is  no  payment  to  the  person  in 
v-liose  favour  it  is  drawn,  unless  it  is  indorsed  by  him.     ttule  refused. 

Macferson  v.  Thoytes,  Peake.  Rep.  20.    Assumpsit  on  a  bill  of  exchange, 
indorsee  against  acoeptpr.   The  bill  was  drawn  by  one   Parry,   payable  to  • 

h .3  own  order,  and  the  name  of  Parry  Wat  indorsed  on  it.  The  plaintiff 
proved  the  hand-writing  of  all  the  indorsers,  except  the  first.  The  defend- 
ant's counsel  insisted  that  this  should  be  proved.  It  was  answered,  that 
the  acceptance  was  an  admission  of  the  hand-writing  of  the  drawer,  and 
that  by  comparing  that  hand* writing  with  the  indorsement,  they  would 
ix  found  to  correspond*.  Per  Lord  Kenyan.  Comparison  of  hands  is 
no  evidence.  If  it  were  so,  the  situation  of  a  jury,  who  could  neither  '' 
write  nor  read  would  he  a  strange  one;  for  it  is  impossible  for  such  a 
jury  to  compare  the  hand  writing.    The  plaintiff  was  therefore  called. 

(a)  Stone  v.  Metcalf,  1  Stark.  53.— Ante,  401. 

(b)  Ante,  499,  n.  2.  and  Bosanquet  v.  Anderson,  6  Eap.  Hep.  43.  post,  SOT. 

(c)  Id.  ibid. 

(d)  Duncan  v.  Scott,  1  Campb.  101. — 2  Campb.  183.  in  notes. 
to  Mead  v.  Young,  4  T.  R.  28.— Ante,  144. 

(/)  Poster  v.  Clements,  3  Campb.  17.   Assumpsit  for  money  paid.    Plea 
the  general  tf sue.  This  action  was  brought  by  Messrs.  Forstcr,  Lubbock 


Or   THE   EVIMNCE. 

[*50i3        tanee  •of  a  bill  drawn  by  procuration  admits  the  agent's  hand- 

oftheplaio.  writing  and  his  authority,  yet  if  it  does  not  adroit  the  indorse- 

tiff's  inte-     meat  by  the  same  procuration,  and  in  an  action  against  the  ac- 

'    €*       ceptor,  the  indorsement  as  well  as  the  authority  to  makeit  must 

be  prored.  (a) 

•  » 

and  Co.  bankers  in  London,  to  recover  the  sum  of  £.100,' paid  by  them  to 
the  holder  of  a  bill  of  exchange,  accepted  by  the  defendant,  payable  at 
their  banking-house.  The  bill  was  drawn  by  one  Hanley,  payable  to  his 
own  order,  and  when  paid  by  the  plaintiffs,  had  his  indorsement  upon  ft. 
*  Paley,  of  counsel  for  the  plaintiffs,  at  first  satisfied  himself  with  proving 
the  defendant's  hand -writing  to  the  bill.  That  it  was  paid  by  the  plaintiff; 
*  and  that  the  defendant  then  had  no  effects  in  their  hands.  Lord  EUcnbo- 
rough  said  he  must  go  farther,  and  give  evidence  of  the  indorsement  h\ 
Hanley,  to  whose  order  the  bill  was  payable.    Paley  contended  that  prvns 

J  fiicie  the  hand-writing  must  be  taken  to  be  Hanley 's,  and  that  as  it  was  the 

custom  of  bankers  to  pay  a  bill  with  the  name  of  the  payee  written  on  the 
back  of  it,  a  request  from  the  acceptor  must  be  understood  for  them  to  do  *•. 

;    *  "When  this  bill  was  presented  to  the  plaintiff's  for  payment,  it  appeared  in  j 

nogotiable  shape,  and  they  were  authorized  to  pay  it  without  inquiring  into 
the  title  of  the  holder.  Per  .Lord  Ellen  borough,  if  the  acceptor  of  a  billot 
exchange  makes  it  payable  &t  a  banker's,  be  requests  the  latter  to  pay  it  un- 
ly  to  the  payee  or  his  own  order,  and  not  to  any  person  who  presents  it.  It 
the  banker  pays  it  without  ascertaining  the  indorsement  to  be  genuine,  it  is 
*t  his  own  risk.  The  name  of  Hanley  upon  this  bill  may  be  forged,  in  which 
case  the  plaintiffs  have  paid  it  in  their  own  wrong.  Evidence  was  after- 
wards given  of  an  acknowledgment  by  the  defendant,  that  Hanley  had  indor. 
\  sed  the  bill,  and  the  plaintiffs  had  a  verdict  for  the  £.100  but  without  inter- 

est, to  which  Lord  Etlenborough  said  they  had  shewn  no  right. 

(a)  Robinson  and  another  v.  Garrow,  7  Taunt.  455.-*-!  Moore;  ISO.  S.  C. 
Held  that  the  acceptance  of  a  bill  of  exchange  admits  merely  the  drawing, 
but  not  the  indorsement  of  the  drawer.  Therefore  if  a  bill  be  drawn  and 
indorsed  by  procuration,  it  was  held  in  an  action  by  the  indorsees  again*' 
the  acceptor,  that  as  the  indorsement  by  procuration  was  not  proved,  tht-y 
were  not  entitled  to  recover.  This  was  an  action  brought  by  the  plamti& 
ms  indorsees  against  the  defendant,  fes  acceptor  of  the  following  bill  of  ex- 
change: 

«'  London,  July  6, 1816. 
••  Two  montlis  after  date  pay  to  our  order,  thirty  pounds  for  value  re- 
ceived. 

"  Per  pro  Chas.  Stach*ic  and  Co. 
"A.  Hjbmt." 
«*  To  Mr.  John  S.  Garrow, 
"  17,  Broad-btreet-buildings,  London." 
and  indorsed  on  the  bank,  ^ 

«  Per  pro  Chas.  Stachen  and  Co.    A.  Henry  Henry  and  Co." 

The  first  count  of  the  declaration  stated,  that  A.  li&iry,  using  the  name. 
,    style,  and  firm,  of  C  Stachen  and  Co.  drew  the  bill  on  "the  defendant,  and 
that  after  his  acceptance  he  indorsed  it  to  the  plaintiffs.     The  second  cw>»* 
stated,  that  Henry  drew  and  indorsed  the  bill  in  his  own  name;  and  the  tlnrd 
that  the  bill  was  drawn  and  indorsed  by   certain  persons  using  the  narai, 
style,  and  firmf  of  Stachen  and  Co.  who  indorsed  it,  but  neither  of  these 
cotints  noticed  the  procuration.     The   cause  was  tried  before  Mr.  Justice 
Burrough,  at  the  Sittings  at  (iuiidhall,  after  the  last  Hillary  Jerm,  when 
.  the  plaintiffs  adduced  evidence  to   prove  that  the  body  of  the  bill  of  ex- 
change, as  well  as  the  indorsement,  was  of  the  hand-writing  of  Henry,  *ho 
•was  previously  a  partner  with  Stachen  and  Co.  but  that  at  the  time  of  draw* 
ing  the  bill  there  was  no  such  firm  as  Stachen  and  Co.  thai  such,  a  firm  las 
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•9s  where  the  first  indorsement  was  in  foil,  direethg  the  a*-        [*0O*] 
eeptsr  to  pay  the  bill  to  a  certain  person,  who  has  indorsed  the  *^c  *£*£ 
umeto  the  plaintiff,  he  must,  in  an  aetion  against  the  drawer  or  tiffWtercs 
acceptor,  prove  the  indorsement  of  that  person,  (a)  and  all  the    Ca 
indorsements  stated,  though  unneoessarily,  in  the  declaration, 
moat  be  proved,  (b)  and,  therefore,  it  is  usual,  where  there  are 
tereral  indorsements,  to  insert  two  counts,  one  stating  the  several 
indorsements,  and  the  other  describing  the  plaintiff  as  the  imme- 
diate indorsee  of  the  first  indorse r.  (c) 

But  if  the  first  indorsement  was  in  blank,  it  will  he  unnecessa- 
ry even  in  an  aetion  against  the  drawer  or  acceptor,  to  prove  any 
of  the  subsequent  indorsements,  although  they  were  in  full,  but 
they  may  be  struck  out  at  the  time  of  the  trial,  unless  they  be  un* 
necessarily  stated  in  the  declaration,  (d)  Arid  a  small  mistake  in 
the  declaration  in  the  name  of  the  indorser,  as  describing  *him  as  1 1 
Phillip,  when  the  bill  and  the  evidence  prove  him  to  be  Phillips* 
will  not  be  material,  (e) 

Misted,  which  was  dissolved  on  tbc  first  of  January,  1816;  and  after  that 
time  Henry  carried  on  business  on  his  own  account.  The  hand-writing  of  the 
defendant  as  acceptor,  and  the  due  presentment  of  the  bill  were  also  proved, 
bat  no  evidence  was  given  of  the  hand-writing  of  the  indorsement  by  Henry. 
On  the  production  of  the  bill,  it  appeared  to  have  been  drawn  and  indorsed 
ty  Henry,  per  procuration  of  Stachen  and  Co.  The  learned  Judge  thought 
the  plaintiffs  ought  to  prove  the  procuration,  and  as  they  were  not  prepared 
vith  such  proof,  he  accordingly  directed  a  nonsuit.  A  rule  nisi  had  been 
obtained,  and,  on  shewing  cause,  Lord  Chief  Justice  Gibbs  said,  I  cannot  • 
*»y  whether  there  has  been  any  private  communication  between  these  par* 
ties,  but  can  only  look  to  the  instrument  itself.  Stachen  and  Co.  appear  to 
have  authorized  Henry  to  draw  the  bill  payable  to  their  order.  The  defen- 
dant by  his  acceptance  admits  thai  such  a  firm  as  8tachen  and  Co.  was  in 
existence,  and  also  the  bill  was  drawn  by  Henry,  by  their  procuration.  By 
accepting  this  bill  purporting  to  be  drawn  by  Henry*  as  the  agent  for  Sta- 
chen and  Co.  the  defendant  renders  himself  answerable  to  them  for  its  amount. 
The  defendant  has  by  his  acceptance  admitted,  that  Henry  was  authorised  - 
to  draw  the  bill  by  procuration,  but  he  has  not  admitted  thereby  that  it 
Kight  be  indorsed  in  this  manner;  itywas  not  proved  that  Henry  was  so  em* 
powered.  The  defendant  might  say,  that  he  had,  by  his  acceptance,  admit* 
Jed  the  existence  of  the  firm  of  Stachen  and  Co.  and  that  the  bill  was  drawn 
by  Henry  as  their  agent,  but  he  does  not  thereby  admit  that  the  indorsement 
*as  on  the  same  terms,  and  it  was,  therefore,  necessary  that  such  procura- 
tion should  be  proved.    Rule  discharged. 

(a)  Ante,  175, 6. 

(6)  Cooper  v.  Undo,  B.  R.  Sittings,  London,  after  Mich.  T.  53  Geo.  S. 
Selw.  4th  ed.  556.  n.  k.— Bosanquet  v.  Anderson,  6  Esp.  Rep.  43.  post,  507. 
-Sedforth  and  another  v.  Chambers,  1  Stark,  326,  post,  507*  snd  ante,  484. 

(0  Ante,  461.— Chaters  v.  Bell,  4  Esp.  210. 

(<0  Ante,  175. 
.  («)  Formsn  v.  Jacob,  1  Stark.  Rep.  47.   It  appeared  that  the  name  of  tbs) 
indorser  was  Phillip  Phillips;  and  it  was  objected  that  this  varied  from  the 
allegation  of  an  indorsement  by  Phillip  Phillip,  the  person  being  different. 
'be  bill  itself  was  payable  to  Phillip  Phillips,  and  the  name  was  so  indorsed 

m 
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[»50i]  tance  »of  a  bill  drawn  by  procuration  admits  the  agent's  hand- 
of  the  plain,  writing  and  his  authority,  yet  if  it  does  not  admit  the  indorae- 
tiff's  inte-  ment  by  the  same  procuration,  and  in  an  aetion  against  the  ae- 
ttM '     '       eeptor,  the  indorsement  as  well  as  the  authority  to  make  it  must 

be  proved,  (a) 

< 

and  Co.  bankers  in  London,  to  recover  the  sum  of  Z.100,*  paid  by  them  to 
the  holder  of  a  bill  of  exchange,  accepted  by  the  defendant,  payable  at 
their  banking-house.  The  bill  was  drawn  by  one  Hanley,  -payable  to  his 
own  order,  and  when  paid  by  the  plaintiffs,  had  hiB  indorsement  upon  it. 
*  Paley,  of  counsel  for  the  plaintiffs,  at  first  satisfied  himself  with  proving 
the  defendant's  hand-writing  to  the  bill.  That  it  was  paid  by  the  plaintiffs; 
and  that  the  defendant  then  had  no  effects  in  their  hands.  Lord  £Uenb> 
rough  said  he  must  go  farther,  and  give  evidence  of  the  indorsement  b\ 
Hanley,  to  whose  order  the  bill  was  payable.  Paley  contended  that  prism 
\  /hcie  the  hand-writing  must  be  taken  to  be  Hanley 's,  and  that  as  it  was  the 

custom  of  bankers  to  pay  a  bill  with  the  name  of  the  payee  written  on  the 
back  of  it,  a  request  from  the  acceptor  must  be  understood  for  them  to  do  s  < 
.  When  this  bill  was  presented  to  the  plaint  id's  for  payment,  it  appeared  in  u 

nogotiable  shape,  and  they  were  authorized  to  pay  it  without  inquiring  inb 
the  title  of  the  holder.  Per  .Lord  Bllenborough,  if  the  acceptor  of  a  bill  01 
exchange  makes  it  payable  *t  a  banker's,  he  requests  the  latter  to  pay  iton- 
\y>  to  the  payee  or  his  own  order,  and  not  to  any  person  who  presents  it.  If 
the  banker  pays  it  without  ascertaining  the  indorsement  to  be  genuine,  it  is 
At  his  own  risk.  The  name  of  Han  lev  upon  this  bill  may  be  forged,  in  which 
case  the  plaintiffs  have  paid  it  in  their  own  wrong.  Evidence  was  after- 
wards given  of  an  acknowledgment  by  the  defendant,  that  Hanley  had  indor- 
\  sed  the  bill,  and  the  plaintiffs  had  a  verdict  for  the  £.100  but  without  ioter. 

est,  to  which  Lord  Etlenborough  said  they  had  shewn  no  right. 

(a)  Robinson  and  another  v.  Garrow,  7  Taunt.  455.-*-!  Moorej  ISO.  S.  C. 
'  Held  that  the  acceptance  of  a  bill  of  exchange  admits  merely  the  drawing, 
but  not  the  indorsement  of  the  drawer.  Therefore  if  a  bill  be  drawn  and 
indorsed  by  procuration,  it  was  held  in  an  action  by  the  indorsees  sgainsT 
the  acceptor,  that  as  the  indorsement  by  procuration  was  not  proved,  tiiev 
were  not  entitled  to  recover.  This  was  an  action  brought  by  the  plaintiff 
as  indorsees  against  the  defendant,  fes  acceptor  of  the  following  bill  of  ex- 
change: 

'«  London,  July  6, 1816. 
•*  Two  montlis  after  date  pay  to  our  order,  thirty  pounds  for  value  re- 
ceived. 

"  Per  pro  Cbas.  Stachew  and  Co. 
"A.  Usmt." 
«'  To  Mr.  John  S.  Garrow, 
"  17,  Broad-btreet-buildings,  London." 
and  indorsed  on  the  bank,  v 

•<  Per  pro  Chas.  Stachen  and  Co.    A.  Henry  Henry  and  Co." 

The  first  count  of  the  declaration  stated,  that  A.  Henry,  using  the  name* 
.  style,  and  firm,  of  C.  Stachen  and  Co.  drew  the  bill  on  "the  defendant,  ana 
that  after  his  acceptance  he  indorsed  it  to  the  plaintiff*.  The  second  c««i»- 
stated,  that  Henry  drew  and  indorsed  the  bill  in  his  own  name;  and  the  tluw 
that  the  bill  was  drawn  and  indorsed  by  certain  persons  Using  the  nanw, 
style,  and  firm,  of  Stachen  and  Co.  who  indorsed  it,  but  neither  of  the* 
counts  noticed  the  procuration.  The  cause  was  tried  before  Mr.  Justice 
Burrough,  at  the  Sittings  at  Cuildhall,  after  the  last  Hillary  Jerm,  when 
the  plaintiffs  adduced  evidence  to  prove  that  the  body  of  tht  bill  of  ex- 
change, as  well  as  the  indorsement,  was  of  the  hnnd-writmg  of  Henry*  »ho 
<was  previously  a  partner  with  Stachen  and  Co.  but  that  *t  the  time  of  draw* 
ing  the  bill  there  was  no  such  firm  as  Stachen  and  Co.  that  such,  a  film  1»» 
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•9s  where  the  first  indorsement  was  in  foil,  directing  the  ac-        [*0O*] 
ceptsr  to  pay  the  bill  to  a  certain  person,  who  has  indorsed  the  ^c  *£?£ 
Mine  to  the  plaintiff,  he  must,  in  an  aetion  against  the  drawer  or  tiff's  inters* 
acceptor,  prove  the  indorsement  of  that  person,  (a)  aftd  all  the 
indorsements  stated,  though  unnecessarily,  in  the  declaration, 

i 

mast  be  proved,  (b)  and,  therefore,  it  is  astial,  where  there  are 
several  indorsements,  to  insert  two  counts,  one  stating  the  several 
indorsements,  and  the  other  describing  the  plaintiff  as  the  imme* 
diate  indorsee  of  the  first  indorser.  (c) 

Bat  if  the  first  indorsement  was  in  blank,  it  will  he  unnecessa- 
ry even  in  an  action  agayist  the  drawer  or  acceptor,  to  prove  any 
of  the  subsequent  indorsements,  although  they  were  in  full)  but 
they  may  be  struck  out  at  the  time  of  the  trial,  unless  they  be  un* 
neeessarily  stated  in  the  declaration,  (d)  And  a  small  mistake  in 
the  declaration  in  the  name  of  the  indorser,  as  describing  *him  as  1 1 
Phillip,  when  the  bill  and  the  evidence  prove  him  to  be  Phillips* 
will  not  be  material,  (e) 

existed,  which  was  dissolved  on  the  first  of  January,  1816;  and  after  that 
time  Henry  carried  on  business  on  his  own  account.  The  hand-writing  of  the 
defendant  as  acceptor,  and  the  due  presentment  of  the  bill  were  also  proved, 
but  no  evidence  was  given  of  the  hand-writing  of  the  indorsement  by  Henry. 
On  the  production  of  the  bill,  it  appeared  to  nave  been  drawn  and  indorsed 
by  Henry,  per  procuration  of  Stachen  and  Co.  The  learned  Judge  thought 
the  plaintiffs  ought  to  prove  the  procuration,  and  as  they  were  not  prepared 
with  such  proof,  he  accordingly  directed  a  nonsuit.  A  rule  nisi  had  been 
obtained,  and,  on  shewing  cause,  Lord  Chief  Justice  Gibba  aaid,  I  cannot  ' 
'ay  whether  there  has  been  any  private  communication  between  these  par* 
ties,  bat  can  only  look  to  the  instrument  itself.  Stachen  and  Co.  appear  to 
h&ve  authorized  Henry  to  draw  the  bill  payable  to  their  order.  The  defen- 
dant by  his  acceptance  admits  that  such  a  firm  as  Stachen  and  Co.  was  in 
existence,  and  also  the  bill  was  drawn  by  Henry,  by  their  procuration.  By 
accepting  this  bill  purporting  to  be  drawn  by  Henry,  as  the  agent  for  Sta- 
chen and  Co.  the  defendant  renders  himself  answerable  to  them  for  its  amount. 
The  defendant  has  by  his  acceptance  admitted,  that  Henry  was  authorised 
to  draw  the  bill  by  procuration,  but  he  has  not  admitted  thereby  that  it 
might  be  indorsed  in  this  manner;  it^was  not  proved  that  Henry  was  so  em- 
powered. The  defendant  might  say,  that  he  had,  by  his  acceptance,  admit* 
J*d  the  existence  of  the  firm  of  Stachen  and  Co.  and  that  the  bill  was  drawn 
oy  Henry  as  their  agent,  but  he  does  not  thereby  admit  that  the  indorsement 
*u  on  the  same  terms,  and  it  was,  therefore,  necessary  that  such  procura- 
tion should  be  proved.    Rule  discharged. 

(a)  Ante,  175,  6. 

(6)  Cooper*. Undo, B.R  Sittings,  London,  after  Mich.  T.  52 Geo.  S. 
3*1  v.  4th  ed.  356.  n.  k.— Bosanquet  v.  Anderson,  6  Esp.  Rep.  43.  post,  507. 
-Sedforth  and  another  v.  Chambers,  1  Stark.  336,  post,  507.  end  ante,  484. 

(0  Ante,  461.— Chaters  v.  Bell,  4  Esp.  210. 

(<*)  Ante,  175.  '       '    - 

.  (*)  Formsn  v.  Jacob,  1  Stark.  Rep.  47.  It  appeared  that  the  name  of  tb* 
indorser  was  Phillip  Phillipsi  and  it  was  objected  that  this  varied  from  the 
^legation  of  an  indorsement  by  Phillip  Phillip,  the  person  being  different. 
He  bill  itself  was  payable  to  Phillip  Phillips,  and  the  name  was  so  indorsed  - 

m  >v 
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3dly.  Proof  If  the  bill  or  note  be  payable  to  the  order  of  several  persons 
tiff's  mterest  not  *n  Partnership,  the  haad-writiog  of  each  must  be  proved,  (a) 
&c.  and  though  it  is  reported  to  have  been  held  in  one  ease,  that  aa 

acceptance  after  an  indorsement  by  one  of  the  payees,  admits  (be 
regularity  of  the  indorsement;  (b)  that  decision  appears  to  be 
.  contrary  to  former  authorities,  though>  if  a  bill  have  several  in- 
dorsements upon  it  at  the  time  it  is  presented  for  aceeptaBee,and 
.  the  drawee,  when  he  accepts,  expressly  promises  to  pay  the  bill, 
it  has  been  decided  that  the  indorsements  are  admitted,  (c) 
[•IHHj  *In  an  action  against  the  drawer  or  acceptor  of  a  bill  payable 

to  the  order  of  several  persons  in  partnership,  it  is  In  general 
necessary  to  prove  the  partnership,  and  the  hand-writing  of  one 
•    /  of  them,  or  of  an  agent  in  the  name  of  the  firm,  (d) 

on  the  bill.  Per  Lord  EUenboroogh,  whether  the  name  on  the  bill  be  the 
party's  false  or  true  name  is  immaterial,  if  it  be  his  name  of  trade,  the  only 
question  is  as  to  the  identity  of  the  person. 

(a)  Garvick  u.  Vickery,  Dougl.  653,  anje. 

(£)  Jones  and  another  t/.  Hadford,  K.  B,  sittings  after  Hil.Term,  46  Geo. 
3.— 1  Campb.  83,  (hut  see  Carvick  v.  Vickery,  Mougl.  630,  653 — Hankey  i . 
Wilson,  Say.  233  contra,)  held,  that  in  an  action  upon  a  bill,  drawn  payable 
to  the  order  of  two  persons  not  partners,  indorsed  by  one  in  the  name  of 
both,  and  afterwards  accepted  by  the  defendant,  that  the  regularity  of  the 
indorsement  could  not  be  disputed.  Action  by  the  indorsee  against  the  ac- 
ceptor of  a  bill  of  exchange,  payable  to  two  persons  of  .the  names  of  Hopkins 
ind  M'MichelL'  The  bin  had  been  Indorsed  by  Hopkins  in  the  name  of 
himself  and  M'Michell,  and  defendant  had  accepted  it  with  the  indorsement 
upon  it.  The  defence  was,  that  the  payees  were  not  partners,  and  that  the 
bill  ought  therefore  to  have  been  indorsed  by  both.  But  Lord  BUenborough 
held,  that  the  defendant  having  accepted  the  bill,  indorsed  by  one  for  him- 
self and  the  other,  could  not  now  dispute  the  regularity  of  this  indorse- 
ment, but  see  Carvick  v.  Vickery,  Dougl.  85.— Smith  v.  Chester,  1 T.  R. 
654,  ante,  499. 

(c)  Sir  Joseph  Hankey  and  Company  v.  Wilson,  Bayer's  Rep.  223.  Upon 
a  rule  to  shew  cause  why  a  new  trial  should  not  be  had  in  an  action  of  assump- 
sit, it  appeared,  that  the  action  was  brought  by  the  plaintiffs,  aa  indorsees  of 
a  bill  of  exchange;  that  the  defendant  had  accepted  the  bill;  that  there  was 
no  actual  proof,  that  the  name  of  one  of  the  indorsers  of  the  bill  is  of  his 
hand-writing;  that  the  name  of  that  indorser  and  the  names  of  all  the  other 
indorsers  were  upon  the  bill  at  the  time  of  its  being  accepted;  that  at  tkr 
time  of  his  accepting  it,  the  defendant  promised  to  pay  the  hiU9  and  that  upon 
this  evidence,  which  was  left  by  Ryder,  Ch.  J.  to  the  jury,  a  verdict  was 
found  for  the  plaintiffs.  The  question  was,  whether  upon  this  evidence, the 
matter  ought  to  have  been  left  to  the  jury?  It  was  holden  that  it  ought— 
And  by  the  court — It  is  in  general  necessary  to  give  actual  proof  that  the 
name  of  every  indorser  is  of  his  hand-writing;  but  it  is  not  necessary  to  do 
this  in  every  case.    In  the  present  case,  it  was  a  matter  proper  for  the  de- 

'  termination  of  a  jury,  whether  the  acceptance  of  the  bill  -when  all  the  hidm^ert 
names  were  upon  it,  together  with  the  promise  to  pay,  did  not  amount  to  an  ad- 
mission that  the  name  of  every  indorser  is  of  his  hand-writing,  inasmuch  as 
such  an  admission  would  supersede  the  necessity  of  actual  proof,  that  the 
name  of  any  indorser  is  of  bis  hand -writing. 

(d)  Ante,  488,  9. 
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b 

Where  a  bill  has  been  made  payable  to  the  order  of  a  fictitious  3%-  Proof 
person,  it  hat  been  decided,  that  proof,  that  the  party  sued,  knew  tiff's  interest, 
of  that  circumstance  at  the  time  he  became  a  party  to  the  bill)  &c* 
or  before  he  transferred  the  same,  will  dispense  with  proof  of  the 
hand-writing  of  the  supposed  indorser.  (a)         l 

Where  several  persons  sue  as  indorsees  of  a  bill  of  exchange, 
if  the  bill  appears  indorsed  in  blank,  there  is  no  necessity  for 
their  proving  that  they  were  in  partnership  together,  or  that  the 
bill  wag  indorsed  or  delivered  to  them  jointly,  (b)  Bnt  when  a 
bill  of  exchange  is  payable  or  indorsed  'specially  to  a  firm,  it  has 
'often  been  ruled,  that  in  an  action  by  the  payees  or  indorsees  L**°*J 
strict  evidence  most  be  given  that  the  firm  consists  of  the  persons 
who  sae  as  plaintiffs  on  the  record,  (c)  And  where  a  bill  of  ex- 
change was  by  the  direction  of  the  payee  indorsed  in  blank  and 
delivered  to  A.  B.  and  Co.  who  were  bankers  on  the  account  of 
the  estate  of  an  insolvent  which  was  vested  in  trustees  for  the  be- 
nefit of  his  creditors,  it  was  lreld  that  A.  and  B.  two  of  the  mem- 
bers of  the  firm  and  also  trustees,  cannot,  conjointly  with  a  third 
trustee  who  is  not  a  member  of  the  firm,  maintain  an  action 
against  the  indorser  without  some  evidence  of  the  transfer  of  the 
bill  to  them  as  trustees  by  the  firm  by  delivery  or  otherwise,  (d) 

■ 

(a)  Ante,  83, 4,  n.  8. 

0)  Ord  and  others  v.  Portal,  3  Campb.  239. — Rordasnz  and  another  v. 
Uach,  1  Stark.  446.—Ord  and  two  others  v.  Portal,  3  Campb.  239.  Action 
by  the  plaintiffs  as  indorsees,  against  the  defendant  as  acceptor  of  a  bill  of  ] 

exchange,  drawn  by  one  Steel,  payable  to  his  own  order,  and  indorsed  by  him 
in  blank.  The  plaintiffs  case  being  closed  without  shewing  that  the  plain- 
tiffs were  in  partnership,  or  that  the  bill  had  been  indorsed  to  them  jointly. 
Harrow,  for  the  defendant^  insisted,  that  they  ought  to  be  nonsuited.  The 
declaration  alleged,  that  the  drawer  of  the  bill  indorsed  and  delivered  the  bill 
to  the  three  plaintiffs,  and  there  was  no  evidence  whatsoever  in  support  of 
this  allegation.  Per  Lord  Ellenborough.  There  is  no  occasion  for  any  such 
evidence.  The  indorsement  in  blank  conveys  a  joint  right  of  action  to  as 
many  as  agree  in  suing  on  the  bill.    The  plaintiffs  had  a  verdict. 

Rordasnz  and  another  v.  Leach,  1  Stark.  446.  The  two  plaintiffs  sued  as 
the  indorsees  of  two  bills  of  exchange.  The  bills  had  been  indorsed  in  blank,  ' 
and  the  only  question  was,  whether  it  was  incumbent  on  the  plaintiffs  to 
prove  their  joint  title  to  sue  on  tha  bill  by  shewing  that  they  were  partners, 
or  by  proving  a  transfer  to  them  jointly.  Lord  Ellenborough  held,  that  it 
was  not.    Verdict  for  the  plaintiffs.     -      , 

(c)  Note,  in  Ord  v.  Portal,  3  Campb.  240. 

{d)  Machell  and  others  v.  Kinnear,  1  Stark.  499.  This  was  an  action  by 
Machell,  Boucher  and  Birkbeck,  as  the  indorsees  of  a  bill  of  exchange, 
against  the  defendant  as  the  indorser.  The  bill  in  question  was  dated  on 
the  21st  of  August,  1815,  and  was  drawn  by  Corbett  on  Goldie,  for  the  pay* 
nient  of  £.400  six  months  after  date  to  his  own  order,  indorsed  by  Corbett  . 
to  Kinnear,  the  defendant,  and  indorsed  by  the  latter  in  blank.  The  princi- 
pal question  was,  whether  under  the  circumstances  such  a  right  had  been 
transferred  to  the  plaintiffs  as  entitled  them  to  sue  upon  the  bill.  It  appeared. 
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F*50«"]        When  it  is  ineambent  on  tbe  plaititiflTt  to  •prove  the  names  of 
of  ^oplair^  l^e  P*1^"*1*  of  a  firm,  the  counsel  for  such  plaintiffs  may  sag- 
tifFs  interest,  gest  to  the  witness  called  to  prove  the  partnership,  the  names  of 
*  the  component  members  of  the  firm,  (a) 

It  has  been  decided,  that  the  admission  by  an  indorser  of  a 
promissory  note  of  his  hand-writing  is  sufficient  evidence  of  the  in- 
dorsement in  an  action  against  the  maker,  beeause  such  admission 
is  in  derogation  of  the  party's  own  title  to  the  note,  and  there* 

that  Machell  and  Boucher  Were  two  of  the  partners  of  which  the  firm  of 
Langton  and  Co.  consisted.  Machell,  Boucher  and  Birkbeck,  the  three  plain- 
tiffs, were  the  trustees  of  the  estate  of  Holder,  an  insolvent,  for  the  benefit  of 
the  creditors;  Birkbeck  not  being  a  member  of  the  firm  of  Langton  and  Co. 
The  defendant  being  indebted  to  the  estate  of  Holder,  transmitted  the  bill 
in  question  to  his  'clerk  in  Liverpool,  *  tth  directions  to  deliver  it  to  Langton 

,  and  Go.  on  tbe  account  of  Holder's  estate,  and  either  to  indorse  it  or  to  give 
them  a  letter  of  guarantee  to  secure  the  payment.  The  clerk  accordingly 
indorsed  it  in  blank  and  delivered  it  to  Langton  and  Co.  Garrow,  A.  G.  for 
tbe  defendant,  objected  that  it  was  not  competent  to  two  of  tbe  firm  of  tang* 
ton  and  Co.  to  associate  with  themselves  a  third  person  who  was  a  stranger, 
lor  the  purpose  of  bringing  an  action  on  the  bill  without  shewing  that  tbe 
bill  had  been  transferred  by  Langton  and  Co.  to  the  plaint  ifls,  thus  associated. 
Marryat,  for  the  plaintiffs,  contended,  that  since  the  bill  had  been  indorsed  in 
blank,  it  was  competent  to  any  number  of  persons  to  associate  together  for 
the  purpose  of  bringing  an  action.  And  lie  cited  the  case  of  Ord  and  otben 
tr.  Portal,  3  Campb.  839,  where  it  was  held,' that  an  indorsement  in  blank 
conveyed  a  joint  right  of  action  to  as  many  as  agreed  to  sue  upon  the  bill; 
per  Lord  Ellenborough,  tbe  bill  having  been  indorsed  and  delivered  to  Lang- 

'  ton  and  Co.  according  to  Kinnear's  direction,  Langton  and  Co.  had  authority 
to  appropriate  it  Since  it  was  paid  to  them  on  account  of  Holder's  estate, 
if  they  had  received  the  amount  it  would  have  been  money  had  and  received 
by  them  on  account  of  the  estate,  but  tbe  evidence,  as  it  stands,  proves  the 
interest  in  the  bill  to  be  in  Langton  and  Co.  It  would  be  sufficient  to  prove 
that  Langton  and  Co.  consented  to  appropriate  the  bill  to  the  three  plaintiffs 
as  trustees.  If  Langton  and  Co.  -had  indorsed  it  to  the  plaintiffs  the  right  to 
tee  would  have  been  clear,  or  they  might  have  transferred  the  right  by  a  de- 
livery of  the  bill,  but  without  some  evidence  of  this  kind,  the  right  to  sac 
•till  remains  in  Langton  and  Co.  Had  it  not  been  for  the  evidence  of  the  par* 
ticular  transfer  to  Langton  and  Co  an  indorsement  in  blank  might  have  en- 
titled the  parties,  who  bring  the  action  to  recover.     Plaintiffs  nonsuited. 

(a)  Acerro  and  others  v.  Petroni,  1  Stark.  100.  Assumpsit  by  the  plain- 
tiffs, bankers  at  Paris,  upon  an  account  stated  by  the  defendant.  The  witness 
called  to  prove  the  partnership  of  the  plaintiffs  could  not  recollect  the  name* 
of  the  component  members  of  the  firm  so  as  to  repeat  tbem  without  sugges- 
tion, but  said  be  might  possibly  recognise* them,  if  suggested  to  him.  Lord 
Elknborough,  alluding  to  a  case  tried  before  Lord  Mansfield,  in  which  tbe 
witness  had  been  allowed  to  read  a  written  list  of  names,  ruled,  that  there 
was  no  objection  to  asking  the  witness  whether  certain  specified  persons 
vere  members  of  tbe  firm.  The  witness  recollected  the  surnames  but  not 
tbe  christian  names,  of  those  mentioned  as  members  of  tbe  firm,  and  their 
christian  names  being  specified  in  the  declaration  in  tbe  count  upon  the  ac- 
count stated,  and  the  terms  of  the  acknowledgment  being generattg  to  Acer* 
so  and  Co.  the  plaintiffs  were  nonsuited.  Sed  giuere  as  to  the  christian  names 
which  are  not  in  general  material.  See  Hodenpyl  v,  De  Vingeboed  and  an- 
other, ante,  489.-3  Campb.  29—2  Marsh.  159. 
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fcre  admissible,  (a)    And  a  promise  to  pay  (6)  or  offer  to  +re-        L*507] 
new  (e)  made  to  an  indorsee  after  the  bill  was  due,  dispenses  with  J^  tn*c  pJ2™ 

tiff'ajinterest, 

(a)  Maddocks  v.  Hankey,  2  Esp.  Rep.  647.    Assumpsit  by  the  indorsee  &c* 

of  i  promissory  note  against  the  maker;  the  promissory  note  was  drawn  by 

the  defendant  payable  to  one  Sellier,  who  indorsed  to  Rymer,  by  whom  it 

was  indorsed  to  the  plaintiff.    The  plaintiff  proved  the  hand -writing  of  the 

defendant  and  Rymer,  by  persons  acquainted  with  them,  and  the  only  doubt 

in  the  case  was  as  to  the  hand-writing  of  Sellier.    The  evidence  to  establish 

that  fact  was  of  a  person  who  had  gone  to  Sellier,  he  then  being  in  prison, 

and  asked  him  if  that  was  his  hand-writing.-— To  whom  he  acknowledged  that 

it  was.    Gibbs,  for  the  defendant,  objected  to  this  evidence,  insisting,  that 

such  an  admission  of  a  fact  was  not  evidence  against  the  defendant,  as  it 

might  be  material  to  ascertain  the  time  when  the  indorsement  had  been 

made.  Lord  Kenyon  said,  that  he  thought  it  was  admissible  and  sufficient 

evidence,  as  it  went  in  derogation  of  the  parties  own  title  to  the  note,  but 

he  offered  to  reserve  the  case.— 1* he  plaintiff  bad  a  Verdict;  but  see  ante, 

49T,n.4. 

(6)  Hankey  v.  Wilson,  Sayer,  233;  ante,  503,  n.  4. 

(e)  Bosanquet  v.  Anderson,  6  Esp.  Rep.  43.— Sedfbrd  and  another  v. 
Chambers,  1  Stark.  326.— Bayl.  320.— Bosanquet  v.  Anderson,  6  Esp.  Rep. 
43.  In  an  action  by  the  indorsee  of  a  bill  of  exchange,  where  several  indorse- 
ments have  taken  place,  which  are  laid  in  the  declaration,  though  necessary 
to  he  proved  in  general,  yet  if  defendant  applies  for  time  to  the  holder,  and 
offer  terms,  it  is  an  admission  of  the  holder's  title,  and  a  waiver  of  proof  of 
all  the  indorsements  except  the  first.    Assumpsit  by  tbe  plaintiff  as  indorsee 
of  a  bill  of  exchange,  drawn  by  Wilson  in  his  own  favor  on  the  defendant  who 
accepted  it,  and  indorsed  over  by  Wilson.    The  declaration  stated  several 
indorsements  on  the  bill.  The  evidence  for  the  plaintiff  was  only  proof  of  the 
hand-writing  of  tbe  first  indoreer,  and  that  the  defendant,  when  the  bill  be- 
came due,  came  to  the  plaintiffs,  who  were  bankers,  and  then  holders  ot  the 
hill,  and  offered  another  bill  in  the  place  of  it,  he  being  then  unable  to  take 
if  up-  It  was  contended  for  the  defendant  that  it  was  necessary  for  the  plain* 
tiff  to  prove  all  the  indorsements  on  the  bill  stated  in  the  declaration,  for 
that  by  the  averments  so  made  he  had  bound  himself  to  prove  them,  though 
if  he  had  not  done  so  and  declared  only  on  the  first  indorsement,  he  might 
have  recovered  on  that  only.  It  was  answered  by  the  plaintiff's  counsel  that 
it  was  sufficient  for  the  plaintiff  to  prove  tbe  hand- writing  of  the  first  indor* 
ser  under  the  circumstances  above  stated;  that  of  his  offering  terms  to  the. 
plaintiff  and  thereby  admitting  the  bill  to  be  bis;  and  that  there  was  no  ne- 
cessity for  proving  the  hand-writing  of  all  the  indorsers  though  so  laid  in  the 
declaration,  as  by  such  admission  and  offer  he  admitted  the  plaintiff's  title 
to  the  bill,  and  thereby  waived  the  necessity  of  such  proof  as  would  be  other- 
vise  necessary.    Lord  Kllenborough  said,  that  the  acceptor  by  his  accep- 
tance admitted  the  hand-writing  of  his  correspondent,  the  drawer,  but  if 
payable  to  the  drawer's  own  order  his  hand-writing  as  such  indorse;  must 
in  every  case  be  proved,  as  that  put  the  bill  into  circulation,  and  though  he 
tceepted  the  bills  with  many  names  on  it,  if  they  were  laid  on  the  declara- 
tion they  should  be  proved;  but  he  was  of  opinion  that  the  offer  here  made 
by  the  acceptor  to  pay  the  bill  to  the  plaintiffs,  who  then  held  the  bill,  with 
all  tbe  names  on  it,  was  a  sufficient  admission  of  the  plaintiff's  title,  which 
was  derived  through  tbe  several  indorsements,  and  of  the  defendant's  liabili- 
ty so  as  to  supersede  the  necessity  of  proof  of  each  person's  hand-writing*— 
Verdict  for  plaintiff. 

Bedford  and  another  v.  Chambers,  1  Stark.  336.  This  was  an  action  by 
the  indorsees  of  a  bill  of  exchange  against  the  indorser.  The  bill  was  drawn 
by  Pish,  on  Hill  and  Co.,  payable  four  months  after  date  to  the  ordet  of  Fish, 
and  indorsed  by  Fish  to  the  defendant,  by  the  defendant  to  Sheckles,  by  S hec- 
kles to  Niblock  &  Co ,  and  by  the  latter  to  tbe  plaintiffs.  All  the  Indorsements 
vejt  stasia  the  declMatioa,  The  plaintiffs  proved  all  the  indorsements  ex* 
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I  *508]        the  necessity  for  proof  of  the  indorsement,  *beeauae  it  admits  the 

of  the  plain-  t't'e  °^tne  holder.     And  after  a  partnership  has  been  establish- 
tiff's  interest,  ed  in  evidence,  the  admission  of  a  partner,  though  not  a  party  to 
the  suit,  is  evidence  as  to  joint  contracts  against  any  other  part- 
ner, as  well'  after  the  determination  of , the  partnership  as  during 
its  continuance,  (a)    But  although  a  bill  of  exchange  has  been 
shewn  to  the  drawer,  with  the  name  of  the  payee  indorsed  upon 
if,  and  he  merely  objects  to  paying  it,  that  he  had  drawn  it  with- 
out consideration,  in  an  action  against  him  by  the  indorsee  this 
does  not  dispense  with  regular  proof  of  the   indorsement,  (ft) 
'  The  payment  of  money  into  court  generally,  on  the  whole  declar- 
ation, amounts  to  an  admission  of  the  indorsement,  and  dispense! 
with  the  necessity  for  proving  it.  (c) 
In  an  action  against  an  indorser  of  a  bill  or  note,  the  hand- 
*  writing  of  the  drawer,  (d)  and  all  prior  indorsers  (e)  being  admit- 
[*509]        ted  hy  the  defendant's  indorsement,  *they  need  not  be  proved. 

cept  that  of  9heckles,  and  in  order  to  supersede  the  proof  of  this  indorsement 
they  gave  in  evidence  a  letter  written  by  the  defendant  to  the  plaintiff,  offering 
to  give  them  a  substituted  bill  to  be  approved  of  by  any  moderate,  person,  but 
•  stating  that  he  had  not  money  to  take  it  up  with;  adding,  that  he  hoped  that 
it  was  not  in  the  hands  of  Niblock  and  Co.  At  the  time  this  letter  was  writ- 
fen  the  bill  was  in  the  hands  of  the  solicitor' for  the  plaintiffs,  and  the  in- 
dorsements were  complete.  The  Attorney-General  for  the  plaintiffs  submit- 
ted, that  this  evidence  was  sufficient  without  further  proof*  and  cited  the 
case  of  Bosanquet  v.  Anderson,  6  Bsp.  Rep.  43,  to  shew  that  an  application 
by  a  defendant  for  time,  was  an  admission  of  liability.  Lord  Ellenborough 
remarking,  that  the  hope  expressed  by  the  defendant  that  the  bill  was  not 
in  the  hands  of  Niblock  and  Co.,  who  were  indorsers  subsequent  to  Sbeckks, 
shewed  that  he  knew  the  channel  through  which  the  plaintiffs  title  had  been 
derived,  was  of  opinion  that  the  evidence  amounted  to  proof  of  their  title 
through  that  channel.— *  Verdict  for  the  plaintiff. 

(a)  Wood  and  others  v.  Braddick,  1  Taunt  104.— Phil.  Ev.  3d  ed.  75, 6. 

(b)  Duncan  v.  Scott,  1  Campb.  101. 

,  (c)  Qutteridge  v.  Smith,  2  HeVi.  Bla.  374.. 

(d)  Lambert  v.  Pack,  1  Salk.  127—1  Lord  Raym.  443.— 12  Mod.  244.- 
llolt,  1 17*  S.  C.— Free  v.  Kawlins,  1  Holt,  C.  N.  P.  550. 
'     («)  Id.  ibid.— Critchlow  v.  Parry,  2  Campb.  182.— Chaters  v.  Bell,  4  Esp. 
210,  ante,  461,  2.— Bayl.  220. 

Critchlow  v.  Parry,  2  Campb.  182.  Action  by  the  indorsee  against  the 
indorser  of  a  bill  of  exchange.  The  declaration  stated  several  indorsements 
prior  to  that  of  the  defendant,  which  was  immediately  to  the  plaintiff'  A 
question  arose  whether,  upon  proof  of  the  defendant's  hand- writing  it  «s 
necessary  to  prove  the  hand,  writing  of  any  of  the  prior  indorsers.  lo™  Ejj 
lenborough  at  first  doubted  whether  it  was  not  necessary  in  this  case,  as  well 
as  in  an  action  against  the  acceptor,  to  prove  all  the  indorsements  that  vere 
mentioned  in  the  declaration,  -and  particularly  that  of  the  original  P*)**""} 
Clark,  for  the  plaintiff*  contended,  that  the  defendant's  indorsement  admitu* 
all  antecedent  indorsements;  that  even  if  they  were  forged,  he  would  K 
liable;  that  he  was  to  be  considered  as  the  drawer  of  a  new  bill  of  exchange; 
and  that  his  contract  was  very  different  from  that  of  the  acceptor,  who  onJf 
'    undertook  to  pay  to  the  payee,  or  his  order,  «nd  against  whom,  therefore,  a 


OT   THE   KVIDSMOS, 

Bst  if  a  subsequent  indorsement  be  stated  in  the  declaration  they  3dly.  proof 

.  i  .         of  the  plain  - 

most  be  proved,  and  therefore  it  is  usual  when  there  are  indors-  tifPs  interest, 
en  subsequent  to  the  defendant,  whom  the  plaintiff  does  not  wish  &c- 
to  discharge,  to  insert  one  count,  stating  all  the  indorsements,  and 
another  describing  the  plaintiff  as  immediate  indorsee  of  the  de- 
fendant (a) 

Is  an  action  at  the  snit  of  an  executor  against  the  acceptor  of 
a  bill,  on  a  promise  J  aid  to  the  testator,  the  plaintiff  must  prove 
that  the  bill  was  accepted  in  the  testator's  life-time;  (ft)  and,  as 
we  shall  hereafter  see,  when  a  bill  or  note  is  attempted  to  be  set 
off  against  the  claity  of  the  assignees  of  a  bankrupt,  the  party 
mast  prove  that  the  note  came  to  his  hands  before  the  bankrupt- 
cy, (c)  But  if  the  act  of  bankruptcy  were  secret,  and  the  bill  or 
note  proposed  to  be  set  off,  were  afterwards  received  by  the  par- 
tjr  two  calendar  months  before  the  commission  was  issued,  and 
without  notiee  of  the  bankruptcy,  he  may  set  them  off.  (d) 

When  the  drawer  of  a  bill  payable  to  the  order  of  a  third 
person,  and  returned  to  and  taken  up  by  him,  sues  acceptor,  in  * 
order  to  shew  that  the  right  of  action  has  become  vested  in  him, 
he  should  be  prepared  to  prove  such  return  to  him,  (e)  and  it 
has  been  considered,  that  when  a  prior  indorser,  who  has  been 
obliged  to  pay  subsequent  indorser,  sues  the  acceptor,  he  should 
prove  such  payment,  (f) 

title,  through  the  payee,  must  be  established.  Lord  Ellenborough  was  of 
this  opinion,  and  the  plaintiff  had  a  verdict. 

(a)  Ante,  461,  2. — Bosanquet  v.  Anderson,  6  Esp.  Rep.  43.— Sedforih  v. 
Chambers,  1  Stark.  326.— Ante,  5Q7. 

(*)  Anonymous,  12  Mod.  447.— Sarell  v.  Wine,  3  East.  409. 

(0  Dickson  v.  Evans,  6  T.  R.  57.— Moore  v.  Wright.  2  Marsh.  209.  6 

Taunt.  517.  S.  C — Oughterlony  i>.  Easterby,  4  Taunt.  886.— See  post,  Bank- 
ruptcy. 

W  46  Geo.  3.  c.  135.  s.  3. 

(e)  As  to  such  action,  see  ante,  440;  and  Symonda  i>.  Parminter,  1  Wils. 
«5.-4  Bro.  P.  C.  604.— Ante,  440. 

(/)  Mendez  v.  Carreroon,  sed  quaere. 

Mendez  v.  Carreroon,  1  Lord  Raym.  742.  In  case  upon  a  bill  of  exchange, 
«Pon  the  evidence  a*  the  trial  before  Uolt,  C.  J.  at  Guildhall,  Nov.  23,  Mich. 
12  W.  3,  the  case  was  this:  A.  drew  a  bill  of  exchange  upon  B.  payable  to 
J'-  at  Paris;  B.  accepted  the  bill,  C.  indorsed  it,  payable  to  D.,  D.  to  E.,  E. 
j°  P.,  F.  to  G.,  G.  demanded  the  bill  to  be  paid  by  B.  and  upon  non-payment 
**•  protested  it  within  the  time,  &c.  and  then  G.  brought  an  action  against 
D-  and  it  was  well  brought,  and  he  recovered;  afterwards  D.  brought  an 
tttiou  against  B.  and  though  D.  produced  the  bill  and  the  protest,  yet  De- 
mise he  could  not  produce  a  receipt  for  the  money  paid  by  him  to  G.  upon 
the  protest  as  the  custom  is  among  merchants,  as  several  merchants  on  their 
°*ths  affirmed,  he  was  nonsuited.  But  Holt  seemed  to  be  of  the  opinion, 
that  if  he  bad  proved  payment  by  him  to  G.  it  had  been  well  enough* 
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r*5ioi 

odly.  Proof  •In  an  aetion  by  an  accommodation  acceptor,  against  the  draw- 
tiff'sinterest,  er  for  money  paid,  or  specially  for  not  indemnifying  the  plaintiff, 
fee*  shonld  prove  that  the  bill  has  been  in  cireolation,  and  the  pro- 

duction of  the  bill  from  the  custody  of  the  acceptor,  is  net  prima 
faeie  evidence  of  his  having  paid  it,  without  proof  that  it  wu 
once  in  circulation  after  it  bad  been  accepted,  nor  is  payment  to 
be  presumed  from  a  receipt  indorsed  on  the  bill,  nnless  sneb  re- 
ceipt is  shown  to  be  in  the  hand-writing  of  a  person  entitled  to 
demand  payment  (a)  It  has,  however,  been  held,  that  a  gtse- 
[*51l]  ral  reeeipt  on  the  'back  of  a  bill  is  prime. faeie  evidence  of  its 
having  been  paid  by  the  acceptor,  and  will  not  of  itself  be  evi- 
dence of  a  payment  by  the  drawer,  though  it  is  produced  by 
him.  (o) 

We  have  seen,  that  in  some  eases,  the  plaintiff  will  be  called 
upon  to  prove  the  consideration,  whieh  he  gave  for  the  bill  or 
note,  (c)  In  an  action  by  the  indorsee  of  a  bill  of  exchange,  if 
it  appear  that  a  prior  party  made  it  under  duress,  or  was  de- 
frauded of  it,  and  the  plaintiff  has  previous  notice  to  do  so,  he 

(a)  Pfiel  v.  Vanbatenberg,  2  Campb.  439.    Action  for  money  lent.    The 
plaintiff's  case  was,  that  he  had  accepted  and  paid  several  bill*  of  exchange 
for  the  defendant's  accommodation.    The  bills  were  produced  by  the  plsia- 
tiff,  and  proved  to  have  been  drawn  by  the  defendant.    They  were  likewise 
receipted  in  the  usual  form  of  bills  paid,  but  it  did  not  appear  by  whom  the 
receipts  were  written.    Richardson  contended  that  the  simple  production  of 
the  bills  by  the  acceptor;  was  prima  facie  evidence  of  payment.  They  could 
not  have  got  into  his  bands  unless  he  bad  paid  them,  and  the  presumption 
that  an  instrument  in  the  possession  of'  the  person  liable  upon  it  ia  satisfied, 
has  been  invariably  acted  upon.    But  the  receipts  indorsed  on  these  bilk 
put  the  matter  beyond  all  doubt,  as  the  defendant  was  guilty  of  forgery  if 
the  bills  had  not  been  paid,  and  the  law  would  not  presume  that  a  man  had 
committed  a  capital  offence-   Lord  Bllenborougb.  Shew  that  the  bills  were 
once  in  circulation  after  being  accepted,  and  I  will  presume  that  they  got 
back  to  the  acceptor's  hands  hy  his  having  paid  them.    But  when  he  mere- 
ly produces  them,  how  do  I  know  that  they  were  ever  in  the  hands  of  the 
payee,  or  any  indorsee,  with  his  name  upon  them  as  acceptors?  it  is  very 
possible,  that  when  they  were  left  for  acceptance,  he  refused  to  deliver 
them  back,  and  having  detained  them,  now  produces  them  as  evidence  oT a 
loan  of  money.   Nor  do  I  think  the  receipts  carry  the  matter  a  bit  further, 
unless  you  show  them  to  be  in  the  band-writing  of  the  defendant,  or  sob* 
other  person  authorised  to  receive  payment  of  the  bills.    A  man  cannot^e 
allowed  to  manufacture  evidence  for  himself  at  the  risk  of  being1  convicted 
of  forgery;  and  it  is  possible,  that  though  the  bills  are  unsatisfied,  these  re- 
ceipts may  have  been  fraudulently  indorsed  without  the  plaintiff's  privity. 
The  fact  of  payment  still  hangs  in  doubt,  and  you  must  do  something  more 
to  turn  the  balance.  Prove  the  bills  out  of  the  plaintiff's  possession  accept- 
ed, and  I  will  presume  that  they  got  back  again  by  payment.  If  you  do  not, 
the  plaintiff  must  be  called.    However,  a  witness  afterwards  swore  that  the 
defendant  had  acknowledged  the  debt,  and  plaintiff  hftd  &  verdict* 

(b)  Scboley  v.  Walsby,  Peake,  24,  5. 

(c)  Ante,  89.  n.  2. 90,  &c.  « 
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most  be  prepared  to.  prove  under  what  circumstances,  and  for  Considera- 
what  value  be  became  the  holder,  (a) 

But  the  defendant  will  not  be  allowed  to  call  on  the  plaintiff 
to  prove  the  consideration  which  he  gave  for  the  bill,  unlets  be 
has  given  him  reasonable  notice  that  he  will  be  required  (o  offer 
such  proof,  so  that  the  plaintiff  may  come  to  the  trial  prepared 
to  establish  his  consideration,  (b)    And  the  merely  giving  a  no- 
tice that  the  plaintiff  will  be  required  to  prove  what  considera- 
tion be  gave,  is  not  sufficient  to  throw  the  •burden  upon  him;        [*512] 
some  suspicion  must  first  be  cast  upon  his  title,  by  shewing  that 
the  bill  was  obtained  from  the   defendant,  or  some  previous 
holder,  by  undue  means,  after  which,  and   not  till   then,  the 
plaintiff  will  be  required  to  prove  how  he  became  the  holder,  (c) 
And  though  it  has  been  decided,  that  when  the  plaintiff  has  in 
due  time  received  a  notice  from  the  defendant  to  prove  the  con- 
sideration, he  ought  to  do  so  in  opening  his  case  to  the  jury;  and 
that  after  his  counsel  have  closed  his  case,  he  shall  not  be  per- 
mitted to  go  into  evidence  of  consideration,  in  reply  to  the  de- 
fendant's cane;  (d)  yet  a  different  practice  now  prevails,  and 'the     . 

* 

(a)  Duncan  t>.  Scott,  1  Campb.  100,  ante,  89,  n.  2  — Pattison  v.  Hardacre* 
4  Taunt  114.  ante,  89,  n.  2.— Reea  v.  Marquis  of  Headfort,  2  Campb.  574. 

Bees  v.  Marquis  of  Headfort,  2  Campb.  574.  This  was  an  action  against 
the  defendant  as  acceptor  of  a  bill  of  exchange,  drawn  by  one  Whitton, 
payable  to  his  own  order,  indorsed  by  him  to  Chambertaine  and  Co.  and  by 
them  to  the  plaintiff.  The  plaintiff  made  out  a  prima  facie  case;  but  Whit- 
ton,  the  drawer,  having  been  called  to  prove  the  hand-writing  of  the  parties, 
it  appeared  from  his  cross  examination,  that  he  himself  had  never  received 
any  consideration  for  the  bill,  and  had  been  tricked  out  of  at  by  means  of  a 
gross  fraud?  Lord  Ellenborough  held,  that  on  this  ground  the  plaintiff  was 
bound  to  prove  what  consideration  he  gave  for  it;  and  as  he  was  not  prepared 
to  do  so,  his  Lordship  directed  a  nonsuit. 

(b)  Paterson  v.  Hardacre,  4  Taunt.  114.  ante,  89,  n.  2.  Mansfield,  C.  J. 
declared  the  decision  pf  the  court  to  be,  that  wherever  a  defendant  meant  to 
avail  himself,  as  a  defence  against  an  action  brought  upon  a  bill  of  exchange, 
of  the  circumstances  that  the  bill  had  been  lost,  or  fraudently  obtained,  and  • 
that  the  plaintiff  had  no  right  to  the  possession  thereof,  it  was  necessary 
that  the  defendant  should  distinctly  give  notice  to  the  plaintiff,  that  he  meant 
to  insist,  at  the  trial,  that  the  plaintiff  should  prove  the  consideration  upon 
which  he  received  the  bill;  and  no  such  notice  having  been  given  in  this 
case,  the  rule  must  be  discharged. 

(c)  Reynolds  v.  Chettle,  2  Campb.  595.  The  defendant  had  given  the 
plaintiff  notice  to  prove  what  consideration  he  gave  for  the  bill,  which  it  was 
submitted  he  was  bound  to  prove  accordingly.  Lord  Ellenborough.  The 
notice  is  insufficient  to  throw  this  burthen  on  the  plaintiff,  you  must  first  cast 
tome  suspicion  upon  his  title,  by  shewing  that  the  bill  was  obtained  from 
the  defendant,  or  some  previous  holder,  by  force  or  by  fipud.  The  plaintiff 
had  a  verdict. 

(rf)  Per  Ld.  Ellenborough,  Delanney  v.  Mitchel,  1  Stark.  439.  This  was 
an  action  by  the  plaintiff  as  the  indorsee  of  a  bill  of  exchange,  against  the 
defendant  as  acceptor.    Scarlett,  for  the  plaintiff,  having  adduced  the  usual 

N  n 
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Considera-  plaintiff  Is  allowed,  after  the  defendant  hat  proved  that  lie  re- 
ceived no  value,  and  has  east  a  suspicion  on  the  plaintiff's  ease, 
to  go  into  full  proof  of  the  circumstances,  under  which  he  holds 
the  bill,  (a)  If,  however,  the  defendant  ean  make  out  a  strons; 
ease  of  fraud  or  want  of  consideration  against  the  plaintiff  ioffi- 
eient  to  establish  a  defence,  it  does  not  then  seem  necessity  to 
give  the  plaintiff  any  notice  to  prove  the  consideration. 

[+dl3~|  *  We  have  already  stated,  when  the  want  of  consideration  or  the 

illegality  of  it  will  affect  the  plaintiff's  right  of  action.  (6)  By 
a  recent  statute  it  is  declared,  that  usury  in  the  consideration 
shall  not  affect  a  bona  fide  holder,  who  became  so  after  the  10th 
day  of  June,  1818.  (c)    In  the  ease  of  a  bank  note,  unless  there 
be  a  strong  presumption  of  fraud  or  want  of  consideration  the 
the  plaintiff's  interest  in  the  security  eannot  be  disturbed,  (d) 

documentary  proofs,  was  inclined  to  rest  his  case  there,  intimating,  that  if  in 
the  course  of  the  cause,  it  should  become  necessary*  he  was  prepared  (o 
prove  the  consideration  given  for  the  bill.  The  Attorney-General  insisted, 
that  since  notice  had  been  given,  that  one  ground  of  defence  was  the  vtnt 
of  consideration,  it  would  not  be  competent  to  the  plaintiff,  after  baring 
closed  his  case,  to  go  subsequently  into  such  evidence.  Lord  Ellenborougti 
held,  that  after  such  no.tice  he  could  not. 

Humbert  v.  Ruding,  K.  B.  Westminster,  13th  July,  1817,  action  on  a  bill 
of  exchange.  The  defendant  had  given  notice  to  the  plaintiff*  to  prove  con- 
sideration of  the  bill,  and  Lord  EUenborough  said,  I  think,  as  this  is  the 
case,  you  must  go  into  proof  of  the  consideration  in  the  first  instance.  Mr. 
Jems  for  the  plaintiff'. 

(a)  Mr.  Justice  Abbot  has  at  Ni.  Pri.  declared  that  this  is  the  correct 
course. 

(4)  Ante,  88  to  115. 

(c)  58  Geo.  3.  c.  93. 

(cQ  Solomon  v.  Bank  of  England,  13  East.  135.— Ante,  192.— King  v.  Mil- 
son,  2  Campb.  5. 

King  v.  Milson,  2  Campb.  5.  Possession  is  prima,  facie  evidence  of  pro- 
perty in  negotiable  instruments.  Therefore,  in  trover  for  a  bank  note,  it  is 
not  a  prima  facie  case  for  the  plaintiff  to  prove  that  the  note  belonged  to  him, 
and  that  the  defendant  afterwards  converted  it,  and  the  defendant  vi)l  sot 
be  called  upon 'to  shew  his  title  to  the  note,  without  evidence  from  the 
other  side,  that  he  got  possession  of  it  mala  fide  or  without  consideration.— 
Trover  for  a  £.50  Bank  of  England  note.  The  plaintiff's  case  was,  that  he 
had  lost  the  note  from  his  pocket  in  the  street,  and  that  the  defendant  into 
whose  possession  it  soon  afterwards  came,  waa  not  the  bona  fide  holder  of  tt 
for  a  valuable  consideration.— Lord  EUenborough.  •«  There  is  a  distinction 
between  negotiable  instruments  and  common  chattels;  with  respect  to  the 
former,  possession  is  prima  facie  evidence  of  property.  1  must  presunft 
-  that  the  defendant,  when  possessed  of  this  note,  was  a  bona  fide  holder  for 

a  valuable  consideration.  It  lies  upon  you  to  impeach  his  title.  Ynumight 
have  thrown  so  much  suspicion  upon  his  conduct  in  the  transaction!  as t0 
have  rendered  it  necessary  tor  himjto  prove  from  whom  he  received  the  note, 
and  what  consideration  he  gave  for  it.  But  1  think  you  have  not  done  so. 
The  suspicious  circumstances  detailed  by  the  witnesses  may  be  accounted 
for  from  the  defendant's  ignorance.  It  would  greatly  impair  the  C1[*<1,t»|*"~ 
impede  the  circulation  of  negotiable  instruments,  if  persons  holding  tbeffl 
could,  without  strong  evidence  of  fraud,  be  compelled  by  any  prior  holder  to 
disclose  the  manner  in  which  they  received  them." — Plaintiff  nonsuited. 


OF   THE    EVIDENCE. 

4t%.    In  an  aetion  against  the  aecepter  upon  a  general  ac-  de^cye'  0/^e 

cepUnee  to  pay  tke  bill  according  to  its  tenor,  and  in  an  aetion  breach  of 

.        .  ■  *  .  .....  .    contract,  and 

against  the  maker  of  a  promissory  note,  it  is  not  necessary  to  ol)ier  c;r. 

pme  a  presentment  for  payment,  because  such  presentment,  we  cumstances 
T  .  .it  ,  n     «    .      ^  -to  sustain  the 

hare  seen,  is  not  essential  to  the  action,  (a)    So  in  the  eonrt  of  action. 

King's  Bench,  where  a  bill  is  drawn,  payable  generally  as  to 
place,  but  has  been  accepted  payable  at  a  banker's  or  other 
particular  place,  it  is  not  the  practice  *in  an  aetion  against  the  L*^*3 
acceptor  to  go  into  proof  of  a  presentment  at  such  place,  un- 
less such  presentment  has  been  nnneeesarily  averred.  (6) 
Bat  as  in  the  Court  of  Common  Pleas  a  different  doctrine 
has  been  entertained  by  some  of  the  judges,  it  is  advisable  for 
the  plaintiff  to  be  prepared  to  prove  that  fact,  (c)  When  in  the 
body  of  a  bill  or  in  the  address  at  the  foot,  or  in  the  body  of  a 
note,  it  has  been  made  payable  at  a  particular  place,  the  eon* 
tract  is  considered  as  qualified,  and  a  presentment  there  must 
be  averted  and  proved  in  an  aetion  against  the  acceptor  of  the 
bill  or  maker  of  the  note,  (rf)  In  short,  whenever  a  particular 
presentment  is  essential  to  the  support  of  the  action,  or  when  it 
has  been  averred,  it  must  be  proved,  (e)  In  case  of  a  conditional 
acceptance,  it  is  necessary  to  allege,  as  well  as  prove,  that  the 
terms  of  the  condition  have  been  performed.  (/) 

In  an  action  against  the  drawer  or  indorser  of  a  bill,  or  the  in- 
dorser, of  a  note,  as  his  contract  is  only  to  pay  in  case  the  party 
primarily  liable  does  not,  the  default  of  such  party  must  be  proved,  , 

or  some  evidence  mast  be  addueed  to  dispense  with  the  necessity 
for  sueh  proof.  Thus  in  an  action  against  the  drawer  or  indor- 
ser of  r  bill,  or  the  indorser  of  a  note,  it  is  necessary  to  prove  a 
presentment  to  the  drawee  for  payment,  (g)   But  it  is  not  neces-    . 

(a)  Ante,  330, 1. 
(ft)  Ante,  327.  n.  1. 

(c)  Ante,  329.  n.  1.  ' 

(d)  Ante,  322,  3. 

(e)  As  to  the  cases  when  a  presentment  is  necessary,  ante,  320  to  332. 
-(/)  Uuigston  v.    Corney,  4  Campb.  176.— Anderson  v.  Hick,  3  Campb. 
179.  and  see  Wynne  v.  Raikes,  5  East.  514.    2  Smith,  98.  S.  C. 

Off)  Pardo  v.  Fuller,  2  Coroyns,  579.— Heylyn  v.  Adamson,  2  Burr.  676. 

Panlo  v.  Fuller,  2  Comyns,  579.  This  was  an  action  on  a  promissory  note 
against  the  indorser.  At  the  trial  before  Chief  Justice  Wiles,  at  Guildhall, 
it  was  doubted  whether  the  plaintiff  ought  not  to  prove  a  demand  upon  the 
drawer;  before  the  action  was  brought,  the  matter  of  proof  was  left  to  the 
jury,  whether  a  demand  was  made  or  in*.  On  a  motion  for  a  new  trial, 
•lodge  f  ortescue  mentioned  the  case  of  Davies  and  Mason,  1  Ceo.  2.  in  the 
court  of  Common  Pleas,  wherein  it  was  agreed  by  the  court,  that  there  ought 
to  be  a  demand  upon  the  drawer,  for  the  indorser  undertook  rondfctoflajfjr 
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[*315]        aary  in  an  action  against  *the  indorser  of  a  bill,  to  prove  any  pre- 

4thly.  Evi-     gentment  lo  or  demand  vnon  the  drawer,  because  the  indorser  by 

dence  of  the  r 

breach  of     the  act  of  indorsement,  engages,  that  the  bill  shall  be  paid,  whieh 

contract,  and  extract  being  broke*  by  the'  dishonour  of  the  bill,  the  holder  is 

other  cir-  °  " 

cumstances    in  titled  to  sue  without  reference  to  the  drawers  breach  of  eon- 

to  sustain  the  4ract  ,flx    W[|Cn  tlw  actio||  ig  +for  default  by  the  drawee  to  ae- 

action.  v  J  J 


[•516] 


only,  if  the  drawer  did  not  pay.  Indeed,  if  a  note  be  forged,  Chief  Justice  Holt 
held  the  indoraer  liable  though  no  demand,  and  indeed  no  demand  can  be, 
lor  when  a  note  is  forged,  thene  is  no  drawer.  So  on  a  note  payable  to  a  mm 
or  bearer,  no  demand  need  be  from  him  to  whom  it  is  made  payable.  But  s 
new  trial  was  denied,  for  the  evidence  of  the  demand  was  left  to  the  jury 
who  were  proper  judges  of  that  fact,  and  knew  best  the  course  of  deal- 
ing. 

(a)  Ileylen  v.  Adamson,  2  Burr.  669.  675.— Bromley  v.  Fraaier,  1  Stra. 
441. 

It  was  determined  in  the  case  of  Heylen  v.  Adamson,  2  Burr.  669,  which 
examines  and  reconciles  the  authorities  upon  the  subject,  that  to  entitle  the 
indorsee  of  an  inland  bill  of  exchange,  to  bring  an  action  against  the  indorse? 
upon  failure  of  payment  by  the  drawee  it  is  not  necessary  to  make  any  de- 
mand of  or  inquiry  after  the  first  drawer.  This  point  had  been  ^aiddowQ 
differently  in  different  books,  owing  to  the  drawer  of  a  bill  of  exchange  being 
confounded  with  the  maker  of  a  promissory  note.  Vide  1  Ld.Raym.  443.  B.  T. 
Hardw.  p.  322. — 2  Burr.  677.  The  distinction  subsisting  between  them  is  thus 
clearly  and  satisfactorily  laid  down  by  Lord  Mansfield,  2  Burr.  675,  by  whom 
the  law  upon  the  subject  now  seems  to  be  settled.  "  As  to  foreign  bills  of 
exchange,  the  question  was  solemnly  determined  by  this  court,  upon  very 
satisfactory  grounds  in  the  case  of  Bromley  v.  Frazier,  1  Stra.  441.  That 
was  an  action  upon  the  case  upon  a  foreign  bill  of  exchange  by  the  indorsee 
against  the  Indorser,  and  on  general  demurrer  it  was  objected  that  they  had 
not  shewn  a  demand  upon  the  drawer,  in  whose  default  only  it  in  that  the 
indorser  warrants."  And  because  this  was  a  point  unsettled,  and  on  which 
there  are  contradictory  opinions  in  Salk.  131.  &  133,  the  court  took  time  to 
consider  of  it.  And  on  the  second  argument,  they  delivered  their  opinions, 
that  the  declaration  was  well  enough  for  the  design  of  the  law  of  merchants 
in  distinguishing  these  from  all  other  contracts  by  making  them  assignable, 
was  for  the  convenience  of  commerce,  that  they  might  past  from  hand  to 
hand  in  the  way  of  trade  in  the  same  manner  as  if  they  were  specie.  Nov 
to  require  a  demand  upon  the  drawer  will  be  laying  such  a  cloe  upon  these 
bills  as  will  deter  every  body  from  taking  them.  The  drawer  lives  abroad, 
perhaps  in  the  Indies,  where  the  indorsee  has  no  correspondent  to  whom  he 
can  send  the  bill  for  a  demand,  or  if  he  could,  yet  the  delay  would  be  so 
great  that  nobody  would  meddle  with  them.  Suppose  it  was  the  esse  of  se- 
veral indorsements,  must  the  last  indorsee  travel  round  the  world  before 
he  can  fix  his  action  upon  the  man  from  whom  he  received  the  bill.  In  com- 
mon experience  every  body  knows  that  the  more  indorsements  a  bill  has, 
the  greater  credit  it  bears,  whereas,  if  those  demands  are  all  necessary  to 
be  made,  it  must  naturally  diminish  the  value;  by  how  much  the  more  dif- 
ficult it  renders  the  calling  in.  the  money.  And  as  to  the  notion  that  has 
prevailed,  that  the  indorser  warrants  only  in  default  of  the  drawer,  there  is 
no  colour  for  it,  for  every  indorser  is  in  the  nature  of  a  new  drawer,  and  at 
nisi  prius  the  indorsee  is  never  put  to  prove  the  hand  of  the  first  drawer, 
where  the  action  is  against  an  indorser.  The  requiring  a  protest  for  non- 
acceptance  is  not  because  a  protest  amounts  to  a  demand,  for  it  is  no  more 
than  giving  a  notice  to  the  drawer  to  get  his  effects  out  of  the  hands  of  the 
drawee,  who  by  the  others  drawing,  is  supposed  to  have  sufficient  wherewith 
to  satisfy  the  bill.  Upon  the  whole  they  declared  themselves  to  be  of  opin- 
ion, that  in  the  case  of  a  foreign  bill  of  exchange,  a  demand  upon  the  drawer 


*T  the  mvtasNc*. 

eept  *  dec  presentmeut,  and  a  refasal  must  be  proved:  (it)  and  4thty.  Kvi- 
uben  it  was  essential  from  the  eirennsstaaee  of  the  hill  being  pay-  t>rc**h  of 
•able  at  a  banker's  that  a  presentment  should  be  made  there,  sneh  contract,  and 

.  ...-*■  -    *  othefcir- 

pteientment  must,  in  an  aetion  against  the  drawer  or  inderser  cumstances 

of  the  bill  be  proved  to  have  been  made  in  due  time,  and  proof  of  to  sustain  the 

.  .     i  .  t  '  -.  action, 

a  presentment  by  a  notary  in  the  evening,  when  no  person  was  at        [»ai7] 

the  banking-house  to  give  a  proper  answer,  will  not  suffice;  (b) 

though  if  it  appear  that  upon  such  presentment  in  the  evening, 

there  was  some  person  at  the  bankers'  who  in  pursuance  of  author* 

itj  gave  an.  answer  to  the  holder,  sueh  evidence  would  suffice,  (c) 

U  not  necessary  to  make  a  charge  upon  the  indorser,  but  the  indorsee  has 
the  liberty  to  resort  to  either  for  the  money,  consequently  the  plaintiff  (they 
laid)  must  have  judgment.  Every  inconvenience  here  suggested,  holds  to 
a  great  degree,  and  every  other  argument  holds  equally  in  the  case  of  inland 
bills  of  exchange.  We  are  therefore  all  of  opinion,  that  to  in  title  the  indor- 
see of  an  inland  bill  of  exchange  to  bring  an  action  against  the  indorser  upon 
failure  of  payment  of  the  drawee,  it  is  not  necessary  to  make  any  demand 
of  or  inquiry  after  the  first  drawer.  The  raw  is  exactly  the  same,  and  fully 
settled  upon  the  analogy  of  promittoty  *♦/<?«  to  bills  of  exchange,  which  is 
very  clear,  when  the  point  of  resemblance  is  once  fixed.  While  a  promissory 
note  continues  in  its  original  shape  of  a  promise,  from  one  man  to  pay  to 
another,  it  bears  no  similitude  to  a  bill  of  exchange.  When  it  is  indorsed, 
the  resemblance  begins,  for  then  it  is  an  order  by  the  indorser  upon  the  ma* 
ker  of  the  note  (his  debtor  by  the  note)  to  pay  to  the  indorsee.  This  is  the 
very  definition  of  a  bill  of  exchange*  The  indorser  is  the  drawer,  the  maker 
of  the  note  is  the  acceptor,  and  the  indorsee  is  the  person  to  whom  it  is 
made  payable.  The  indorser  only  undertakes,  in  case  the  maker  of  the  note 
does  not  pay.  The  indorsee  is  bound  to  apply  to  the  maker  of  the  note,  he 
takes  it  upon  that  condition,  and  therefore  must  in  all  cases  know  who  he 
is,  and  where  he  lives,  and  if  after  the  note  becomes  payable,  he  is  guilty  of 
a  neglect,  and  the  maker  becomes  insolvent,  he  loses  the  money,  and  he  can- 
not come  upon  the  indorser  at  all.  Therefore,  before  the  indorsee  of  a  pro- 
missory note  brings  an  action  against  the  indorser,  he  must  shew  a  demand 
or  doe  diligence  to  get  the  money  from  the  maker  of  the  note,  just  sa  the 
person  to  whom  the  bill  of  exchange  is  made  payable,  must  shew  a  demand 
or  due  diligence  to  get  the  money  from  the  acceptor,  before  be  brings  an 
action  against  the  drawer.  This  was  determined  by  the  whole  court  of 
Common  Pleas,  upon  great  consideration  in  Pasch.  4  Geo.  2.  as  cited  by  my 
Lord  Ch.  J.  Lee,  in  the  case  of  Collins  v.  Butler,  2  Stra.  1087.  So  that  the 
role  is  exactly  the  same  upon  promissory  notes  as  it  is  upon  bills  of  exchange, 
and  the  confusion  has  in  part  arisen  from  the  maker  of  a  promissory  note 
being  called  the  drawer,  whereas  by  comparison  to  bills  of  exchange,  the 
indorser  is  the  drawer.  All  the  authorities*  and  particularly  Lord  Hard- 
*icke,  in  the  case  of  Hamertdn  v.  Mackerel,  Mich.  10  Geo.  2.  according  to 
ray  brother  Denison's  state  of  what  Bis  Lordship  said,  put  promissory  notes 
and  inland  bills  of  exchange  just  upon  the  same  footing,  and  the  statute  ex* 
pressly  refers  to  inland  bills  of  exchange.  But  the  same  law  must  be  ap. 
plied  to  the  same  reason,  to  the  substantial  resemblance  between  promisso- 
ry notes  and  bills  of  exchange,  and  not  to  the  same  sound  which  is  equally 
used  to  describe  the  makers  of  both ." 
(o)  Ante,  206,  &c. 

(*)  Ante,  331,  2.  353, 4.— Parker  v.  Gordon,  7  East.  385.— Ante,  354- 
n,2. 

(0  Garnell  v.  Woodcock,  1  Stark.  475,  ante,  354. 
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\^T'  ^Vh        ,n  an  action  a5a>D8t  the  drawer  or  indorser  of  a  foreign  bilf, 
breach  pf      (and  in  an  action  on  an  inland  bill  when  a  protest  is  averred  (a) 
^ntra<*»  *nd  it  is  necessary  to  prove  a  protest  for  non-acceptance  (b)  or  non-pay - 
cumsunces   ment,  (c)  the  requisites  and  points  relating  to  which  have  El- 
ection*111     ^adj  heen  considered.     So  in  the  case  of  an  inland  bill,  no 
interest  or  damages  Can  be  recovered  from  a  drawer  or  indorser 
without  proof  of  a  protest,  (d)    A  protest  apparently  under  the 
seal  of  a  notary-public,  and  maple  abroad,  need  only  be  predated, 
and  proves  itself  without  shewing  by  whom  it  was  made,  (e)  Bat 
a  protest  made  in  England,  must  be  proved  by  the  notary  who 
made  it,  and  by  the  subscribing  witness,  if  any.  (/) 
[*5i8]  *  Iu  an  action  against  the  drawer  or  indorser  of  a  bill,  or  maker 

of  a  note,  it  is  general  neeessary  to  prove  that  due  notice  of  the 
dishonour  was  given  to  the  defendant.  The  requisites  and  time 
within  which  notice  of  non-acceptance  (g)  or  non-payment  (h\ 
must  be  given,  have  already  been  considered.  This,  we  have 
seen, cannot  be  left  to  inference  without  positive  proof,  and  there- 
4  *  fore  a  witness  swearing  that  he  gave  notice  in  two  or  three  days 

after  the  dishonour,  when  three  days  would  be  too  late,  will  not 
be  sufficient  proof,  (i) 

We  have  already  considered  what  notiee  of  non-aeeeptanee  (£J 

and  non-payment  (I)  is  sufficient.    If  the  notiee  was  given  by  let- 

~    ter  or  in  writing,  it  has  been  decided  that  evidence  «f  the  con- 

(a)  Boulager  v.  Talleyrand,  2  Esp.  Bep*-550.— Selw.  4th  ed.  358>  ante, 
455. 

(A)  Ante,  278. 

(c)  Ante,  395. 

(dj  Ante,  282,  398.— Lumley  v.  Palmer,  Hep.  Temp.  Hardw.  77. 

(e)  Anonymous,  12  Mod.  345.-2  Rol.  Rep.  346.— 10  Mod.  66. — Peakc 
L.  of  E.  4th  ed.  80.  in  notes.— Bayl.  226. 

(/)  Chesmer  v.  Noyes,  4  Campb.  129.  Thia  was  an  action  on  a  foreign 
bill  of  exchange  drawn  at  St.  Croix,  upon  a  person  at  Bristol.  In  the  course 
of  the  trial  it  became  material  to  shew  that  the  bill  had  been  presented  to 
him  for  payment.  For  this  purpose  the  plaintiffs  counsel  offered  as  evidence 
a  notarial  protest  under  seal,  stating  the  fact  of  the  presentment  in  the  ususj 
'  form,  and  contended  that  by  the  usage  of  merchants,  a  protest  under  a  nota- 

ry's seal,  is  evidence  of  the  dishonour  of  foreign  bills  of  exchange.  Lord 
Ellenboroujrh.  The  protest  may  be  sufficient  to  prove  a  presentment  which 
.  took'place  in  a  foreign  country,  but  T  am  quite  clear  that  the  presentment 
of  a  foreign  bill  in  England  must  be  proved  in  the  same  manner  as  if  it  were 
an  Inland  bill  or  a  promissory  note.  The  plaintiff  had  a  verdict  upon  other 
evidence. 

(g)  Ante,  256  to  309. 

(A)  Ante,  393  to  408. 

(»)  L»wson  v.  Sherwood,  1  Stark.  314.— Ante,  410,  n.  3.— Elford  v.  Teed. 
1 M.  &  8.  28. 

(fc)  Ante,  278  to  297. 

(0  Ante,  323  to  403, 
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tents  of  soeh  notice  cannot  be  given  without  first  proving  the  4th1y.  Evi- 
terviee  of  a  notice  to  the  defendant  to  produce  such  letter  or  breach°of  ° 
writing,  and  it  is  still  advisable  to  serve  such  notice  to  pro*  contract,  and 
dace,  (a)    fiat  in  some  recent  cases  it  has  since  *been  determin*  cumstances 

*  to  sustain  the 

(a)  Shaw  v.  Markham,  Peake's  Rep.  165  —  Langdoa  v.  Hulls,  5  Esp.  Hep.  5?1!?,'-l 
156.-Peake'a  L.  of  B.  4th  ed.  115.— Phil.  Ev.  3d  ed.  395.  I  *19J 

Shaw  v.  Markham,  Peake,  165.  Assumpsit  against  the  defendant  as  in. 
doner  of  two  promissory  notes  drawn  by  Thomas  Thomas.  A  witness  of  the 
name  of  Osborne  swore,  that  when  Thomas  dishonoured  the  note  he  wrote 
three  letters  to  the  defendant  to  inform  him  of  it,  and  sent  one  to  his  living 
at  Chester,  another  to  his  living  at  Yorkshire,  and  a  third  to  the  bookseller's 
where  he  usually  lodged  when  in  London.  No  notice  had  been  given  the 
defendant  to  produce  these  letters,  nor  any  copy  kept.  Erskine,  for  the 
defendant,  objected  to  the  evidence,  contending,  that  no  notice  having  been 
given  to  produce  these  letters,  the  plaintiff  could  not  give  parol  evidence  of 
their  contents.  Bower,  for  the  plaintiff,  answered,  that  the  letters  them* 
selves  were  nothing  more  than  a  notice,  and  that  it  was  an  established  rule 
that  no  notice  need  be  given  to  produce  a  notice.  Lord  Kenyon  said  this 
objection  could  not  be  got  over,  and  no  evidence  of  the  contents  of  the  letter 
could  be  received  without  a  notice  to  produce  it.  Call  it  a  notice,  or  by  any 
other  name,  it  was  still  a  letter,  and  must  be  proved  as  any  other  written 
paper. 

Ungdon  v.  Hulls,  5  Esp.  Rep.  156.  Assumpsit  on  af  bill  of  exchange 
fawn  by  the  defendant  in  his  own  favour  on  one  Pughfor  £.50,  two  months 
after  date,  accepted  by  Pugb,  and  indorsed  by  the  defendant  to  the  plain- 
tiff.  Tbe  plaintiff  having  proved  the  acceptance  and  hand-writing  of  the  de- 
fendant to  the  indorsement,  then  proved  that  tbe  bill  when  due  was  present- 
ed for  payment  at  Pugli's  house,  and  that  it  was  not  then  paid.  To  prove 
the  notice  to  the  defendant  as  tbe  drawer  of  the  non-payment  by  the  acceptor, 
the  plaintiff  proved,  by  the  notary's  clerk  who  presented  the  bill,  that  he  had 
left  word  at  the  defendant's  house  that  the  bill  had  not  been  paid,  the  plain- 
tiff also  proved  that  his  attorney,  by  his  directions,  had  written  a  letter  to  the 
defendant,  informing  him  of  the  non-payment  of  the  bill  by  Pugh.  It  be- 
coming  necessary  to  prove  this  notice  so  given  by  the  plaintiffs  attorney  by 
letter  to  the  defendant,  the  attorney  was  called.  No  notice  had  been  given 
to  produce  this  letter,  but  he  having  sttted  that  he  had  written  such  a  let- 
to,  was  proceeding  to  state  the  notice  of  the  non-payment  as  mentioned  in 
the  letter,  of  which  letter  be  had  a  cop v,  when  it  was  objected  that  evidence 
of  tbe  contents  of  the  letter  could  not  be  given  as  no  notice  had  been  given 
to  produce  it.  It  was  answered,  that  the  letter  itself  was  a  notice,  and  that 
it  had  been  so  decided  that  notice  to  produce  a  notice  was  not  necessary, 
*nd  the  case  of  Jory  v.  Orchard,  2  Bos.  &  Pul.  39,  was  cited,  as  in  point. 
It  vas  contended  by  the  defendant,  that  notice  of  the  non-payment  of  the 
bill  had  not  been  given  in  due  time,  and  that  the  letter  had  not  been  writ- 
ten until  several  days  after  the  time  for  regular  notice  haal  expired,  and  it 
therefore  became  important  to  ascertain  the  exact  time  when  it  was  written. 
I^rd  Ellenborough  said,  that  notice  of  the  dishonour  of  a  bill  of  exchange 
by  letter  was  certainly  good  evidence,  and  had  been  so  decided,  but  that 
there  were  other  circumstances  besides  the  mere  fact  of  notice,  which  were 
necessary  to  give  effect  to  it,  so  as  to  entitle  the  plaintiff  to  recover.  These 
were  the  date  and  the  time  when  it  was  sent,  which  were  material,  for  notice 
°f  the  dishonour  was  not  sufficient  unless  given  in  the  time  required  in  tbe 
cue  of  bills  of  exchange.  To  ascertain  the  date  the  post  mark  might  be 
material,  he  was  therefore  of  opinion  that  the  plaintiff  could  not  give  evi- 
dence of  the  contents  of  the  letter  not  having  given  notice  to  produce  it,  and 
that  upon  that  evidence  the  plaintiff  could  not  recover.  The  plaintiff  then 
proved  a  subsequent  admission  by  the  defendant  that  he  had  had  notice,  and 
tod  *  verdict. 


O*    THE   EVIDENCE, 

4thly.  Evi-    ed  that  secondary  evidence  may  be  given  of  a  written  notiee  of 
breach  of      a  MM»  without  notice  to  produce  such  writing*  (a)    So  a  copy  of 
contract,  and  0f  a  letter  containing  notice  of  the  dishonour  of  a  bill  is  admisii- 
cumstances    °'e)  without  notice  to  produce  the  original,  and  proof  that  dopli- 
to  sustain  the  cate  notices  of  the  dishonour  of  a  bill  were  written,  and  that  a 
letter  was  delivered  to  the  defendant 'upon  the  dishonour  of  a 
bill,  together  with  proof  of  notice  to  produce  the  letter  so  deliv- 
1*520]  '       ered,  as  containing  notice  of  dishonour,  is  evidence  *  on  default  of 
production,  that  the  defendant  had  notiec$.(o)  and  proof  of  a  lei- 

(a)  Ackland  v.  Pearce,  2  Campb.  601.— Phil.  Et.  3d  ed.  395. 
Ackland  v.  Pearce,  2  Campb.  601.    Action  against  drawer  of  a  bill.  The 

witness  called  to  prove  notice  of  the  dishonour  of  the  bill  said,  that  on  the 
day  it  became  due  he  left  a  written  notice  of  its  having  been  dishonoured 
at  the  defendant's  house.  Le  Blanc,  J.  after  argument,  ruled,  that  the  se- 
condary evidence  of  the  contents  of  this  .notice  might  be  given  without  a  no- 
tice to  produce  it,  and  compared  it  to  a  notice  to  quit. 

(b)  Roberts  v.  Bradshaw,  1  Stark.  28.— Hetherington  v.  Kemp,  4  Campb. 
194. 

Roberts  v.  Bradshaw,  1  Stark.  28.  Action  on  a  bill  of  exchange  by  the 
indorsee  against  the  drawer.  In  order  to  prove  notice  of  the  dishonour  the 
counsel  for  the  plaintiff  called  a  clerk  of  the  plaintiff's,  who  stated,  that  on 
the  2d  of  February,  the  day  on  which  the  bill  had  been  dishonoured,  his 
master  gave  him  two  papers  to  compare  with  each  other,  one  of  which  the 
witness  now  produced,  and  purported  to  be  a  notice  of  the  dishonour  of  the 
bill  in  question.  Topping,  for  the  defendant,  objected,  that  this  could  not  be 
read  without  proof  of  notice  to  produce  that  which  had  been  no  delivered, 
but  Lord  Ellenborough,  C.  J.  was  of  opinion,  that  a  letter  acquainting  t 
party  with  the  dishonour  of  a  bill,  was  in  the  nature  of  a  notice,  and  that  it 
was  unnecessary  to  prove  a  notice  to  produce  such  a  letter.  Upon  further 
examination  the  witness  stated,  that  upon  the  day  after  he  had  compared 
the  two  papers  he  carried  a  letter  from  the  plaintiff  to  the  defendant,  but 
did  not  know  the  contents.  Lord  Ellenborough  was  of  opinion  that  this 
was  not  sufficient  evidence.  The  plaintiff  then  proved  the  service  of  a  notice 
on  the  defendant,  calling  upon  him  to  produce  a  letter  from  the  plaintiff, 
giving  him  notice  of  the  dishonour  of  the  bill  mentioned  in  the  declaration. 
The  Attorney.general  contended  that  this  was  sufficient  evidence  to  go  to  a 
.  jury,  that  the  original  had  been  sent,  and  that  it  lay  upon  the  defendant  to 
shew,  by  producing  it,  that  the  letter  proved  to  have  been  delivered  on  the 
3d  of  February  was  nothing  more  than  an  invitation  to  dinner,  or  something 
else  equally  unconnected  with  the  dishonour  of  the  bill  in  question.  Topping, 
no  answer  has  been  given  to  the  objection, a  notice  of  no  avail  to  warrant  the 
reading  of  a  copy,  unless  the  party  be  proved  to  have  been  in  possession  of 
the  original;  on  the  contrary,  the  notice  itself  assumes  the  fact  of  possession. 
Lord  Ellenborough,  C.  J.  I  think,  certainly,  that  there  is  a  looseness  in  this 
evidence,  and  you  may  afterwards  move  the  court  upon  it.  Supposing,  how- 
ever, that  the  paper  delivered  had  been  a  perfect  blank,  or  contained  mat- 
ter wholly  unconnected  with  the  dishonour  of  the  bill,  you  might  have  pro- 
duced it,  and  shewn  the  fact  to  be  so,  since  it  is  evident  what  letter  was  the 
object  of  the  plaintiff's  notice.  This  is  the  first  time  the  identity  of  such  a 
letter  has  been  so  minutely  scrutinized,  and  the  proof  might,  in  many  in- 
stances, be  attended  with  great  difficulty,  as  where  letters,  after  being 


new  trial. 


OV    THE   EVIDENCE. 

ttr  from  (be  defendant,  in  which  he  acknowledged  the  reeeipt  of  *th,y-  **'•  j 

a  letter  from  the  bolder  of  a  named  date,  (being  the  proper  time  breach  of 
forgiving  notice )  but  without  referring  to  iu  contents,  would  af-  c°» tJa^t;and 
ford  presumptive  evidence  of  the  receipt  by  the  party  of  a  regular  cumstances 

Botice.(a)  "  to.u8tainthe 

v  J  action. 

1b  general  on  proof  of  notice  of  the  dishonour  of  a  bill  or  note 

hating  been  gived,  it  will  suffice  to  *shew,  that  a  letter,  contain-        [  *0?l1 
isg  information  of  the  fact,  and  properly  directed,  was  put  in  the 
proper  post-office,  (b)  or  left  at  the  defendant's  house,  (c)    In 
civil  eases  the  post-mark  upon  the  letter  seems  (o  be  evidenee  of 
the  time  and  place  when  it  was  put  into  the  post  office,  (rf) 

Proof  of  having  sent  a  notice  or  other  paper  by  the  post,  has 
generally  been  considered  in  mercantile  transactions  to  be  suffici- 
ent proof  of  notice  to  the  party  to  whom  it  was  directed,  and  this 
od  a  principle  of  general  convenience.  A  question  has  some- 
time! arisen  as  to  the  requisite  proof  of  the  fact  of  sending  by  the 
post.  In  one  ease,  (e)  where  it  became  necessary  to  prove  that 
alieenseto  trsule  had  been  sent  by  the  plaintiff  to  A.  B.,  it  was 
prored  to  be  the  invariable  course  of  the  plaintiff's  office,  that 
the  clerk,  who  eopys  a  license,  sends  it  off  by  the  post,  and  writes 
on  the  eopy  a  memorandum  of  his  having  done  so;  a  copy  of  the  li-  .. 
ceose  in  qoestion  was  produced  from  the  plaintiff's  letter-book  in 
the  hand-writing  of  a  deceased  clerk,  who  had  written  a  memo* 
random,statiiig,  that  the  original  had  been  sent  to  A.  B.j  and  a  wit- 
ness^ acquainted  with  the  plaintiff's  mode  of  transacting  business, 
swore,  that  he  had  no  doubt  that  the  original  had  been  sent  ac- 
cording to  the  statement  in  the  memorandum;  this  evidenee  was 
held  to  be  sufficient.  In  another  case  relating  to  a  bill,  (/)  where 
the  question  was,  whether  the  defendant  had  received  notice  of 
(he  dishonour  of  a  bill  of  exchange,  it  was  proved  that  on  the 
day  after  the  bill  became  due,  the  plaintiff  wrote  a  letter,  address- 
ed to  the  defendant,  stating,  that  it  had  been  dishonoured;  but 
this  letter  was  put  down  on  a  table,  where,  according  'tothe 
usage  of  his  counting-house,  letters  for  post  were  always  deposi- 
ted, and  that  a  porter  carries  them  from  thence  to  the  post-ofQce; 

(a)  Hetberington  v  Kemp,  4  Campb.  194. 

(*)  Sanderson  v.  Judge,  2  Hen.  BU.  509.— Ante,  286,  note*.— Scott  v.  Lif. 
fcrni,  9  East.  347.  Ante.  287.— Bsyl.  226. 
(c)  Stedman  v.  Gooch,  1  E»p.  Rep.  5 — Jones  v.  Marsh,  4  T.  R.  465. 
{d)  Archangel  v.  Thompson,  2  Campb  623. 
(e)  lUgeiidon  v.  Kced,  2  Campb.  379. 
(/)  Hethcrington  v.  Kemp,  4  Campb.  193.— Phil,  on  Evid.  3d  ed.  390. 
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4  I 

4tMj\  Evi-  but  the  parter  was  not  called,  and  tfore  was  no  evideses  si  to 

blvitth0ofhe  wha*  b^  become  of  the  letter  after  it  was  pat  dawn  upso  the 

contract,  and  table.     A  notice  ta  prodaee  the  latter  had  been  served  span  (be 

tuinstsne+s    defendant.    It  was  contended  far  the  plaintiff*  that  this  wis  good 

to  sustain  tnoprinift,  facie  evidence  that  the  letter  had  been  sent  by  the  post. 

Lard  Elienbaroogh  held  that  some  evidence  ought  ttstgireo 

that  the  letter  had  been  taken  from  the  table  in  the  eaaatiaf- 

house,  and  put  in  the  post-office.     If  the  porter  had  bees  died, 

and  if  he  had  said,  that  alt  hough, he  had  no  recollection  of  this 

particular  letter,  he  inrariably  carried. to  the  post-office  all  Ike 

letters  found  upon  (he  table,  this  might  have  been  sufficient;  tot 

it  was  not  sufficient  ta  give  such  general  evidence  of  theeonne 

of  business  in  the  plaintiff's  counting-house. 

The  plaintiff,  however,  may  prove  facts  to  eieose  his  neglect 
to  make  a  due  presentment  or  a  protest  in  tlje  ease  of  a  foreign 
bill,  or  to  give  notice  of  non-acceptance  or  nan-payment,  ai  that 
the  defendant  when  drawer  had  no  effects  in  the  hands  of  the 
drawee}  from  the  time  it  was  drawn  until  it  became  doe.  (a) 

So  proof  of  a  payment  of  part  or  a  promise  to  pay  after  fsli  no- 
tice of  the  laches  of  the  holder,  we  have  seen,  dispenses  with  tie 
Necessity  for  proof  in  an  action  against  the  drawee  of  a  doe  pre- 
aentment,  protest,  and  notice,  and  has  been  considered  as  admit- 
ting  all  these  facts,  as  well  the  right  of  the  holder  to  see;  (b)  aid 
the  same  evidence  suffices  in  an  action  against  an  indorsenW 


(a)  Ante,  258  to  278. 

(A)  Ante,  301  to -309.  where  the  cases  establishing  and  qualifying1'" 
rule  are  collected;  and  see  Greenway  v.  Hind  lev,  4  Campb.  52.— Lumlier. 
Robertson,  7  Bait.  231.— Potter  v.  Ray  worth,  13  East.  417. 

(c)  Taylor  v.  Jones,  2  Campb. '105. 

Taylor  v.  Jones,  2  Campb.  Iu5.  Action  against  the  defendant  as  mdm*' 
of  a  promissory  note,  due  May  5th,  1805.  The  plaintiff  proved  the  defend- 
ant's indorsement:  and  also  that  in  the  year  1807  the  defendant  !*'"£  Rl 
quested  to  pay  the  note,  he  promised  that  he  would,  but-prayed'***  !**** 
time.  There  was  no  evidence  of  the  presentment  of  t  he-note  to  the  a»ef' 
or  of  any  notice  uf  its  non-payment  being  given  to  the  defendant;  nor  did  'l 
sppear  that  when  the  defendant  so  promised  to  pay,  he  knew  whether  *ny 
application  for  payment  had  been  made  to  the  maker.  Gaselec,  for  the"* 
fendaut,  contended,  that  the  subsequent  promise  did  not  dispen*  «£ 
proof  of  the  presentment  and  notice,  unless  made  with. full  knowlcdgeot  «* 
laches  of  the  holder.  Jn  the  cases  hitherto  decided  upon\his  subject*  son*- 
thing  appeared  that  might  be  considered  a  waWerof  any  irrefful^J w!^ 
regard  to  the  bill  or  note,  which  could  not  be  inferred  from  a  mere  pros* 
to  pay,  made  at  a  time  when  the  party,  .without  being-  aware  of  it.  *,l*..[ 
charged  from  his  liability.  But  Bayley ,  J.  held,  that  where  a  party  toa  w 
or  note,  knowing  of  it  to  be  due,  and  knowing  that  he  was  entitled  *<»  •»  - 
it  presented  when  due  to  tlie  acceptor  or  master,  and  to  receire  notice  of  > 


thongh  it  has  recently  been  considered,  *thn*  admitting  a  stratm*        L****l 

'  4thlv    Eti 

of  a  bill  may,  by  circumstances  impliedly  waive  his  right  •'^••denccof  ^ 

ftoee  foonded  on  the  laehta  ef  the  holder,  yet  it  must  he  proved,  breach  of 
that  an  tttdorscr  hat  expressly  waived  it  («)  A  ad  it  these  ease*  it  J^r^.*" 
is  to  he  left  to  the  jury  to  say  whether  under  the  eirenmttamea».curottaiiee* 
(he  defendant  had  notice  at  the  time  of  his  promise  or  appltea*  y^  action. 
tien9  that  there  bad  been  no  due  presentment,  or  that  the  holder 
had  otherwise  been  guilty  of  negligence,  (b) 

In  an  action  by  the  drawer  against  the  acceptor  of  a  bill,  pay-  ' 
able  to  the  order  of  a  third  person,  and  which  the  drawer  has 
been  obliged  to  pay,  it  is  necessary,  in  support  of  the  count  sta- 
ting, the  return  of  the  bill,  to  prove  the  acceptance,  the  demand 
of  payment,  and  refusal  or  neglect  to  pay,  and  the  return  of  the 
bill  to  the  plaintiff,  and  the  payment  by  him  if  averred,  trot  it  if 
not  necessary  to  prove  that  the  acceptor  had  effects  in  hand,  that 
/net  being  prima  facie  admitted  by  the  acceptance,  (c) 

When  the  acceptor  of  an  accommodation  bill  sues  the  drawer 
especially,  and  which  he  cannot  do  on  the  bill,  he  most  prove  the 
sWssd-writing  of  the  defendant  as  drawer,  and  the  payment  by 
himself,  or  some  special  'damage,  as  imprisonment  in  eieca*  [*B2%] 
f  ion,  (d)  and  which  in  the  latter  ease  will  not  suffice  unless  there 
ia  a>  special  count  in  the  declaration  for  not  indemnifying,  (e) 
And  as  the  presumption  of  law  is,  that  the  acceptor  had  consid- 
eration for  his  acceptance,  it  will  be  incumbent  on  him  U  prove 
the  contrary.  (/)  Prim&  facie,  a  general  receipt  on  the  back  of 
n,  bill,  imports  a  payment  by  the  acceptor,  (g)  But  the  prodae* 
tion  of  the  bill  from  the  custody  of  the  acceptor  will  not  afford 
for  him  prima  facie  evidence  of  bis  havipg  paid  it,  without  proof 
that  it  was  once  in  circulation  after  it  had  been  accepted}  nor  is 


dishonour,  promises  to  pay  it,  this  is  presumptive  evidence  of  the  present. 
■sent  and  notice,  and  he  is  bound,  by  the  promise  so  made.  Verdict  for 
plaintiff.  , 

(a)  BorradaUe  fe.  Lowe,  4  Taont.  93.   Ante,  308. 

(*)  Hopley  v.  Dufresne,  13  East.  275.— Horford  v.  Wilson,  1  Taunt  15.— 
Bay!.  220. 

(c)  Vercr.  Levis;  3  T.  Jt.  183^-Stmmonds  v.  Parminter,  1  Wife.  1b5.-~ 
Ante,  520.  - 

id)  Chilton  v.  Wiffen,  3  Wils.  13, 13. 

(e)  Taylor  v.  Biggins,  3  East.  169. 

(/)  Vere  v.  Lewis,  3  T.  B.  183. 

(&)  Sehofey  v.'Walsby,  Peake.  Hep.  25. 
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4thly.  Evi- 
dence of  the 
breach  of 
contract,  and 
other  cir- 
cumstances 
to  sustain 
the  action. 


payment  to  be  presumed  from  a  receipt  indorsed  on  the  bill,  mutest 
it  be  shewn  to  be  in  the  hand-writing  of  a  person  entitled  to  de- 
mand payment,  (a)  80  in  an  aetion  by  bankers  to  recover  tbe 
amount  of  a  bill  of  exchange  accepted  by  tbe  defendant,  payable 
at  their  house,  and  paid  by  them  'after  it  was  indorsed,  they  are 
bound  to  prove  the  indorsement  by  the  payee  and  the  defendant's 
acceptance,  and  their  payment,  (b) 


Evidence 
for  the  de- 
fendant 


L*52«] 


With  respeet  to  the  evidence  on  the  part  of  the  defendant,  it 
must  necessarily  depend  on  the  circumstances  of  each  case. 

If  the  defendant  would  wish  to  establish  that  the  stamp  is  in- 
sufficient, he  should  be  prepared  to  produce  and  point  to  the  par- 
ticular provision  of  a  printed  copy  of  the  stamp  act  on  which  be 
relies;  and  if  the  objection  be,  that  a  bill,  purporting  to  have  been 
made  abroad,  was  made  in  England  and  therefore  required  a 
stamp,  it  will  not  suffice  merely  to  prove  that  the  drawer  was  is 
England  at  the  time  the  bill  bears  date,  •but  the  fact  must  be  es- 
tablished by  more  positive  evidence,  (c) 

If  the  defendant  relies  on  the  illegality  or  insufficiency  of 
the  consideration,  he  should,  in  due  time  before  the  trial,  ser?e 
a  notice  upon  the  plaintiffs  attorney,  to  prove  the  consideratioa 
he  gave  for  the  bill,  and  the  time  when,  and  person  from  when 
he  received  the  same,  (d)  and  he  should  prove  the  due  serviee  of 
such-  notice,  for  without  such  notice  we  have  seen  the  defendant 
cannot  call  on  the  plaintiff  to  enter  into  those  circumstances,  (e) 
The" defendant  should  also  be  prepared  with  evidence  to  prore 
the  eircuinstanees  under  which  the  bill  was  drawn  or  negotiat- 
ed, (f)    If  goods  were  delivered  in  part  of  discount,  and  aceept- 


(a)  Pfiel  v.  Van  Battenberg,  2  Campb.  439.— Ante,  388. 

(b)  Foster  v.  Clements,  2  Campb.  1/. 

Se)  Abraham  v.  Du  Bois,  4  Campb.  269. 
d)  See  form  of  notice,  post,  Appendix. 
(e)  Ante,  621,  2. 

\f)  As  to  the  consideration,  sec  ante,  88  to  115,  and  index,  title  Conside- 
ration. 
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ed  voluntarily,  then  the  defeodafit  mwt,  in  .order  to  mice  oat  a  Evidence  ?<* 
ess*  of  usury,  prove  the  excess  in  the'  charges,  (a)  Bat  if  the  Mti 
defeadaat  prove  that  goods  were  foreed  upon  hmi  or  another 
party,  then  the  plaintiff  may  be  called  on  to  prove  that  they  were 
fairly  charged,  (b)  If  the  ntory  was  committed  in  diteoanting 
another  bill  hetideo  that  on  whieh  the  aetion  is  brought,  in  one 
undivided  transaction)  no  parol  evidence  it  admissible  as  to  the 
etnteats  of  the  other  bill,  nnless  notice  has  been  given  to  pro* 
dose  it,  and  whieh  notice  should  be  proved,  (c) 

Io  an  aetion  at  the  suit  of  an  indorsee  against  the  maker  of 
t  promissory  note  where  the  defence  was  usury  in  its  creation, 
it  was  held,  that  letters  from  the  payee  to  the  maker,  stating  the 
consideration  as  between  them,  if  shewn  to  have  been  eotempora- 
neoos  with  the  making  of  the  note,  were  admissible  evidence  to 
prove  the  usury,  without  calling  the  payee  himself;  (d)  *but  in        [•5261 

(a)  Coomb  v.  Miles,  2  Campb.  553.— Rich.  v.  Topping,  1  Esp.  R.  176. 
Ante,  113, 4. 

(b)  Davies  v.  Hardacre,  ?  Campb.  S74.  Ante,  113. 

(c)  Hallam  v.  Withers,  1  Esp.  R.  259. 

(<*)  Kent  v.  U)Wcd,  1  Campb.  177.  180.  d.  S.  P.  in  Walsh  v.  Stockdale, 
cor.  Abbott,  J.  Sittings  at  Guildhall,  post,  Trin.  Term.  1818. 

Kent  V-  Lowen,  1  Campb.  177.  and  180.  d.  Assumpsit  against  the  defen- 
dant as  maker  of  a  promissory  note  for  2*153  15*.  dated  9th  August,  1806,  at 
ninety  days  after  date,  payable  to  Messrs.  Coates  and  Co.  indorsed  by  them 
to  J.  Watson,  and  indorsed  by  him  to  the  plaintiff.  The  making  of  the  note, 
and  the  several  indorsements  being  proved,  the  Attorney-general  opened, 
as  a  defence  to  the  action,  that  the  note  had  been  given  under  an  usurious 
agreement  between  the  defendant  and  Coates  and  Co,  To  prove  this  be  of- 
fered in  evidence  certain  letters  from  Coates  and  Co.  to  the  defendant,  where- 
in they  proposed  to  accommodate  him  with  their  acceptance  at  three  months, 
spon  receiving  his  note  for  the  same  sum  at  ninety  days,  together  with  two 
sod  a-half  per  cent,  commission.  Park  objected  to  the  admissibility  of  this 
evidence.  He  allowed,  that  in  an  action  aeainst  the  acceptor  of  a  bill,  the 
drawer  or  indorse*  may  be  called  to  prove  that  there  was  usury  in  its  origin  * 
nal  concoction,  but  there  the  evidence  was  given  upon  oath,  and  an  oppor- 
tunity was  afforded  to  cross-examine  the  witnesses.  Here  these  letters  of 
Crates  and  Co.  were  not  upon  oath,  and  might  be  collusively  written,  with 
t  view  to  defeat  the  fair  claim  of  the  plaiutiff,--Lord  EUenborougb  ruled, 
tbtt  it  was  first  necessary  to  prove  by  the  post  mark,  or  otherwise,  that  the 
letters  were  cottmporaneous  with  the  making  of  the  note,  and  that  after 
that  they  would  be  evidence  of  an  act  done  by  Coates  and  Co.  who  were  the 
piyees  of  the  note,  and  through  whom  the  plaintiff  made  title.  Whether 
the  act  was  proved  by  an  oral  declaration,  or  by  other  evidence,  his  lordship 
said,  made  no  difference.  The  post  mark  being  examined,  did  shew  the  let- 
ters to  have  been  written  just  before  the  date  of  the  note,  and  they  were 
lead  in  evidence  accordingly;  and  Lord  FJlenborough  told  the  jury,  that  if 
they  believed  that  the  note  was  made  on  the  terms  held  out  in  the  letters, 
they  mn&t  find  for  the  defendant,  who  had  a  verdict  accordingly:  and  on  a 
Httion  for  a  new  trial,  it  Was  contended,  that  the  letters  of  the  payee  had 
been  improperly  admitted,  but  the  court  being  of  opinion  that  they  were  le- 
£*i  evidence  to  prove  the  usury  as  against  the  indorsers  the  verdict  for  the 
defendant  was  confirmed. 
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ant. 


[*527] 


Bvidenee  for  general  the  letter*  of  as  indorse  r,  or  at  leant  those  written  afttf 
he  hat  parted  with  the  bill,  are  aot  admissible  la  evMeaee  Is 
Impeaeh  the  indorsee's  title,  (a)  In  an  action  against  the  ae* 
eeptor  of  a  bilr  given  for  the  price  of  a  hone  warranted  sonnd, 
the  breach  of  warranty,  if  the  horse  were  returned  forthwith, 
will  afford  a  complete  defence,  (b)  Rut  ft  has  been  reeentfybefd, 
that  if  the  consideration  has  only  partially  failed,  and  the  ex- 
act amount  to  be  deducted  is  unliquidated,  the  defendant  tan- 
not  go  into  evidenee  in  reduction  of  damages,  but  is  driven  to  hit 
cross  action;  (c)  and  a  party  who  has  given  his  promissory  note 
as  the  'stipulated  price  of  a  picture,  cannot  give  the  inadequacy 
of  the  consideration  in  evidence  with  a  view  to  reduce  the  da- 
mages, though  he  may  give  it  in  evidence  as  a  circumstance  in- 
dicatory of  fraud;  in  order  to  defeat  the  contract  altogether,  (rf) 
Though  we  hare  seen  that  it  is  incumbent  on  the  plaintiff  ti 
general  to  prove  a  due  presentment  and  notice  of  the  dishonour, 
in  support  Of  his  action  against  the  drawer  or  indorser  of  the  bill, 
yet  in  doubtful  eases  it  may  be  necessary  for  the  defendant  to  be 
prepared  with  evidenee  to  negative  the  plaintiff's  prima  facie 
proof;  and  we  have  seen  that  where  the  holder  -of  a  hill,  upon  it* 
being  dishonoured,  received  -part  payment,  and  for  the  resides 
another  bill,  drawn  and  accepted  by  person*  not  parties  ft  tht 
original  bill,  and  such  holder  afterwards  sued  the  indorser  upon 
•noh  original  hill,  it  suffices  for  him  to  prove  the  presentment 
and  dishonour  of  the  substituted  bill,  and  it  k  incumbent  on  the 
defendant  to  prove  that  a  loss  has  been  sustained  in  consequent* 
of  the  want  of  notioe  of  non-payment  of  such  substituted  bill.  (*) 


'a)  Clipsam  v.  O'Brien,  1  Esp.  Rep.  10. 
[b)  Lewis  v.  Oosgrttte,  9  Taunt.  2. 
[e)  See  the  case*,  ante,  91  •  2, 3. 
(</)  Soloman  v.  Tamer,  1  Stark.  51.— Ante,  91. 
(*)  Bishop  v.  Rowe,  3M.&9.  362.— Ante,  127.— See  7  Taunt.  212.   5 
Taunt.  130 


Q*<  TH*  3VIDJUTC*. 


We  kaVe  already  considered  when  it  it  neeeuarj  to  Mibpeeiia  Competency 
a  subscribing  witness,  (a)    It  may  here  be  proper  la  examine  the  °  Wltncwc*- 
ewes  respeeting  the  admissibility  of  witnesses  in  an  action  on  a 
bill  ar  note. 

The  general  rale  is,  that  it  is  no  objection  to  the  competency  of 
a  witness  that  he  is  also  a  party  te  the  same  bill  or  note,  unless 
he  be  directly  interested  in  the  event  of  the,  suit,  and  be  ealled  in 
rapport  of  sueh  interest,  or  unless  the  verdict  to  obtain  which  his 
testimony  is  offered,  won  Id  be  admissible  evidence  in  his  favour 
m  another  snit.  (b)  If  the  verdict  will  not  *  necessarily  affect  his  I  *~s  i 
own  interest,  he  is  a  competent  witness,  and  though  bis  testimo- 
ny, by  defeating  the  'present  action  on  the  bill  or  note,  will  proba- 
Wy  deter  the  bolder  from  proceeding  in  another  notion  against 
the  witness,  yet  that  only  affords  matter  of  observation  to  the  jury, 
m  to  the  credit  to  be  given  to  his  testimony,  (c) 

Thus,  though  it  was  formerly  held,  that  no  party  should  be 
permitted  to  give  testimony  to  invalidate  an  instrument  be  had 
signed,  (d)  a  contrary  rule  now  prevails. (e)  (1) 

Thas,  in  an  action  at  the  suit  of  an  indorsee  against  the  accep- 
tor, the  drawer,  or  indorser,  is  a  competent  witness  for  the  de- 
fendant, to  prove  that  the  bill  was  originally  void,  as  that  it  was 
made  in  London,  though  dated  at  Hamburgh,  aad  consequently 
invalid  for  want  of  an  English  stamp.  (/)  And  Lord  Mansfield 
admitted  the  maker  of  a  note  to  prove,  in  an  action  against  an 
indorser,  that  the  date  had  been  altered,  (g) 

(a)  Ante,  485,  6. 

(*)  Bent  v.  Bitker,  3  T.  R.  27.— Jordaine  v.  Lashbraok,  7  T.  R.  601.  Smith 
».  Prater,  7  T.  K.  62.— Jones  v.  Brooks,  4  Taunt.  464.— Bayl.  241. 

(c)  Id.  ibid. 

(<0  Walton  v.  Shelly,  t  T.  R.  300. 

(*)  Bent  v.  Baker,  3  T.  R.  36.— Jordaine  v  Lashbrook,  7  T.  R.  601. 

if)  Jordaine  v  Lashbrook,  7  T.  R.  601— -and  Smith  v.  Prager,  id.  62. 

W  Levi  v.  Essex,  Mich.  Term,  1775.— 2  Esp.  N.  P.  708.  The  plaintiff 
declared  as  an  indorsee  of  a  promissory  note,  drawn  by  Foster  Charlton,  pay- 
able to  the  defendant,  dated  the  13th  of  June,  1775;  the  defendant  insisted, 
w»t  the  date  of  the  note  had  been  altered  from  the  3d  to  the  13th;  and  to 
Prove  it,  called  Poster  Charlton.  Lord  MansBeld  admitted  him,  as  at  all 
*  wents  be  was  liable  to  pay  the  note. 


(})  The  decision  in  JTafton  v.  SJieVy  seems  to  have  been  adhered  to  in  the 
united  States.  In  Massachusella  and  JVew  York  it  has  been  decided  that  a 
P»rty  to  a  negotiable  instrument  cannot  be  admitted  as  a  witness  to  prove 
Uenote  originally  vo.'d.     Churchill  y.  Suter,  4  Mass.  Rep.  156.     Warren  v. 


OF   TBB  mVID&KCB*. 

Competency      But  in  an  old  reporter  it  is  stated  to  hare  been  derided,  that 
e  witnesses.  &  penoB9  t0pp0ged  to  be  tbe  drawer  of  a  bill,  count!,  mtboot  i 

release,  be  called  to  prove  that  he  did  not  draw,  (a) 

So  if  the  witness  has  an  interest  inclining  him  as  nneh  to  one 
of  the  parlies  as  the  other,  so  as  upon  the  whole  to  make  hia  ia- 
different  in  point  of  substantial  interest  in  whose  ffcrotir  the  rer- 
diet  may  be  given,  he  will  be  competent  to  give  evidenoe  for'ei- 
P* 029I  th*r  party.  (6)  Thus  where  one  partner  drew  a  bill  in  the  part- 
nership  firm  and  gave  il  in  payment  to  a  separate  creditor,  it 
discharge  of  his  own  debt,  the  Court  of  King's  Bench  held,  tost 
in  an  action  by  such  creditor  against  the  acceptor,  either  of  tbe 
partners  might  be  called  on  the  part  of  the  defendant  to  prate 
that  the  partner  who  drew  the  bill  bad  no  aothority  to  drawitis 
the  name  of  the  firm,  and  that  the  bankruptcy  of  the  partner* 
would  not  vary  the  question  as  to  the  competency  of  tbe  wit- 
ness. In  this  ease  the  partner  who  drew  the  bill  would  bare 
been  liable  to  the  plaintiff  for  the  amoont  of  his  debt,  if  the 
plaintiff  had  failed  in  the  action;  and  if  the  plaintiff  had  succeed- 
ed, he  would  have  been  liable  to  the  defendant,  the  acceptor,  and 
with  rtspeet  to  the  other  partner,  though  he  would  have  been  li- 
able to  the  defendant,  if  the  plaintiff  recovered,  he  would  hare 
had  his  remedy  over  against  the  joint  partner,  (c)  And  though 
in i  another  case  the  court  held  that  a  witness  who  might  have  a 

(a)  Anonymous,  12  Mod,  345.— Dupays  v.  Shepherd,  Holt,  297.— Trial* 
per  Paia,  502. 

(b)  Phil.  Ev.  3d  edit.  54  to  ST. 

{c)  Bidley  t>.  Taylor,  13  East,  175 Phil.  Ev.  3d  edit.  55. 


~Werryy  3  Mass.  Rep.  27.  Parker  v.  Lovejoy,  3  Mass.  Rep.  565.  .  Wtdgety 
v.  Monroe,  6  Mass.  Rep.  449.  Jones  v.  Coolridge,  7  Mass-  Rep.  199.  Winter 
v.  Saidler,  3  John.  Gas.  185.  Wilkie  v.  Roosevelt,  3  John.  Cas.  206.  Cole- 
man v.  Wire,  2  John.  Rep.  165.  Skilaxngv.  Warren,  15  John.  Rep.  270.  Bat 
he  is  a  good  witness  to  prove  any  facta  subsequent  to  the  due  execution  of 
the  note,  which  destroys  the  title  of  the  holder.  Baker  v.  Arnold,  1  CaW 
Rep.  258.  Woodhull  v.  Holme*,  10  John.  Rep.  231.  Warren  v.  Merry,  3  Mass. 
Rep.  37.  Barker  v.  PrenUos,  6  Mass.  Rep.  430.  Parker  v.  Hanson,  7  Mass. 
Rep.  470.  Webb  v.  Danforth,  1  Day's  Rep.  301.  Mann  v.  Swmn,  14  John. 
Rep.  270.  Hulbyy.  Brown,  16  Johns.  Rep.  70.  Myere  v.  Painter,  18  John. 
Rep.  167.  The  indorser  of  a  negotiable  note  is  not  a  competent  witness,  in 
an  action  between  the  indorsee  snd  maker,  to  prove  usury  in  the  transfer  of 
the  note  by  him.  Manning  v.  Wheatland,  10  Mass.  Rep.  502.  And  in  Pea* 
•ulvania,  it  haa  been  decided  that  an  indorser  cannot  in  a  like  action  bet 
witness,  that  there  v  as  no  original  consideration  for  the  bill.  StiUv.LvncK 
2  Dall.  Rep.  194.  See  also  Men  v.  I hlkin;  1  Day's  Rep.  17.  Bearing  r. 
Reeder,  X  H.  and  Munf.  Rep.  175. 2  Binney,  154,  2  Deaaus.  Cha.  Rep.  224. 
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remedy  by  tetion,  whether  the  plaintiff  or  defendant  had  a  ver*  Competency 
diet,  was  nevertheless  interested,  because  under  the  particular 
eireomstaoees,  he  would  have'a  greater  difficulty  in  the  one  ease 
(ban  io  the  other,  to  enforce  that  remedy-  (a)  It  has  been  ob- 
served that  this  appears  to  be  the  only  ease  whieh  has  been  de- 
rided on  such  a  ground,  and  that  from  the  leading  eases  on  this 
subject  whieh  rest  on  the  broad  ground  of  interest,  such  a  eir- 
enmstaace  may  now  more  properly  be  considered  as  having  a 
strong  influence  on  the  witness,  but  not  as  forming  any  solid  ob- 
jection to  his  competency,  (b) 

.  Botif  the  verdict  would  necessarily  benefit  or  affect  the  wit* 
•ess,  as  if  he  be  liable  to  the  costs  of  the  "action,  then  without  a        f*03Oj 
release,  whieh  will  annul  his  interest   in  the  event,  he  will   not 
be  a  competent  witness;  (c)  and  therefore  in  an  action  against  the 
acceptor  of  a  bill,  accepted  by  him  for  the  accommodation  of  the 
drawer;  the  latter  is  not  a  competent  witness  to  prove  that   the 
holder  eame  to  the  bill  on  usurious  eonsideration,  because  he  does 
set  stand  indifferently  liable  to  the  holder  and  the  acceptor;  for 
the  holder  can  recover  against  him  only  the  contents  of  the  bill 
but  the  acceptor  woold  be  entitled  in  an  action  for  not  indemni- 
fying to  recover  against  him,  as  well  the  amount  of  the  bill  as  the 
damages  he  may  have  sustained,  including  the  costs  of  the  action 
against  himself,  and   therefore  the  drawer  has  a  direct  interest 
in  defeating  sueh  action,  (d)    This  decision  seems  to  over-rule 

(a)  Buckland  v.  Tankard,  5  T.  R.  579. 

(b)  Phil.  Kv.  3d  edit.  56,7. 

.  (c)  Jones  v.  Brooke,  4  Taunt.  464.— Phil,  on  Ev.  3d  edit.  49,  56. 
(<Q  Jones  v.  Brooke,  4  Taunt.  464,  and  see  Phil.  F.v.  3d  edit.  50, 
Jones  v.  Brooke,  4  Taunt.  464.  Per  Mansfield,  Ch.  J.  This  action  is 
brought  against  Brooke  as  the  acceptor  of  a  bill  of  exchange;  at  the  trial, 
the  defence  made,  was,  that  this  bill  was  given  by  the  drawer  to  the  indorper 
on  usurious  consideration,  the  latter  having  taken  usurious  interest  on  dis- 
counting the  bill;  and  that  the  bill  was  accepted  for  the  accommodation  of 
the  drawer.  An  objection  was  taken  to  the  witness,  who  was  the  wife  of  the 
drawer;  and  the  objection  was  over-ruled,  on  the  ground  that  it  is  now  the 
practice  to  receive  persons  whose  names  are  on  bills  of  exchange,  as  wit- 
teste*  to  impeach  such  bills.  And  so  it  is;  but  here  the  question  is,  inas- 
much as  this  was  an  action  against  the  acceptor,  whether  she  could  be  re* 
seived  as  against  the  acceptor,  the  drawer,  as  it  was  contended,  being  inte- 
rested to  defeat  the*  action:  the  doubt  was  this;  the  drawer  has  an  interest 
to  protect  the  acceptor;  for  if  the  holder  succeeds  against  the  acceptor,  the 
scceptor  will  have  a  right  against  the  drawer,  to  make  the  drawer  pay,  not 
only  the  money,  but  also  all  damages  he  the  acceptor  may  have  sustained 
by  being-  sued  for  it;  for  the  drawer  of  an  accommodation-bill  is  bound  to 
Jftdemmfy  the  acceptor  against  the  consequences  of  an  acceptance  made  for 
™*  accommodation  of  the  drawer;  we  are  therefore  of  opinion  that  the 
drawer  cannot  be  a  witness,  and  consequently  the  rule  must  be  made  abso- 
lute for  entering  a  verdict  for  the  plaintiff. 

p  p 
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Competency  the  prior  cases  of  Birt  and  Kershaw,  (a)  and  Shuttleworth  v.  Ste- 
phens. (6)'  Bat  if  such  accommodation  aeeeptor  release  soeh 
drawer,  the  latter  will  he  rendered  competent,  and  if  a  person 

|_*33l]  who  has  guaranteed  *the  payment  of  a  bill,  has  been  discharged 
by  his  bankruptcy  and  certificate  from  liability  to  pay  the-Moont 
of  the  bill,  he  is  a  competent  witness,  because  he  is  also  thereby 
relieved  from  liability  to  eosts.  (c) 

In  an  action  against  the  acceptor  of  a  bill  the  drawer  is  a  com- 
petent witness  either  for  the  plaintiff  to  prove  the  hand-writing 
of  the  acceptor,  (d)  or  for  the  defendant  to  prove  that  the  plain- 
tiff discounted  the  bill  Qpon  an  usurious  consideration,  (e)  or  that 
it  has  been  paid.  (/)    *And  the  circumstance  of  the  witness  be- 

(a)  Birt  v.  Kershaw,  2  East.  458. 

(b)  Shuttleworth  v,  Stevens,  1  Campb.  407. 

(c)  Brend  v.  Bacon,  5  Taunt.  183. 

(cf)  Dickenson  v.  Prentice,  4,  Esp.  Rep.  32. — Barber  v.  Gingell,  3  Esp. 
Rep.  62.— Bayl.242. 

Dickenson  v.  Prentice,  4  Esp.  32.  This  was  an  action  against  the  de- 
fendant as  acceptor  of  a  bill,  the  defence  intended  to  be  set  up  was,- that  the 
■  acceptance  w&s  a  forgery;  to  prove  defendant's  hand-Writing,  the  plalotifF 
culled  the  drawer,  it  was  objected  that  having  drawn  the  bill,  the  forgery  of 
the  acceptance  could  only  be  imputable  to  him,  and  that  aa  he  might  be 
committed  for  a  capital  offence  if  the  forgery  was  established,  he  bad  such 
an  interest  as  ought  to  disqualify  him.  But  Lord  Kenyon  .said,  this  vis 
matter  of  observation  as  to  his  credit;  but  no  objection  to  his  admissibility. 
He  was  admitted  and  the  plaintiff  had  a  verdict.  (1) 

(e)  Rich  v.  Topping,  Peake  R.  224 — 1  Esp.  Rep.  176.  S.  C — Brown  r. 
Ackerman,  5  Esp.  Rep.  119.— Bayl.  242. 

Rich  v.  Topping,  Peake,  224.  The  drawer  himself  liad  indorsed  the  bill 
to  the  plaintiff  for  an  .usurious  consideration,  he  bad  a  release  from  the  ac- 
ceptor, which  Lord  Kenyon  thought  was  necessary.  The  learned  reporter, 
however,  in  a  note  on  the  case,  considers  that  the  witness  stood  indifferent, 
and  ought  to  have  been  received  even  without  a  release,  and  in  Brard  r. 
Ackerman,  5  Esp.  Rep.  119.  the  drawer  (under  precisely  similar  circum- 
stances) was  admitted  without  a  release,  at  least  it  is  not  stated  that  be  bad 
any. 

CfJ  Humphrey  v.  Moxon,  Peake  Rep.  52. — Charrington  v.  Milner,  Peake 
Rep.  6.— Bayl.  242. 

Humphrey  t>.  Moxon,  Peake  Rep.  52.  Assumpsit  on  a  bill  of  exchange, 
indorsee  against  acceptor.  The  defendant's  counsel  offered  to  call  the 
drawer  to  prove  that  the  bill  was  paid  by  him,  and  relied  on  the  case  of 
n  Gardner  and  Carter,  determined  some  time  since.    Erskine  objected  to  this 

witness.  This  case  differs  from  that  of  Gardner  and  Carter,  there  the  payee 
was  the  plaintiff;  this  action  is  brought  by  the  indorsee:  Lord  Kenyoo.  ft 
makes  no  difference.  The  courts  have  laid  down  a  rule  that  a  man  shall  not 
destroy  his  own  security,  this  man  does  not  come  to  destroy  his  own  sectui- 


'  (1)  It  has  been  held  in  Masiachiuetu,  that  in  an  action  by  an  indorsee 
against  the  drawer,  the  indorser  is  not  a  competent  witness  to  prove  the 
hand-writing  of  the  drawer  without  a  release,  or,  its  equivalent,  a  discbarge 
from  liability  on  the  indorsement.  Barnes  v.  Bull,  1  Mass,  Rep.  73.  *i<r 
v.  Stroma,  3*  Mass.  Rep.  225. 


Of   T£K   EVIDENCE- 


itg  *thea  ia  prison  nnder  a  charge  of  having  forged  the  bill,  will         [*332"] 
notified  bis  competency  to  give  such  evidence,  (a)  of°witne*ses 

hi  an  action ,  by  the  indorsee  against  the  drawer  of  a  bill, 
&  prior  iadorser  is  a  competent  witness  for  the  plaintiff,  to 
pwe  that  the  defendant  promised  to  pay  the  bill  after  it  became 
due,  (b)  and  a  prior  indorser  of  a  note  is  a  competent  witness  for 
the  maker  to  prove  it  paid,  (c) 

In  an  action  against  the  drawer  of  a  bill  in  order  to  excuse  the 
neglect  to  give  him  due  notice  of  the  dishonour,  the  acceptor  is  a 
competent  witness  to  prove  that  he  had  not  received  any  value 
for  his  acceptance,  for  though  by  supporting  the  action  against 
the  drawer  he  may  perhaps  relieve  himself  from  an  action  at  the 
suit  of  the  holder,  yet  he  at  the  same  time  gives  an  action  against 
himself  at  the  suit  of  the  drawer,  in  which  the  evidence  he  has 
given  of  the  want  of  consideration,  would  not  avail  him,  but  must 
be  proved  by  another  person,  (d) 

The  drawer  will  not,  however,  be  allowed  in  support  of  a  de- 
fence to  an  action,  at  the  suit  of  an  indorsee  against  the  acceptor, 
to  set  up  a  title  to  the  bill  in  *him§ elf  by  proving,  that  he  had  de-  [*033] 
livered  the  bill  to  the  plaintiff  without  consideration,  and  as  his 
tgtpt  only,  to  enable  him  to  obtain  payment,  for  his  situation 
would  be  better  or  worse  according  to  the  event  of  the  verdict; 

ty»  but  to  shew  that  it  has  been  satisfied.  He  was  therefore' received,  but  it 
appearing  that  notice  had  been  given  to  him  the  day  after  the  bill  became 
due,  of  its  having  been  dishonoured  by  the  acceptor,  be  was  again  objected 
to  on  account  of  interest  Lord  Kenyon  inclined  to  think  this  last  objection 
*  good  one,  because  being  liable  to  pay  the  bill  himself  on  account  of  due 
notice  having  been  given,  by  proving  it  paid,  now  he  destroyed  the  bill,  and 
would  eventually  discharge  himself.  His  lordship,  however,  doubting  whe- 
ther the  notice  was  given  early  enough,  did  not  reject,  but  admitted  his  tes- 
timony, subject  to  the  opinion  of  the  court  if  the  plaintiff  chose  to  move  for 
anew  trial.  The  bill  was  for  X.73,  and  the  witness  proving  payment  of  Z.30 
only,  the  plaintiff  had  a  verdict  for  the  balance. 

(a)  Barber  v.  Gingell,  3  Esp.  Rep.  62.— Bayl.  343. 

Barber  v.  Gingell,  3  Esp.  Rep.  62.  The  drawer  was  called  to  prove  that 
he  had  paid  the  bill.  Being  at  that  time  a  prisoner  on  a  charge  of  having 
forged  the  bill  and  brought  up  by  Habeas  Corpus,  he  was  objected  to  as  in- 
competent,  but  Lord  Kenyon  over-ruled  the  objection.  See  Dickenson  v. 
Prentice,  ante,  p.  531. 

(*)  Stevens  v.  Lynch,  2  Campb.  333<— 12  East.  38,  8.  C. 

(c)  Charrington  v.  Mllner,  Peake  R.  6.— Humphrey  v.  Mozon,  id.  52, 
snte,  531.  Charrington  v.  Milner,  Peake  R.  6.  The  note  had  been  indorsed 
by  Monk  to  the  plaintiff,  and  the  defendant  was  allowed  by  Lord  Kenyon  to 
call  Monk  to  prove  that  he  had  paid  the  note  to  the  plaintiffs. 

(d)  Staples  v.  Okines,  1  Esp..  Rep.  332.— Legge  v.  Thorp,  2  Campb  310. 
*eake  Et.  4th  ed.  170. 


OV  THE   EVIDENCE. 

Competency  nor  will  a  release  from  the  defendant  render  aim  a  ompetest 

of  witnesses,  witness  for  such  purpose,  (a)  (|) 

By  a  recent  statute  it  has  been  declared  *' that  a  witness  cannot 
by  law  refuse  to  answer  a  question  relevant  to  the  matter  in  issue, 
the  answering  of  which  has  no  tendency  to  aeeuse  himself  or  to 
expose  him  to  penalty  or  forfeiture  of  any  nature  whatsoever,  by 
reason  only,  or  on  the  sole  ground  that  the  answering  of  such 
question  may  establish  or  tend  to  establish  that  he  owes  &  debt 
or  is  otherwise  subject  to  a  civil  suit,  either  at  the  instance  of  bis 
majesty  or  of  any  other  person."  (6)     But  it  has  recently  been 
determined,  (c)  that  a  witness  cannot  be  required  to  answer  & 

(a)  Buckland  *.  Tankard,  5  T.  B.  578.— 1  Esp.  Rep.  85.  S.  C— Bui.  N.P. 
288. 

Buckland  v.  Tankard,  5  T.  R.  578.     This  was  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill.   The  bill  was  drawn  by  Gregson  payable  to  his 
own  order,  and  indorsed  by  him  in  blank,  and  the  defendant  called  Gregson 
'  to  prove  that  he  hud  indorsed  and  delivered  it  to  the  plaintiff,  that  be  might 

get  it  paid  and  not  to  give  him  any  interest  in  it,  and  that  he  had  no  consi- 
deration for  it,  and  was  still  entitled  to  it.  The  witness  had  a  release  from 
the  acceptor.  Lord  Ke*>yon  thought  him  interested,  and  rejected  him.  And 
on  a  rule  nisi  for  a  new  trial  tlje  court  held  that  his  situation  would  be  bet- 
ter or  worse,  according  to  the  event  of  the  verdict,  and  that  therefore  he  wis 
properly  discharged .-^Rule  discharged. 

Cb)  46  Geo.  3T  c.  37. 

(c)  Gates  v.  Hardacre,  3  Taunt.  424— Phil.  Ev.  3d  ed.  223.— 1  Cmtty, 
Crim.taw.  620, 1. 

Gates  v.  Hardacre,  3  Taunt.  424.  This  was  an  action  by  an  indorsee 
against  the  drawer  of  a  bill,  drawn  payable  to  the  drawer's  order,  upon  Strtt- 
ton,  and  by  him  accepted,  and  afterwards  dishonoured;  it  was  stated  in  the 
declaration  to  have  been  indorsed  by  the  defendant  to  the  plaintiff.  The 
case  was  tried  before  Heath,  J.  at  Westminster,  at  the  sittings  after  last  Hi* 
Jary  term-,  the  plaintiff  proved  his  case,  fbe  defence  intended  to  be  set  up 
was  usury.  The  first  witness  called  on  the  part  of  the  defendant  was  one 
Taylor,  and  the  bill  having  been  put  into  his  hands,  he  was  asked  by  SheJ- 
x  herd,  Serjeant;  for  the  defendant,  "  whether  that  bill  had  ever  been  in  hit 
possession  before;"  upon  which  Rest,  Serje*nt,  interfered,  by  aaking  the 
witness  whether  he  had  not  been  indicted  for  usury  in  this  transaction,  tod 
upon  his  answering  in  the  affirmative,  Best  cautioned  him  against  answering 
questions  which  might  tend  to  criminate  him;  the  witness  said  that  he 
thought  his  answerto  the  question  proposed  would  have  a  tendency  to  convict 
bun  of  the  offence  of  usury;  the  learned  judge  told  him,  that  if  be  thought 
so,  he  was  not  bound  to  answer  the  question;  the  witness  availed  bin* 
self  «f  this  direction,  and  the  counsel  for  the  defendant  being  thus  prevent* 
ejl  from  pursuing  his  inquiry,  a  verdict  passed  for  the  plaintiff.— -Shepherd, 
Serjeant,  moved  tor  a  new  trial,  contending  that  the  judge's  direction  wss 
wrongs  that  it  was  not  sufficient  that  a  witness  thought  that  bis  answers 
would  tend  to  criminate  him;  but  that  it  ought  clearly  to  appear  that  they 
would  have  that  effect.  Mansfield,  C,  J.  your  questions  go  to  connect  the 
Witness  with  the  bill,  and  they  may  be  links  in  a  ohain  —Rule  refused. 


(1)  In  an  action  by  an  indorsee  against  an  indorser,  the  maker,  a  cer. 
tiflcated  bankrupt,  under  a  commission  issued  since  the  making  of  the 
pote,  and  release^  by  the  indorser,  is  a  competent  witness  to  prove  that 


OV   THE   EVIDEHC*. 


question  *thnt  fce  nay  think  will  tend  to  eonriet  him  of  the  of-        (****] 
fe«e  of  n.ury.  SK22 


witnesses. 


be  has  paid  the  note  to  the  plaintiff.  Warren  v.  Merry,  3  Mass.  Hep.  37. 
And  in  an  action  by  the  indorsee  against  the  drawer,  the  indoraer  (who  was 
the  payee)  ii  a  competent  witness  to  prove  that  the  indorsement  was  made 
in  trust  for  himself  without  any  recourse  to  himself.  Marker  v.  PrenHt*,  6 
Mass.  Rep.  430.  The  payee  of  a  note  who  has  indorsed  it  with  a  saving  of 
bis  own  liability,  is  a  competent  witness  to  prove  an  alteration  of  the  note 
since  its  execution.  Parker  v.  Hamon^  7  Mass.  Rep.  470.  So  a  drawer  is 
t  competent  witness  to  prove  that  at  the  time  of  drawing  the  bill  he  comma- 
nictted  certain  conditions  and  restrictions  as  to  bis  right  to  draw  the  bill. 
Storer  v.  Logan,  9  Mass.  Rep.  55.  An  indorser  is  a  competent  witness  in 
an  action  by  an  indorsee  against  the  maker  to  prove  that  the  note  was,  after 
the  indorsement,  fraudulently  put  into  circulation.  Woodhull  v.  Byljne$f  10 
John  Rep.  231.  See  also  Oven  r.  Mann,  1  Day's  Rep.  333.  note  (1.) 


L#M5"|  •CHAPTER  V. 

•F  THB  StriC  B100TBEABIJB  19  AS  ACTIOZC  OJT  A  BILL,  &C 

THE  amount  of  the  damages  which  the  plaintiff  is  entitled  to 
recover,  necessarily  depends  on  the  liability  of  the  parties  to  the 
instrument;  the  nature  of  whieh  liability  has  already  been  cob- 
sidered  in  that  part  of  the  work  whieh  treats  of  the  drawing,  ac- 
cepting, transfer,  and  dishonour  of  bills,  (a)  and  from  whence  it 
may  be  collected)  that,  in  general  the  sum  for  whieh  the  bill  it 
payable9  may  he  recovered,  and  in  certain  eases,  interest,  sod 
such  eipencee  as  may  have  been  occasioned  by  the  dishonour  of 
it. 
1st.  The  With  respect  to  the  principal  money,  or  that  sum  wlyeh  is  pay- 

principal       aD|e  on  tne  faee  0f  tne  bill  or  note,  many  instances  oeeor,  ii 
Money.  ¥ 

which,  although  the  plaintifT  may  not  have  given  full  value  for 

the  bill,  &c.  he  may,  nevertheless,  recover  the  whole  sum,  hold- 
ing the  overplus  beyond  his  own  demand  as  trustee  for  some  otto 
party  %to  the  bill,  &e.  entitled  to  receive  such  overplus.  TDM* 
if  a  bill  be  drawn  in  the  regular  course  of  business,  <as  for  money 
really  due  from  the  drawee  to  the  drawer,  in  such  case  is  order 
to  avoid  several  actions,  an  indorsee,  though  he  bath  not  gfru 
the  full  value  of  the  bill,  may  recover  the  whole  sum  payable, 
and  be  the  holder  of  the  overplus  as  a  trustee  for  the  indorserj(ty 
and  if  the  holder  receive  part  payment  of  the  first  indorser,  he 
may,  nevertheless,  recover  the  whole  against  the  drawer,  m 
p530~)  acceptor,  though,  if  the  acceptor  pay  *a  part,  then  only  the  resi- 
due can  he  recovered  against  the  drawer,  (c)  This  rule,  permit* 
ting  the  holder  of  a  bill,  Ice.  to  recover  more  than  is  due  to  hiov 
self,  only  applies  where  there  is  some  other  person  entitled  to  re- 
ceive from  the  defendant  the  overplus  of  what  is  due  to  the 

m 

(a)  See  Index,  tit.  Damages  and  Protest. 

(b)  Wiffen  v.  Roberts,  1  Esp.  Rep.  261. 

(c)  Walwy*  v.  St.  Quintin,  1  Bos.  &  Pul.  658.— Johnson  w.  Kenmon,  i 
Wila.  262.  and  see  the  same  rule  in  proof  in  bankruptcy,  ex  parte  De  Tsstet, 
1  Rose,  10. 


plajaiiff,  and  if  there  be  no  sock  parson,  the  plaintiff  will  to  **•  •£* 
permitted  only  to  recover  what  is  die  to  himself,  (a)  Bet  in  case  SSIIey. 
of  bsokraptey,  the  holder  may  prore  the  whole  amount  under  a 
esuaissian  against  a  remote  party,  and  receive  a  dividend  until 
Jrit  debt  it  satisfied,  though  he  cannot  prove  for  more  than  the 
no  set  bally  doe  on  the  balance  of  aeeoont  against  his  immediate 
isdorser*  (by  We  have,  in  the  preceding  chapter,  seen,  that  a 
partial  failure  of  consideration  cannot  be  given  in  evidence  to 
reduce  the  damages,  thoogh  the  total  failure  is  an  answer  to  the 
action,  (e) 

When  a  bill  or  note  is  payable  by  instalments,  and  it  contains 
i  clause,  that  on  failure  of  payment  of  any  one  instalment*  the 
whole  shall  become  due,  the  holder  is  entitled  to  recover  the 
whole  amount  of  the  sum  for  which  it  was  given:  but  where  the 
instrument  does  not  contain  such  a  clause,  it  is  doubtful  on  the 
authorities,  whether  the  holder  can  legally  take  a  verdict  for 
more  than  the  instalment  due.  According  to  the  case  of  Beet* 
with  against  Nott,  (d)  and  several  other  eases  cited  by  Lord 
Loughborough  in  giving  the  opinion  of  the  Court  in  the  case  of 
Rudder  v.  Price,  (e)  the  plaintiff  is  entitled  to  the  whole  sum  for 
which  the  note  was  given;  but  according  to  other  eases,  and' par- 
ticularly that*  of  Ashford  v.  Hand,  (/)  the  plaintiff  it  only  enti- 
tled to  the  instalment  *due  at  the  time  of  commencing  the  ae-  |J*537] 
tion.  (t)  When  at  the  time  of  the  trial,  nearly  all  the  instalments 

(a)  Piersoil  v.  Dunlop,  Cowp.  571.— -Steel  t>.  Brtdfield,  4  Taunt.  227- 
(6)  Ex  parte  Bloxham,  6  Yes.  449.  600.  8.  C— Ace.  5  Ves.  44a— GuUen, 
97.  n.  35. — Cx  parte  Leers,  6  Yes.  644.  contra,  poet, 
(e)  Ante,  526.  qussre  ante,  92. 

(d)  fieckwith  v.  Nott,  Cro.  Jac.  505.— Jenk.  333.  S.  C. 

(e)  Rudder  v.  Price,  1  Hen.  Bla.  551. 

(fj  Ashford  v.  Hand,  Andr.  370.— Robinson  v.  Bland,  2  Barr.  1085. 


(1>  It  has  been  held  in  MatmckuaeUt,  that  the  instalments  only  which  are 
due  at  the  commencement  of  the  action  can  be  recovered.  Tucker  v.  Randall, 
2  Mans.  Rep.  283.  And  upon  a  note  payable  in  a  certain  number  of  yeara 
with  interest,  in  the  mean  time,  annually,  judgment  can  be  recovered  upon 
default  of  payment  of  the  interest,  for  the  interest  only.  Baiting*  v.  Wi*~ 
vail,  8  Mass.  Rep.  455.  Greenleaf  v.  Kellogg,  3  Mass.  Rep.  568.  Cooley  v. 
Rote,  3  Mass.  Rep.  221.  And  the  interest  so  recoverable  is  simple  interest 
only  upon  the  principal  sum,  although  several  years  interest  be  in  arrear. 
Hauling*  v.  Wirmall,  8  Mass.  Rep.  455. 

And  interest  is  payable  only  according  to  the  law  of  the  place  where  the 
note  is  drawn  and  is  to  be  paid,  though  sued  elsewhere.  F«den  V.  Sharp, 
4  John.  Rep.  18?.    Slacttm  y.  Pomen^  6  Crarcb-  221. 


OF   THB  SUM  JLSQOTSKASIfE,  &C. 

*  ■ 

1st.  The      are  da?,  tke  jury  will  frequently,  for  the  sake  of  avoiding  another 
money!*        action,  gi?e  the  whole  snni  in  damages.    If  the  plaintiff  take  a 
verdict  for  more  than  be  is -entitled  to  recover,  the  court  Will  ei- 
ther  make  him  correct  the  verdict,  and  pay  the  costs  occasioned 
'  hy  his  miscoadnet,  or  grant  a  new  trial,  (a) 
2dty.  Inter-       When  interest  it  made,  payable  by  the  bill,  fee.  Jtself,  there  is 
est  no  doubt  of  its  being  recoverable;  and  it  is  also  recoverable  from 

the  acceptor  of  a  bill,  and  the  maker  of  a  promissory  note  paya- 
ble at  a  certain  time  after  date  or  sight  from  the  day  on  which 
they  became  due,  without  proof  of  any  demand,  (b)  or  if  payable 
on  demand  from  the  time  of  the  demand,  (c)  Interest  is  computed 
and  given  at  law  as  well  as  in  equity  upon  bills  of  exchange  from 
the  time  they  became  due,  in  the  nature  of  damages,  not  strietly  as 
interest;  and  for  breach  of  contract  not  in  pursuance  of  it.  (d) 
But  in  case  of  bankruptcy,  although,  there  be  a  surplus,  bills  do 
not  carry  interest  unless  the  previous  dealings  between  the  par- 
ties afforded  evidence  .of  a  contract  to  pay  interest,  (e)  But  the 
drawer  or  indorser  of  a  bill  of  exchange,  or  the  tndorser  of  a  mte 
is  only  liable  to  pay  interest  from  the  time  he  receives  notice  sf 
N  the  dishonour,  (/)  and  not  even  then  in  the  case  of  an  inland  bill, 

.[*538]  unless  it  has  been  protested  for  non-payment;  (g)  'and  where  the 
maker  of  a  promissory  note  paid  money  into  the  "hands  of  aa 
agent  to  retire  it,  and  the  agent  tendered  the  money  to  the  holder 
on  condition  of  having  it  delivered  up,  and  the  note  being  mis- 
laid, that  condition  was  not  complied  with,  and  the  agent  after- 
wards became  bankrupt  with  the  money  in  his  hands;  it  was  held, 
that  though  the  maker  was  still  responsible  for  the  amount  of  the 
note,  he  was  relieved  from  payment  of  interest!  (h)  and  when 

'  (a)  Bacon  v.  Searles,  1  Hen.  Bla.  88.— -Pierson  v.  Dunlop,  Cowp.  571* 

Bayl.  90  ace.—- Johnson  v.  Kennioh,  2  Wils.  262.  semb.  contra 

(b)  3  Vet.  jun.   134.— 5  Ves.  jun.  6U3—-Lithpow  v.  Lyon  and  others,  1 
Cowp.  Gh.  Ca.  29.— Lowndes  v.  Collens,  17  Ves.  jun.  27. 

(c)  Upton  t>.  Lord  Ferreres,  5  Ves.  jun.  801. — Farquhar  v.  Morris,  7  TB, 
124.— Blaney  v.  Hendrick,  2  Bla.  Rep.  761.— 3  Wils.  205.  S.  C— Vernon  v. 

I  Cholmondeley,  Bunb.  119.— Frith  v.  Leroux,  2  T.  R.  58  — Mariua,  13.— Cot- 

{  ten  v.  Horsemandenf  Prac.  Re*.  357.;  and  see  the  cases  and  law  in  De  Ha* 

viland  v.  Bowerbank,  1  Campb.  50  to  53. — Porter  v.  Palsgrave,  2  Campb. 
,  473  —3  Vts.  jun.  134,  5. 

(d)  Ex  parte  Williams,  1  Rose,  399,  and  Ex  parte  Cocks,  id.  317  — 
Lowndes  v.  Collens,  17  Yes.  jun.  27.— Lithgow  v.  Lyon,  1  Coop.  Ch.  Ca 
29. 

(e)  Id.  ibid. 
.  ff)  Walker  v.  Barnes,  5  Taunt.  240  —I  Marsh,  36,  S.  C. 

(S)  Ante,  282.  398.  517.— V  Atk.  611—2  Bridgra.  599. 
(A)  Dent  v.  Dunn,  2  Campb.  296. 
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goods  are  sold  to  be  paid  (or  by  a  bill  of  exchange,  and  the  par-  *%•  ***** 
chaser  neglects  to  give  the  bill,  the  vendor  is  entitled  to  interest 
from  the  time  when  the  bill,  if  given,  would  have  become  due;  (a) 
and  the  interest  may,  in  that  ease,  be  recovered  under  the  com- 
mon count  for  goods  sold;  (6)  and  this  doctrine  applies  to  any 
case  where  there  is  a  contract  to  pay  by  a  bill,  (c) 

But  interest  is  not  recoverable  on  a  debt  for  goods  sold,  even 
on  limited  credit,  (d)  or  for  work  and  labour,  (e)  or  for  money 
had  and  received,  or  lent,  unless  there  was  a  course  of  dealing 
allowing  it,  (/)  unless  it  can  be  proved  that  the  defendant  mado 
use  of  the  money,  and  did  not  merely  withhold  it.  (g) 

In  some  cases  it  is  said,  that  interest  is  payable  from  the  data 
of  the  note,  as  where  it  appears  on  the  face  *of  it  to  have  been        (*539l 
given  for  money  lent;  (h)  or  is  payable  with  interest,  (i)  Bank* 
ers  cannot  charge  interest  upon  interest  without  an  express  con* 
tract  for  that  purpose,  (k) 

Under  particulars  of  demand,  stating  that  the  action  was  brought 
to  recover  the  amount  of  a  note  of  hand,  it  was  holden*  that  in- 
terest on  it  is  recoverable,  and  that  when  a  note  is  payable  by 
instalments,  and  on  failure  of  payment  of  any  instalment,  the 
whole  is  to  become  due,  the  interest  is  to  be  calculated  on  the 
whole  sum  remaining  unpaid  on  default  of  any  instalment,  and 
not  on  the  respective  instalments,  at  the  respective  times,  when 
they  would  become  payable.  (I) 

(a)  Middleton  v.  Gill,  4  Taunt.  298, 9.— Lowndes  v.  Collens,  17  Ves.  jun. 
27.— Porter  v.  Palsgrave,  2  Campb.  472.— Boyce  v.  Wvburton,  2  Campb. 
480. 428. 

(6)  Hanball  v.  Poole,  13  East.  98.  but  see  Slack  v.  Lowell,  3  Taunt. 
157. 

(c)  Furlonge  v.  Rucker,  4  Taunt.  250. 

\d)  Gordon  v.  Swan,  12  Bast.  419.— 2  Campb.  429.;  but  see  Mountford  v. 
Willea,  2  Bos.  &  Pul.  337.— Blaney  v.  Hendrick,  3  Wife.  205.  2  Bla  Rep. 
761.  S.  C— Trelawney  v.  Thomas,  1  Hen.  Bla.  305. — De  Haviland  v.  Bower* 
bank,  1  Campb.  51. 

(*)  Trelawney  v.  Thomas,  1  Hen.  Bla.  305.*— Blaney  t>.  Hendrick,  3  Wils. 
205.— 2  Bla.  Rep.  761.  S.  C— De  Haviland  v.  Bowerbank,  1  Campb.  51. 

(f)  Calton  v.  Brag?,  15  East.  223.— Ex  parte  Williams,  1  Rose,  399, 
Denton  v.  Rodie,  3  Campb.  496.— Gwyn  v.  Godby,  4  Taunt.  346. 

(jr)  Thompson  v.  Morgan,  3  Campb*  102. — Walker  v.  Constable,  1  Bos. 
&  Pul.  306.— De  Haviland  v.  Bowerbank,  1  Campb.  50  — Crockfbrd  v.  Win- 
ter, id.  129 De  Bernaks  v.  Fuller,  2  Campb.  426. 

(A)  Cotton  v.  Horsemanden,  Prac.  Reg.  357. — Bayl.  158. 

(»)  Kennedy  v.  Nash,  1  Stark.  452. 

(k)  Dawes  v.  Pinner,  2  Campb.  486,  in  note,  ante,  n.  110.  But  see  Bruoe 
»•  Hunter,  3  Campb.  467. 

(0  Blake  v.  Lawrence,  4  Rap.  Rep.  147. 
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2dly.  Inter-       With  respect  to  the  time  when  interest  stops,  Lord  Mansfield 
*8  declared,  (a)  that  the  general  practice  of  the  associates,  in  tak- 

ing damages  in  eases  where  the  debt  carried  interest,  was  to  stop 
at  the  commencement  of  the  action;  (b)  which  practice  was  not 
founded  in  law,  but  in  mistake  and  misapprehension;  and  that  in 
point  of  justice,  interest  should  be  carried  down  quite  to  the  ac- 
tual payment  of  the  money,  but  as  that  cannot  be,  it  staid  be 
carried  down  to  the  time  when  the  demand  is  completely  liqui- 
dated, by  the  judgment  being  signed,  by  which  means  eonpleU 
justice  is  done  to  the  plaintiff,  and  the  temptation  to  a  defendant 
to  make  use  of  all  the  unjust  dilatories  of  chicane,  is  taken  away; 
for  if  interest  were  to  stop  at  the  commencement  of  the  suit,  wben 
the  sum  is  large,  the  defendant  might  gain  by  protracting  tks 
cause  in  the  most  expensive  and  vexatious  manner.    In  trover 
for  bills  of  exchange,  interest,  from  the  date  of  the  final  judg- 
ment npon  all  such  bills  as  had  been  received  before  the  judg- 
r*04O]        ment,  and  upon  all  such  as  had  "been  received  afterwards  from 
the  time  of  the  receipt  was  allowed  in  the  exchequer  chamber,  (cj 
but  it  has  been  recently  determined,  that  in  trover  for  bills,  inter- 
est cannot  be  recovered  after  the  time  of  the  demand  and  refcsal 
to  deliver  them  up.  (d)  So  we  have  seen,  that  after  a  tender  and  a 
wrongful  refusal  to  deliver  up  a  bill,  the  interest  thereon  semes 
to  run. (e) 

The  rate  of  interest  allowed  in  this  country  is  Lj&  per  cent,  per 
annum,  as  well  in  courts  of  equity  as  at  law.  (f) 

In  an  action  against  the  drawer  of  a  foreign  bill  of  exchange 
dishonoured  here  by  non-aeeeptanee ,  where  the  plaintiff  is  allow- 
ed a  per  eentage  as  of  L.IO  per  cent,  in  name  of  damages,  be  is 
only  entitled  to  interest  from  the  day  the  bill  ought  to  have  bees 
paid,  but  where  there  is  no  such  allowance  for  damages, the  plain- 
tiff  is  entitled  to  interest  from  the  day  the  bill  was  dishonoured 
for  non-aeeeptanee.  (g)   And  in  a  late  ease,  upon  a  bill  drawn  is 


(a)  in 

(b)  Ra 


Robinson  against  Bland,  2  Burr.  1085. 
Randolph  v.  Reginder,  Prac.  Reg.  357. 

(c)  Atkins  v.  Wheeler,  2  New  Rep.  205. 

(d)  Mercer  v.  Jones,  3  Campb.  477. 

(e)  Ante,  538. 

C/J  Upton  v.  Lord  Ferrers,  5  Ves.  jun.  803.— Ante,  416.  n.  , 

(g)  Gantt  v,  Mackensie,  3  Campb.  51.  This  was  an  action  on  %ma» 
exchange  for  X.100O,  drawn  at  Barbudoes,  the  8th  of  February,  1809,  by  t* 
defendant,  on  Scott,  Idles,  and  Co.  in  London,  payable  to  the  P^HvLT 
sixty  days  sight.  The  bill  was  refused  acceptance  on  the  17th  April.  «w 
and  was  afterwards  presented  for  payment  on  the  19th  June  following,  u 
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^  y 

Bermuda,  on  England,  which  ought  to  hare  been  paid  in  Eng-^dty.  inter* 
land,  the  plaintiff  recovered  71  interest,  being  the  rate  of  interest  ***' 
at  Bermada.  (a) 

*  The  only  expence  which  the  holder  of  a  bill,  at  the  time  it  [•041] 
became  due,  can  be  pot  to  by  the  dishonour  of  it,  is  that  of  the  3dl>''  Ex?tr]' 
charge  for  noting  and  protesting,  and  he  cannot  demand  more  of 
any  of  the  parties  to  the  bill,  than  a  satisfaction  for  that  ex- 
pense. (1)  But  a  party  who  has  been  obliged  to  pay  the  holder 
in  consequence  of  the  aeeeptor's  refusal,  frequently  is  put  to  oth- 
er expenees  by  the  return  of  the  bill,  soeh  as  re-exchange9  pos* 
tage ,  commission,  and  provision,  (b) 

Re-exchange  is  the  expenee  incurred  by  the  bill  being  dishon-  lie-exchange 
ouredin  a  foreign  country  in  which  it  was  payable,  and  returned 
to  the  country  in  which  it  was  made  or  indorsed,  and  there  taken 
up:  the  amount  of  it  depends  on  the  course  of  the  exchange  be- 
tween the  countries  through  which  the  bill  has  been  negotiat- 
ed, (c)  It  is  not  neeessary  for  the  plaintiff  to  shew  that  he  has 
paid  the  re-exehange:  it  appears  not  to  be  decided,  whether  any 
exchange  or  re-exchange  can  be  allowed  between  this  and  an  en* 

again  dishonoured.  The  only  question  was,  from  what  period  interest  was 
to  be  calculated.  Lord  Ellenborough  left  this  upon  the  custom  of  merchants 
to  the  special  jury,  who  said  the  holder  of  the  bill  was  entitled  to  £.10  per 
cent,  as  damages,  and  that  interest  was  to  be  allowed  only  from  the  time 
when  the  bill  was  presented  for  payment;  and  Mr.  Waddington,  the  fore* 
man,  observed,  that  he  had  known  it  to  be  so  settled  in  a  case  before  Mr. 
Justice  Buller.  Verdict  accordingly.  But  in  a  case  of  Harrison  v.  Dickson, 
tried  at  the  same  sittings,  which  was  an  action  against  the  indorser  of  a  bill 
of  exchange,  drawn  upon  England  from  New  South  Wales,  the  plaintiff  did 
not  claim  any  per  centage,  upon  the  principal  as  damages,  and  was  allowed 
interest  from  the  time  the  bill  was  dishonoured  for  non-acceptance. 

(a)  Dougan  v.  Banks,  N.  P.  sittings  after  Mich.  T.  57  Geo.  3.  Dec.  12. 
Pocock,  attorney. 

(6)  Auriol  v.  Thomas,  2  T.  R.  52. 

(c)  Cullen,  172.— 1  Montague's  Bank.  Law,  146.— For  the  nature  of  Ex* 
change,  see  Mont.  Esp.  L.  b.  2. 1. 10.  and  Smith's  Wealth  of  Nations,  2d  vol. 
144.  213. 234.  and  the  observations  in  De  Tastet  v.  Baring,  11  East.  269.— 
Bayl.  159,  160. 

(1)  The  maker  of  a  note  is  liable  to  the  payee  for  the  amount  of  the  note 
only.  Simpion  v.  Griffin,  9  John.  Rep.  131.  And  he  cannot  be  compelled  to 
pay  the  costs  of  a  suit  brought  by  an  indorsee,  to  whom  the  payee  indorsed 
it.  Ibid.  But  where  it  is  the  custom  to  protest  notes  on  non-payment,  the 
costs  of  the  protest  are  recoverable.  Morgan  v.  Reintzel,  7  Cranch/273. 
Where  on  the  indorsement  of  a  note,  the  consideration  passing  between  the 
indorsee  and  his  indorser,  is  not  equal  to  the  amount  of  the  note,  the  indor- 
see in  an  action  against  the  indorser,  can  only  recover  the  consideration  which 
he  has  already  paid*    Braman  v.  Hen.  13  John.  Rep.  52. 


Of   *HB  IUM  RKCOVSRABLlC,   &C, 

Re^cxehsnge  amy's  country,  (a)  It  is  said*  (6)  that  the  relative  abundance,  ar 
scarcity  of  money  in  different  countries,  is  what  forms  the  ex- 
change between  those  countries.    In  the  drawing  of  hills  on  a 
foreign  country,  the  value  6f  money  in  that  country  is  the  first 
thing  to  be  inquired  into;  thus,  for  instance,  supposing  71,000 
livres  tournois  are  worth  £.608. 19s.  10d>  English  money  sterling, 
and  that  an  English  merchant  has  sold  goods  of  the  value  of 
2*603.  19s.  iOd.  to  a  Frenchman,  who  wishes  to  pay  him  for  the 
same  by  a  bill  of  exchange  payable  in  France,  the  bill  must  of 
course  be  drawn  for  71,000  livres  tournois:  if  at  the  time  the  bill 

£*542]  is  *due,  the  exchange  is  in  favour  of  France,  and  consequently  the 
vajue  of  71,000  livres  tournois  exeeeds  that  of  £.603.  19s.  loA 
English  money,  and  the  bill  be  returned  to  this  country,  and  the 
drawer,  or  an  indorser,  be  called  on  to  take  it  up,  he  may  (as  ia 
the  ease  of  Mellish  v.  Simeon,)  (c)  be  obliged  to  pay  JL309.  4s. 
5d.  more  than  the  amount  of  the  bill,  which  sum  forms  what  is 
called  the  re-exchange,  and  is  the  difference  between  the  draft 
and  redraft,  (d)  It  appears  that  the  drawer  of  a  bill  is  liable  for 
the  whole  amount  of  the  re-exchange  occasioned  by  the  circuit- 
ous mode  of  returning  the  bill  through  the  various  countries  ia 
wjiieh  it  has  been  negotiated,  as  much  as  for  that  occasioned  by 
a  direct  return,  although  payment  of  the  bill  were  expressly  pro- 
hibited by  the  laws  of  the  country  on  which  it  was  drawn,  (e) 
But  the  acceptor  is.  not  liable  for  re-exchange,  for  his  contract 
cannot  be  carried  farther  than  to  pay  the  sum  specified  in  the 
bill,  together  with  legal  interest,  where  interest  is  due.  (f)  Where 
A.  deposited  a  sum  of  money  at  the  banking-bouse  of  B.,  in  Pa- 
ris, for  which  B.  gave  him  his  note  payable  in  Paris,  or  at  the 
choice  of  the  bearer,  at. the  Union  Bank,  in  Dover,  or  ml  B.'s 
usual  residence  in  London,  according  to  the  course  of  exchange 
upon  Paris,  and  after  this  note  was  given,  the  direct  coarse  of 
,  exchange  between  London  and  Paris  ceased  altogether,  hating 
been  previously  to  its  total  cessation  extremely  low,  and  the  note 
was  at  a  subsequent  period  presented  for  acceptance,  and  pay- 

(«)  IteTastet  t>.  Baring,  11  Bast  265. 

(*)  Ctillen,  172 — Cullen,  102 — 1  Montague,  146.— For  the  nature  of 
Exchange,  see  Mont.  Esp.  L.  b  2. 1.  10.  and  Smith's  Wealth  of  Nations,  2d 
Vol.  144. 234.    And  see  observations  in  De  Tastet  v.  Baring,  11  East.  269. 

(c)  Mellish  v.  8imeon,  2  Hen.  Bla.  378.  vide  note  ante,  122. 

(</)  Francis  v.  Rucker,  Arabl.  674.  2  Smith.  W.  N.  228. 

(c)  Ante,  122. 

</)  Napier  v.  Schneider,  12  East.  430— Bayl.  160. 
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the  residence  of  B.,  in  London*  at  which  time  there  wai  Re-exchange 
aeimiitous  course  of  exchange  on  Parii,  by  way  of  Hamburgh, 
and  it  was  holden,  that  A.  was  entitled  to  recover  on  the  note 
aeeorling  to  soeh  eirenitous  course  of  exchange  upon  Paris,  at 
the 'time  when  the  note  was  presented,  (a)  Between  this  coun-  [*543] 
try  and  India,  it  is  not  customary  to  make  a  distinct  charge  of 
re-exchange;  hnt  it  has  been  the  constant  course  with  respect  to 
bills  for  payment  of  pagodas  in  the  East  Indies,  and  returned 
pretested,  to  allow  at. the  rate  of  10s.  per  pagoda,  and  five  per 
tent,  after  the  expiration  of  thirty  days  from  the  notiee  to  the 
defendant  of  the  bill's  dishonour,  which  includes  interest,  ex- 
change, and  all  other  charges.  (ft)  It  appears  from  the  case  of 
Francis  t?.  Rueker,  (c)  that  the  drawer  and  indorsers  of  bills, 
drawn  in  Pennsylvania  on  any  person  in  Europe,  and  returned 
protested  for  non-payment  to  that  country,  are  liable  to  the  pay- 
nest  of  £.90  per  cent  advance  for  the  damage  thereof.  But  the 
liability  to  pay  re-exchange  does  not  extend  to  the  acceptor  of  a 
bill  accepted  in  England:  he  is  only  liable  for  the  principal  sum, 
together  with  interest,  according  to  the  legal  rate  of  interest 
where  the  bill  is  payable,  ((f) 

Id  De  Tastet  v.  Baring,  (e)  a  verdict  having  passed  for  the  de- 
fendants in  an  action  to  recover  the  amount  of  the  re-exchange 
upon  the  dishonour  of  a  bill  drawn  from  London  on  Lisbon,  upon 
evidence  that  the  enemy  was  in  possession  of  Portugal  when  the 
hill  became  doe,  and  Lisbon  was  then  blockaded  by  a  British 
iqnadron,  and  there  was  in  fact  no  direct  exchange  between  Lon- 
don and  Lisbon,  though  hills  had  in  some  few  instances  been 
negotiated  between  them  through  Hamburgh  and  America  about 
that  period,  the  Court  refused  to  grant  a  new  trial,  on  the  pre- 
sumption that  the  jury  had  found  their  verdict  on  the  fact  that 
no  re-exchange  was  found  to  their  satisfaction  to  have  existed  be- 
tween Lisbon  and  London  at  the  time;  *the  question  having  been  [*04+] 
properly  left  to  them  to  allow  damages  in  the  name  of  re-ex- 
change,  if  the  plaintiff,  who  had  indorsed  the  dishonoured  bill  to 

(a)  Pollard  v.  Hemes,  3  Bos.  &  Pul.  335.— Ante,  367.  and  see  Bayl.  159, 
160. 

(*)  Auriol  v.  Thomas,  2  T.  R.  52.— Bayl.  161. 

(c)  Francis  v.  Rucker,  Amb.  672. 

(<0  WooMey  v.  De  Crawford,  2  Campb.  445.— Napier  v.  Schneider,  12 
£**t  420.  but  see  Pothier  cited  in  Manning's  Index,  64. 

(e)  11  East  265.— 2  Campb.  65.  S.  C. 


&c. 
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Re-exchange  the  holder,  bad  either  paid,  or  was  liable  to  pay,  re-exehange; 
and  saving  the  question  of  law,  whether  any  exchange  or  re-ex- 
ehange could  be  allowed  between  this  and  a  country  in  possession 
of  the  enemy* 

Provision,  With  respect  to  provision,  it  is  said  by  Pothier,  (a)  (i)  tk*t  it  is 

nsual  for  the  holder  of  a  bill  to  allow  his  agent,  to  whom  he  in- 
dorse* it  for  the  purpose  of  receiving  payment  for  him,  a  certain 
sum  of  money  called  provision,  at  the  rate  of  so  much  per  cent. 
to  recompense  /him,  not  only  for  his  trouble,  but  also,  if  tfaeh 
agent  be  a  banker,  for  the  risk  he  runs  of  losing  the  money, 
which  he  is  obliged  to  deposit  with  his  correspondents  in  differ- 
ent plaees  for  the  purpose  of  repaying  his  prineipal  the  amount 
of  the  money  received  on  the  bills.     And  it  is  said,  that  one  half 

(a)  PI.  86,  87,  88. 


(1)  In  Massachusetts,  in  actions  on  foreign  bills  against  the  drawer  or  in- 
dorse r,  the  holder  is  entitled  to  recover  the  money  for  which  the  bill  was 
drawn,  the  charges  of  protest  with  interest  at  six  per  cent,  on  these  sums 
from  the  time  when  the  bill  should  have  been  paid,  and  the  further  sua  of 
ten  per  cent,  of  the  money  for  which  the  bill  was  drawn,  with  interest  upon 
it  from  the  time  when  payment  of  the  dishonoured  bill  was  demanded  of  the 
drawer.  But  nothing  is  allowed  for  re-exchange,  the  ten  per  cent,  being-  by 
immemorial  usage,  a  substitute  for  it.  Grimshaw  v.  Bender,  6  Mass.  Hep. 
157.  Barclay  v.  Minchin,  6  Mass.  Rep.  162. 

In  Pennsylvania,  20  per  cent,  is  allowed  in  lieu  of  damages  and  charges. 
Chapman  v.  Steinmetz,  1  Dall.  Rep.  261.  Keppelev.  Carr9  4  Dull.  Rep.  155.  Has* 
dricks  v.  Franklin,  4  John.  Rep.  119.  Statute  of  Pennsylvania,  1700.  Pardon's 
Digest,  66.  The  same  rule  prevails  in  New  York,  Xerrworthy  v.  Hopkins,  1  John. 
Cas.  107.  Hendricks  v.  Franklin.  Weldon  v.  Buck,  4  John.  Rep.  144.  Thompson 
v.  Robertson,  4  John.  Rep.  27.    And  the  holder  can  recover  no  more  than  the 
contents  of  the  foreign  bill,  and  20  per  cent,  damages  with  interest  and 
charges  of  protest,  at  the  par  of  exchange;  and  nothing  is  to  be  allowed  tor 
the  difference  between  the  price  of  the  bill  at  the  time  it  was  returned,  and 
at  the  time  it  was  drawn.    Hendricks  v.  Franklin.    But  in  the  Court  of  Er- 
rors of  JVfew  York,  this  decision  has  been  overruled  by  a  bare  majority,  and 
it  has  been  held  that  the  holder  is  entitled  to  recover  the  contents  of  the 
bill  at  the  rate  of  exchange,  or  price  of  bills  on  the  place  in  which  it  was 
drawn,  at  the  time  of  the  return  of  the  dishonoured  bill,  and  notice  thereof 
to  the  drawer,  together  with  20  per  cent,  damages  and  interest.     Grams*  r. 
Dash,  12  John.  Rep.  17.    And  the  20  per  cent,  damages  are  payable  upon  a 
protest  /or  non-acceptance,  as  well  as  for  non-payment.     Weldon  v.  Muck, 
But  not  where  the  bill  is  remitted  to  pay  an  antecedent  debt.    Kemoortky  v. 
Hopkins,  1  John.  Cas.  107.     Thompson  v.  Robertson,  S.  P.  Chapman  v.  Stan- 
metx,  1  Dall.  Rep.  261. 

In  Rhode  Island,  the  damages  on  foreign  bills  are  settled  at  10  per  cent. 
Brown  v.  Van  Braam,  3  Dall.  Rep.  244.  346.  \Statute*  of  Rhode  Island,  p. 
444.  edit.  1798.  In  South  Carolina,  the  damages  oh  foreign  bills  are  15  per 
cent,  with  the  difference  of  exchange.  Winthrop  v.  Pepoon,  1  Bay's  Rep. 
468.  In  Virginia,  the  damages  on  foreign  bills  are  15  per  cent.  Slacum  v, 
Pomeroy,  6  Cranch,  221 . 


OF   THE   SUM   RECOVERABLE,  &C. 

per  cent,  is  not  an  unreasonable  allowance,  whether  the  agent  be  Provision, 
a  banker  or  not. 

The  charges  above  enumerated,  are  the  only  legal  ones,  nor 
can  any  extraordinary  loss  not  necessarily  incidental,  which  the 
holder  or  other  parties  may  be  put  to  by  travelling,  or  by  some 
adrantageous  engagement  being  delayed  or  defeated  by  the  want 
of  punctual  payment,  be  in  any  case  legally  demanded,  (a) 

(a)  Lovelass,  235.  cites  Lex  Merc.  461. — Poth.  pi.  65. — Auriol  t\  Thomts, 
2  T.  R.  52.— WooUley  v.  De  Crawford,  2  Campb.  445. 


C*«*51  'CHAPTER  VI. 

OF  THE  ACTIOS  OF  DIBT  OH   K   1ILL,  &C 

THE  remedy  by  action  of  debt,  to  enforce  pay  meet  oft  bill  or 
note,  and  the  proof  of  it  under  a  commission  of  bankruptcy)  re- 
main to  be  confide  red  in  this  chapter. 

Sect.  I.  Of       The  action  of  debt  on  simple  contract  was  formerly  nod  ii 

the  action  of  J.  ,      .. r      m  •    .  / 

debt  on  a  bill  oae,  but  was  afterwards  disused  on  account  of  the  wsgsrtj 

or  note.         ^to/  ^  jt  nas  Jatelj  revived  in  practice,  and  is  now  become  i 

common  action  for  the  recovery  of  money  due  on  simple  eootrtct 

The  principal  advantages  arising;  from  adopting  this  remedy, 

are,  Jirst,  that  the  plaintiff  need  not,  after  judgment  by  delaalt, 

execute  a  writ  of  inquiry,  or  refer  to  the  master  to  compote  pria- 

-    cipal  and  interest;  and,  secondly,  that  the  defendant  mast,  io  debt, 

on  a  bill  of  exchange,  if  there  be  no  other  count  in  the  deeltnti* 

on  another  simple  contract,  put  in  special  bail  on  bringiogavnt 

of  error;  (ft)  but  bail  in  error  is  not  necessary,  on  a  judgmeatbj 

default  in  debt,  on  a  promissory  note,  the  validity  of  whieb  «• 

strument  was  not  established  until  after  the  Statute  Junei!*. 

8.  (c)    And  if  a  declaration,  in  debt  on  a  bill  of  exchange*  "* 

tain  any  one  count  on  a  contract  for  which  debt  would  not  lie  it  the 

time  of  passing  the  Statute  8.  J.  1.  c.  8.  bail  in  error  is  not  wee* 

•ary.  (d)  Debt  on  simple  contract,  also,  is  not  sustainable  igtitf 

executors  or  administrators,  (e)  except  in  the  Court  of  Biebe- 

r*546l         qner,  *  where  wager  of  law  is  not  allowed,  (f)  or  by  special  fl* 

torn  in  the  city  of  London,  (g) 

This  net  ion  may  be  supported  by  the  payee  of  a  promistorf  ** 


(a)  Gilb.  on  the  Action  of  debt,  36*3,  4.  . 

(*)  Ablet  v.  Ellis,  1  Bos.  fc  Pal.  349.— Trier  v.  Bridgman,  2  E* 

359.  i 

(c)  Trier  t>,  Bridgman,  2  East.  359. 

(d)  Webb  v.  Geddes,  1  Taunt.  540.— Trier  v.  Bridgman,  3  Em*-  f* 

(e)  Barry  v.  Robinson,  1  New  Rep.  393.  -Norwood  v.  Read,  ^wd'J^ 
Palmer  v.  Lawson,  1  Lev.  200.— Pinchon's  case,  9  Co.  86, 7*  3  «!••  <** 
347. 

00  Id.  ibid. 

Of)  The  City  of  London's  case,  8  Co.  136  a. 
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against  the  maker,  wbea  exprested  to  be  for  value  rec&vedy  {a)  Sect.  1.  qf 

and  by  the  payee  of  a  foreign  or  inland  bill  of  exchange  expressed  ^j  on  a  ^i 

to  be  for  value  received  against  the  drawer,  (6)  and  by  the  first  or  note. 

indorsee  against  the  first  indorser,  who  was  also  the  drawer  of  a 

hill  payable  to  his  own  order,  (c)   In  Bishop  v.  Young,  (d)  (the 

Droit  recent  decision  on  the  subject,)  the  court  said,  <<  We  do  not 

«  say  how  the  ease  would  stand,  if  the  action  were  brought  by 

"  any  other  person  than  him  to  whom  the  note  was  originally 

"given, or  against  any  other  person  than  him  by  whom  it  was 

"  signed  and  made,  or  if  the  note  itself  did  not  express  a  eonsi- 

"  deration  upon  the  faee  of  it."    Therefore  it  is  still  uncertain,  , 

whether  in  respect  of  the  want  of  privity  between  the  parties,  an 

indorsee  ean  support  an  action  of  debt  against  the  drawer  of  a 

bill  or  maker  of  a  note. 

Debt  is  not  sustainable  on  a  collateral  engagement,  as  on  a  pro- 
mise to  pay  the  debt  of  another;  (e)  and,  it  has  been  holden,  that 
debt  cannot  be  supported  on  a  bill  of  exchange  by  the  payee 
against  the  acceptor;  (J)  therefore  bail  in  error  is  not  necessary 
upon  a  judgment  in  debt  against  the  acceptor  of  a  bill;  (g)  first, 
because  *no  privity  of  contract  exists  between  those  parties;  (ft)  f  #**7l 
and,  secondly,  because  in  an  action  of  debt  on  simple  contract,  the 
consideration  ought  to  be  shewn,  which  is  not  stated  in  a  decla- 
ration on  a  bill,  and  an  acceptance  is  only  in  the  nature  of  a  col- 
lateral promise  or  engagement  to  pay,  which  creates  no  duty,  (i) 

(a)  Bishop  v.  Yotmg,  2  Bos.  fc  Pal.78.— Bayl.  162.— Selwyn  4th  ed.  363. 
n.69, 

n  (6)  Bishop  v.  Young,  2  Bos.  &  Pol.  82,  3,  4.— Hodges  v.  Steward,  Skin. 

346. 

(c\  ..—  v.  — ,  Exchequer,  A.  D.  18 17. 

(4)  Bishop  v.  Young,  2  Bos.  &  Pul.  78.  84. 

0?)  Anonymous,  Hardr.  486.— -Com.  Dig.  tit.  Debt,B. — Puralow  v.  Baily, 
2  Ld.  Raym.  1040 — Hodsden  v.  Harridge,  2  Saund.  62  b. 

(/)  Bishop  v.  Young,  2  Bos.  fc  Pul.  80.  82,  83.— Anonymous,  Hardr.  485. 
Simmonds  v.  Parm inter,  1  Wils.  185. — Browne  v.  London,  1  Mod.  285. — 

Gilb.  Debt,  364.— Com.  Dig.  tit.  Debt,  B Anonymous,  12  Mod.  345.— Bay  I. 

94 — 1  Taunt.  540.— 2  Campb.  187.  n.  a. 

(i?*)  Webb  v.  Geddes,  1  Taunt.  540. 

(A)  Itol.  Ab.  597.  pi.  4. 10.— Core's  case,  1  Dyer,  21.  a. 

(»)  Bishop  v.  Young1,  2  Bos.  and  Pul.  83, — Hodges  v.  Steward,  1  Sate. 
125,  pi.  5. — Vin.  Ab.  tit.  Bills,  N.  But  perhaps,  the  action  of  debt  might 
*ow  be  sustainable  by  the  payee,  &c.  against  an  acceptor,^™*,  because  with 
wpect  to  privity  of  contract  it  has  been  holden,  that  if  one  deliver  money  to 
another  to  pay  only  to  a  third  person,  the  cestuique  use  may  sustain  an  action, 
of  debt  against  the  bailee  to  recover  it,  Harris  v.  De  Bervoir,  Cro.  Jac.  687. : 
lRol.Ab.441.  597.  1.  55.— Whorewood  v.  Shaw,  Yelv.  23.?  and  the  tc- 
ccpUnce  of  a  bill  amounts  to  a  promise  in  law,  to  pay  the  amount  of  it  to 
the  person  in  whose  favour  it  is  drawn;  Hussey  v.  Jacob,  1  Ld,  Raym.  88?; 

B  r 
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Sect.  1.  Of  In  Rumball  r.  Ball,  (a)  the  plaintiff  recovered  in  an  action  of 
the  act  of  ^ebt  on  a  promissory  note,  and  in  another  reporter  it  is  said,  that 
or  note.  debt  will  lie  against  the  maker  of  a  note,  bat  not  against  an  in- 
dorsee (6)  In  Welsh  v.  Craig,  (c)  it  was  holden  that  debt  would 
not  lie  upon  a  note,  but,  as  it  has  been  observed,  it  doei  noUp- 
pear  by  or  against,  what  particular  party  that  action  was 
brought  j  (d)  though  from  the  argument  of  counsel  it  may  be  in- 
ferred, that  the  action  was  against  an  indorser.  (e)  Debt  it  not 
sustainable  on  a  promissory  note  payable  by  instalments,  unless 
the  whole  be  due.  (f)  (1) 

and,  secondly,  because  an  acceptance  is  not  a  collateral  engagement,  nor  is  it 
similar  to  a  promise  by  A.  to  pay  the  debt  of  B.,  if  B.  do  not,  an  argument 
which  was  adduced  in  support  of  the  doctrine,  but  the  acceptor  is  primarily 
liable;  Bishop  v.  Young,  2  Bos.  and  Put.  83.;  and,  lastly,  because  whenever 
the  common  law  or  custom  raises  a  duty,  debt  lies  for  it,  Anonymous.  Hardr. 
486.  Com.  Dig.  Debt,  A.  Hussey  v.  Jacob,  Ld.  Rayro.  88.  on  which  ground 
Twisden,  J.  held,  that  indebitatus  assumpsit  would  lie  on  a  bill  of  exchange 
at  the  suit  of  the  payee  against  the  acceptor.  Brown  v.  London,  1  Vent. 
153.  Anonymous,  Holt.  296.— Anonymous,  12  Mod.  345 Hodges  v.  Stew- 
ard, 8kin.  346.  ace.— Brown  v.  London,  1  Freem.  14.—  1  Mod.  285.— 1  Tent. 
152.  8.  C— Hodges  v.  Steward,  Comb.  20{.  contra. 

(a)  Rumball  v.  Ball,  10  Mod.  28.;  observed  on  in  Bishop  v.  Young,  2  Bos. 
&  Pul.  84. 
'  (6)  1  Mod.  Ent.  312.  pi.  13. 

(c)  Welsh  v.  Craig,  2  Stnu  680.— 8  Mod.  173.  S.  C.  observed  on  in 
v.  Young,  2  Bos.  fc  Pul.  80,  1,  2. 

(<Q  Bishop  v.  Young,  2  Bos.  &  Pul.  81.— Bay).  94.  n.  c. 

(e)  Bishop  v.  Young,  2  Bos.  &  Pul.  80. 

if)  Rudder  v.  Price,  1  Hen.  Bla.  548. 


(1)  In  Maryland  debt  will  not  lie  on  a  note  at  the  suit  of  a  payee  or  hi* 
administrators  against  the  maker.  Undo  v.  Gardnert  1  Cranch,  343.  *Q 
Virginia  debt  will  not  lie  against  an  acceptor  of  a  bill,  even  in  a  suit  by  the 
payee.  Smith  v.  Sagar,  3  Hen.  and  Munf.  Rep.  394.  Wilton  v.  Cmfflt 
2  Munf.  Rep.  302.  But  an  action  of  debt  lies  by  statute  for  the  holder  oft 
bill  against  the  drawer  and  indorser  in  case  of  a  de/auH  in  payment.  Sloe** 
v.  Pomeroy,  6  Cranch,  221. 


I 
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or  bamuutptct. 


IN  the  proceeding  chapters,  oar  attention  has  Veen  principally 
directed  to  (he  consideration  of  the  remedies  in  eases  where. the 
parties  to  a  bill,  or  other  negotiable  security,  may  be  supposed  to 
be  splvent.  In  this  chapter  the  rights  and  liabilities  of  the  par- 
ties, and  the  course  of  proceeding  in  the  ease  of  bankruptcy,  will 
be  treated  of.  In  this  inquiry,  we  shall  only  consider  that  part 
of  the  law  of  bankruptcy  which  peculiarly  relates  to  (tills  of  ex- 
change and  other  negotiable  securities.  , 

The  subject  is  to  be  considered  under  the  following  heads: 

I.  What  constitutes  a  trading  by  being  a  party  to  bills. 

II.  The  act  of  bankruptcy  in  relation  to  bills* 

III.  The  petitioning  creditor's  debt  being  holder  of  bill. 

IV.  The  proof  of  bills,  &c. 

1st.  What  bills  may  be  proved. 

2d.  Who  may  prove. 

3d.  Against  whom  and  under  what  commission. 

4th.  For  what  sums  or  to  what  extent  the  proof  may  be 
made. 

0th.  The  time  of  proof  and  of  claims. 

6th.  The  mode  and  terms  of  proof,  and  remedy  for  the  divi- 
dend. 

7th.  The  consequences  of  not  proving,  and  effect  of  certifi* 
cate. 
Y.  Of  mutual  credit. 
VI.  General  effect  of  bankruptcy  on  the  property  of  the  bank- 
rupt and  of  others. 

*1.  WHAT  CONSTITUTES  A  TRADING  BT  BEING  A  PARTY  TO  A  BILL.  I"*^] 

With' respect  to  the  trading;  drawing  and  redrawing  bills  of  i.  The  trad- 
exchange,  for  the  sake  of  the  profit,  is  a  trading  sufficient  to  sub-  *"&*• 
ject  a  party  to  he  made  a  bankrupt,  without  other  circumstances, 
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1.  The  trad*  if  it  be  general  and  not  merely  occasional,  {a)    This  is  fonnded 
inff*  on  the  13  Eliz.  e.  7.  and  21  J.  1.  c.  19. s.  2.  whieli  enact,  "  That 

every  person  using  the  trade  of  merchandise  by  way  of  bargain- 
ing, exchange,  bartering,  cheviaance,  or  otherwise,  in  gross  or 
by  retail,  may  become  bankrupts.*'  Instances  of  this  description 
do  not  often  oeeor.  In  the  ease  of  Richardson  v.  Bradshaw,f&) 
the  bankrupt  Wilson  for  several  years  received  money  from  sffi- 
eers  and  other  persons,  and  his  cashier  gave  accountable  nstei 
for  it,  and  these  persons  drew  from  time  to  time  upon  Wilson  for 
such  sums,  payable  either  to  bearer  or  order,  as  they  thought  pro- 
per; and  this  repeated  dealing  was  held  to  be  a  trafficking  in  ex- 
change! and  a  trading  sufficient  in  itself  to  subject  him  to  a  com- 
mission of  bankruptcy,  (c)  upon  the  principle>  that  persons  of  this 
description  make  merchandise  of  money  and  bills,  and  gain  an 
extensive  credit  upon  the  profits  of  that  course  of  dealing,  in  the 
same  manner  as  other  merchants  and  traders  do  by  buying  and 
selling,  or  using  the  trade  of  merchandise  in  gross,  or  by  retail, 
with  respect  to  other  goods  and  moveable  chattels.  Cd)  On  the 
same  principle;  borrowing  money  abroad  for  the  purpose  of  re- 
paying it  in  England  at  a  certain  rate  of  exchange,  and  repaying 
it  by  bills  upon  bankers  in  London,  to  whom  foreign  bills  were  re- 
1*090]  milted  to  make  the  payment,  was  held  to  be  a  trading,  (e)  *Bot  an 
occasional  drawing  and  redrawing  bills  of  exchange,  though  for 
the  sake  of  profit,  as  where  it  is  done  far -the  purpose  of  raising 
money  to  improve  a  person's  own  estate,  or  for  other  private  oc- 
casions, will  not  render  a  person  liable  to  the  bankrupt  laws.  (J) 
And  the  statutes  relating  to  Exchequer  BjlU  (g)  expressly  pro- 
vide that  a  party  circulating  the. same  shall  not  be  deemed  a  tra- 
der within  the  bankrupt  laws. 

II.   THE  ACTS  OF  BANKRUPTCY  IN  RELATION  TO  BlLf.S. 

2.  Act  of  With  respect  to  the  act  of  bankruptcy;  stopping  payment,  or 
ankruptcy.  j^f^ing  payment  of,  or  renewing  a  bill  of  exchange,  does  not 

(a)  Richardson  v.  Bradshaw,  1  Atk.  139. — Hankey  v.  Jones,  Cowp.745.— 
1  Mont.  22.— Cullen,  10.— Cook.  52. 

(*)  1  Atk.  128.— Cook.  61. 

rc)  Richardson  v.  Bradshaw,  1  Atk.  129.— Ex  parte  Wilson,  1  Atk.  218. 

\d)  2  Bla.  Com.  475. 

re)  Inglis  v.  Grant,  5  T.  R.  530.     1  Mont.  22. 

[f)  Hankey  v.  Jones,  Cowp.  745.— 1  Mont.  26.— Cu lien,  18.— Cook,#>, 
1*— Harrison  v.  Harrison,  2  Esp.  .Rep.  555. 

CsO  See  the  statutes,  Cooke*  84. 
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amount  to  an  act  af  bankruptcy,  (a)  Bat  a  denial  by  a  trader  to  24.  Act  of 
the  holder  of  a  bill  of  exchange  actually  due,  or  to  his  clerk,  at 
aov  (fine  of  the  dav,  when  it  became  due,  constitutes  an  act  of 
bankruptcy,  which  canuot  be  avoided  by  afterwards  appearing 
in  public  add  paying  the  bill  before  five  o'clock  of  that  day.  (6) 
So  if  a  commission  has  been  issued  against  a  party  to  a  bill,  and 
ke  afterwards  compromises  with  the  petitioning  creditor  by  pay- 
ings part  of  the  debt,  this  will  in  itself  constitute  an  act  of  bank* 
rnptey;  (c)  and  though  stopping  payment  is  not  of  itself  an  act 
of  bankruptcy,  the  statutes  which  protect  payments  and  other 
transactions  taking  place  after  a  secret  act  of  bankruptcy,  ex* 
pressly  provide  that  stopping  payment  n  ha  1 1  be  equivalent  to  notice 
of  the  act  of  bankruptcy;  (d)  but  the  mere  circumstance  of  a 
person's  renewing  a  bill  is  not  deemed  stopping  payment  or  no- 
lice  of  insolvency,  (c) 


'III.  OF  A  PETITIONING  CREDITOR  IN  RESPECT  OF  A  BILL. 


[•Mi] 


With  respect  to  the  petitioning  creditor's  debt;  when  the  bill  or  ?•  Peti*J°n- 
Qote  is  completely  due  and  payable  before  the  act  of  bankruptcy,  his  tor's  debt, 
right  to  strike  a  docquet  stands  precisely  in  the  same  situation  as 
that  of  other  demands  completely  due.  But  with  respect  to  bills 
and  other  negotiable  securities  not  due  at  the  time  of  the  act  of 
bankruptcy,  the  holder  stands  in  a  different  situation.  The  date 
of  a  promissory  note  made  by  a  bankrupt,  is  prima,  facie  evidence 
to  shew  that  the  note  existed  before  the  bankruptcy;  but  no  de- 
claration by  the  bankrupt,  subsequent  to  his  bankruptcy,  would 
be  admissible  to  prove  the  fact,  (f)  But  if  two  persons  exchange 
tcceptaneeS)  and  before  the  bills  are  mature,  one  of  them  com- 
mits an  act  of  bankruptcy,  there  is  not  such  a  debt  due  from  him 
to  the  other,  as  will  sustain  a  commission,  (g) 


(a)  Cullen,  65.— Anonymoui,  1  Campb.  492.  (n.) 
(*)  Cotkett  v.  Freeman,  2  T.  R.  59*— Mucklow  v.  May,  1  Taunt.  479. 
Ex  parte  Levy,  7  Vin.  61.  pi.  14. 
(c)  Ex  parte  Gedge,  3  Yes.  jun.  349—- Cullen,  57* 
fdj  46  Geo.  3.  c.  135.  i.  3.  49  Geo.  3.  c.  121. 
(0  1  Camp.  492. 

(0  Taylor  v.  Kinlock,  1  Stark.  175.  179.— 2  Rose,  474. 
(?)  Sarratt  v.  Austin,  4  Taunt*  200. 208 — 2  Rose,  112. 
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3d.  Petition*  The  7  Geo.  t.  c.  31;  (a)  enables  persons,  who  have  given  ere- 
tors  debt,  dit  on  bills,  bonds,  promissory  notes,  or  other  personal  seenriliei, 
not  doe  at  the  time  of  the  act  of  bankruptcy,  to  prove  the  same 
under  a  commission,  deducting  a  rebate  of  interest  it  L.5  per 
sent;  however,  the  3d  seetion  enacted,  "That  no  soek creditor 
"  shall  be  deemed  or  taken  to  be  a  sufficient  creditor  for  or  in 
"  respect  of  such  debt,  to  petition,  or  join  in  any  petition, for  the 
"  obtaining,  or  suing  forth  any  commission  of  bankruptcy,  mitt 
"  such  time  as  sueh  debt  shall  become  actually  due  and  payable." 
But  the  statute  B  Geo.  2.  c.  30.  s.  22.  reciting  that  this  last  re- 
striction has  been  found  to  be  inconvenient,  enacts,  "  That  per- 
"  sons  taking  bills,  bonds,  promissory  notes,  or  other  person! 
"  security  for  their  money,  payable  at  a  future  day,  may  petition 
"  for,  or  .join  in  petitioning  for,  any  commission  of  bankrupt- 
"  cy." 
[•  W3)  *Siuce  this  statute,  if  a  bill  be  accepted  before  the  act  of  baak- 

ruptcy,  though  it  be  not  then  payable,  the  (wider  may  issue! 
commission  against  the  acceptor:  (6),  and  as  a  bill,  although  not 
due  at  the  time  of  the  bankruptcy  of  the  drawer  or  indoner,  may 
be  proved  under  a  commission  against  them,  (c)  it  should  seen, 
that  since  the  Statute  5  Geo.  2.  c.  30.  s,22.  a  commission  might  al- 
so be  issued  against  such  parti  e«;(dj  but  it  has  recently  been  doubt- 
ed, at  nisi  prius,  whether  a  bill  of  exchange  is  a  good  petitioning 
creditors  debt  against  the  drawer  before  it  becomes  doe,  orhai 
been  dishonoured  by  the  acceptor,  (e) 

It  was  recently  determined,  (J)  that  a  bill  of  exchange  to  tie 
precise  amount  of  £.100,  drawn  and  issued  by  a  trader,  before u 
act  of  bankruptcy,  but  becoming  due  afterwards,  issufficieiJ) 
when  due,  to  found  a  petition  for  a  commission  of  baokrapt 
against  him,  though,  allowing  a  rebate  of  interest,  there  wy  tot 
at  the  time  of  the  act  of  bankruptcy  a  debt  of  L.  100. 

A  creditor,  by  a  bill  or  note,  made  by  the  bankrupt  before  as 
act  of  bankruptcy,  but  not  indorsed  to  the  holder  till  after,  is  *>' 
lowed  to  be  a  petitioning  creditor:  for  this  is  a  ease  in  which  UK 

(a)  See  the  statute  in  the  Appendix;  and  as  to  the  words  "  give  credit, 
see  Lord  EUenborough's  observation  in  SUrey  v.  Barnes,  7  East  441. 

(b)  1  Mont.  44.— Cullen,  74*  mUM 

(c)  Macarty  v.  Barrow,  2  Str.  949.-3  Wils.  16.  S.  C.—Ex  parte  AW- 
Cowp.  460.— 1  Mont.  150 — Cullen,98.— BayL  193, 4. 

(d)  Starey  v.  Barnes,  7  East.  435. 

(e)  Rose  v.  Rowcroft,  4  Campb.  245. 

If)  Brett  v.  Levett,  13  East.  213.— Bayl.  193.  n.  3.~1  Hose,  112. 
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law  allows  the  assignment  of  a  chose  in  action,  and  the  assign-  3.  Petition- 
meat  relates  to  the  original  debt,  and  the  assignee  stands  in  the  tor'tdebt. 
original  creditor's  plaee.  (a)  For  the  same  reason,  a  creditor  may, 
to  a  debt  dne  to  himself  before,  tack  a  note  of  the  bankruptcy,  to 
make  up  the  sum  required  by  the  statute:   it  being  sufficient 
within  the  words  of  the  statute,  that  there  is  an  existing  debt  (of 
the  requisite  amount)  in  the  person  of  the  petitioning  creditor  at         [*5fl3"] 
the  time  he  petitions,  (b)  It  must  be  proved,  however,  in  order  to 
support  the  commission,  that  the  bill  was  endorsed  by  the  bank- 
rapt  to  the  petitioning  creditor  before  the  suing  ont  of  the  com- 
mission, (c) 

The  holder  of  a  bill  or  note  to  the.  amount  of  £.100,  or  upwards, 
though  he  may  have  bought  it  for  less,  is  a  creditor  for  the  full 
sum,  and  may  issue  a  commission,  (d)    But  these  statutes  only 
enable  creditors  upon  written  securities  to  issue  a  commission, 
and  do  not  enable  a  creditor,  for  goods  sold  on  a  credit  not  elaps- 
ed, to  strike  a  docquet,  although  the  agreement  were,  that  the 
goods  should  be  paid  for  by  a  present  bill  payable  at  a  future 
day.  (e)    And  these  statutes  do  not  affect  bills  of  exchange  or 
other  securities  given  or  indorsed  after  the  aet  of  bankruptcy,  on 
which  the  commission  is  founded,  in  respect  of  which  a  person 
cannot  in  general  be  a  petitioning  creditor;  (J)  and  though  the 
46  Geo.  3,  c.  135.  s.  2.  enables  persons  to  prove  debts,  contracted 
alter  a  secret  act  of  bankruptcy,  and  before  the  commission,  yet 
it  does  not  authorize  a  creditor  to  strike  a  docquet  in  respect  of 
such  a  debt  (g) 

But  when  a  good  petitioning  creditor's  debt,  and  an  act  of 
bankruptcy  subsequent  to  it  has  been  proved,  it  is  not  sufficient, 
in  order  to  invalidate  a  commission  founded  on  it,  to  prove  a  pri- 
or act  of  bankruptcy,  without  also  proving  a  prior  debt,  sufficient 

("a J  Ex  parte  Thomas,  1  Atk.  73.— -Anon.  2  Wils.  135.— Bingley  v.  Mad- 
dison,  Co.  B.  L.  19.— CuUen,  74.— 1  Mont.  43.  46. — 4  Campb.  246.  in  notes. . 
— Bayl.  194.  5. 

(6)  Glaister  v.  Hewer,  7  T.  B,  498.— Cooke,  20.— Callen,  75.— 1  Mont. 
48. 


(c)  Rose  v.  Bowcroft,  4  Campb.  245. 


Ex  parte  Lee,  1  P.  Wms.  783.— Ex  parte  Marlar,  1  Atk.  150.— 1 
Mont.  45. 

(e)  Hoakins  v.  Duperoy,  9  East.  498«— Cothay  v.  Murray,  1  Campb.  335. 

(/)  Moat  v.  Smith,  1  Campb.  489, 490.— CuUen,  73— 1  Mont.  40, 41.;  but 
tee  the  validity  of  all  contracts  entered  into  after  a  secret  act  of  bankruptcy, 
more  than  two  calendar  months  before  the  date  of  the  commission,  46  Geo. 
3.  c.  135— Bayl.  195,  6. 

(j)  Moss  v.  Smith,  l  Campb.  489. 


BAMKUPTCY. 


n 


Petition-   to  sustain  a  commission;  an*  it  is  not  competent  for  *ke  bank- 
tors  debt*     '"P*  himself  to  set  up  a  former  act  of  bankrupt  ey,  *  in  order  to  is- 
[*5£4]        validate  hit  commission,  (a)    And  if  a  creditor  take  a  bill  after 
an  act  of  bankruptcy,  for  a  debt  contracted  before,  drawn  by  the 
bankrupt  upon  one  who  had  no  efteets  in  his  hands  at  the  time, 
or  previous  to  the  bill's  becoming  due?  the  original  debt  is  not 
extinguished  by  want  of  notice  to  the  drawer,  of  the  bill's,  baring 
been  dishonoured,  and  is  sufficient  to  support   a  comoVmioo* 
Want  of  notice,  though  in  general  tantamount  to  payment,  is nst 
so  in  this  ease;  for  having  no  eft'eets  in  the  drawee's  hands,  be 
cannot  be  injured.  (0)     And  it  has  even  been  held,  that  if,  after 
committing  a  secret  act  or  bankruptcy  j  a  trader  gives  to  his  cre- 
ditor a  bond  for  .a  debt,  due  on  simple  contract  before  the  act  of 
bankruptcy,  it  does  not  so  far  extinguish  the  simple  contract  debt, 
as  to  deprive  the  creditor  of  his  right  to  petition,  (c)     Where, 
however,  the  laches,  or  conduel  of  the  holder,  have  deprived  bio 
of  his  remedy  at  law  against  the  trader,  who  has  committed  u 
aft  of  bankruptcy,  it  will  be  equally  incompetent  to  him  to  strike 
a  docqueL     And  in  general,  if  the  commission  be  against  the 
drawer  or  indorser  of  a  bill,  it  must  be  proved  that  he  bad  dne 
notice  of  non-payment,  the  same  as  in  an  action,  bat  proof  thai 
after  an  act  of  bankruptcy,  he  admitted  that  he  knew  the  bill 
would  not  be  paid,  will  suffice,  (d) 

It  Was  held  in  the  ease  of  Man  v.  Shepherd,  (e)  that  if  a  cred- 
itor, knowing  that  his  debtor  has  committed  an  act  of  bankrupt- 
cy, receive  part  of  his  debt,  the  payment  is  void,  and  the  original 
debt  remains  in  force,  and  will  support  a  commission*  founded  an 
the  petition  of  such  creditor.  But  a  debt  whieh  could  not  be  re* 
£*£S5]  covered  in  an  action,  in  consequence  of  a  plea  of  the  Statute  ef 
Limitations,  nor  in  equity  by  analogy  to  it,  will  not  be  sufficient 
^  to  support  a  commission,  or  be  proveable  under  it,  (f)  And  in  ge- 

neral whatever  objection  would  preclude  the  holder  of  a  bill  from 
recovering  at  law,  or  in  equity,  will  equally  preclude  him  from 
issuing  a  commission  of  bankruptcy;  for  as  observed  by  Lard 

(a)  The  King  v.  Bullock,  1  Taunt.  71— Bay  1. 195,  & 
(6)  Bickerdike  v.  Bollman,  1  T.  H.  405.— Culler,  75. 

(c)  Ambrose  v.Clendon,  2  Stra.  1043.— Daw  v.  Holdswortb,  Peaks,  e*- 
CttJlcn,  75—1  Mont.  41  to  44. 

(d)  Brett  r,  Levett,  13  East.  213.— 1  Rose,  103.  n.  a. 
(«)  6  T.  R.  79.— Cullen,  09.— 1  Mont,  35 

ffj  Ex  Pa^e  Dewdney,  15  Yes.  jan.  479.  and  496.  ace.;  but  see  1  Cooke, 
15.  contra.— 15  Ves.  jun.  405.  It  bankrupt  don't  objott  no  one  abeean.  See 
$  Burr.  2638.— 1  Mont.  38.^-15  Ves.  jun.  491. 3f 4. 
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CbaneeJIor^  Eldon,  in  the  ease  Ex  parte  Dcwdney,  "  The  mean-  3.  Petition- 

*  '  ITI£r  CCi^Ul" 

••  iag.of  the  legislature  in  the  bankrupt  acts,  requiring  the  Lord  tor's  debt. 
"  Chancellor  to  give  execution  to  all  the  creditors,  was,  that  thin 
«  species  of  execution  should  be  given,  to  those  creditors  who,  if  a 
"  commission  had  not  issued,  could  b/  legal  or  equitable  reme- 
"  die*  have  compelled  payment."  Hence,  it  is  necessary  in  con- 
sidering when  a  person  may  strike  a  docquet,  or  prove/  in  respect 
of  a  bill-  of  exchange,  to  keep  in  view  the  rules  which;  have  been 
slated  in  the  previous  part  of  this  work,  as  well  as  those  more 
particularly  relating  to  this  part  of  the  subject. 

When  the  debt,  in  respect  of  which  the  docquet  is  to  be  struck, 
is  due  to  several  persons,  whether  as.  general  partners  oir  other- 
wise, they  must  all  be  petitioning  creditors,  and  a  commission, 
founded  upon  the  petition  of  one  of  snch  creditors,  conld  not  be 
supported;  (a)  the  proceedings  under  a  commission  being  analo- 
gous in  this  respect  to  an  action.  (0)  But  it  is  not  necessary  tbat 
all  the  partners  should  join  in  the  affidavit  of  the  debt.  It  will 
suffice,  if  one  of  them  swear  that  the  debt  is  doe  to  himself  and 
partners,  (c) 

The  petitioning  creditor  is  considered  as  having  determined 
his  election  by  taking  out  a  commission,  +and  is  not  allowed  af-         L****l 
terwards  to  proceed  at  law,  though  for  a  demand  which  is  al- 
leged to  be  distinct  from  that  on  whiph  he  sued  out  the  commis- 
sion, (d) 

IV.    OF  THE  PftOOV  OF  BILLS  UNDER  A  COMMISSION. 

Previously  to  the  statute  7  Geo.  i.  c.  31.  no  debt,  unless  it  were  4.  Proof  of 
completely  due,  and  payable  at  the  time  of  the  act  of  bankruptcy  billi 
eould  be  proved,  though  it  became  due  before  the  issuing  of  the 
commission,  (e)    This  statute  contains  the  following  recital  and    * 
enactments:— 

"  Whereas  merchants  and  other  traders  in  goods  have  been 
u  very  often  obliged,  and  more  especially  of  late  years,  to  sell  or 
"  dispose  of  their  goods  and  merchandizes  to  such  persons  as  have 
"  oceasion  for  the  same,  upon  trust  or  credit,  and  to  take  bills, 

(a)  Bucklmnd  v.  Newsome,  1  Taunt.  477.— 1  Campb.  474.  S.  C. 

(6)  1  Saand.  153.  n.  1.  391.  f.  g.— 2  Stra.  820 1  Boe.  alld  Pul.  73. 

(c)  2  Cooke,  1.— 4  Mont.  14.  note  b.  vide  Form  of  Affidavit,  post,  Appen- 
dix. 

(J)  Ex  parte  Lewis,  1  Atk.  154.— "R*  parte  Callow,  3  Ves.  jun.  I.-— £t 
parte  Ward,  1  Atk.  153—Cullen,  154.— Cooke,  25. 

(e)  Barnford  v.  Burrell,  2  Bos.  and  Pul.  1. 
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4.  Proof  of    "  bonds,  promissory  notes,  or  other  personal  (a)  securities  for 

bills.  u  (heir  moneys,  payable  at  the  end  of  three,  four,  or  six  nonius, 

"  or  other  future  days  of  payment;  and  the  buyers  of  sneh  goods 
11  becoming  bankrupts,  and  commissions  of  bankruptcy  being  ta- 
41  ken  not  against  them',  before  the  money  upon  snob  bonds, 
"  notes,  or  other  securities  became  payable,  it  hath  been  aqoes- 
"  tion  whether  such  persons,  giving  sneh  credit  on  such  securities, 
"  should  be  let  in  to  prove  their  debts,  or  be  admittedto  have 
"  any  dividend,  or  other  benefit  by  the  commission,  before  sneh 
"  time  as  such  securities  became  payable,  which  hath  been  a  great 
"  discouragement  to  trade,  and  great  prejudice  to  credit  within 
"  this  realm;"  for  remedy  whereof,  it  is  enacted,  "That  all  and  e?- 
"  ery  person  and  persons,  who  have  given  credit,  or  at  any  time 

[*B57  J  "  or  times  hereafter,  shall  give  credit  *on  such  securities  as  afsie- 
"  said,  to  any  person  or  persons,  who  is,  are,  or  shall  become 
"  bankrupts,  upon  a  good  and  valuable  consideration,  bant  fide, 
"  for  any  sum  or  sums  of  money,  or  ether  matter  or  thing  what* 
"  soever,  which  is  or  shall  not  be  due  or  payable  at  or  before  the 
'<  time  of  such  person's  becoming  bankrupt,  shall  be  admitted  ts 
"  prove  his,  her,  and  their  several  and  respective  bills,  bauds, 
"  notes,  or  other  securities,  promise,  or  agreements  for  the  same, 
"  in  like  manner  as  if  they  were  made  payable  presently,  and  not 
"  at  a  future  day;  and  shall  be  entitled  unto,  and  shall  have  and 
"  receive  a  proportionable  part,  share,  and  dividend,  of  sack 
"  bankrupt's  estate,  in  proportion  to  the  other  creditors  of  saeb 
"  bankrupt,  deducting  only  thereout  a  rebate  of  interest,  and  dia- 
"  counting  such  securities,  payable  at  future  times,  after  the  rats 
'<  of  five  pounds  per  centum  per  annum,  for  what  be  shall  ss  re- 

7  «  eeive,  to  be  computed  from  the  actual  payment  thereof,  to  the 

"  time  such  debt,  duty,  or  sum  of  money,  should  or  would  hare 
"  become  due  and  payable,  in  and  by  such  securities  as  afore- 
"  said."  In  the  second  section  it  is  enacted,  "  That  all  and  er* 
''  ery  person  or  persons,  who  now  are,  or  shall  become  baakrnpUi 
''  shall  be  discharged  of  and  from  all  and  every  sneh  bend,  aote, 
"  or  other  security  as  aforesaid,  and  shall  have  the  benefit  of  the 
rt  several  statutes  now  in  force  against  bankrupts,  in  like  man* 
"  ner,  to  all  intents  and  purposes,  as  if  such  sum  of  money  fed 
"  been  due  and  payable  before  the  time  of  his  becoming  a  bask- 
"•nipt." 

(a)  The  statute  says,  "  persons,"  but  this  is  a  mistake,  see  5  Geo.  2.  c 
30.  s.  22. 
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The  subsequent  statute,  0  Geo.  £•  e*  8Q«  s,  22.  is  considered  as  4.  Proof  of 
a  legislative  construction  of  the  7  Geo.  1.  c.  81.  and  to  confine 
that  statute  to  written  securities,  (a)    But  it  is  provided  by  the 
40  Geo.  8.  *e.  121.  s.  9.  «  That  all  persons  who  have  given  eredit        [**08] 
*  teaajrperson  who  shall  beeone  bank  rapt,  upon  good  and  valuable 
"  consideration  for  any  money  whatever,  which  shall  not  be  due 
u  or  payable  at  or  before  the  time  of  such  person's  becoming 
"  bankrupt*  shall  be  admitted  to  prove  sueh  their  debts,  as  if  the 
"  same  were  payable  presently,  or  not  at  a  future  day,  and  shall 
"  be  entitled  to,  and  shall  have  and  reeeive  proportional  divi- 
"  deads,  equally  with  the  other  creditors,  deducting,  in  England, 
c'  L.5  per  cent.,  and  in  Ireland,  L.6  per  cent,  interest  to  be  com- 
'*  pated  from  the  actual  payment,  to  the  time  sueh  debts  would 
'•  become  payable,  according  to  the  terms  upon  which  the  s  amo 
«  were  contracted/9 

Upon  these  statutes,  the  proof  of  a  bill  of  exchange  under  a 
commission;  may  be  considered  under  the  following  heads:— 

1st,  What  bill,  note,  See.  may  be  proved. 

2d,  Who  may  prove. 

8<Z,  Against  wham,  or  under  what  commission. 

44h,  For  what  sums,  or  to  what  extent,  the  proof  may  be  made. 

*tih  The  time  of  proof,  and  of  claims. 

6th)  The  mode  and  terms  of  proof  and  remedy  for  the  dividend. 

7th,  The  consequence  of  not  proving,  and  effect  of  certificate. 

1st,  What  Bills  are  proveable. 

From  the  judgment  of  Lord  Eldon,  in  the  case  Ex  parte  Demi-  1st.  What 
ney,  (&)it  may  be  collected,  that  wherever  a  bill  of  exchange,  or ^  provc* 
other  negotiable  security,  would  be  valid  at  law,  so  as  to  sup- 
port an  action,  it  may  be  proved  under  a  commission;  and,  on 
the  other  hand,  it  appears  to  be  a  general  rule,  that  a  bill,  not 
available  at  law  or  in  equity,  cannot  be  proved  under  a  commis- 
sion. *A  bill  founded  upon  an  usurious  gaming,  or  other  const-         [*539] 
deration,  rendering  it  void  by  some  statute,  cannot  be  proved, 
even  by  a  bona  fide  holder:  (c)  and  whenever  the  holder  himself 
has  received  the  bill  upon  any  illegal  contract,  he  cannot,  in  gen- 
eral, prove  sueh  bill  in  respect  of  such  consideration;  (d)  and  the 

(a)  Hoskins  v.  Daperoy,  9  East.  503.  and  Parslow  v.  Deartove,  4  East. 
438.    These  cases  settle  the  point  doubted  in  Cullen,  74.  and  1  Mont.  45. 

(d)  Ex  parte  Dewdney,  15  Ves.  jun.  495.-—  Ex  parte  Mumford,  15  Ves. 
jun.  289.  and  Bayl.  191. 

(<?)  Ex  parte  Skip,  2  Ves.  Jun.  489.— Ex  parte  Mather,  3  Ves.  jun.  373.— 
Ex  parte  Mogridge,  Cooke,  233* 

(d)  Ante,  8d  to  115.  as  to  illegality  of  consideration   in  general. 


feAHfc&urte?. 

1st.  What     tosignees  and  creditors  have  a  right  to  insist,  that  the  whole  se- 
b[!t prore"    curiiy  is  void,  aud  unless  they  submit  to  pay  what  is  really  due, 
the  court  cannot  order  it,  and  frequent  applications  of  that  sort 
have  been  refused,  (a) 

In  Bx  parte  Bui  me  r,  (b)  where  promissory  notes,  given  frj  a 
stock-broker  for  the  balauce  of  an  account  of  money  advanced  to 
him  to  be  employed  in  stock-jobbing  transactions,  contrary  to  the 
Stock  Jobbing  Act,  and  part  of  the  consideration  consisted  of  the 
profits  upon  those  transactions,  and  the  residue  for  meney  re- 
ceived, which  he  had  applied  to  his  own  use,  Lord  Ersktae  would 
not  permit  the  petitioner  to  prove  the  promissory  note*  as  bind- 
ing obligations,  as  the  consideration  for  them  was  made  ap» 
though  in  a  very  small  part;  of  the  fruit  of  the  illegal  use  of  the 
money  lodged  with  the  bankrupt,  but  allowed  the  petitioner  to 
prove  the  sum  applied  by  the  bankrupt  to  bis  own  use,  as  money 
had  and  received. 

Where  the  consideration  of  the  bill  consisted  of  two  parts,  one 
bad  aud  the  other  good,  and  no  statute  declares  that  the  hill,  un- 
der such  circumstances,  shall  be  absolutely  void,  the  rule  in  eqi- 
ty,  as  well  as  in  bankruptcy,  is,  that  the  security  shall  avail  as 
to  what  was  good.  And,  therefore,  where  a  broker,  having  been 
employed  to  effect  some  insurances,  one  of  which  was  illegal, 
(being  on  a  voyage  from  Ostend  to  the  East  (ndies,)  the  prisci- 
[*06O3  pal,  in  consideration  of  the  *  money  laid  out  in  effecting  them,  in- 
dorsed to  him  a  bill  drawn  by  himself,  and  payable  to  his  own 
order,  upon,  and  accepted  by  a  person,  who  afterwards  becsjse  a 
bankrupt;  the  broker  (the  indorsee)  was  not  allowed  t*  prove  under 
the  eominission  issued  against  the  acceptor,  in  respect  of  such 
part  of  the  debt  as  arose  on  the  illegal  insurance;  but  it  was  held, 
he  might  prove  for  the  rest  on  the  bill  itself,  (c)  Where  thereto 
been  an  antecedent  legal  debt,  and  a  bill  is  afterwards  taken, 
but  which  turns  out  to  be  invalid,  on  account  of  usury,  or  other- 
wise, the  demand  for  the  antecedent  debt  may  be  resorted  to  and 
proved,  (d)   ' 

In  regard  to  the  form  of  the  bill,  or  the  mode  of  acceptance,  *r 

(a)  Per  Lord  Hardwicke,  in  Ex  parte  Skip,  2  Yes.  jun.  489.— Cullen,  89. 
—9  Ves.jun.84 

(*)  13  Yes  jun.  315  and  320. 

(c)  Ex  parte  Mather,  3  Ves.  jun.  373,— Cullen,  89—1  Mont,  115. 

(d)  Ex  parte  Blackburne,  10  Ves  jun.  2u6.»-Fcrrall  v.  Sbaen  and  others, 
1  Saund.  295.-3  Campb.  119.— 2  Taunt.  184. 


BAKKRVfTCY. 

transfer,  the  same  objections  which  would  in  general  preclude  1st.  What 
the  holder  of  a  bill  from  suing  at  law,  would  equally  prevent  aDie. 
%  him  from  proving  under  a  commission.  A  bill  or  note,  payable 
"  at  a  certain  time,  or  <fa  demand,  is  proveable,  though  the  de- 
mand be  not  made  till  after  the  act  of  bankruptcy,  (a)  Thus,  if 
a  bill  or  note  be  payable  on  a  contingency,  it  cannot  be  proved.  (6) 
So  with  regard  to  the  acceptance,  it  must  be  of  such  a  nature, 
that  the  party  might  have  supported  an  action.  We  have  seen, 
that  in  the  ease  of  Ex  parte  Dyer,  (c)  it  was  held,  that  a  letter, 
undertaking  to  accept  bills  already  drawn,  is  an  acceptance,  and 
that  the  bills  may  be  proved  as  accepted.  The  indorsement  also  is 
governed  by  the  same  rules  in  bankruptcy  as  in  an  action,  and  there- 
fore,  in  re  Barrington  v.  Burton,  (d)  where  B.  handed  over  a  negoti- 
able note,  for  valuable  consideration,  *toG  not  indorsing  it,  but  giv-  [*561 
iog  a  written  acknowledgment  on  a  separate  paper,  to  be  account* 
able  for  the  note  to  G.,  and  G.  indorsed  the  note,  which,  together 
with  the  written  acknowledgment,  came  into  the  hands  of  M.  for 
valuable  consideration,  and  B.  and  the  several  parties  to  the 
note,  became  bankrupts,  it  was  held  that  M.  could  not  prove  the 
note  against  the  estate  of  B.,  the  written  acknowledgment  not 
being  assignable,  hut  was  entitled  to  have  the  amount  made  an 
item  in  the  aeeount  between  B.  and  G.  and  to  stand  in  the  place 
of  the  latter.  (?)  So  a  written  undertaking,  guaranteeing  the 
payment  of  a  note  of  a  third  person,  not  due  at  the  time  of  the 
act  of  bankruptcy,  is  not  a  debt  proveable.  (J) 

Bills  made  payable  to  fictitious  payees  may  be  proved  by  the 
indorsees  for  a  valuable  consideration  against  the  acceptor,  or 
any  party  who  knew  at  the  time  that  the  payee  was  a  fictitious 
person,  (g)  And  where  a  party,  who  has  become  bankrupt,  has 
transferred  a  bill,  but  has  by  mistake  omitted  to  indorse  it,  he  or 


(a)  Ex  parte  Beaufoy,  Co.  B  L.  159. 

(£)  Ex  parte  Adney,  Cowp.  460.— Ex  parte  Tootell,  4  Ves.  juh.  372.— 
Ex  parte  Minet,  14  Ves.  jun.  189. — Ex  parte  Barker,  9  Ves.  Jan.  110.— In  re 
Barrington,  2  Scho.  &  Lef.  112.— 1  Mont.  127.  n.  c— -Instance*  of  contingen- 
cies, iee  ante,  55  to  64- 

(c)  6  Ves.  jun.  9.— Ante,  230. 

(rf)  2  Scho*  &  Lef.  112.— And  see  Ex  parte  Harrison,  2  Bro.  615.— 
Cooke,  209. 

(e)  Ante,  187— Culien  100,  111- — 1  Mont  142.  149, 150. 

(/)  Ex  parte  Adney,  Cowp.  460. 

(£•)  Bennett  v.  Farnell,  1  Campb.  180.  130.— Ante,  84.  n.  8.— Ex  parte 
Clark,  £  Bro.  238.— and  Ex  parte  Allen,  Co.  B.  L.  172.-1  Mont.  145. 


BANKRUPTCY, 

1st.  Whaj.^    jjjg  assignees  may  be  compelled  to  indorse,  so  as  to  enable  the 
able.  holder  tp  prove,  (a)    A  bill  which  has  been  lost  before  or  after  it 

is  doe,  may  be  proved,  upon  the  parties  giving  a  sufficient  indem- 
nity to  the  satisfaction  of  the  commissioners,  (b)  Bat  wherever 
the  holder  of  a  bill  has  been  guilty  of  sneh  laches  or  condsct,  as 
would  discharge  the  party  at  law,  supposing  he  had  cautioned 
solvent,  they  will  equally  preclude. the  holder  from  proving  us- 
fV052~i  der  a  commission  against  him.  (c)  *And  where  the  remedy  w 
the  bill  may  have  been  extinguished  at  law  or  in  equity  by  the 
Statute  of  Limitations,  the  holder  will  not  be  allowed  to  prove 
under  a  commission,  (d) 

Where  a  bill  has  been  paid  or  considered  as  cancelled  or  set- 
tled by  another  bill,  it  cannot  be  proved.  But  bills  in  lien  of 
whieh  other  bills  are  given,  if  permitted  to  remain  with  the  bol- 
der, may  be  proved,  in  the  event  of  the  latter  bills  not  beiag 
paid,  (e) 

Qctty,  Who  may  prove. 

2d. Who  may     With  respect  to  the  person  who  may  prove  a  bill,  we  will  cob- 
'  aider  first,  the  proof  by  a  person,  who  being  the  holder,  gave  va- 

lue for  it  at  the  time  he  became  so;  and  secondly,  the  proof  by  a 
person  who  did  not  originally  give  value  for  the  bill,  but  ha* 
since  been  compelled  to  pay  it. 

First,  The  bona  fide  holder  of  a  bill  or  note,  made-  originally 
for  a  valuable  consideration,  may  prove  for  the  whole  sum  con- 
tained in  it,  either  against  the  acceptor,  the  drawer,  or  indoriers, 
whether  the  bill  was  due  or  not  at  the  time  of  the  act  of  bank- 
ruptcy; (/)  but  he  must  be  holder  for  his  own  use,  not  as  trustee 
for  another,  indebted  to  the  estate,  (g)  And  when  a  bill  or  note 
is  drawn  before,  but  indorsed  after  the  secret  act  of  bankruptcy 
of  the  acceptor  to  another  person,  the  indorsee,  though  he  can- 
not set  offths  amount  of  the  sum  payable  to  any  demand  on  him 


(a)  Ex  parte  Greening,  13  Ves.  jun.  206. — Ante,  150.— Cullen,  100,  Ml 
X  Mont.  142.— Smith  v.  Pickering,  Peake,  C.  K.  P.  50.—  3  Boa.  &  Put.  40. 

(6)  Ex  parte  Green  way,  6  Ves.  jun.  812.  See  further  as  to  lost  bills  ante, 
190  to  204. 

(c)  Ex  parte  Wilson,  11  Ves.  jun.  410.— Ante,  256. 554.— Cullen,  99, 100. 
Cooke,  167,  8,9. 

(d)  Ex  parte  Dewdney,  15  Ves.  jun.  479 — Ante,  554,  5. 
(<?)  Ex  parte  Barclay,  7  Ves.  jun.  597. 

'/)  7  Geo.  1.  c.  31.— Ante,  556.-i-Starey  t>.  Barnes,  7  East.  435. 
[ff)  Fair  v.  M4Iver,  16  East.  139, 140. 


BJCsTK&ttPTOY. 

by  the  assignees,  because  the  statute  5  Geo.  %  a.  SO.  relates  only  3d.  Who  may 
to  mutual  debts  due  before  the  bankruptcy)  (a)  yet  he  may  be  a  p 
petitioning  erdditor  for  the  amount,  or  *prove  it  under  the  com-  1*063] 
mission,  because  he  stands  in  the  plaee  of  the  person  from  whom 
he  received  the  instrument*  and  the  debt  is  not  created  by  the  in- 
dorsement, but  by  the  acceptance  of  the  bill,  or  making  of  the 
note;  (6)  nor  will  the  eireumstanee  of  a  note  being  indorsed  aftdr 
it  was  due  make  any  difference,  (c)  And  if  an  indorser  or  drawer 
of  a  bill  for  a  valuable  consideration,  take  up  and  pay  the  whole 
bill9  after  the  bankruptcy  of  the  acceptor,  or  of  any  other  party 
liable  to  him  on  the  bill,  and  the  bill  has  not  been  proved  by  some 
previous  holder,  under  the  commission  against  sueh  acceptor  or 
other  party,  sueh  indorser  or  drawer  is  entitled  to  prove  it  under 
the  commission  against  the  acceptor  or  sneh  other  party;  (d)  and 
it  has  even  been  decided,  that  where  the  bankrupt  had  aeeepted  a 
bill  for  the  accommodation  of  the  drawer,  and  the  indorser  had  in- 
dorsed the  bill  also  for  the  accommodation  of  such  drawer,  and  had 
paid  it  after  the  bankruptcy,  he  might  prove  it  under  the  com- 
mission against  sueh  acceptor,  (e)  So  in  the  ease,  Ex  parte 
Hale,  (/)  it  was  decided,  that  the  acceptor  becoming  bankrupt, 
and  the  petitioner,  having  indorsed  it  before  the  bankruptcy,  took 
up  the  bill,  he  might  prove,  though  he  could  not  set  off  a  debt 
due  from  him  to  the  estate.  And  it  has  been  decided,  that  if  an 
acceptor  for  the  honour  of  the  drawer,  after  the  bankruptcy  of 
the  original  acceptor,  pay  the  bill,  he  may  prove  it  under  the 
commission  against  sneh  'original  acceptor*  (g)  But  this  doe  r*£64l 
trine  was  over-ruled  in  the  case  Ex  parte  Lambert,  (h)  in  which 

(a)  Cooke,  567.— Marsh,  v.  Chambers,  2  Stra.  1234.— Grove  v.  Dubois, 
1  T.  R.  114— Dickson  v.  Evans,  6  T.  K.  57.— Ex  parte  Hale,  3  Ves.  jun. 

£04w— Haokey  v.  Smith,  3.  T.  R.  507.  n.  a Cullen,  .205. 74.— 1  Montague, 

543. 

(6)  Ex  parte  Brymer,  Cooke,  164, 5.— 1  Mont.  4&  Cboke,  19.  164,  5.— 
Cites  Ex  parte  Thomas,  1  Atk.  73.— Anon.  2  Wils.  135.— Et  rid.  Toms  v. 
Mytton,  2  Stra.  744.  n.  1.  Glaiater  v.  Hewer,  7  T.  R.  499,  500—3  Bos.  & 
Pol.  395.— See  46  Geo.  3.  c.  135.  s.  5. 

(c)  Bingley  v.  Maddison,  K.  B.  Mich.  Term.  1783.— Cooke,  19.— T  T.  R. 
579.  S.  C. 

(d)  Joseph  v.  Orme,  2  New  Rep.  180.— Buckler  v.  Buttivant,  3  East.  72. 
Ex  parte  Brymer,  Co.  B.  L.  164.— Ex  parte  Seddon,  cited  7  T.  R.  565.— 
Howie  v.  Baxter,  3  East,  177.— And  see  1  Mont,  147.  n.  k.  CuUen,  98.  n..36. 
Bavl.  197— 1  Rose,  20. 

(<?)  Howie  v.  Baxter,  3.  East.  177.— 1  Mont  152.  bat  quaere.  See  the  ca- 
ses post,  as  to  a  party  to  an  accommodation  bill. 
(/)  3  Ves.  jun.  304. 

(S)  Ex  parte  Wackerbartb,  5,  Yes.  jan.  574. 
(Y)  13  Ves.  jun.  179. 
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BANKRUPTCY. 

2d. Who  may  it  was  derided,  that  soeh  acceptor  supra  protest,  cannot  prove 

ProYe-  under  the  commission  against  the  original  acceptor,  where  the 

latter  had  received  bo  consideration  from  the  drawer* 

If  the  holder  of  a  bill  prove  it,  and  receive  dividends  under  the 
commission  against  the  acceptor,  and  also  under  a  eoouaissioa 
against  another  party,  the  assignees  of  the  latter  eaanst  prsve 
under  the  commission  against  the  acceptor  the  amount  of  the  di- 
vidends so  paid  by  them.  Upon  this  point  all  the  Judges  agr«4( 
in  the  case  of  Cowley  v.  Dunlop,  (a)  for  the  same  debt  eaaast 
be  proved  twice  under  the  same  commission,  and  there  is  ns 
hardship  upon  the  indorser,  whose  estate  has  also  been  compell- 
ed to  pay  a  dividend,  because  it  cannot  exceed  the  deficiency  of 
the  amount  of  the  bill,  bejond  the  dividend  paid  by  the  accepter, 
and  *uch  deficiency  would  be  the  very  sum  which  the  indorser 
would  have  lost,  had  he  been  the  holder  of  the  bill. 

With  respect  to  an  accommodation  bill,  or  a  bill  where  one  of 
the  parties  may  have  subscribed  bis  name  without  having  receiv- 
ed any  value,  many  difficulties  very  frequently  arise  as  to  the 
right  of  the  parties  to  prove.  A  party  who  has  bon&  fide  gives 
a  valuable  consideration  for  such  a  bill,  we  have  seen,  is  not  af- 
fected by  the  want  of  consideration  between  other  parties,  (b) 
and  consequently  may  prove  under  a  commission  against  such  other 
parties,  (c)  But  a  party  who  has  not  given  value  for  the  bill, 
but  has,  since  the  act  of  bankruptcy  been  obliged  to  take  it  ap, 
frequently  stands  in  a  different  situation,  and  in  many  eases  has 
[•565*]  been  considered  as  unable  to  prove  under  *the  commission,  on  the 
ground  that  he  is  not  clothed  with  the  rights  of  the  bond.  Me 
holder,  nor  can  justly  swear  that  the -bankrupt  was  indebted  to 
him  at  the  time  of  his  bankruptcy.  The  rules  upon  this  subject 
may  be  arranged  under  the  following  heads.— 

I.  Where  there  is  cross  paper  between  the  parties  to  the  ac- 
commodation. 

II.  Where  the  accommodating  party  has  taken  a  security. 
Ill*  Where  the  accommodating  party  has  no  security. 

1st,  When  he  has  paid  before  the  bankruptcy. 

2rf,  When  he  has  not  paid. 

3cf,  When  he  may  compel  the  holder  to  prove* 

(a)  7  T.  R.  565— 1  Mont.  148.  note  o. 

(*)  Ante,  88  to  95<~Ex  parte  Rusbforth,  10  Yes.  jun.  41fi,  7. 

(c)  Cullen,^7. 
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BANKRUPTCY. 

4th9  When  he  may  prove  under  the  Stat.  49  Geo.  8.  c.  131. 

9.  8. 

First,  If  a  bill  of  exchange  or  promissory  note, be  given  either  k  Crossbills 
in  consideration  of  another  bill  or  note,  the  consideration  is  valid, 
and  the  holder  may  prove  it  under  a  commission  of  bankrupt- 
cy; (a)  and  whether  in  an  exchange  of  bills,  one  bill  were  trans* 
ferred  in  consideration  of  the  other,  it  must  be  determined  by  the 
particular  circumstances  of  each  ease,  (b)    The  bills  need  not 
be  payable  at  the  same  time,  (c)  bat  any  variation  in  the  times  of 
payment  of  the  respective  bills,  is  evidence,  whether  the  parties 
did  or  did  not  transfer  the  bills  in  consideration  of  each  other; 
nor  need  the  bills  be  for  the  same  sums,  bat  any  variation,  is  evi- 
dence, whether  the  parties  did  or  did  not  transfer  the  bills  in  con- 
sideration of  each  other,  (d)    And  it  seems,  *that  an  agreement       T*'6*] 
by  each  party  to  pay  his  own  acceptance,  is  conclusive  evidence  pr(Jve.    "*' 
that  the  bills  were  given  in  consideration  of  each  other,  (e)  The  -.Crossbills. 
consideration  of  the  bill,  for  this  purpose,  may  be  an  acceptance 
of  the  party  to.  whom  it  is  transferred,  (f)  or  the  acceptance  o.f 
another  person,  (g)  or  a  promissory  note,  (h) 

There  is  a  material  difference,  however,  between  the  right  of 
such  a  party  to  a  bill  to  prove  it,  and  that  of  a  person  who  has 
actually  advanced  a  valuable  consideration  for  a  bill.  The  lat- 
ter is  entitled,  without  qualification,  to  prove  and  receive  a  divi- 
dend immediately  in  equal  proportion  with  the  other  creditors.(i) 
But  the  former,  though  he  is  entitled  to  prove  the  cross  bill  before 

« 

(a)  Ex  parte  Maydwell,  and  Ex  parte  Beaufoy,  Cooke,  159.— Ex  parte 
Clanricarde,  Cooke,  162.— Rolfe  v.  Caslon,  2  Hen.  Bla.  570^— Cowley  v. 
Dunlop,  7  T.  R.  565.— Buckler  v.  Buttivant,  3  East.  72.  1  Mont.  138. 

(6)  Vid.  judgment  of  Lord  EUenborough  in  Buckler  v.  Buttwant,  3  East. 
72.  1  Mont;  138.  As  to  distinction  between  cross  bills  and  reciprocal  ac- 
commodation, see  Bayl.  201  .—May  prove,  but  cannot  issue  commission, 
Bayl.  203,  n.  2.-4  Taunt.  200. 

(c)  Ex  parte  Mayd well,  Cooke,  159.— Buckler  v.  Buttivant,  3  East.  73.— 
I  Mont.  138. 

(</)  Bucklers.  Buttivant,  3  East  72.— Ex  parte  Lee,  1  P.Wma.  782.  1 
Mont  839. 

(*)  Cowley  v.  Dunlop*  7  T.  R.  565.— Buakler  v.  Buttivant,  3  East.  72.  I 
Mont.  139. 

(/)  See  tbe  observations  of  Le  Blanc,  J.  3  East.  84.— Cowley  v.  Dunlop,  7 
T.  R.  565.— 1  Mont.  139.— Bayl.  202,  3. 

(g)  Ez  parte  Clanricarde,  Cooke,  162.— Buckler  v.  Buttivant,  3  East.  72. 
—  1  Mont.  139. 

(k)  Ex  parte  Maydwell,  Cooke,  159.— 1  Mont.  139. 

(*')  Ez  parte  Marshall,  1  Atk.  130.— Ez  parte  King,  Cookej  157.— Ex 
*>*  Tte  Crosley,  Cooke,  158.— Ex  parte  Brymcr,  Cooke,  164. 

T  t 


jftAKK&urrey, 

2d.  Who  may  ]*  has  taken  up  his  own,  (a)*  yet  the  dividends  will  be  withheld 
3.  Cross  bills. untii  tJie  account  relative  to  the  eross  bill  is  finally  settled  aad 
adjusted.  (6) 

A  person,  who  has  accepted  a  bill  in  consideration  of  the  draw- 
er's accepting  a  cross  bill,  and  where  it  is  understood  that  each 
party  shall  pay  his  own  acceptances,  cannot  prove  onder  a  com- 
mission against  such  drawer  any  payment  made  on  his  ova  ac- 
ceptance, either  before  or  after  the.  bankruptcy  of  the  drawer, 
there  being  no  implied  contract  of  indemnity  in  the  case  of  b«\i 
eross  acceptances;  but  each  party  is  considered  as  looking  to  the 
liquidation  of  his  claim  on  the  other,  oy  the  bill  which  he  took  id 
Q*567"J  Hen  *of  his  own,  and  his  remedy  theteon,  and. to  those  only;  in 
which  ease  the  law  will  not  raise  any  implied  promise  akrathe 
%  hills,  {c)  The  party  as  acceptor,  has  no  remedy  against  the 
drawer,  for  payment  of  his  own  acceptances,  because  he  did  not 
accept  in  consideration  of  a  promise  of  indemnity,  bat  in  consi- 
deration of  an* agreement,  or  rather  of  an  actual  and  exeeuted  de- 
livery of  other  acceptances  to  the  same,  or  nearly  the  sasic 
.  amount  (d)  And  consequently,  in  these  eases  of  eross  acceptance, 
the  payment  made  by  a  party  on  his  own  acceptance,  eannot  be 
proved  under  a  commission  against  the  other  acceptor,  although 
no  payment  whatever  has  been  made  by  the  latter  on  his  accep- 
tance the  only  remedy  being  on  the  eross  bill,  (e)  It  has  been 
held,  that  if  a  person  become  a  bankrupt,  and  the  dealings  he- 
tween  the  bankrupt  and  a  creditor  consist  of  cross  bills,  which 
are  respectively  dishonoured,  and  a  cash  account  composed  of 
payments  in  money,  and  of  payments  on  bills  duly  dishonoured, 
all  the  dishonoured  bills  must  be  struck  out  on  both  sides,  and 
only  the  cash  balance  be  proved  under,  the  commission.  (J)  Bat 
if  the  drawer  of  a  bill,  accepted  in  consideration  of  his  ownae- 


(a)  Ex  parte  Clanricarde,  Cooke,  160. — Ex  parte  Curtis,  and  Ex  parte 
Lee,  Cooke,  159—Cullen,  133,  4.— 1  Mont  139. 554. 

(b)  In  Cooke,  5th  edition,  162.,  it  is  stated,  that  the  surety  cannot  prove 
till  he  has  taken  up  his  own  paper:  but,  in  1  Montague,  139.,  it  is  stated  to 
be  settled  otherwise,  though  formerly  doubted.  But  the  dividends  are 
withheld,  see  4  Taunt.  204,  5 Bayl.  204,  n.  1.  205.    8  Yea.  531. 

(c)  Cowley  v.  Dunlop,  7  T.  R.  565.— Buckler  v.  Buttivant,  3  East.  72- 

(d)  Per  Ld.  Bllenborough,  Ch.  J.  in  Buckler  v.  Buttivant,  3  East  81. 

(e)  Cowley,  v.  Dunlop,  7  T.  R.  565.— Buckler  v.  Buttivant,  3  East.  7?. 
(/)  Ex  parte  Walker,  4  Ves.  jun.  373.— Ex  parte  Earle,  5  Vea.  jun.  *35. 

1  Mont.  141. 148.;  see  the  observations  of  Lawrence,  J.  in  Buckler  v.  But- 
tivant,  3  East.  83, 84^— Cooke,  161, 2.-~Bayl.  206*  n.  2. 207* 


BANKRUPTCY. 

ceptance,  take  up  and  pay  tht  whole  bill  after  the  bankruptcy  of  2d.  Who  may 
the  acceptor,  and  the  bill  has  not.  been  proved  by  the  holder  an-  l^CiroW bills. 
der  the  commission,  such  drawer  may  prove  it.  (a)    Though  if 
the  assignees  of  the  drawer  of  a  bill,  aeeepted  in  consideration  of 
his  own  acceptance,  pay  dividends  to  the  holder,  who  also  receives 
dividends  under  the  commission  against  the  acceptor,  the  drawer 
eanaot  *prove  the  amount  of  such  dividends  under  such  latter        itKAgi 
commission,  (b) 

Secondly  *  Besides  these  cases  of  cross  paper,  a  party  to  an  ae-  2.  Surety  hs- 
commodation  bill  frequently  receives  by  way  of  indemnity  a  bill  vingasecuii* 
or  note*  If  an  accommodation  acceptor,  or  other  party,  who  puts 
his  name  to  a  bill  without  having  received  value*  take  at  the 
same  lime  from  the  principal,  or  party  accommodated,  by  way  of 
indemnification,  a  bill  or  note  for  a  sum  of  money  payable  at  a 
day  certain,  he  will  be  allowed  to  prove  immediately  upon  such 
counter  security,  though  the  debtor  becomes  a  bankrupt  before 
such  counter  security  is  payable,  and  before  the  surety  himself 
has  paid  or  been  called  upon,  or  even  could,  by  the  terms  of  Iris 
engagement*  be  called  upon  to  pay  to  the  creditor;  (c)  and  this, 
notwithstanding  the  counter  security  has  been  negotiated  by  the  ,. 

party  and  returned  to  him  after  the  bankruptcy,  (d)  It  has  been 
observed,  that  such  a  construction,  however  it  may  appear,  to  a 
common  apprehension,  repugnant  to  the  real  truth  of  the  trans- 
action, and  the  real  justice  of  the  ease  as  between  the  parties, 
has  been  founded  upon  this,  that  such  a  counter  security  creates 
an  absolute  debt  at  law,  for  which  the  security's  liability  is  a  suf-  ■ 
ficient  consideration,  and  on  which,  therefore,  he  is  entitled  im- 
mediately to  come  in  as  a  creditor  under  the  commission.  With 
a  view,  however,  to  prevent  the  injury  which  might  be  done  to 
real  creditors  by  allowing  such  constructively  absolute,  but  really  . 
contingent  creditors,  to  receive  dividends  upon  debts  which  may 
never  exist  but  in  law,  it  has  been  thought  necessary,  where  there 
are  cross  demands  between  the  surety  and  the  bankrupt  upon 
counter  paper,  as  it  is  called,  and  upon  which,  till  either  has  ac- 
tually paid,  they  are  substantially  only  sureties,  though  nominal- 

(a)  Cowley  v.  Danlop,  7  T.  R.  5fl5— I  Mont.  147.— 2  New  B.  180. 

(A)  Cowley  v.  Dunlop,  7  T.  R.  565.— 1  Moot.  143. 

(O  Ex  parte  Maydwell,  Cooke,  157.— 2  Hen.  Bis.  5>70.  S.  0.— Callen,  lb3, 

4 1,  Mont.  131, 132.  134.  153.  157*  158. 

(<0  Ex  psrte  Seddon,  cited  in  7  T.,R.  570. 
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what  the  seeurity  actually  pays,  and  how  far  he  exonerates  the 


•569]        ly  creditors  *of  each  other,  to  suspend  the  dividends  til!  it  appear 
Who 
.  prow 
2.  Surety  ha-  bankrupt's  estate  from  his  own  paper,  (a) 

Itiv.  a  8eCU*      ^  security  of  this  nature  must  be  a  bill,  note,  or  bond,  payable 
at  all  events,  and  not  a  mere  parol,  or  written  undertaking  to 
indemnify.  (6)      A  promissory  note  payable   on  demand,   or 
a  bill  payable  at#all  events,  are  sufficient  securities  to  enable 
a  surety  to  prove,  tljpugh  no  demand  has  been  made  *before  the 
act  of  bankruptcy,  (c)   But  if  the  acceptor  of  a  bill  receive  from 
the  drawer  an  undertaking  to  indemnify,  or  a  reoeipt  for  his  tc- 
•  ceptanee,  as  for  money  received,  this  is  not  such  a  counter  seen* 
rity  as  creates  a  debt  capable  of  being  proved,  (d)  In  Ex.parte  Met- 
calfe, (e)  where  A  and  B.  became  bankrupts,  the  assignees  of  A 

* 

were  allowed  to  prove  under  the  commission  against  Jt .,  a  cash 
balance  due  from  «tf,  to  B,,  bnt  the  dividends  were  ordered  to  be 
retained  to  reimburse  the  estate  of  •&  what  it  should  be  compell- 
ed to  pay  upon  a  distinct  transaction,  viz.  a  loan  of  bills  from  J. 
to  B.j  some  of  which  had  been  dishonoured,  so  that  the  money, 
thus  in  the  hands  of  •#.,  was  in  the  nature  of  a  cross  security  and. 
indemnification  against  the  accommodation  paper.    So  in  the 
case  of  Willis  t\  Freeman,  (f)  Lord  Bllenborough  said,  that  the 
ease  of  Wilkins  t\  Casey,  (g)  has  established,  that  if  a  man.  who 
has  funds  in  his  hands  belonging  to  a.  trader  who  has  committed 
a  secret  act  of  bankruptcy,  accept  a  bill  for  that  trader  witboat 
knowing  of  such  act  of  bankruptcy,  he  may  apply  those  funds, 
when  the  bill  becomes  due,  to  the  discharge  of  his  own  aeeep- 
[#570j         tance,  *though  a  commission  of  bankruptcy  may  have  issued  in 
the  interim,  and  will  be  protected  against  any  claims  the  assign- 
ees may  afterwards  make  upon  him  in  respect  of  the  funds  so 
applied. 
*  v  It  is  not  necessary,  in  all  eases,  that  the  seeurity  to  the  aseoa- 

modatiug  party  should  be  given  expressly  as  an  indemnity,  Tha 
it  was  held  in  the  case  Ex  parte  Bloxham,  (A)  that  bankers,  nho 

„  (a)  Ex  parte  Curtis,  Cooke,  159.— Ex  parte  Lee,  ibid.— CoHen,  134. 

(»)  Vanderbayden  v.  De  Paiba,  3  WiU.  528.— Chilton  v.  Wiffin,  3  Wife 
13.— Cullen,  131.— 1  Mont.  156. 

(c)  Ex  parte  Maydwell,  Cooke,  159.— 1  Mont.  158. 

(<*)  Ex  parte  Seaufoy,  Cooke,  159.— Smith  v.  Gells,  7  T.  R.  469.-Sn»ith 
v.  Gale,  7  T.  R.  364 — Cullen,  138— 1  Mont.  157 
.     (0  11  Ves.  jun.  404.— 1  Campb.  12.— 12  East  659, 

(/)  12  East.  659.— -Hammond  v.  Barclay  2  East.  227. 

(r)7T.R.7U. 
,  (h)  8  Vc*.  jun.  53L— BayL  205. 
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bare  accepted  bills  for  the  accommodation  of  the  bankrupt,  may  2d.  Who 

prove  upon  the  bills  drawn  by  him  and  remitted  to  them  in  the 

coarse  of  their  basking  account;  though  tbeir  aeeeptanees  were 

not  due  at  the  time  of  the  bankruptcy;  and  it  being  objected,  that 

the  acceptance  was  not  such  a  consideration  as  gave  the  bankers   # 

a  right  to  prove  upon  the  bills  deposited,  bat  not  due  till  after 

the  bankruptcy,  and  that  when  the  banker  accepted,  not  having 

bill*,  but  bills  were  deposited  afterwards,  to  indemnify  him,  that 

is  not  such  a  giving  credit  as  falls  within  the  statute  7  Geo.  I.e. 

3i.  and  that  in  Ex  parte  Maydwell,  the  acceptance  was  upon  the 

express  credit  of  the  note,  and  that  consequently  this  case  was 

distinguishable.    The  Lord  Chancellor  said,  that  "  in  Ex  parte 

"  Maydwell,  it  was  held,  that  the  liability  by  the  aeceptanee  was 

"  a  good  consideration  for  the  promissory  note,  and  the  proof  was 

"  a  good  consideration  for  the  promissory  note,  and  the  proof. 

"  was  permitted.   Cases  occurred  afterwards  demonstrating  some 

"  mischief  in  that  doctrine;  the  party  proving,  but  not  taking  up 

*'  hit  own  acceptance;  and  the  Lord  Chancellor  afterwards  put 

"  that  condition  upon  them,  that  they  should  take  up  their  accep- 

'<  tances.     Upon  this  sort  of  transaction,  bankers  accepting  upon 

"  the  credit  of  bills  remitted  from  the  country,  they  must  be  en-  • 

"  titled  to  prove,  but  they  should  prove  upon  tbe  securities.'' 

Where  a  person  has  become  a  party  to  a  bill  or  note,  for  the 
accommodation  of  another,  and  has  been  obliged  to  pay  it  after 
the  bankruptcy,  he  may  set  off  *soeh  payment  against  a  debt  due        [*57l 
from  him  to  the  bankrupt  at  the  time  of  his  bankruptcy,  (a)   But  ,   . 
this  is  a  case  of  mutual  credit  under  the  statute  5  Geo.  2.  c.  80, 
which  will  be  afterwards  more  fully  considered. 

Thirdly,  Where  a  person  has  become  a  party  to  an  accommo-  3.  Where 
dation  bill,  or  note,  though  there  is  neither  cross  paper,  nor  a  ^wity"0 
security  in  his  hands  to  indemnify  him,  yet,  if  he  has  paid 
the  bill  before  the  act  of  bankruptcy  of  his  principal,  it  is  provea- 
ble  under  the  commission;  (b)  but  if  he  has  paid  such  bill  or  note 
after  tbe  act  of  bankruptcy  of  his  principal,  he  cannot,  in  gene- 
ral, prove  under  a  commission,  unless  he  can  avail  himself  of  the 
provisions  in  the  statute  49  Geo.  3.  c.  121.  s.  8.  This  is  perfect- 
ly clear  in  the  case  of  an  accommodation  acceptor,  or  maker  of  a 

(a)  Ex  parte  Boyle,  Cooke,  561.— Smith  v.  Hodson,  4  T.  R.  211  .—Atkin- 
son v.  Elliot,  7  T.  R.  378. 
(6)  Culkn,  129.— 1  Mont  131. 153.— 13  East.  427. 
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security. 
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note,  who  being  the  parties  primarily  liable,  can  have  no  remedy 
upon  them.    Thus  where  a  person  accepted  a  bill  to  accommo- 
date the  drawer,  upon  a  parol  promise  by  the  latter  to  find  mo- 
ney to  take  it  up  when  due,  and  to  save  the  acceptor  harmless, 
but  who  did  not  take  it  up  when  it  became  due,  and  soon  after 
was  a  bankrupt,  and  the  acceptor,  after  the  bankruptcy  of  the 
drawer,  was  sued  upon  'the  b'\\{  and  taken  in  execution  for  the 
debt  and  costs,  it  was  held  that  no  debt  accrued  to  him  from  the 
drawer,  till  he  paid  the  debt  and  costs,  or  (which  was  the  same 
thing  as  actual  payment)  till  he  rendered  his  body  in  satisfaction 
thereof,  and  this  not  being  till  after  the  bankruptcy  could  not  be 
proved  under  the  commission  against  the  drawer,  (a)    And  it 
makes  no  difference  if,  instead  of  a  parol  promise,  the  surety 
takes  a  promise  in  writing  from  the  drawer  that  he  will  take  up 
the  bill  when  due. /6j  The  'right  of  an  indorser  of  a  bill  or  note, 
who  has  become  so  merely  for  the  accommodation  of  another, 
and  has  paid  the  bill  after  the  bankruptcy,  seems  not  to  be  per- 
fectly settled,  (e)  It  was  held  in  the  case  of  Brooks  v.  Rogers  (d) 
that,  if  the  payee  of  a  biH  of  exchange,  not  being  a  creditor  of 
the  drawer,  indorse  and  get  it  discounted  merely  for  the  purpose 
of  raising  money  for  him,  and  hand  the  money  to  him,  and  is  af- 
terwards obliged  to  pay  it  to  the  indorsee,  but  not  till  after  the 
drawer  becomes  a  bankrupt,  he  cannot  prove  it  under  the  draw- 
er's commission;  because  no  debt  accrued  to  him  from  the  draw- 
er till  the  money  was  actually  paid,  which  was  not  till  after  the 
bankruptcy.     In  the  ease  of  Howis  v.  Wiggins,  4  T.  R.  714. 

(a)  Chilton  v.  Wiffin,  3  Wilson,  13.— Young  v.  Hockley,  Bla.  Rep.  839.  3 
Wilson,  346.— 1  Mont.  154.— Cooke,  203,  4,  5.-2  Rose,  47. 

(6)  Vanderheyden  v.  De  Paiba,3  Wils.  528.— Heakmgson  %  Woodbridgc 
Dougl.  166. — Cooke,  2o3, 4.  5.    Cuilen,  131.— Ante,  569. 

(c)  The  leading  cases  upon  this  point  are  Brooks  v.  Rogers,  1  Hen.  Bit. 
640.— Howis  v.  Wiggins,  4  T.  R.  714.  and  Howie  v.  Baxter,  3  East.  177.-4 
Bos.  8c  Pol.  395. 

(d)  1  Hen.  Bla.  640. — Tn  1  Mont.  154.  n.  d.  there  is  a  question  whether 
this  case  is  lav,  and  Cowley  v.  Dunlop,  7  T.  U.  565,  and  Buckler  t>.  Butti* 
yant,  3  East.  72.  are  referred  to;  and  it  is  suggested  that  the  whole  question 
is,  Whether  the  payee  and  drawer  stood  in  the  situation  of  principal  and 
surety.  In  Cowley  v.  Dunlop,  Lawrence,  Justice,  speaking  of  the  case  of 
Brooks  v.  Rogers,  says,  "  I  argued  that  case  as  being  the  case  of  principal 
and  surety,  and  considered  Brooks  as  lending  his  name  to  Rogers  to  get  mo- 
ney on  the  draft  of  Rogers,  of  the  Olney  bant,  and  that,  in  substance,  it  wss 
an  advance  of  money  to  Rogers  on  the  credit  of  Brooks's  name  as  surety  to 
the  Bank;  but  1  doubt  if  that  argument  is  not  fallacious;  for  on  Brooks 
carrying  the  bill  to  the  bank,  the  bank  lent  him  the  amount  of  it  on  the  se- 
curity of  the  bill,  on  which  Brooks  was  entitled  to  recover  when  returned 
to  him  for  non-payment." 


vo  » 
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a  here  a,  party  beeame  payee,  and  indarserof  a  promissory  note  2d*  Who 
for  the  accommodation  of  the  maker,  who  delivered  it  to  a  third  3,  where 
person  with  the  payee's  indorsement)  and  afterwards  became  thery*  *° 
bankrupt,  it  was  held  that  the  payee  and  indorser,  paying  it  after  , 
the  bankruptcy,  was  not  entitled  to  prove  his  debt  accruing  only 
upon  payment  of  the  note*  (a)    In  the  ease  of  Howie  v.  Baiter, 
3  East  177.  *lhe  bill  had  been  accepted  by  the  bankrupt  for  the        ■  1*573 
accommodation  of  the  drawer,  and  the  plaintiff,  at  the  request  of 
the  drawer  indorsed  the  bill,  merely  to  give  it  additional  credit, 
after  which  the  drawer  got  it  discounted^  and  the  acceptor  be- 
came bankrupt,  and  the  plaintiff  was  afterwards  obliged  to  pay 
the  account,  to  a  bonfc  fide  holder,  after  which  the  defendant  ob- 
tained his  certificate,  and  the  court  said  that  the  plaintiff  con- 
tracted no  liability  at  the  defendant's  request,  and  that  he  never 
became  surety  for  him  in  this  transaction,  and  that  the  plaintiff's 
demand  against  the  defendant,  the  accepter,  arose  solely  upon  the 
bill,  and  that  there  was  nothing  to  prevent  his  proving  it  under  the 
commission,  and  consequently  that  the  bankrupt  was  discharged 
by  his  certificate.    Where  the  party  from  being  acceptor  tif  the 
bill  or  maker  of  the  note  is  primarily  liable,  and  eonld  not  have 
any  claim  by  virtue  of  the  instrument  itself  upon  any  party 

io  it,  there  seems  sufficient  grounds  for  his  not  being  allowed  to 

» 

(a)  Mr.  Montague,  in  Vol.  1. 155.  n,  e.  observes  on  this  decision,  "  that 
it  is  a  stronger  case  of  principal  antlourtty  than  tbe  case  of  Brooks  v.  Rogers, 
1  BeO.  Bbu  640.  above  mentioned,  because  in'  Howis  v.  Wiggins,  no  money 
consideration  passed  between  the  payee  and  maker  before  the  bankruptcy  of 
the  latter."    And  see  the  argument  in  Howie  v.  Baxter,  3  East.  177.— In 
Cowley  v.  Duniop,7  T.  R.  565.  Grose.  J.  says,  "  the  case  of  Howis  v.  Wig* 
gins  came  on  before  this  court  on  a  motion  for  a  new  trial;  and  possibly  un- 
der a  misapprehension  of  it..   1  considered  it  as  a  case  of  indemnity;  and  the 
ground  on  which  the  rule  was  refused  was  on  the  supposition  that  Vander. 
heyden  and  De  Paiba  Was  in  point    I  then  considered  how  is  the  plaintiff, 
and  payee  of  the  two  promissory  notes,  as  having  indorsed  them  as  surety 
for  the  defendant,  with  a  view  to  give  credit  to  the  notes,  and  without  any 
consideration  for  his  so  doing.  In  any  other  way  of  considering  that  case,  I 
think  it  is  not  to  be  supported."  It  was  also  observed  by  Lord  EllenboeoQgh 
in  Buckler  v.  Buttivant,  3  East.  £2.    "  It  is  unnecessary  to  say  any  thing 
of  the  cases  of  Brooks  v.  Rogers,  and  Howis  v.  Wiggins,  though  I  have  a 
decided  opinion  on  the  subject:  it  is  sufficient  for  the  present  to  observe  that 
the  noble  Lord  by  whom  the  former  of  those  cases  was  determined,  after* 
wards  changed  his  opinion  in  the  case  Ex  parto  Seddon,  and  that  the  latter 
case  has  since  been  doubted  in  this  court  by  some  of  the  Judges  in  Cowley  v. 
Dunlop."    It  is  observable,  however,  that  the  ease  Ex  parte  Seddon,  cited 
in  7  T.  B.  570.  is  distinguishable  from  Brooks  v.  Rogers,  and  Howis  v.  Wig- 
gins, for  Seddon  was  not  allowed  to  prove  on  his  own  paper,  but  on  the    ' 
note  given  to  him  in  exchange  for  it,  which  rendered  that  case  an  instance    • 
of  cross  paper,  or  counter  security,  which  (it  has  never  been  disputed)  may 
be  proved. 


BANKHUFTCT. 


2d.  T»/1io 
may  prove. 
3.  Where 
there  is  no 
security. 
[*074j 
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prove  under  the  eomtftission;  because,  independently  of  7  Geo. 
1.  c.  31.  no  person  can  prove,  unless  he  has  a  subsisting  legal  de- 
mand actually  payable  at  the  time  of  the  act  of  bankruptcy,  fa,' 
and  there  is  no  *ground  for  permitting  him  to  prove  uoder  this 
statute}  because  he  being  the  person  primarily  liable  to  pay  sock 
bill  or  note  cannot  be  considered  as  a  person  giving  cndit  on 
such  securities  Within  the  meaning  of  that  statute.  Bat  a  person 
who  has  indorsed  a  bill  at  the  request  of  another,  may  fairly  be 
considered  as  giving  credit  within  the  meaning  of  the  statute, 
which  Enables  "  any  person  who  shall  give  credit  upon  such  stei« 
"rities  to,  any  person  or  persons  who  shall  become  bankrupts 
"  upon  a  good  and  valuable  consideration  for  any  sum  or  sums  of 
"  money,  or  other  matter  or  thing  whatsoever,  which  shall  sot 
"be  due  at  the  time  of  the* bankruptcy,"  to  prove  such  bill  or 
note.  The  question  is  whether  such  an  accommodation  indorser 
can  be  considered  as  a  person  giving  credit  on  such  securities  for 
"  money  or  other  matter,  or  thing,"  within  the  meaning  of  the 
statute.  Now  we  have  seen  that  in  the  ease  of  cross  bills,  tin 
acceptance  on  one  side  is  deemed  a  sufficient  consideration  for  the 
acceptance  on  the  other,  to  enable  a  party  Jiable  to  pay  his  on 
acceptance,  to  prove  the  acceptance  of  the  other  party  underlie 
commission  of  those  who  have  become  bankrupt,  (6)  and  that 
where  there  has  not  been  an  exchange  of  bills,  yet  if  a  bill  or  note, 
payable  at  all  events,  has  been  given  by  way  ofindemnity.it  oaj 
be  proved;  (c)  and  we  have  seen  that  when  a  bill  has  been  taken 
op  by  an  indorser  for  valuable  consideration,  although  after  the 
act  of  bankruptcy,  he  may  prove  under  the  commission.  (<Q  " 
the  acceptance  of  a  cross  bill,,  or  the  holding  of  a  bill  or  note,  by 
way  of  indemnity,  is  to  be  deemed  a  sufficient  consideration  to 
enable  the  party  to  prove  the  bill  or  note  in  his  possession,  it 
must  be  on  the  ground  that  his  liability  on  that  paper,  whieh  he 
himself  is  bound  to  take  up,  is  a  good  and  valuable  consideration 
for  "  other  matter  or  thing"  besides  money,  within  the  meamog 
of  the  *statute  7  Geo.  1.  c.  81.  The  decision  in  Howie  «•  Baxter, 
3  East.  177.  is  only  sustainable  upon  this  ground,  for  in  that  ease 


(a)  Parslowe  t>.  Dcarlove,  4  East.  438.— Hoskins  v.  ltopcxoy,  9  But' 
498. 

(6)  Ante,  565,  &c 

(c)  Ante,  568*  9,  &c. 

(d)  Ante,  571- 
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lie  plaintiff  had  ft  either  advanced  money  or  credit  it  the  way  af  Jjl^jj^ 
trade  before  the  bankruptcy ,  and  waa  merely  an  accomraodatioa  3  where 
party,  who  had  afterwards  paid  the  bill.  It  is  true  that  the  £^*  ^ 
words  in  the  preamble  of  the  7  Geo.  1.  c.  31.  afford  only  a  pre- 
sumption  of  an  intention  in  the  legislature  to  assist  those  mer- 
chants and  traders  who  were  obliged  to  sell  their  goods  on  trust 
or  credit^  and  take  bills  and  notes  in  payment  for  them.  But 
lie  preamble  cannot  eontroul  the  express  enacting  words,  "for 
14  money,  or  for  other  matter,  or  thing  whatsoever."  (a)  There 
appears  to  be  no  substantial  difference  in  this  respect  between  a 
transaction  where  in  consideration  of  a  party's  indorsing  a  bill, 
be  receives  another  bill  or  note  by  way  of  indemnity ,  which  it  is 
admitted  he  may  prove,  and  a  transaction,  in  which  a  drawer  or 
indorser  hands  over  a  bill  or  note  in  his  possession  to  the  same 
parly  and  obtains  his  indorsement  by  way  of  giving  credit  to  the 
instrument,  without  giving  such  cross  security.  In  the  latter  case, 
according  to  the  decision  in  Howie  v.  Baxter,  8  East.  177.  the 
principle  of  which  appears  to  over-rule  the  cases  of  Howis  v, 
Wiggins,  and  Brooks  v.  Rogers,  the  transaction  implies  that  ia 
consideration  of  the  accommodating  party  becoming  so,  the  party 
accommodated  gives  to  him  all  the  beneficial  interest  which  a 
bona  fide  indorsee  can  have,  and  when  he  has  actually  been  oblig- 
ed to  pay  the  bill,  though  after  the  bankruptcy,  he  is  entitled  to 
•prove.  This  question,  however,  is  of  considerable  difficulty  and  |  »07e] 
cannot  be  considered  as  fully  settled,  (o) 

Fourthly,  We  have  seen  thai  a  surety  or  party  to  an  aeconv  4  Benefit  of 
modalion  bill,  having  no  absolute  counter  security  cannot,  in  some  2^j?** 
cases,  come  in  as  a  creditor  directly,  in  his  own  right,  if  he  has 
not  paid  till  after  the  bankruptcy  of  the  principal,  (c)  Yet  if  the 
creditor  has  proved  the  whole  (d)  debt  before  he  called  upon  Urn 

(a)  In  1  Co.  B.  L.  188,  it  is  observed  that  there  is  a  legislative  construc- 
tion of  this  very  net  in  5  Geo.  2.  c.  JO.  s.  22.  which,  without  conceiving  a 
doubt,  takes  it  for  granted  that  the  statute  is  not  merely  confined  to  securi- 
ties for  goods  sold  and  delivered  in  the  cour*e  of  trade,  but  that  it  extends 
generally  to  nil  personal  securities  for  a  valuable  cormderatian,  where  the 
time  of  payment  is  certain,  though  postponed  to  a  future  day,  and  several 
canes  are  collected  to  prove  this  position.  ..  But  it  is  observable  that  the  sec* 
turn  alluded  to,  only  mentions  securities  for  their  money  payable  at  a  future 
day,  by  which  they  are  enabled  to  prove  their  debt*,  and  consequently  the 
words  of  the  statute  are  less  general  than  are  supposed. 

(6)  Cullen,  131,  132.— 1  Mont.  154, 155.  But  see  Urd  Ellenborough's 
observations  in  Buckler  v  Buttivuiit,  3  East.  £2. 

(c)  Ante  572,  kc 

(d)  8ee  the  observations  of  Lord  Ekbn  in  Ex  parte  Bushforth,  10  Vet 
jun.  430. 

V  n 
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2d.  Who  surety,  (lie  court  will  direct  that  lie  shall  stand  as  a  trustee  for 
^Benefifof  **ie  8urety>  ai>d  will  allow  the  latter  (or,  in  case  he  too  bat  be- 
holder's come  a  bankrupt,  and  his  estate  has  paid  dividends  on  aeesuat  of 
the  principal;  will  allow  his  assignees)  to  have  the  benefit  of  the 
principal  creditors  proof,  and  to  receive  dividends  npon  it,  but 
so  as  that  no  more  shall  be  paid  than  2Qs.  in  the  pound  onto  the 
whole  debt,  (a) 

And  a  court  of  equity  on  a  bill  filed  for  that  purpose,  and  en 
the  surety's  bringing  the  money  into  court,  has  ordered  the  cred- 
itor to  go  before  the  commissioners,  and  prove  his  debt  for  the 
benefit  of  the  surety,  (6)  and  stayed  his  proceeding  at  law  against 
the  surety  till  he  had  done  so,  (c)  An  accommodation  acceptor 
[*577J  *jg  entitled  to  the  same  benefit  of  proof.  (&)  And  where  (he  sure- 
ty, previous  to  the  preof  by  the  creditor  under  the  commissi** 
against  the  principal,  had  lodged  the  amount  of  the  debt  with  a 
banker  in  trust  for  the  creditor,  the  surety  has  been  permitted  to 
retake  the  money  for  the  purpose  of  enabling  the  creditor  to 
prove  against  the  principal,  (e)  Where,  however,  a  banker  bar- 
ing money  of  the  bankrupt's  in  his  hands,  paid  it  after  notice  of 
the  act  of  bankruptcy,  though  to  creditors  whose  debts  were  ai- 
teeedent,  and  who  would  have  been  entitled  to  prove  voder  the 
commission,  yet  he  will  not  be  permitted  to  stand  in  the  place  of 
those  creditors  so  paid,  and  to  receive  dividends  thereon  with  the 
other  creditors,  (f) 

\  (a)  Ex  parte  Ryswiche,  2  P.  W.  89.— Ex  parte  Marshall,  1  Atk.  159.- 

Ex  parte  Atkinson,  Cooke,  210.— Cullen,  156.— 1  Mont.  135, 158,  9. 

(6)  Wright  t.. Simpson,  6  Ves.  jun.  ft4<— Ex  parte  Atkinson,  Cooke,  310 
— Beardinore  v.  Cruttenden,  Cooke,  211 — Cullen,  156.-1  Mont.  135.  159 
—Ex  parte  Rushfbrth,  10  Ves.  juh.  412. 414. 

(c)  Phillips  v.  Smith,  Cooke,  211.— Cullen,  156.  Mr.  Cullen,  in  bis  work, 
p.  156.  n.  55.  says,  '<  Is  this  to  be  considered  as  established,  that  sureties, 
having  merely  conditional  securities,  and  not  paying  till  after  the  bankrupt- 
cy, may  come  m  place  of  the  creditor,  sad  receive  dividends?  Ate  they  to 
be  so  favoured  beyond  all  other  creditors,  and  without  relief  to  the  bankrapt' 
Por  such  sureties  may  still,  after  receiving  under  the  commission,  recover 
the  residue  of  their  debt  against  the  bankrupt  afterwards,  they  not  being 
barred  by  his  certificate."  The  stat.  49  Geo.  3.  c.  121.  s.  a  precludes  i 
surety  who  can  prove,  as  there  pointed  out,  from  suing  the  bankrupt  when 
he  has  obtained  his  certificate,  and,  in  effect,  prevents  him  from  recerrwf  • 
greater  .dividend  than  any  other  creditor,  see  post,  580.    The  sjgumest, 

.  therefore,  in  Paley  v.  Field,  14  Ves.  jun.  4$7f  438.  is  no  longer  material. 

(d)  See  Lord  Eldon's  observations  in  Ex  parte  Rushfbrth,  19  Ves.  jss 
41JT.— Ex  parte  Turner,  3  Ves.  jun.  243. 

(e)  Ex  parte  Atkinson,  Cooke,  210.— 1  Moat.  135. 
(/)  Hankey  v.  Vernon,  3  Bro.  313.— Cullen,  153,  9. 
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In  Ei  parte  Mathews,  («)  it  wa«  held,  that  if  the  drawer  of  a  **•  who 
Mil  take  op  and  pay  the  whole  bill,  after  the  itidorter  ha»  proved  4.  Benefit  of 
it  under  the  commission  against  the  aeeeptor,  the  drawer  has  an  1,old*r*» 
equitable  right  to  the  benefit  of  the  proof  made  by  the  indorter. 
If  the  payment  by  the  surety  be  after  the  bankruptcy  of  the  prin- 
cipal, and  before  the  creditor  has  proved  the  debt,  it  eannot  be. 
proved  either  by  the  creditor  or  by  the  sarety.    The  creditor 
eannet,  in  such  ease,  prove,  because  he  eannot  swear  to  any 
existing  debt,  and  the  surety  cannot  prove,  because  his  pay- 
ment is  after  the  bankruptcy,  (fr)     It  is  therefore    in   gene- 
ral advisable  for  an  accommodation  party  to  compel  the  hol- 
der of  the  bill  to  prove  before  he  pays  him  the  amount.    When 
inch  proof  has  been  made,  and  in  consequence  of  the  party  prov- 
ing, having  afterwards  received  his  debt  from  the  surety,  such 
proof  has  been  eipunged,  it  may,  in  some  cases,  at  the  instance 
of  (be  surety,  be  reinstated  for  *his  benefit,  (c)  But  the  creditor         1*878  [ 
eannot  be  turned  into  a  trustee  for  the  surety,  to  the  prejudice  of 
any  right  the  former  may  have  against  the  principal  debtor's  es- 
tate, on  a  fort  her  and  distinct  demand;  and  in  such  ease,  the  sure- 
ty will  only  b«  allowed  such  part  of  the  dividend  as  will  remain, 
alter  allowing  out  of  it  to  the  creditor,  as  much  as  will  make  up 
the  proportion  which  he  would  have  received,  upon  the  residue 
of  the  debt  proved  beyond  the  debt  to  the  surety,  if  this  debt  had 
been  expunged,  (d)    Thus,  in  the  case  of  Ex  parte  Turner,  (e) 
the  petitioner  had  lent  his  name  by  accent ance  and  indorsement 
for  (he  accommodation  of  the  bankrupt,  who  discounted  the  bills  t 

10  accepted  and  indorsed  with  Snaith  and  Co.    After  the  bank-  *  * 

roptey,  upon  the  application  of  Snaith  and  Co.,  the  petitioner 
paid  the  full  value  of  those  bills,  amounting  to  L&1B  15s.  to  them. 
They  were  creditors  of  the  bankrupt  to  a  much  larger  amount, 
and  they  proved  their  whole  demand,  including  the  amount  of  the 
hills  received  from  the  petitioner.  The  petitioner  prayed  that 
Snaith  and  Co.  might  assign  to  him  the  dividends  due  upon  the 

(«)  6  Ves.  jun.  285.  734.— 1  Mont.  147. 

(*)  Cooke,  152.— 1  Mont.  135. 

(<0  fcx  pane  Mathews,  6  Ves.  jun.  285. 

W)  Ex  parte  Turner,  3  Vts.  jun.  243.  sec  the  reason  in  Cullen,  157.  n.  56. 
"rt  observed  upon  by  liord  Eldon  in  Ex  parte  Rushforth,  10  Vea.  jun.  *15. 
4*8-  and  in  Paley  t/.  Field,  12  Ves.  jun.  437.  Lord  Etdon  apnea™,  in  Ex 
Parte  Ruahfortb,  10  Ves.  jun.  418.  not  to  have  perfectly  acceded  to  the  prin- 
.c,P»e  of  the  decision  in  Ex  parte  Tamer;  see  also  12  Ves.  jun.  437.  and  it 
19  at  fast  qualified  in  the  f  ubaequent  cases. 

(*)  3  Ves.  jun.  243. 
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2<1.  Who       «  (he  issuing  a  commits  fan  of  bankrupt,  although  sneh  eosnarissisii 
5.  When  '     "  *hall  afterwards  be  superseded,  shall  be  deemed  sneh  notice. 

surety  may     a  And  every  person  against  whom  any  saeh  commission  of  bank- 
prove  under 
4-9  Geo.  3.  c  "  rul*  «*•  been,  or  shall  be  awarded,  and  who  lias  obtained,  or 

*"*-  '<  shall  obtain  his  certificate,  shall  be  discharged  of  all  demands  at 

((  the  suit  of  every  sneh  person  having  so  paid, or  being  hereby  tn- 
61  abled  to  prove  as  aforesaid,  or  to  stand  in  the  place  of  saeh 
"  creditor  as  aforesaid,  in  regard  to  his  debt,  in  respect  of  sneh 
"  suretyship  or  liability  in  like  manner^  to  all  intents  and  pnrpo- 
"  srs,  {a)  as  if  such  person  had  been  a  creditor  before  the  baak- 
"  ritptcy  of  the  bankrupt,  for  the  whole  of  the  debt  in  respect  of 
"  which  he  was  surety,  or  was  so  liable  as  aforesaid." 

Upon  this  statute  it  has  been  decided  that  an  accommodation 
acceptor  is  a  person  liable  for  the  debt  of  the  bankrupt  drawer, 
and  may  prove  under  his  commission,  (5)  and  if  an  acceptance 
for  the  acaommodation  of  the  drawer  of  a  bill  be  given  before, 
and  renewed  after  he  has  committed  an  act  of  bankruptcy,  sock 

I  5S2]  ^renewal  is  a  continuation  of  the  same  suretyship;  and  therefore 
if  a  commission  of  bankruptcy  be  issued  against  the  drawer,  and 
the  accommodation  acceptor  afterwards  pay  the  bill,  he  will  bees- 
titled  to  prove  the  amount  under  such  commission;  though  beftre 
the  renewal,  of  the  acceptance  he  had  notice  of  such  aet  of  bank- 
ruptcy having  been  committed,  (c)  Nor  will  the  ease  be  varied  in 


\ 


(a)  Under  these  words  it  has  been  held  that  the  bankrupt,  if  sued,  ssast 
nevertheless  plead  his  certificate,  and  cannot  give  it  in  evidence  under  the 
general  issue,  Stedman  v.  Martinnant,  12  East.  664. 

(6)  Ex  parte  Yonge,  3  Ves.  &  B.  40.  and  see  nest  note. 

(c)  Stedman  v.  Martinnant,  13  East.  Rep  127.— 12  feast.  Rep.  664.  S.  C. 
On  the  5th  of  January,  1807,  the  plaintiff  accepted  a  bill  for  the  accommo- 
dation of  the  defendant  the  drawer,  which  became  due  on  the  19th  of 
March,  when  it  was  dishonoured.  On  the  18th  March,  1807,  a  docket  was 
struck  against  the  defendant,,  and  on  the  21st,  a  commission  of  bankrupt 
was  issued,  which  was  superseded  on  the  15th  of  April.  A  meeting  of  the 
defendant's  creditors  was  then  held,  when  time  was  given  him  to  pay  his 
debts  by  instalments.  On  the  9th  of  June,  1807,  the  plaintiff  accepted  a 
second  bill  for  the  defendant,  in  order  to  take  up  the  former  one,  for  the  same 
sum  with  the  addition  of  interest  and  stamp ;  and  the  indorsement  of  a  third 
person  was  lent  as  an  additional  security,  which  was  required  by  the  hosi- 
ers of  the  former  bill.  On  tlie  6th  of  August,  1807,  a  valid  commission  via 
issued  against  the  defendant,  founded  on  an  act  of  bankruptcy  committed  in 
the  preceding  March.  The  second  bill  became  due  on  the  12th  of  Septem- 
ber, 1807,  when  the  plaintiff  paid  it.  The  first  dividend  under  the  com- 
mission was  declared  and  made  on  the  6th  of  August,  1808.  On  the  4th  of 
September,  1809,  the  defendant  obtained  his  certificate.  In  an  action  for 
money  paid,  and  the  bankruptcy  and  certificate  pleaded,  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  court,  as  to  whether  the  cer- 
tificate was  a  discharge.  -The  court  (Le  Blane,  J.  absente)  held,  that  the 
second  acceptance  was  'a  continuation  of  the  same  suretyship  which  was 
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principle,  bj  the  cireuistnjiee  of  the  bolder  of  the  first  bill  2d-  Who 
having,  before  the  renewal,  given  time  to  tbe  drawer;  or  by  that  3.  when 
of  an  additional  name,  as  that  of  indoraer  having  been  lent  npon  surety  may 

prove  under 
the  second  bill,  (a)  49  Geo.  3.  c. 

And  it  has  been  deeided,tbat  if  an  accommodation  ateeptor  bav-  121- 
ing  paid  the  bill,  afterwards  sues  the  drawer  as  for  money  paid, 
sad  having  obtained  judgment,  assigns  the  judgment  debt  to  a 
third  person,  such  assignee  of  the  debt  may  prove  the  original 
debt  *nader  the  commission  against  the  drawer,  and  the  judgment .  [•  583  | 
debt,  though  greater  than  the  original  debt,  will  be  barred  by  the 
certificate,  (b)  Sp  where  a  bill  after  proof  under  a  commission 
against  the  acceptor,  was  paid  by  the  drawer,  and  he  after  a 
dividend  arrested  the  bankrupt  for  the  balanee,  and  was  also  a 
surety  for  him  on  another  bill;  the  Chancellor  made  an  order, 
that  the  bankrupt  should  be  discharged,  and  that  the  plaintiff 
ihoold  be  restrained  from  lodging  any  detainer  under  tbe  above 
statute  40  Geo.  3.  e.  121.  s.  8.  fc  14.  (c) 

A  partner  is  considered  as  a  person  liable  for  the  joint  debt  of 
himself  and  his  co-partners,  and  if  the  latter  become  a  bankrupt, 
and  tbe  solvent  partner  be  afterwards  obliged  to  pay  the  whole 
debt,  the  certificate  of  the  bankrupt  partner  will  protect  him  from 
liability  to  make  contribution  to  sach  solvent  partner;  and  there- 
fore where  a  partner  continuing  the  business  took  an  assignment 
of  all  the  stock,  &e.  and  covenanted  to  indemnify  the  retiring 
partner  from  the  debts  then  owing  from  the  partnership,  and  the 
continuing  partner  became  a  bankrupt,  and  obtained  his  certifi- 
cate, and  subsequently  an  aetion  was  commenced  against  the  re- 
tiring partner  upon  an  acceptance  of  the  partnership,  and  judg- 
ment was  obtained  against  him,  and  he  paid  the  debt  and  costs; 
"  was  hold,  that  no  aetion  would  lie  against  the  bankrupt  upon 
the  covenant;  since,  under  the  49  Geo.  3.  e.  121.  s.  8.  the  retiring 
partner  might  on  his  liability  have  resorted  to,  and  proved  his 


created  by  the  first,  and  that  as  such  suretyship  commenced  before  any  act 
of  bankruptcy  committed,  and  consequently  before  the  plaintiff  could  have 
">)'  notice  of  such  act,  the  plaintiff  might  by  49  Geo.  3.  c.  121.  s.  8.  have 
proved  his  demand  under  the  commission,  and  therefore  the  certificate  was 
ab*r-    Postea  to  the  defendant. 

(*)  R  ibid.  Bay).  200. 

y)  ft*  parte  Uoyd,  1  Boae,  4. 

M  Ex  parte  Lobbon,  17  Yes.  jun.  334, 5.— 1  Rose,  219. 


BANKRUPTCY. 


2d.  Who      debt  under  the  commission,  and  wm  therefore  barred  by  the  eer 

may  prove.       c  N 

5.  When       tifieate.  (a) 

surety  may        But  there  are  not  any  words  io  the  stat.  40  Geo.  3.  e.  121.  i.  6. 

prove  under 

49  Geo.  3.  c.  compulsory  upon  the  party  to  prove,  or  precluding  hist  from  sa- 

l21«  ing  the  bankrupt,  eubjeet  to  such  aetion  being  rendered  ineffwlu- 

[*584]         *l  by  his  obtaining  *his  certificate,  and  therefore  the  drawer  if  a 

bill  who  baa  paid  the  amount  to  the  holder,  after  a  eenauition 

of  bankruptay  issued  against  the  acceptor,  may  soe  the  acceptor 

before  he  has  obtained  his  certificate,  and  arrest  him  upon  the 

bill9  notwithstanding  the  holder  has  proved  the  bill  aadcrtk 

commission,  (b) 

Thirdly,  against  whom,  or  under  what  Commission. 

Sdly,Agamst     3<%,  We  have  neat  to  inquire  against  whom,  or  under  wlnt 

wh(^n*  a,ndt    commission,  proof  in  respect  of  a  bill  may  be  made.    And  thb 

commission,  may  be  considered  under- two  heads;  first,  with  relalioa  to  the 

particular  situation  of  the  party  who  has  become  bankrapt;  and, 

secondly,  to  the  number  of  the  parties. 

First,  A  party  who  is  a  bonk  fide  holder  of  a  bill,  draws  reg* 
Jarly  for  value,  is,  we  have  seen,  entitled  to  prove,  io  all  eaiei 
under  a  commission  against  any  one  of  the  parties,  against  whoa 
be  eould  have  supported  an  aetion  on  the  bill,  though  seen  part/ 
became  bankrupt  before  the  bill  was  due,  and  at  the  tune  tries 
it  was  uncertain  whether  it  would  be  paid  by  the  aeeepfer.  (c)$° 
a  bill  drawn  by  way  of  accommodation,  though  it  cannot  be  prov- 
ed, as  between  the  parties  to  the  accommodation,  yet  it  o&J  •* 
proved  by  a  bonk  fide  holder  against  all  parties,  whether  they 
have  received  value  or  not.  (d)  Wherever  the  holder  ess W  bare 
sustained  an  aetion  on  the  bill  against  the  party,  had  hi  •dill** 
ed  solvent,  be  may  prove  under  bis  commission, in  ease  he  shew 
beeome  bankrupt.  The  rights  and  liabilities  of  parties  at  law, 
have  already  been  considered,  and  therefore  it  is  unnecessary  here 
[*3S5l  again  *to  notice  the  various  decisions  on  the  subject.  lathees* 
of  cross  paper,  and  of  a  bill  or  note  given  by  way  of  iadensttji 

(a)  Wood  v.  Dodgion,  2  M.  &  S.  195.— 2  Bote,  4f. 

(*)  Mead  v.  Braham,  3  M.  &  S.  91. 

(c)  Ante,  552.— -Ex  parte  MarUr,  1  Atk.  150.— Cullen,  9A  A 

{d)  Ex  parte  Marshall,  1  Atk.  130— Ex  parte  King,  Cooke,  15T  "P 
Crosslcy,  Cooke,  158.— Ex  parts  Brymer,  Cooke,  164.— CuUefl,  If-4  ** 
152. 


3ANKA17FTCY.  % 

we  have  teen  that  a  party  may  frequently  prove,  before  be  hat  3dly,  Against 
advanced  money,  or  been  damnifed,  though  the  dividends  will  be  underwhat 
withheld  till  his  own  paper  has  been  paid,  (a)  We  have  already  commission. 
considered  the  liability  at  law  of  a  party  transferrins*  a  bill,  and 
we  have  seen  that,  in  the  ease  of  a  transfer  by  mere  delivery,  . 
without  an  indorsement,  the  party  is  net  in  any  ease  liable  to  be 
sued  by  any  holder,  except  the  party  to  whom  he  immediately 
transferred  it,  and  then  net  upon  I  he  instrument  itself,  but  for 
the  precedent  debt  or  consideration  between  them;  and  that  in 
the  case  of  the  sale  of  a  bill,  the  party  transferring  is  not  liable 
to  any  party.  80  in  the  event  of  bankruptcy* it  appears  fronrthe 
ease  in  Re  Harrington,  (6)  thajl  if  B.  hand  over  a  negotiable  note 
for  valuable  consideration  to  G.  not  indorsing  it,  but  giving  a 
written  acknowledgment. on  a  separate  paper,  to  be  accountable 
for  the  note  to  G.,  G.  indorses  the  note,  which,  together  with  the 
written  acknowledgment,  comes  into  the  hands  of  M.  for  valua- 
ble consideration,  and  B.  and  the  several  parties  to  the  note  be- 
come bankrupts,  M.  could  not  prove  the  note  against  the  estate 
of  B.,  (the  written  acknowledgment  not  being  assignable,)  but  was 
entitled  to  have  the  amount  made  an  item  in  the  account  between 
B.  and  G„  and  to  stand  in  the  place  of  the  latter.  80  in  the  ease 
of  Ex  parte  Harrison,  (c)  it  was  held,  that  if  a  person  transfer 
a  bill,  without  indorsing  it,  but  by  a  written  instrument  warrant 
the  payment,  in  the  same  manner  as  if  he  had  indorsed  it,  and  he 
become  a  bankrupt  before  the  bill  is  due,  the  holder  cannot  prove 
it  under  the  commission  against  him.  And  if  a  trader  procure 
cash  for  a  bill,  but  do  *not  indorse  it,  because  the  person  paying  [*586] 
the  cash  thinks  that  the  bill  will  have  as  good  credit  without  his 
indorsement,  the  bill  cannot  be  proved  under  a  commission  after* 
wards  issued  against  the  trader,  (d)  And  where  a  trader  trans- 
ferred a  bill  without  indorsing  it,  and  there  was  a  private  mark 
upon  the  bill,  and  it  appeared  in  evidence,  that  all  bills  transfer- 
red by  him  without  indorsement,  but  with  this  mark,  were  con- 
sidered by  him  as  rendering  him  liable  to  pay  as  if  he  had  indors- 
ed them;  it  was  nevertheless  held,  that  such  bill  could  not  be 

(a)  Ante,  565,  &c. 

(b)  2  Scho.  and  Lef.  1 12. 

(c)  2  Bro.  615.— Kx  parte  Shuttlewortb,  3  Ves.  jun.  368.— CuIIen,  100, 

101- 

(d)  E*  parte  Shuttlewortb, 3  Vei.  jun.  368.— Ex  parte  Blackburn,  10  Ves. 

Jan.  206.— Cuilen,  100,  101. 

•  ■ 
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BANKRUPTCY. 

• 

3dly,  Against  proved  uader  a  eosjuniseion  against  him.  (a)  So  where  a  bill  n 
under* what  ^aosferred  by  way  of  sale,  without  being  indorsed,  it  eaanot  be 
commiMion,  proved  uader  a  commission  against  the  party  transferring,  even 
by  (he  person  to  whom  he  transferred  it.  (b)  Bat,  if  the  bill  were 
deposited  merely  as  a  pledge*  the  residue  of  the  debt  far  which 
it  was  deposited*  after  a  sale  of  the  bill  is  proveable  nader  Ibe 
•ommitsion.  (c) 

Secondly,  with  respect  to  the  number  of  parties,  the  holder  of  a 
hill  or  note  is  entitled  to  prove  it  under  different  eommissioiu, 
against  all  the  several  parties  to  the  instrument,  under  their  re- 
spective commissions,  and  to  receive  dividends  npon  the  whole 
sum  under  each,  to  the  extent  of  20s.  in  the  pound;  (d)  for  it  is  a 
creditor's  right  in  bankruptcy  to  prove  and  avail  himself  of  til 
/collateral  securities  from  third  persons  to  the  extent  of  20s.  in  the 
pound;  (e)  and  the  holder  of  a  bill  drawn  by  a  firm  upon  son* 
of  their  members  constituting  a  distinct  firm,  haa  a  right  to  prate 
[*587j  it  against  all  the  parties  according  to  their  liabilities  *upoa  the 
bill9  provided  he  was  igoorant  of  their  partnership;  (J)  or  snch 
holder  may  prove  it  under  one  or  more  commissions  against  some 
of  the  parties,  and  proceed  at  law  against  the  others,  (g)  Id  Ex 
parte  Rushforth,  (h)  Lord  Eldou  said,  «  It  is  clear  that  where 
a  person  has  a  demand  upon  a  bill  or  bond  against  several  per- 
sons, and  no  part  of  that  demand  has  been  paid  before  the  bank- 
ruptcy by  any  of  them,  he  may  prove  against  each;  and  the  sir- 
onmstance  that  one  is  a  surety  and  the  other  the  principal,  sr  t 
eo -surety  as  between  themselves,  does  not  give  a  right  to  stop  the 
holder  from  receiving  dividends,  till  he  has  received  90s.  in  the 
pound;  that  is  well  settled  in  Ex  parte  Marshall,  and  Ex  parte 
Wildman,  and  it  applies  to  joint  and  several  demands,  either  tj 
hill  or  bond." 

!a)  Id.  ibid. 
b)  Bank  v.  Newman,  1  Ld.  Ravm.  442.— Ex  parte  Smith,  Cooke,  12&  1 
Mont.  142.— Ex  parte  Witter,  Cooke,  173.— Ante,  184  to  187* 

(c)  Id.  ibid. 

(«0  Ex  parte  Wildman,  1  Atk.  109.— 2  Ves.  113.— Ex  parte T*fcbie, - 
P/W.  407— Cowper*.  Pepjs,  1  Atk.  1071— Ex  parte  Bloxnam,  6  Ves.jun 
449.  600.  645.— See  argument  in  12  Ves.  jun.  438.  Cullen,  96.— 1  Moot 
14a.— Cooke,  17'J— Bayl.  209. 

(e)  Ex  parte  Parr,  18  Ves.  jun.  65.— Davison  and  Robertson,  3  Dowts 
Reo  229  230. 

(/)  Ex  parte  Adams,  2  Hose,  36.— 1  Ves.  &  Bea.  495— Ex  parte  Parr,  18 
Ves.  jun.  65.— Davison  h  Robertson,  3  Dow,  220.  230. 

(S)  Ex  parte  Wildman,  1  Atk.  109— Wiiks  v.  Jacks*  Cooke,  168.-1 
Mont.  143. 

(A)  10  Vet.  jun.  416. 
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BAWtRUPTCY. 

It  has  long  been  settled  in  bankruptcy,  that  a  creditor  cannot  ^Jj^jJ1*1 
prove  against  the  joint  estate  of  two  bankrupt  partners,  and  also  under  what 
against  the  separate  estate  of  one  of  thejn,  but  must  elect,  though  commission, 
he  has  distinct  securities,  (a)  unless  there  is  a  surplus;  (b)  and  a 
joint  debt  cannot  be  proved  under  a  separate  commission,  except 
for  the  purpose  of  assenting  to  or  dissenting  from  the  certificate, 
and  recovering  a  dividend  out  of  the  surplus,  after  satisfaction  of 
the  separate  creditors;  but  if  there  are  no  joint  effects  and  no 
solvent  partner*,  or  no  separate  debts,  or  the  joint  creditors  will 
pay  the  separate  creditors  20s.  in  the  pound,  they  may  then  vole 
iu  the  choice  of  assignees,  and  go  at  once  against  the  separate; 
estate,  (r)  But  he  must  have  time  to  look  into  the  accounts  of 
the  respective  'estates,  to  see  which  will  be  most  beneficial  to  [*58&] 
him,  (rf)  and  has  been  allowed  to  defer  his  election  till  a  divi- 
dend declared,  (c)  And  in  Ex  parte  Bielby,  (/)  where  creditors 
lad  proved  under  a  joint  commission,  upon  a  joint  and  several 
promissory  note,  but  had  not  received  a  dividend,  they  were  not 
permitted  to  waive  their  proof,  and  to  prove  against  the  separata 
estate,  on  the  terms  of  not  disturbing  any  dividends  already  made. 
And  even  receiving  a  dividend  is  no  determination  of  an  elec- 
tion, and  the  holder  of  a  security  has  been  allowed  to  change,  on 
refunding  the  dividend,  (g) 

In  Ex  parte  Bonbonus,  \Ji)  Lord  Eldon  said,  «  There  have 
been  many  cases  where  three  or  more  partners,  being  also  con- 
cerned in  other  trades,  the  paper  of  one  firm  has  been  given  to 
the  creditors  of  another,  and  they  were  permitted  to  take  divi- 
dends from  both  estates;"  and  fin  ease  of  joint  debts,  paid  by  a 
oill  drawn  by  one  of  the  debtors  and  accepted  by  another,  each 
carrying  on  distinct  trades,  there. may  be  proof  under  their  se- 
parate commissions  upon  the  bill,  (i) 

.  (a)  Ex  parte  Bonbonus,  8  Yes.  jon.  542.— Ex  parte  Wensley,  2  Yes.  k 
Be*.  254. 

(*)  Ex  parte  Howlandson,  3  P.  W.  405.— Ex  parte  Bankes,  t  Alk.  106. — 
E*  Parte  Bond  and  Hill,  1  Atk.  98.  ' 

(0  Ex  parte  Taitt,  16  Yes.  jun.  194.— 1  Rose,  21.  n.  a— Heath  v.  Hall,  4 
Taunt.  328. 

(4)  Ex  parte  Botrlandson,  3  P.  W.  405.— -Ex  parte  Bankes,  1  Atk.  106.— 
£*  pane  Bond  and  Hill,  1  Atk.  98. 

(«)  Ex  parte  Clowes,  Cooke,  256. 

(/)  13  Yes.  Jun.  70. 

iff)  Ex  parte  Rowlandaon,  3  P.  W.  405. 

(A)  8  Yes.  jun.  546.— Ex  parte  Wensley,  2  Yes.  and  Bea.  254. 

W  Ex  parte  Wensley,  2  Yes.  and  Bea.  254. 


BANKRUPTCY. 

3dly,  Against     When  the  credit  has  been  joint,  the  creditor  may  be  aiiaiUdl 

under  what    lo  Prove  ouder  a  commission  against  the  partners,  uotwtthsuuMl- 

commiiftion.  ing  he  has  taken  a  separate  security,  (a)    And  if  money  be  lest 

on  the  separate  notes  or  bills  of  different  partners  in  the  mbc 

firm,  and  be  applied  to  the  use  of  the  partnership,  and  the  fins, 

when  solvent,  agrees  to  consolidate  the  debts,  and  to  eoarider 

them  as  partnership  debts,  the  creditor  may  be  admitted  ftgtinit 

P5891         the  joint  estate,  (b)  80  *on  the  other  hand,  when  the  credit  in 

been  separate,  the  creditor  may  be  admitted  to  prove  againitthe 

separate  estate,  notwithstanding  he  has  taken  a  joint  security,  (c, 

Fourthly,  to  what  Extent  Proof  may  be  made. 

4th)y,  To         Fourthly ,  With  respect  to  what  sum,  or  to  what  extent  protf 

proof  nuMw  mw*  be  ma<*e>  '•  8eeilM  tn**  tne  diseonnter  of  a  bill  or  note  11 
made.  entitled  to  prove  the  full  amount,  without  deducting  the  dis- 

count, (d)  80  a  holder,  who  has  purchased  the  bill  for  leu  than 
the  amount  of  it,  may  prove  for  the  whole,  (e)  80  if  a  debtor 
give  to  his  creditor  an  accommodation  bill  or  note  of  a  third  per- 
son, to  a  larger  amount  than  the  debt,  the  creditor  is  entitled  ti 
prove  the  whole  amount  of  the  bill,  under  a  commission  sgsJMt 
such  accommodation  party,  (f)  And  the  holder  of  a  bill  sroste, 
transferred,  or  pledged  to  him  by  his  debtor  as  a  collateral  sees- 
rity  for  his  debt,  may  prove  the  whole  amount  of  the  seetrity, 
under  a  commission  against  any  of  the  parties,  except  the  debtor 
from  whom  he  received  it,  although  he  has  received  part  pay- 
ment of  his  debt  from  such  his  debtor,  (g) 

In  the  case  of  several  parties,  we  have  just  seen  that  the  hoi* 
der  of  a  bill  or  note  is  entitled  to  prove  his  debt  under  aeosurii* 
sioh  against  the  drawer,  acceptor,  and  indorsers,  and  to  receive 
a  dividend  from  each  upon  his  whole  debt,  provided  he  does  lit 
in  the  whole  receive  more  than  20s.  in  the  pound,  (h)   80  where 

(a)  Ex  parte  Hunter,  1  Atk.  223.^1  Mont.  619.— Cullen,  462. 

(b)  Ex  parte  Close,  2  Bro.  595.— Ex  parte  Bonbonus,  8  Ves.  jaa>  54fc- 
See  other  instances  in  Cullen,  462,  463. — 1  Mont.  620. 

(c)  In  Re  Bate,  3  Ves.  jun.  400.— Ex  parte  Lobb,  7  Ves.  jun.592.  See 
other  instances,  1  Mont.  621. 

(</)  Ex  parte  Marler,  1  Atk.  150.— Cooke,  174.— 1  Mont.  143. 

(e)  Ex  parte  Lee,  1  P.  W.  782.— Cullen,  96,  97— Ante,  553. 

C/J  Ex  P*rlc  Kin6"»  Cooke,  159.— Ex  parte  Crossley,  Cooke,  158.-E* 
parte  Bloxham,  6  Ves.  jun.  449.  600.  in  which  Ex  parte  Bloxham,  5  Ves.  jo* 
448.  was  over-ruled. 

(g)  Id.  ibid.— 1  Mont  144_B*yi.  210,  211.  n.  1. 

(A)  Ante,  586, 7. 


BANKRUPTCY. 

A.  being  an  indorsee  of  B.  and  Co's.  acceptances  for  L1364  issu-  4thly,  To 

wliftt  extent 

ed  a  separate  commission  against  B.  aod  at  the  "time  of  suing  out  proof  may  be 
the  commission,  D.  the  person  for  whom  A-  had  discounted  the  made. 
acceptances,  had  by  payments  oa  account  reduced  the  debt  to        L        J 
£420,  it  was  held,  that  A.  was  entitled  to  prove  for  the  whole 
amount,  and  for  all  that  be  received  above  the  £420,  will  be  a 
trustee  for  D.  (a)    But  under  a  commission  against  the  party 
from  when*  this  bolder  received  the  bill,  he  can  only  prove  to  the 
amount  of  the  actual  debt  then  due.  (b)    There  is  a  distinction 
in  this  ease,  where  the  creditor  applies  to  prove  his  debt,  after 
having  received  a  part,  and  where  he  applies  to  prove  previous 
to  his  having  reeeived  any  payment  or  composition.  If  the  credi- 
tor, at  the  time  ofprovingt  has  received  any  part  of  the  bill  or 
note,  he  can  only  prove  for  so  much  as  remains,  but  if  after  hav- 
ing proved  for  the  whole,  be  receives  a  part  of  the  bill  from  any 
of  the  persons  liable  to  pay  it,  he  is  entitled  to  a  dividend  upon 
the  whole,  provided  it  does  not  exceed  20s.  iu  the  pound,  upon 
sneh  part  as  remains  due;  (c)  and  as  to  any  overplus  beyond  20s. 
in  the  .pound,  it  is  to  be  accounted  for  to  the  party  next  entitled 
to  the  benefit,  (d)  In  Ex  parte  Bloxham,  (e)  it  was  decided,  that 
a  creditor  having  securities  of  third  persons,  accommodation  ac- 
ceptors, to  a  greater  amount  than  the  debt,  may  prove  and  re- 
ceive dividends  upon  the  full  amount  of  the  securities  to  the  ex- 
tent of  30s.  in  the  pound,  upon  the  actual  debt;  and  Lord  Eldon> 
said,  I  looked  upon  it  as  settled,  that  a  creditor  cannot  bold  the 
paper  of  his  original  debtor,  a  bankrupt,  and  prove  beyond  the 
aetnai  debt  upon  it,  bnt  that  such  creditor  may  have  the  paper  of. 
third  persons,  who  are  debtors  to  sneh  original  debtor  in  more, 
and  prove  to  the  whole  amount  under  the  commission  against 
them,  and  it  is  not  material  whether  such  third  persons  were  in- 
debted to  the  original  debtor,  tor  you  *eannet  attach  equities  upon        [+591 1 
bills  of  exchange.    So  in  Ex  parte  Bloxbam,  (f)  the  same  point 
was  decided,  and  l*erd  Eldon  said,  u  A  party  wants  to  have  a 
bill  discounted,  and  the  banker  refuses  to  discount  upon  the  cre- 
dit of  that  bill  only,  and  then  the  party  says,  he  has  in  hi* 


(a)  Ex  parte  De  Tastet,  1  Rose,  10. 

(ft)  Id.  ibid.  Bayl.  211. 

(c)  Cooke,  150, 1, 2, 3.— Cuflen,  96. 

(<Q  Gotten,  96. 

(ej  6  Vet.  jun.  449. 

If)  6  Yes.  jun.  600.  in  which  the  case  is  5  Yes.  jun.  was  over-ruled. 


BANKRUPTCY. 

4tb1y,  To     hands  another  bill,  and  offer*  that  at  a  wearily  far  tie  isnaer. 

proof  ro^  what  U  that  bvt  a  rVht  to  Prove  *g*"lgt  both  CStatCS,  Until  Sfe 

be  made.       in  the  ponnd  has  been  obtained?** 

We  have  just  seen,  that  if  the  holder  of  a  bill  or  note,  st  the 
time  of  proving,  has  received  any  part  of  it,  he  eaa  prtre  only 
for  the  remainder,  (a)  80  it  has  been  held,  that  where  different 
parties  to  a  bill  or  note  become  bankrupts,  and  a  dividend  is  in- 
dared,  though  not  paid,  under  one  of  the  commission,  safer 
which  the  holder  has  proved  bis  debt,  he  cannot  afterwards  pw e 
under  another  commission  for  more  than  the  residue,  titer  de- 
ducting the  amount  of  the  dividend  declared,  (b)  In  Ex  parte 
Lears,  (c)  the  Chancellor  made  an  order,  that  the  dividesdi 
should  be  deducted  from  the  proof,  according  to  this  practice,  at 
stated  byMr.  Cooke,  still  expressing  doubt  as  to  the  principle  of  it 
Hence  it  is  in  general  advisable,  where  there  are  several  parties 
to  a  bill,  to  proverander  the  commission  against  each,  as  soom 
possible,  or  at  least  before  any  dividend  has  been  received,  or 
even  a  commission  declared  against  cither. 

Friendly  so-  In  favour  of  friendly  societies,  it  was  enacted  by  38  Qt9.lt, 
M«  «*  That  if  any  person  appointed  to  any  office  by  a  friendly 
society,  and  intrusted  with,  or  having  in  his  hands  or  poneMwa 

L*0O3]  any  monies  or  'effects  belonging  to  such  society,  or  any  seesriUei 
•  relating  to  the  same,  become  a  bankrupt,  his  assignees  awt  de- 
liver over  all  things  belonging  to  such  society,  and  pay  est  ofthe 
assets  or  effects  all  sums  of  money  remaining  due,  which  net 
person  received  by  virtue  of  his  office,  before  any  sf  Us  other 
debts  are  paid  or  satisfied,  (d)  It  seems  that  this  prtvisisi  sf  the 
legislature,  in  preferring  the  claim  of  friendly  societies  U>  1st 
claim  of  all  other  creditors,  is  not  favoured,  (e)  If  si  atttn*J 
is,  from  the  commencement  of  the  establishment  of  a  Mosty"* 
eiety,  in  the  habit  of  receiving  from  the  stewards  the  ■•**/  » 
the  society,  whenever  it  amounts  to  a  snm  which  they  esafldtf 
worth  placing  out  at  interest;  and  of  giving  them  prsariii»ry 


(a)  Ante,  590—1  Moot.  143, 144.  . 

{b)  Cooper  v.  Pepys,  1  Atk.  106.  Bat  sec  in  Ex  parte  Wildmaa,  1  «* 
109.  where  the  Chancellor  takes  for  granted,  that  in  the  case  of  C°°P**; 
Pepys,  the  holder  had  received  the  dividend  before  be  attempted  to  pro* 
his  debt  against  the  indoraer,  1  Mont.  144.— Bayi.  210.  .tf 

(c)  6  Yea.  jun.  644.  Note,  the  reason  assigned  by  Mr.  Cooke  ftihv  *** 
40  Geo.  3  c  121.  a.  12.  s 


(d)  33  Geo.  3.  c.  54.  a.  10. 
0 


>)  Ex  parte  Boss,  6  Yes.  jun.  804, 


BANKRUPTCY. 

notes  iYsm .  time  to  lime,  carrying  interest*  and  the  attorney  be*  4thjy,  To 
cone  a  bankrupt,  and  indebted  to  the  stewards  upon  promissory  prt)0f  ^y  be 
notes  payable  on  one  month's  notice,  and  no  person  hat  been  ap-  made. 
pointed  treasurer,  the  society  is  not  enitled  to  a  preference,  (a)  cictiC8.y  *°- 
If  no  treasmer  lias  been  appointed  by  the  society,  and  the  presi- 
dent and  steward  are  ehosen  annually,  and  the  bankrupt,  has 
served  the  office  of  president  and  steward  in  different  years,  and 
in  the  eapaeity  of  steward  has  received  the  money  of  the  society, 
and  money  is  afterwards  from  time  to  time  paid  to  him  by  the 
stewards  and  clerks,  by  order  of  the  society,  upon  promissory 
notes  bearing  interest,  given  by  him  in  the  name  of  a  firm  of 
which  he  is  a  member,  to  the  president  and  stewards,  the  socie- 
ty is  not  entitled  to  a  preference.  (6)    A  debt  upon  money  lent 
by  the  consent  of  the  society,  upon  a  promissory  note  carry iog 
interest,  seems  net  to  be  entitled  to  a  preference,  (c)    A  debt  up* 
on  money  let  to  a  member  of  the  society,  upon  his  security,  •after        [*5  93] 
he  ceases  to  be  an  officer  of  the  society,  is  not  entitled  to  pre- 
ference, (d)    And  in  Ex  parte  Stamford  Friendly  Society,  (i)  it 
was  held  that  the  preference  given  to  friendly  societies,  by  the 
Statute  33  Geo.  3,  e.  04.  s.  to.  over  other  creditors,  was  confined 
to  debts  in  respect  of  money  in  the  hands  of  their  officers,  *y  vir- 
tue of  their  offices,  &nd  independant  of  contract,  and  therefore 
does  not  extend  to  money  held  by  the  treasurer,  apon  the  secu- 
rity of  his  promissory  note,  payable  with  interest,  on  demand.  (J) 

The  interest,  which  is  recoverable  at  law,  has  already  been  interest. 
stated,  (g)  With  respect  to  the  proof  of  interest  under  a  com- 
mission, the  rule  appears  to  be,  that  whenever,  by  the  express 
terms  of  die  bill  or  note,  interest  is  reserved,  or  where  there  is  a 
contract  or  agreement  between  the  parties,  that  the  debt  shall 
carry  interest,  it  is  payable.  (A)  Accordingly  it  has  been  held, 
that  even  upon  notes  payable  on  demand,  not  reserving  interest, 
the  interest  might  be  proved,  where  it  appeared  to  be  the  known 
and  established  custom  of  the  trade  to  allow  it,  and  that  it  had 

(a)  Ex  parte  Ashley,  6  Ves.  jun.  441  .—Ex  parte  Ross,  6  Ves.  jun.  804.— 
1  Mont  524. 
(6)  Ez  parte  Ross,  6  Ves.  jun.  804. 
(c)  Id.  ibid. 

(rf)  Ex  parte  Amicable  Society  of  Lancaster,  6  Ves.  jun.  98. 
(e)  15  Ves.  jun.  280. 
Kf)  Cooke,  254,  5.  . 
U)  Ante,  537  to  541. 
(A)  Cooke,  174. 183.-Cullen,  117.-1  Mont.  145. 1«9.-Bay1. 212. 


BANKRUPTCY, 

4thly,  To  actually  been  paid  by  the  bankrupt,  and  accounts  settled  with 
proof  may  be  him,  ill  which  it  had  been  charged,  and  allowed  between  the  par- 
made-  ties,  (a)    But  it  is  reported  to  have  been  decided,  that  interest  h 

not  proveable  open  a  bill  or  note,  unless  it  be  expressed  in  the 
body  of  the  note,  or  there  is  a  special  agreement  for  the  payment 
of  if.  (ft)    In  Ex  parte  Hankey,  (e)  and  Ex  parte  Mills,  (a9)  it 
[~*094]         was  'held,  that  where  by  the  custom  of  a  trade  interest  is  payable 
on  a  debt,  and  at  the  regular  time  of  stating  the  aceonnts,  the 
debtor  is  debited  for  interest,  and  afterwards  becomes  a  bankrupt, 
the  interest  is  proveable  under  his  commission,  notwithstanding 
the  debt  was  secured  by  four  promissory  notes,  of  which  only  one 
npon  the  face  of  it  was  payable  with  interest,  and  the  other  three 
were  merely  notes  payable  on  demand.     It  has  been  laid  down, 
that  if  the  instrument  is  not  expressed  to  be  payable  with  inter- 
est, «o  interest  is  in  general  proveable;  (e)  it  should  seem,  how- 
ever, from  the  case  of  Parker  t*.  Hutchinson,  (/)  that  interest  is 
in  general  payable  upon  all  bills  and  notes  payable  at  a  day  cer- 
tain, but  not  upon  those  payable  at  a  day  uncertain,  or  shop 
notes;  and  though  that  case  did  not  arise  in  bankruptcy,  yet,  as 
affording  evidence  of  the  agreement  of  the  parties,  it  appears  to 
be  applicable  to  the  ease  of  bankruptcy,  and  seems  to  render  the 
principle  of  (he  practice  excluding  the  proof  of  interest  on  bills 
payable  at  a  day  certain,  questionable.     A  creditor  by  a  bill  or 
note  is  entitled  to  prove  the  whole  interest  due,  whatever  may  be 
the  amount,  though  a  specialty  creditor  ean  never  have  interest 
beyond  the  penalty  contained  in  his  security.  (s>)    And  we  have 
seen  that  the  creditor  may  prove  the  full  sum  for  which  the  hill 
or  note  was  given,  notwithstanding  lie  received  LB  per  eeat  dis- 
count, though  the  statute  (h)  enacts,  that  upon  hills  and  note* 
payable  at  a  future  time,  a  rebate  of  interest  shall  be  deducted 
from  the  actual  payment  of  the  dividend,  to  the  time  when  the 
security  would  have  been  payable.  * 

(a)  Ex  parte  Champion, 3  Bro.  436.— Ex  parte  Hankey,  ib.  594.  Ex  parte 
Mills.  2  Vea.jun.  295. 

(A)  Ex  parte  Marler,  1  Atk.  150. 

(c)  3  Bro.  504. 

(</)  2  Ves.  jun.  295.— 1  Mont.  ir2.— Interest  is  recoverable  at  law,  where 
goods  have  been  sold  upon  the  terms  that  a  bill  should  be  given,  13  East. 
<98. 

W  1  Mont.  170— Cooke,  174. 183. 

[/)  3  Ves.  jun.  134 — Upton  v.  Lord  Ferrers,  5  Vea.jun.  801.  803. 


i 


(S)  Bromley  v.  Goodere,  1  Atk.  75 .—Cullen,  119. 
(h)  7  Gep.  1.  c.  31. 


BANKRUPTCY. 

When  interest  if  allowed  to  be  proved,  it  it  never,  in  any  ease  4tbly.  To 
nf  an  insolvent  estate,  allowed  to  be  computed  lower  than  the  proof  may  be 
date  of  the  commission,  beeause  *it  is  said,  the  estate  being  a  dead  ?**j**  t 
fond;  a  salvage  of  part  to  eaeh,  is  all  that  in  sneh  a  general  loss         [*595] 
ean  be  expected,  (a)  And  where  the  act  of  bankruptcy  to  which 
the  commission  relates,  is  ascertained,  no  interest  is  allowed  af- 
ter that  act  of  bankruptcy.  (6)    And  in  eases  of  motual  credit, 
when  both  debts  carry  interest,  the  computation  of  interest  should 
stop  on  both  sides  at  the  same  time,  (c)    But  in  the  ease  of  an 
estate  which  turns  out  to  be  solvent,  and  where  a  surplus  comes 
to  a  bankrupt,  creditors  have  a  right  to  interest,  np  to  the  actu- 
al time  of  payment,  without  regard  to  the  date  of  the  commis- 
sion, (d)  provided  the  instrument  expressly  entitles  the  holder  to 
interest  fe)  Though  the  rule  was  formerly  only  to  allow  JA  per 
cent.,  it  appears  from  the  decision  of  Upton  v.  Lord  Ferrers,  (/) 
that  L6  per  cent,  is  to  be  allowed.    And  this  is  analogous  to  the 
different  statutes  with  regard  to  the  rebate  of  interest. 

The  difference  upon  the  re-exchange  of  bills  protested,  and  re-  Re-ex. 
drawn  before  the  bankruptcy,  is  proveable  under  the  commission,  change,  (g) 
but  if  incurred  after  the  bankruptcy  it  is  not  proveable.  (h)    So 
the  costs  and.eharges  of  protesting  bills  incurred  before  the  bank- 
ruptcy, may  be  proved,  but  not  those  incurred  after  the  bank- 
ruptcy, (i)    But  where,  by  the  particular  law  of  the  eountry 
from  which  the  bill  is  drawn,  or  when  by  express  stipulation  the 
re-exchange,  or  costs  and  charges,  are  fixed  at  a  particular  rate, 
they  may  be  'proved  under  the  commission,  though  not  incurred      »  [•596*] 
till  after  the  act  of  bankruptcy.    Thus,  by  the  law  of  Philadel- 
phia, the  drawer  of  a  returned  bill  must  pay  its  contents,  with 
£20  per  cent  advance,  as  liquidated  damages;  in  this  ease,  if  he 
beeome  bankrupt,  the  L20  per  cent,  may  be  proved  under  his 

(a)  Batcher  v.  Churchill,  14  Vea.  jun.  573.— Bromley  *.  Goodere,  1  Atk. 
79.— Ex  parte  Bennett,  2  Atk.  528.— Cuilen,  118— 1  Mont.  173.— Ex  parte 
Williams,  1  Rose,  401. 

(A)  Ex  parte  Moore,  2  Bro.  597.— Bayley  on  Bills,  94. 

(c)  Bromley  v.  Goodere,  1  Atk.  79.— Cuilen,  119. — 1  Mont.  544. 

(d)  Ex  parte  Goring,  1  Vea.  jun.  170. — Ex  parte  Mills,  2  Ves.  jun.  295* 
—Butcher  v.  Churchill,  14  Vea.  jun.  573.— 1  Mont.  564,  5. 

(e)  Ex  parte  Cocks,  1  Rose,  317.— Ex  parte  Williams,  id.  401, 
(J)  5  Vea.  jun.  801.  3. 

(jr)  When  recoverable,  see  ante,  541. 

(A)  Ex  parte  Hoffham,  Cooke,  173-— Francis  v.  Rucker,  Amb.  672.  Cui- 
len, 102.— -1  Mont.  146. 
(*)  Ex  parte  Moore,  2  Bro.  597.— Anon.  I  Atk.  140.— Cuilen,  101.  1  Mont. 

145. 


BANKRUPTCY. 


4thlf .  To     eommssoioa,  ibotfgh  the  bUi  vat  net  protected  till  afttr  Us  bank 

what  extent  ,   N 

proof  may     *»p*F'  (*) 

be  made. 

cxc     *"'  Fifthly,  The  Time  of  proving  and  making  claim. 


5thly.  The  from  the  preceding  observations,  it  may  be  eolleetedt  that  mo 
an?ms£!ng  •umeaetaarj  delay  should  take  place  is  making  the  fwf,  and 
claim*  we  have  Keen  that  in  tome  cases,  if  the  proof  be  delayed  tiilafter 

a  dividend  has  been  declared,  though  not  reeeiwdf  it  will  pre- 
vent the  holder  from  proving  the  whole  nmoani  of  hj*  bill  aotVr 
a  commission  against  another  person.  (o)  Formerly  creditor* 
were  allowed  to  eoae  in  and  prove  their  debts  at  My  time  wilhia 
four  months,  and  until  distribution  made*  but  tbaj  were  not  ***• 
mitted  after  distribution  actually  made  of  any  part  of  Aheestatr, 
'  but  now,  except  in  ease  of  gross  laches,  creditors  ara  allowed  t« 
come  in  at  any  time,  while  any  thing  remains  to  be  divided,  (t; 
And  in  Re  Wheeler,  (d)  it  was  decided  thai  a  creditor  ceoueg « 
io  prove  his  debt  after  a  dividend  sonde  (provided  the  delay  *u 
not  fraudulent!  but  owing  tp  accident*  or  unavoidable  careosutti- 
ces)  should  be  put  op  a  footing  with  the  other  eredttorot  before 
any  further  dividend  syon  made,  A  oreditor  who  has  neglected  <o 
prove  before  a  meeting  to  declare  a  second  dividetjd«ie  in  stiiet- 
Hess  only  entitled  to  be  paid  future  dividends*  pari  pnssne  wits 
9 597  ]  the  other  creditors;  («)  bat  it  io  the  practice  to  permit  each  'cre- 
ditor to  be  paid*  formnr  dividends  mloahly  with  those  who  bare 
been  paid,  and  then  to  direct  a  geaenal  distribution  of  the  resi- 
due, (f)  W  here  a  creditor  baa  a  reasonable  cause  for  not  bavisg 
proved  in  time  to  receive  a  first  dividend,  he  is,  upon  pwriag. 
entitled  first  to  be  placed  on  an  equality  wiUi  the  other  eredit#n 
who  received  a  first  dividend,  but  not  so  as  to  diotnrb  a  fonstf 
dividend,  and  then  to  receive  the  future  dividends  rateably  with 
ho  other  creditors,  (g)  The  mode  of  being  admitted  to  receive 
in  respect  of  former  dividends,  is  by  making  an  affidavit  of  the 


(o)  Francis  v.  Rucker,  Amb.  672.— Ex  parte  Moore,  2  Bro.  599.— Co'- 
ien,  102. 
(6)  Ante,  591. — Ex  parte  Lean,  6  Vet.  jun.  545. 

(c)  Ex  parte  Peachy,  1  Atk.  111.— Ex  parte  Styles,  id.  208.  and  id.  79. 

(d)  1  Sch.  &  Lef.  242. 

(e)  Ex  parte  Lon^,  2  Bro.  50.— Ex  parte  Styles,  1  Atk.  208.— Harding-  - 
Marsh,  2  Oh.  Ca.  153. 

(/)  Cooke,  521.— I  Mont.  5$6. 

is)  Ex  parte  long,  2  Bro.  50.— Bx  parte  Styles  v.  Pickart,  2  Atk.  208. 


BANKPUPTCT. 


cause  of  delay,  and  by  petition  to  the  Chancellor,  op  on  which  an  5.th,y«  The  „ 

......  .  .1.  .,  time  of  proof 

order  may  he  obtained;  and  the  assignees  should  not  pay  without  and  making- 
it.  (a)  We  have  seen  that  in  the  ease  of  a  surety  paying  the  debt  claim- 
of  his  principal  after  a  commission  against  htm,  he  may  at  any 
time  prove  nnderthe  eommission,  not  disturbing  the  former  divi- 
dends, and  receive  a  dividend  or  dividends  proportionably  with 
the  other  creditors.  (8) 

Where  a  party  may  not  be  able  to  swear  to  the  precise  amount  Claim. 
of  Iris  debt,  secured  by  a  bill  or  note,  it  is  advisable  for  him  to 
make1  a  claim  as  a  means  of  securing  a  dividend,  when  his  proof 
is  afterwards  established,  without  the  necessity  of  applying  to 
the  Chancellor?  and  when  a  proper  claim  lias  been  made,  the 
dividend  most  J>e  apportioned  for  it,  and  be  withheld,  until  the 
validity  of  the  claim  has  been  ascertained,  (c) 


Sixthly,  The  Mode  and  Terms  of  Proof,  and  Remedy 

for  th*  Dividend. 

Tfce  Mode  of  proof  of  bills  of  exchange  h  governed  by  the  6tbly.  The 
general  rales*  aJ&etiag  proof  under  a  eommission  *in  other  cases,  JJJJJjJj  ^^ 
aad  consequently  it  will  be  here  only  necessary  to  consider  the  terms  on 
peculiarities  iotfre  ea*e  of  biH*.    The  ordinary  proof  is  by  oath  ^^d* 
of  tfce  creditor.  (d>    When  it  is  upon  the  bilr  of  note,  the  form        [*098~[ 
of  t lie  deposition  varies  according  to  the  mode  in  which  the  cre- 
ditor obtained  the  biH  or  note.    Under  a  commission  against  the 
party  from  whom  the  creditor  immediately  received  the  bill  or 
not*,  the  deposition  stales,  that  the  bankrupt  is  indebted  to  the 
deponent  upon  the  consideration  for  the  instrument,  and  allege* 
tbttt  m  security  has  been  obtained,  estcept  the  bill  or  note;  but 
when*  the  bitt-  or  note  has  been  received  from  the  bankrupt  him- 
self by  the  creditor,  the  deposition  states,  that  he  is  indebted  on 
the  instrument,  and  then  shews  the  means  and  consideration  by 
which  the  deponent  became  the  holder,  (e)  And  where  bilk  have 
been  deposited  by  way  of  pledge,  the  proof  is  upon  the  original 


(a)  1  Moot.  556. 

(6)  Ante,  580.  49  Geo.  3.  c.  121.  s.  6. 

(c)  Cooke,  255.— 1  Mont.  459. 553. 

(4)  Cullen,  140, 141. 

(e)  Sec  the  forms,  post,  <Appendix.~-2  Cooke,  .26,  27«-*4  Mont.  91  to  93. 
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6th1y.   The 
mode  of 
proof,  and 
terms  on 
which  ad- 
mitted. 


[•599] 


debt,  and  the  deposition  concludes  by  stating  (be  delivery  of  tie 
bills  as  a  security,  tbe  particulars  of  which,  if  numerous,  may  be 
stated  in  a  schedule,  (a)    Where  seveaal  .persons,  whether  gen- 
eral partners  or  otherwise,  are  the  holders  of  the  instrument,  thej 
must  all  be  named  as  creditors  in  tbe  deposition;  but  it  i§  suffi- 
cient, if  the  deposition  be  made  by  one  only  of  the  partners,  (b) 
If  a  bill  has  been  lost,  tbe  proof  must  be  admitted  upon  an  in- 
demnity, (c)    A  creditor  is  obliged,  at  the  time  of  proriag  his 
debt,  to  state  in  his  deposition,  whether  he  has  a  security  or  net; 
and  every  security  must  be  produced  at  the  time  when  he  proves, 
and  the  commissioners  will  mark  it  as  having  been  exhibited,  (a*) 
In  general,  if  a  party  insist  upon  proving  under  a  commission; 
he  must  deliver  up  the  security  for  the  *  bene  fit  of  the  creditors,^) 
or  must  apply  to  the  commissioners  to  have  the  pledge  sold,  sad 
to  be  admitted  a  creditor  for  the  residue,  (f)    And  where  a  deb- 
tor, by  way  of  collateral  security,  delivers  a  bill  of  exchange  or 
promissory  note,  without  his  name  appearing  upon  the  paper, 
this  is  to  be  considered  as  a  pledge,  and  not  as  an  absolute  tram- 
i'er  of  the  bill;  and  the  creditor  will  not  be  allowed  to  prove  so- 
der  the  commission  against  such  debtor,  and  also  to  retain  the  se- 
curities, but  must  either  give  them  up  or  obtain  an  order  for  the 
sale  of  them,  and  then  prove  for  the  deficiency,  (g)    Where  s 
creditor,  by  a  debt  partly  proveable  and  partly  not,  under  aces- 
mission  of  bankruptcy,  has  a  general  pledge,  he  may  apply  it  to 
the  debt  not  proveable  under  the  commission,  -(h)  If  a  security  if 
deposited  by  a  debtor  to  indemnify  his  creditor  for  a  balance  then 
due,  together  with  such  further  sums  of  money  as  shall  be  dse 
to  him  for  money  to  be  advanced  and  paid  for  the  debtor,  either 
by  bill  accepted  or  to  be  accepted,  and  the  debtor  become  a  bank- 
rupt, and  the  creditor,  after  the  bankruptcy,  pay  various  accep- 
tances, he  may  apply  the  security,  in  the  first  place,  to  reduce 
the  demand  not  proveable,  on  account  of  its  not  having  been  paid 


(a)  See  the  forms,  post,  Appendix.-- 4  Mont.  93. 

(b)  2  Cooke,  25.— Pott,  Appendix Ante,  555. 

(c)  Ex  parte  Greenway,  6  Vcs.  jun.  812.— Ante,  561. 

(d)  Ex  parte  Bennet,  2  Atk.  528. 
(c)  Ex  parte  Bennet,  2  Atk.  528. 
(/)  Ex  parte  Coining,  Cooke,  123. 

(g)  Ex  parte  Trowton,  &c.  Cooke,  124 — Ex  parte  Hilliex,  Cooke,  123.- 
Cullen,  147.— 1  Mont.  458. 

(A)  Ex  parte  Haward,  Cooke,  120.— Ex  parte  Arckley,  Cooke,  126.— Ex 
parte  Hunter,  6  Ves.  jun.  94. 
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till   aitet  the  bankruptcy,  (a)    If  a  security  is  deposited  by  a  *thly.  the 
drawer  to  indemnify  the  acceptor,  who  pays  part  of  his  aeeep-  JJ^f^d 
taoees  before  the  bank  nipt  ey  of  the  drawer,  and  part  after  saeh  terms  on 
bankruptcy,  the  acceptor  nay  apply  the  security  to  redoes  the  miued.&  " 
demand  paid  after  the  bankruptcy,  (b) 

But  where  the  bankrupt  did  not  merely  deposit  the  bills  or 
notes  as  a  pledge,  but  indorsed  them  to  the  'creditor,  he  has  [*600] 
a  right  to  retain  the  security  and  proceed  against  the  other  par- 
ties,  and  also  to  prove  his  whole  debt  at  the  same  time  under  the 
commission,  (c)  provided  he  has  not  received  part,  or  no  divi- 
dend, under  a  commission  against  another  estate  has  been  decla- 
red, before  he  eomes  to  prove,  so  that  he  do  not  receive  mora 
than  30s.  in  the  pound  upon  his  whole  debt*  (d) 

Formerly  a  creditor,  who  had  proceeded  at  law,  might  also  Proceeding 

prove  his  debt  under  the  commission  against  the  same  party,  re-  at  1av»  *"d 
r  °  r      *  proving  alto. 

nonneingany  benefit  under  the  commission  so  as  to  afford  him  an 
opportunity  of  preventing,  as  far  as  he  could,  the  very  remedy 
he  havd  chosen,  from  being  defeated  by  the  rest  of  the  creditors, 
discharging  the  person  of  the  bankrupt  by  signing  his  certificate 
without  his  concurrence  or  controul;  and  a  party  might  also  make 
a  claim  and  still  proceed  at  law.  (e)  But  the  Stat.  49  Geo.  3.  c. 
121.  a.  14,  (f)  directs  that  a  creditor,  who  has  brought  an  action 
against  a  bankrupt,  shall  not  be  permitted  to  prove,  or  make  a 
claim,  without  relinquishing  such  aetion,  and  that  the  proving, 
or  claiming,  a  debt  under  a  commission,  shall  be  deemed  an  elec- 
tion by  snch  creditor,  to  take  the  benefit  of  the  commission  with 
respect  to  the  debt  so  proved  or  claimed.  This  Statute,  howev- 
er, does  not  affect  the  right  of  a  person  not  being  the  petitioning 
creditor,  to  projre  one  debt  under  a  commission,  and  to  proceed 
at  law  for  another,  (g)  And  in  Ex  parte  Grovesnor,  (h)  Lord 
Bldon  said,  "  That  if  a  creditor  has  a  note  for  one  sum  and  a 


(a)  Ex  parte  Haward,  Cooke,  120— Ex  parte  Hunter,  6  Ves.  jun.  94. 

(b)  Ex  parte  Arcklcy,  Cooke,  126.— Ex  parte  Hunter,  6  Ves.  jun.  94. 

(c)  Ex  parte  Bennett,  2  Atk.  528.— Ante,  586.— 1  Mont.  458.— Cullen, 
146. 

(<Q  Cullen,  146.-1  Atk.  110. 

(e)  Ex  parte  Sharp,  11  Ves.  jun.  203.— Cullen,  153. 159. 
if)  See  toe  construction  of  taU  section  in  Atherston  v.  Huddleston,  i.1 
Taunt.  181. 
(?)  Cooke,  135.— Cullen,  149. 
(A)  14  Ves,  jun.  588. 
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BANKRUPTCY. 

6thly.  The  bond  for  another,  as  the  remedies  and  the  relief  trader  those  ic- 
proof  and  eurities  are  different,  he  may  prove  one  debt  and  hold  the  bank- 
terms  on  rapt  *in  exeealion  for  the  other.  But  an  entire  demand  cannot 
mined.  "  °*  8P'**» ftn^  if  there  be  a  demand  upon  several  notes  or  seeartfiee 
Proceeding  given  in  respect  of  the  same  transaction,  it  seems  that  tie 
proving  also. tor  cannot  adopt  these  double  remedies."  (a) 


1*601  J  It  sometimes  happens,  after  a  creditor  has  made  his  proof, 

and  e"pung- lnat>  e*tBt*  ^°m  a  disclosure  of  facts  not  before  known  or  under- 
ing  proof,  stood,  it  appears  that  it  ought  not  to  have  been  admitted,  or  at 
least  not  to  the  extent;  or  that,  from  a  change  of  eirentnetanett, 
the  state  of  the  debt  proved  is  materially  altered:  and,  in  iscfc 
cases,  it  becomes  neeesoary  either  to  reduce  the  proof,  or  to  ex- 
punge it  altogether,  (b)  Thus  if  any  bills,  proved  and  accepted 
as  securities  by  a  creditor  who  discounted  them  lor  the  bank- 
rupt, or  took  them  as  a  security  for  a  general  balance,  are  after- 
wards paid  in  fall,  or  in  any  way  fatly  satisfied,  the  amount  of 
each  bill  must  be  deducted  from  the  proof,  and  the  future  divi- 
dend* only  paid  on  the  residue  of  the  debt,  (c)  So  if  the  holder 
of  a  bill  compound  with  the  prior  names  upon  it,  without  the 
previous  assent  of  the  assignees  of  the  subsequent  parties,  tie 
latter  are  discharged;  and  if  he  takes  suefe  composition  after 
having  proved  under  the  commission  against  the  latter,  the 
amount  of  the  bill  must  be  deducted  from  the  proof,  (d)  But  u 
the  principle  of  these  decisions  is  the  same  as  that  wfcieh  pre* 
eludes  a  party  from  recovering  at  law,  and  we  have  seen  that,  si 
law,  that  the  holder  does  not  discharge  a  prior  party  to-  a  bill  by 
compounding  with  a  subsequent  one,  even  though  the  fcrmerwas 
known  to  be  an  accommodation  acceptor,  (*)  so  in  tie  ease  of 
bankruptcy,  compounding  with  a  subsequent  party  will  not  sfcst 
[•602]  the  right  to  the  dividends  under  a  commission  against  *a  prior 
one,  because  the  estate  of  the  latter  had  no  claim  upon  that  of 
the  former,  and  therefore  eould  not  be  prejudiced  by  the  arrange- 
ment.   It  was  on  this  ground  held,  in  the  ease  of  Ex  parte  Gif- 


(a)  14  Ves.  jun.  588. 

(b)  Culten,  158.— 1  Mont.  545. 

(c)  Ex  parte  Smith Rx  parte  Btoxham.— Ex  parte  Walhee.—RX  parte 

Croptey,  Cooke,  155,  156*  f 

(d)  Ex  parte  Smith,  3  Bro.  1.— Cooke,  168,  9,j  and  Ex  parte  Sarftb  am 
others,  Cooke,  171—Culleo,  159.— 1  Mont.  546.— Ante,  565,4  7- 

(e)  Ante,  380,  1, 2,  3. 
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fan),  (a)  that  if  &  promissory  note  be  made  by  one  principal  and  6th1y.  The 
three  sureties,  two  of  whom,  and  the  principal,  income  bank- pi^0f}  °ami 
rnpts,  and  the  bolder  of  the  note  prove  his  whole  debt  under  each  term»  on 
commission,  and  afterwards  receive  a  composition  of  4*.  in  the  m-,ued. 
pound  from  the  remaining  surety,  the  receipt  for  which  is  ex-  Reducing 
proceed  to  be  for  £191,  and  two  notes,  which,  when  duly  paid,  ing  proof. 
will  be  in  full  of  the  said  debt  and  all  other  demands;  and  the 
dividend  paid  by  the  estate  of  the  principal  is  46.  in  the  pound, 
and  by  the  bankrupt  sureties  is  5$.  in  the  pound;  no  part  of  the 
proof  under  the  commission  against  the  bankrupt  sureties  must 
be  expunged.    The  cojmmitsioners  cannot  expunge  a  debt  with- 
out an  order  upon  petition.  (6) 

«We  have  seen  that  in  some  cases,  where  the  proof  has  been  Restoring 
dipanged,  it  may  be  restored,  in  order  that  the  party  himself,  or  Proof- 
aome  third  person,  may  have  the  benefit  of  the  original  proof,  and 
receive  dividends  which  would  not  otherwise  be  recoverable,  (c) 

Where,  between  the  time  of  proving  his  debt  and  of  applying  Benefit  of 
for  a  dividend  under  a  commission  against  a  principal  debtor,  as  proof, 
acceptor  of  a  bill,  maker  of  a  note,  or  prior  indorser,  who  ulti- 
mately ought  to  pay  it,  the  holder  has  received  from  a  surety  or 
subsequent  indorser,  or  of  an  accommodation  acceptor,  the  whole 
of  his  debt,  such  party,  thus  standing  in  the  situation  of  a  surety, 
is  entitled  to  the  benefit  of  the  proof  made  by  the  creditor;  and 
he  must  receive  the  dividends  as  trustee  for  the  surety,  (tf)  pro- 
vided the  creditor  *be  not  thereby  prejudiced  in  respect  of  any         [_* 6o3] 
other  claim  upon  the  estate,  (e) 

If  a  person,  having  a  demand  upon  a  country  firm,  who  have 
dealings  with  a  house  in  London,  obtain  permission  from  the 
country  firm  for  one  of  the  creditors  to  draw  upon  the  London 
house,  and  the  country  firm  and  the  London  house  became  bank- 
rupts, and  the  drawer,  after  proving  under  the  commission  against 
the  London  house,  receive  payment  from  his  original  debtor,  that 
is,  the  person  having  a  demand  upon  the  country  firm,  such  per- 
son is  entitled  to  the  benefit  of  the  drawer's  proof  against  the 
London  house,  if  he  have  not  proved  the  debt  under  the  com- 
mission against  the  country  firm,  but  if  he  has,  it  seems   he 

(a)  6  Ves.  jun.  805.;  see  alto  Williams  v.  Wabby,  4.  Esp.  Rep.  220. 

(6)  Ex  parte  Nixon,  4  Mont.  S4. 

(c)  Ex  parte  Matthews,  6  Ves.  jun.  285.— Cooke,  154. 

(J)  Ante,  576,  &c.— Ex  parte  Rjwicke,  2  P.  Wim.  89.— Cooke,  152. 

(e)  Ante,  578.— Ex  parte  Turner,  3  Ves.  jun.  243.— Cooke,  153,  154. 
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6Uily.  The  iB  not  entitled,  (a)    If  a  banker  pay,  after  notice  of  an  act  ef 

proof,  and  bankruptcy  committed  by  hit  customer,  the  drafts  of  a  enstosser, 

terms  on  jn  favour  of  a  creditor  whose  debt  would  have  been  proveasJe 

mitted.  under  the  commission,  the  banker  is  not  entitled  to  stand  m  Ike 

Benefit  of  place  in  which  the  creditor  would  hare  stoud  had  his  debt  not 

another's         * 

proof.  been  paid,  and  as  so  standing  to  receive  a  dividend  rateaWy  vita 

the  other  creditors.  (o) 

Remedy  to        Formerly,  when  a  dividend  of  the  bankrupt's  estate  had  beet 

dend^  m~  declared  by  the  commissioners,  an  action  might  be  maintained 
against  the  assignees  by  a  party  who  had  proved  a  bill,  for  his 
share  of  the  dividend;  and  in  such  action  the  proceedings,  before 
the  commissioners,  were  eonclusive  evidence  of  the  debt,  nor  were 
the  assignees  suffered  to  set  off  any  debt  from  the  plaintiff  to  toe 
bankrupt,  (c)  But  it  was  enacted,  by  the  49  Geo.  3.  c.  131.  s.  Ifc 
that  "no  action  shall  be  brought  against  the  assignee  fordifi- 
dends,  but  on  petition  to  the  Chancellor  (0  pay  the  same  with  is- 

[*604]         terest  *and  costs,  when  the  justice  of  the  case  shall  require  it" 


Seventhly.     Tlie  Consequence  of  not  proving,  and  Effect 

of  Certificate, 

rthly.  Effect  It  may  be  laid  down  as  a  clear  and  established  principle,  that 
e  ce  i  ca  ^e  discharge  of  the  bankrupt  should  be  commensurate  and  co- 
extensive with  the  relief  to  the  creditor,  and  consequently  that 
all  debts  shall  be  discharged  by  the  certificate  that  either  bare 
been,  or  that  might  have  been,  proved  under  the  commission;  (&) 
and  on  the  other  hand,  the  bankrupt's  remaining  still  liable,  sad 
the  creditor's  not  being  able  to  prove  his  debt  under  the  commis- 
sion, are  convertible  terms.  (0)  The  various  instances  in  whieb 
bills  and  notes  may  be  proved  have  been  considered.  The  Sta- 
tutes which  enable  the  holder  o?a  bill  to  prove  in  particular  ca- 
ses, contain  a  clause,  that  in  eases  where  the  holder  could  arail 
himself  of  the  proof,  the  certificate  shall  protect  the  bankrupt 
„  from  all  further  responsibility;  and  the  Statute  49  Geo.  3.  e.  I2t. 

s.  8.  having  eoabled  sureties  to  prove  in  various  instances  where 

(a)  Ex  parte  Matthews,  6  Yes.  jun.  285. 
(fr)  Hankey  v.  Vernon,  3  Bro.  313. 

(c)  Brown  v.  BuJlen,  Dougl.  407.;  and  Ex  parte  Leers,  6  Ves.  jun.  645. 
(J)  Ex  parte  Groom,  1  Atk.  119.— Chilton  v.  Wiffin,  3  Wils.  13. 
(e)  Per  Lord  Kenyon  in  Cowley  i<.  Dunlop,  7T.R.  565.  and  see  49  Geo. 
3,  c.  121.  b.  14.  and  1  Rose,  204. 
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he  baa  been  compelled  to  pay  tlie  bill  or  note  after  the  issuing  of  Tthly.  Meet 
the  commission  has  greatly  enlarged  the  effect  of  the*ertificatt. ofcerUficate- 
There  are,  however,  still  some  eases  relating  to  hills  and  notes, 
in  which  the  certificate  will  not  be  a  bar  to  any  future  action. 
Thus,  if  the  bill  or  note  were  drawn  and  payable  in  England, 
and  the  cause  of  action  aerne  here,  a  certificate  abroad  will  not 
be  any  bar  to  an  action  in  this  country,  although  at  the  time  of 
making  the  contract  the  bankrupt  resided. abroad,  in  the  country 
where  he  afterwards  obtained  his  certificate,  (a)    But  where  the 
cause  of  action   'accrues   abroad,  a  certificate  in  the  country         [*6°*3 
where  the  cause  accrued,  is  a  bar  to  any  action  in  this  country ,{b) 
And   if  a  bill  of  exchange,  drawn  in  Ireland   upon  a  person 
resident  in  Ireland,  be  accepted,   and  the  acceptor  become  a " 
bankrupt   in  Ireland,  and   there   obtain    his     certificate,  and 
afterwards  be    proceeded    against   in   this  country    upon  the 
bill,  the  court  will  order  an  ex  one  ret  ur  to  be  entered  on  tho 
bail  piece,  on  the  ground,  that  as  the  debt  was  contracted  in 
Ireland  where  the  commission  issued,  it  was  discharged  by  the 
certificate,  (c)   And  if  a  person  draw  a  bill  in  America  in  favour 
of  a  firm  in  America,  who  have  also  a  house  in  London,  upon  a 
person  residing  in  London,  and  the  bill  be  refused  acceptance, 
and  notiee  of  refusal  is  given  to  the  drawer  in  America,  and  the 
drawer  afterwards  beeome  a  bankrupt  and  obtained  his  certifi- 
cate in  America,  it  is  a  bar  in  this  country  to  any  action  against 
the  drawer,  (d)    The  general  rule  of  law  is,  that  debitum  et  con-' 
traclus  sunt  nullius  lociy  and  that  the  payment  of  a  debt,  where* 
ever  it  may  have  been  contracted,  may  be  enforced  in  any  coun- 
try; and  consequently,  whenever  a  creditor  might  prove  under  a 
commission  abroad,  it  should  seem,  on  principle,  that  a  certifi- 
cate should  be  a  bar  to  every  debt  wherever  it  was  contracted. 
But  on  the  other  hand,  great  inconveniencies  might  ensue  from 
fraudulent  certificates  in  remote  countries  being  obtained  before 
a  creditor  here  could  be  apprized  of  the  proceeding,  and  there- 
fore unless  the  contraet  was  made,  or  at  least  in  some  measure 
connected  with  the  foreign  country,  he  should  not  be  prejudiced 


(a)  Quin  v.Keefe,  2  Hen.  BU.  553— Peddcr  v.  Macmaster,  8  T.  R.  609. 
—Smith  v.  Buchannan,  1  East.  6.;  but  see  Burrows  v.  Jemmino,  2  Stpa 


(A)  Potter  v.  Brown,  5  East.  124. 

(c)  Ballantine  v.  Golding/ Cooke,  115. 

(d)  Potter  v.  Brown,  5  East  174. 

Z    7. 
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7thly.  Effect  by  such  certificate.    When  a  certificate  abroad  operates  as  adii- 
of  certificate.  charge  in  thig  eounlry)  jt  seems  that  the  extent  of  the  discharge 

will  depend  upon  the  law  of  the  country  where  the  certificate  is 
obtained,  (a) 
[•606]  *  Where  a  bankrupt  is  discharged  by  his  certificate  from  *debt 

in  one  form,  he  cannot  be  charged  by  the  creditor  for  the  same 
debt  in  another  form  of  action:  and  therefore,  in  the  case  of  Fos- 
ter t\  Surtees,  (6)  where,  by  agreement  between  the  plaintiff*, 
bankers  at  Carlisle,  and  the  defendants,  bankers  at  Newcastle, 
the  plaintiffs  were  weekly  to  send  to  the  defendants  all  their  own 
notes  and  the  notes  of  certain  other  banking-houses;  and  the  de- 
fendants were  in  exchange  to  return  the  plaintiffs  their  own  notes 
and  the  notes  of  certain  other  bankers,  and  the  deficiency,  if  aoj, 
was  to  be  made  up  by  a  bill  drawn  by  the  defendants  in  favoir 
of  the  plaintiffs  at  a  certain  date;  it  was  held  that  the  notes  so 
sent  by  the  plaintiffs  to  the  defendants  constituted  a  debt  against 
them,  which  the  defendants  might  pay  by  a  return  of  notes  accor- 
ding to  the  agreement;  but  if  they  made  no  sueh  return,  or  a 
short  return,  and  gave  no  bill  for  the  balanee,  such  balance  re- 
mained as  a  debt  against  them,  which  was  proveable  by  the 
the  plaintiffs,  under  a  commission  of  bankrupt  issued  against  Ike 
defendants,  on  an  act  of  bankruptcy  committed  after  the  tine 
when  the  bill  for  the  balanee,  if  drawn,  would  have  been  dae  aod 
payable;  and  that  the  plaintiffs  could  not  maintain  an  action  to 
recover  damages  as  for  a  breach  of  contract  against  the  defend- 
ants who  had  obtained  their  certificates*    But,  in  some  cases  s 
creditor  has  an  election  to  shape  his  demand  on  the  bankrupt  ei- 
ther as  a  debt,  or  as  for  a  tort,  and  if  he  adopt  the  latter,  like 
certificate  will  be  no  bar.    Thus,  if  a  bankrupt  to  whom  a  bill 
has  been  delivered  to  obtain  the  payment  when  due,  and  to  re- 
mit to  his  employer,  discount  it  at  a  loss  before  it  was  doe,  and 
embezzle  the  money ,  if  sued  for  this  tort  his  certificate  would  be 
no  bar.  (c)    So  if  bills  be  deposited  merely  as  a  pledge,  if  the 
[*607]         bankrupt  "pledge  them  as  his  own,  he  will  continue  liable  to  a 
special  action  for  this  tort,  (tf) 


(a)  Ex  parte  Burton,  1  Atk.  255.— 1  Mont.  662. 

(6)  12  East.  605. 

(c)  Parker  v.  Norton,  6  T.  B.  695. 

(rf)  Johnson  v.  Spilier,  Dougl.  16r.— Gullen,  113.  391. 
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The  effect  of  the  certificate  as  to  a  debt  which  might  have  been  Nc* con' 

°  tract,  or  pro. 

proved  under  the  commission  may  be  avoided  by  Afresh  contract  mise. 
entered  into  with  the  bankrupt  bona  fide  after  an  act  of  bankrupt- 
cy, even  before  or  after  he  has  obtained  his  certificate,  (a)  All 
the  debts  of  a  bankrupt  continue  due  in  conscience,  notwithstand- 
ing he  has  obtained  his  certificate;  and  though  a  security,  or  a 
promise,  as  a  consideration  for  signing  his  certificate  is  void,  any 
security  given  bona  fide  without  fraud  or  imposition  on  the  bank- 
rupt is  valid  and  binding  upon  him,  though  there  be  no  new  con- 
sideration. (6)  Thus  in  the  case  of  Trueman  v.  Fenton,  (c)  where 
the  bankrupt  after  the  act  of  bankruptcy,  and  after  the  issuing  of 
the  commission,  but  before  he  had  obtained  his  certificate,  gave 
a  promissory  note  in  consideration  of  two  former  bills  of  the  bank- 
rupt being  cancelled,  and  of  an  agreement  not  to  aeeept  a  divi- 
dend under  the  commission,  it  was  held  that  the  certificate  was 
no  bar  to  an  aetion  on  the  note.  And  if  a  bankrupt,  after  obtain- 
ing his  certificate,  undertake  to  pay  any  creditor  the  residue  of 
his  debt,  the  undertaking,  if  made  freely  and  without  fraud,  is 
binding,  (d) 


Y.  OF  MUTUAL  CREDIT  AND  SET  OFF, 

When  at  the  time  of  the  act  of  bankruptcy,  there  were  cross  5.  Mutual 
demands  subsisting  between  the  bankrupt  *and  a  creditor,  the  crcdlr«i^7i 
tatter,  by  setting  offh\%  debt  against  his  demand,  stands  in  abet- 
ter situation,  than  other  ereditors  not  in  that  situation,  who  can 
only  prove  under  the  commission,  and  receive  dividends.     In  . 
equity,  long  anterior  to  the  statutes  permitting  a  set-off  at  law, 
a  party  might  avail  himself  of  any  cross  demand,  and  preclude 

(a)  Cullcn,  386— -1  Mont.  586. 

(A)  Trueman  v.  Fenton,  Cowp.  544. — Birch  v.  Sharland,  1  T.  R.  715. 

(c)  Cowp.  544. 

(J)  Ibid,  and  the  several  cases  collected  in  Cullen,  386  to  388.  and  in  1 
Mont.  587.  n.  p.  where  see  other  points  on  this  subject,  &c7 

(<?)  As  to  mutual  debts  and  credits  between  a  bankrupt  and  other  persons, 
seeBayl.  212  to  £16. 
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5.  Mutual     his  creditor  from  recovering  more  than  the  balance  that  might  be 
cm  l '  due  to  him  on  a  fair  adjustment  of  accounts.     And  though  the 

spirit  of  the  bankrupt  laws  is  to  make  an  equal  distribution 
amongst  all  the  creditors,  yet  this  must  injustice  be  governed  bj 
the  nature  of  the  dealings  between  the  parties,  and  as  it  may  be 
fairly  presumed  that  where  mutual  transactions  have  taken  place 
between  a  bankrupt  and  another  trader,  they  have  respectively 
given  greater  credit  to  each  other  than  would  have  taken  place 
in  any  separate  ex  parte  dealings;  it  is  therefore  just,  that  in  the 
ease  of  bankruptcy  their  mutual  demands  should  be  set-off  against 
each  other.  It  was  therefore  enacted  by  the  Stat.  5  Geo.  2.  e. 
30.  s.  28.  "  That  where  it  shall  appear  to  the  commissioners,  or 
"  the  major  part  of  them,  that  there  hath  been  mutual  credit  giv- 
"  en  by  the  bankrupt  and  any  other  person,  or  mutual  debts  be- 
"  tween  the  bankrupt  and  any  other  person,  at  any  time  before 
"  such  person  became  a  bankrupt)  the  said  commissioners,  or  the 
"  major  part  of  them,  or  the  assignees  of  such  bankrupt's  estate, 
"  shall  state  the  account  between  them  and  one  debt  may  be  set 
"  against  another,  and  what  shall  appear  to  be  due  on  either  side 
•  "  on  the  balance  of  such  account,  and  on  setting  such  debts  against 

*'  one  another,  and  no  more,  shall  be  claimed  or  paid  on  either 
"  side  respectively."  And  by  Stat.  46  Geo.  3.  c.  135.  s.  3.  it  is 
enacted,.  "  That  in  all  eases  in  which,  under  commissions  sf 
"  bankrupt  hereafter  to  be  issued,  it  shall  appear  that  there  bis 
"  been  roqtual  credit  given  by  the  bankrupt  and  any  other  per- 
^•800")  «  gon,  or  mutual  debts  between  the  'bankrupt  and  any  other  per- 
"  son,  one  debt  or  demand  may  be  act  off  against  another,  noi- 
"  withstanding  any  prior  act  of  bankruptcy  committed  b/weh 
"  bankrupt  before  the  credit  was  given  to,  or  the  debt  was  eon- 
"  tracted  by  such  bankrupt,  in  the  like  manner  as  if  no  such  prior 
"  act  of  bankruptcy  had  been  committed,  provided  such  credit  was 
"  given  to  the  bankrupt  two  calendar  months  before  the  date  sad 
"  suing  forth  of  such  commission,  and  provided  the  person  elaim- 
"  ing  the  benefit  of  such  set-off,  had  not  at  the  time  of  giving  inch 
«  eredit  any  notice  of  any  prior  act  of  bankruptcy  by  such  baak- 
"  rupt  committed,  or  that  he  was  insolvent  or  had  stopped  pay- 
"  meot." 

Upon  these  statutes  it  is  observable  that  the  word  credit  is 
jnore  comprehensive  than  the  word  debt,  and  Lord  Mansfield 
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said,  in  the  ease  of  French  v.  Fen.  (a)  that  the  act  of  parliament  5-  Mutual 

■  credit. 

was  accurately  drawn  to  avoid  the  injustice  that  would  he  done, 
if  the  words  were  only  mutual  debts,  and  it  therefore  provides  for 
mutual  credit.  The  snbjeet  of  mutual  credit,  as  far  as  it  relates 
to  hills  of  exchange  and  promissory  notes  may  be  eonsidered  un- 
der the  three  following  heads: 


1st.   The  nature  of  the  debt  and  consideration  upon  which  it 

it  ts  founded.  • 

2d.  The  parties  between  whom  the  mutual  credit  may  exist. 
3d.   The  time  when  the  debt  or  credit  arose. 

I.  With  respect  to  the  debt  or  demand  proposed  to  be  set  nJT9  not  *•  ™?.  n,a* 

'  ....  .         .      t,,|,e  °[  lbc 

only  mulual  running  accounts  are  within  the  statutes,  but  ai«o  debt  tn  be 

other  cross  demands  subsisting  at  the  time  of  the  act  of  bank-setoff- 
ruptey,  and  even  such  debts  have  been  allowed   to  be  set  off  as 
could  not  have  been  brought  into  any  account  in  *equity  betwixt         L         J 
the  parties,  such  as  debts  arising  to  one  party  not  by  contract, 
but  by  reason  of  a  fraud  on  the  other,  and  therefore  not  a  mutual 
credit,  (b)    Even  a  legacy,  which  cannot  be  considered  as  a  de- 
mand arising  from  contract,  has,  when  assented  to  by  the  exec- 
utor, been  considered  admissible  as  a  set-off  against  a  demand  on  - 
the  legatee,  (c)    And  the  illegality  of  the  consideration  will  not, 
in  the  ease  of  bankruptcy,  in  all  cases  preclude  a  person  from 
setting  off  what  is  equitably  due.     And  therefore  it  has  been  de- 
cided, that  a  party  to  a  contract,  on  which  he  has  taken  usuri- 
ous interest,  may  set  off  the  sum  really  advanced  on  the  con- 
tract, (d)    And  a  transaction  has  been  held  to  be  a  mutual  cre- 
dit, though  its  operation  seem  contrary  to  an  agreement  of  all  the 
parties,  for  a  vendor  of  several  parcels  of  goods  sold  to  the  bank- 
rupt, for  which  the  latter  gave  his  acceptances,  payable  at  dif- 
ferent times,  having  received  of  the  bankrupt  at  the  time  one  of 
them  became  due  before  the  bankruptcy,  a  bill  of  exchange  for 
a  greater  amount,  and  given  an  undertaking  to  pay  over  the  dif- 

(o)  Ex  parte  Stevens,  11  Ves.  jun.   27.— Cooke,  554. — 1  Mont.  529.— 
€ullen,  192  to  197. 
(6)  Cullen,  196. 

(c)  Jeffs  v.  Wood,  2  P.  W.  128. 
(<0  Ryall  v.  Rolls,  1  Yes.  375. 
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5.  Mutual  ferenee  when  received,  was  allowed,  though  contrary  to  the  agree- 
l.  The  no.  nient,  to  retain  it  for  the  debt  doe  to  him  anon  the  other  parcels, 
ture  of  the  which  were  not  paid  for  at  the  time  of  the  bankruptcy;  this  eea- 
«et  off.  atituting  a  mutual  credit,  on  the  one  side  to  the  bankrupt  upon  his 

acceptances,  the  obligation  to  pay  which,  at  all  events,  at  a  fu- 
ture day,  was  not  superseded  by  the  agreement;  and  oa  the  other 
by  giving  the  bill,  (a)  The  same  point  was  established  Ex  parte 
Wagstaff,  (b)  in  which  it  was  held  that  an  acceptance  not  due  till 
after  the  bankruptcy  of  the  drawer,  is  capable  of  being  set  off1 
against  a  distinct  debt  due  from  such  acceptor  to  the  drawer 
[*61t]         within  the  clause  of  the  act  as  to  mutual  credit.     And  *  where 
Lord  Cork  gave  the  bankrupt  his  accommodation  notes,  upoa  a 
written  undertaking  to  indemnify,  and  his  lordship  paid  the  notes 
after  the  bankruptcy,  he  was  allowed  to  set  off  the  payment 
against  a  demand  of  the  bankrupt  for  business  done,  (c)    So  if 
the  assignees  of  a  bankrupt  affirm  the  acts  of  the  bankrupt  as  a 
contract,  by  suing  a  party  in  assumpsit,  he  may  have  the  benefit 
of  a  set  off*,  which  he  could  not  have  had  if  he  had  been  sued 
as  for  a  tort.     As  where  goods  had  been  sold  to  a  party  by  wit 
of  fraudulent  preference  in  satisfaction  of  a  debt  due  tohimfroa 
the  bankrupt,  and  the  assignees  sued  him  as  for  goods  sold  sad 
delivered,  thereby  affirming  the  transaction  as  a  contract  of  sale 
by  the  bankrupt; 'the  purchaser  was  allowed  to  avail  himself  of 
a  set  off.  (d)  But  if  a  banker  receive  and  pay  money  on  account  oft 
bankrupt,  after  notice  of  his  bankruptcy,  he  cannot  set  off  tie 
payments  against  the  receipts,  (e)    A  creditor  upon  a  bill  of  ex- 
change or  promissory  note  of  the  bankrupt's  indorsed  to  hia, 
before  the  bankruptcy,  may  set  it  off  against  a  debt  due  from  him 
to  the  bankrupt  for  goods  bought  after  the  indorsement,  and  also 
before  the  bankruptcy,  though  the  bankrupt  did  not  know  that  the 
bill  was  indorsed  to  and  in  the  possession  of  the  party  at  the 
time,  for  the  sending  of  a  bill  into  the  world  is  considered  as 
gaining  a  credit  to  the  party  with  every  person  who  takes  the 


(a)  Atkinson  v.  Elliot,  7  T.  R.  378.— Cooke,  559.  but  see  Ex  parte  Flint, 
1  Swanston's  Rep.  Ch.  30. 
(6)  13  Ves.  jun.  65. 

(c)  Ex  parte  Boyle,  1  Cooke,  561. 

(d)  Smith  v.  Hodgson,  4  T.  R.  211.;  but  see  Thomason  v .  Frcre,  10  Ka»*. 
418.— Cooke,  557. 

(<■)  Vernon  r.  Hankey,  2  T.  R.  113. 
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bill.  (<t)    The  eaae  Ex  parte  Metcalfe  f 6)  may  be  considered  as  5.  Mutual 

crcd  it 

a  case  of  nataal  credit)  A.  and  B.  had  become  bankrupt*,  and  1   inena- 
proof  ia  respeet  to  a  eash  balanee  due  from  A.  to  B.  was  admitt*  ture  of  the 
ed,  bat  the  dividends  were  ordered  to  be  retained  to  reimburse  set  0ff. 
the  estate  of  B.  what  it  might  be  liable  to  pay  on  account  of  an 
advance  of  *bills  from  A.  to  B.  some  of  which  were  dishonoured.         [*612'1 
Where  A.  before  his  bankruptcy,  discounted  certain  bills  with  B. 
and  Co.  his  bankers,  and  they  gave  him  immediate  credit  for  the 
value  of  the  bills  in  his  account  minus  the  discount,  and  a  ba- 
lance was  struck  before  the  bankruptcy,  and  whilst  the  bills  were 
yet  running,  in  favour  of  A.  when  the  bankers  admitted  that  they 
had  in  their  hands  L934.  8&  8d.  due  to  A.,  giving  him  credit  for 
the  bills  then  running,  and  A*  became  a  bankrupt,  and  the  bills 
were  dishonoured,  it  was  held  that  in  an  action  against  the  bank- 
ers for  the^balance  admitted  to  be  due  to  A.  before  his  bankrupt- 
cy, they  have  a  right  to  set  oft*  against  such  claim  the  amount  of 
the  dishonoured  bills,  it  being  a  case  of  mutual  credit,  (c) 

II.  To  constitute  mutuality  of  debts  or  of  credits,  it  is  in  gen-  C.  Iji  what 
eral  neeessary,  that  the  sum  claimed  was  due.  to, the  bankrupt friSltduc' 
and  is  due  to  the  creditor  in  their  own  rights  respectively.  Thus 
a  joint  and  separate  debt  cannot  be  set  off  against  each  other;  (<0 
and  in  the  case  of  the  bankruptcy  of  one  only  of  several  part* 
ners,  the  defendant,  in  an  action  by  assignees  and  solvent  part- 
ners, cannot  set  off,  (e)  and  a  debt  due  to  a  party  as  trustee  for 
another  person,  cannot  be  setoff,  (J)    The  right  to  set  off  in  this  . 
reipeet  appears  to  be  governed  by  the  same  rules  as  prevail  at 
common  law.  (g)    In  the  case  Ex  parte  Twogood,  (h)  under  »se-         r*6l3] 

(a)  Hankey  v.  Smith,  3  T.  R.  507. 

(*)  11  Ves.  jun.  404.— Madden  v.  Kempster,  1  Campb.  12.  3.  P. 

(c)  Arbouin  v.  Tritton,  1  Holt,  Ca.  Ni.  Pri.  408. 

(d)  Ex  parte  Twogood,  11  Ves.  jun.  519.— Ex  parte  Stevens,  11  Ves.  jun. 
-7—1  Mont.  552—1  Chitty  on  Pleading,  3d  edit.  554,  5. 

(0  Staoiforth  v.  Fellows,  1  Marsh.  184. 

C/J  Fair  v.  M'lver,  16  East.  ISO. 

(S)  Tidd's  Prac.  4th  edit.  598,  9.  and  see  the  set-off  of  one  judgment 
against  another,  id.  895,  6.  and  see  1  Chitty,  3d  edit.  554.  558  to  560. 

(A)  11  Ves.  jun.  517.  but  sec  the  cases  at  law  in  Tidd's  Prac.  4th  edit. 
895,  6.  where  a  joint  demand  has  been  set  off,  with  the  concurrence  of  the 
partners,  against  a  separate  demand,  and  vice  versa.  It  appears  equitable 
that  where  all  the  partners  agree  to  set  off  their  joint  demand  against  the 
demand  of  a  separate  creditor  of  one  of  them,  it  should  be  allowed,  so  as  to 
prevent  his  entire  demand  being  recoverable.  But  in  case  of  bankruptcy, 
creditors  might  be  prejudiced  by  such  an  arrangement,  and  the  difficulties 
in  effecting  it  would  be  insurmountable,  1  Chittv  on  Pleadine,  3d  edit.  549. 
558  to  560.  '  & 
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5.  Mutual       pa  rale  commissions  of  bankruptcy)  relief  in  the  nature  of  set  off 
^lifwhat     against  a  separate  creditor  of  the  bankrupt,  indebted  to  the  part- 
right  due.      ncrship  to  a  greater  amonnt  was  refused,  and  Lord  Eldon,  after 
pointing  oot  the  ineonveniencies  that  might  ensue  if  he  allowed 
the  petition,  said  that  there  was  a  good  deal  of  natural  equity  in 
the  proposition  upon  which  the  petition  stood,  but  that  pursuing 
it  through  all  its  consequences,  it  would  so  disturb  all  the  habit- 
ual arrangement  in  bankruptcy  that  he  dare  not  do  it.    But  uo- 
derparticiilar  circumstances  where  great  injustice  would  otherwise 
prevail,  exceptions  to  this  rule  are  allowed.     Thus  where  a  per- 
son gave  a  note  to  his  bankers  on  account  of  a  supposed  balance 
due  to  them,  but  in  which  there  was*  mistake,  and  the  bankers 
indorsed  the  note  to  another  firm,  consisting  of  so  me  of  the  part- 
ners in  the  banking  house;  the  maker  of  the  note  may  set  off  the 
debt  due  to  him  from  his   bankers,   to  an   action    commented 
against  him  on  the  note  by  the  firm  who  hold  it,  the  knowledge 
of  one  of  the  partners  in  such  firm,  being  deemed  equivalent  to 
notice  to  all,  and  consequently  they  were  affected  by  the  state  of 
accounts  between  the  maker  of  the  note  and  his  bankers,  (a)  And 
in  Ex  parte  Stevens,  (b)  an  equitable  set-off  under  cireuostanees, 
was  allowed  when  there  could  be  none  at  law.     In  thai  ease 
bankers  directed  to  lay  out  money  in  navy  annuities,  but  not  bar- 
ing done  so,  represented  that  they  had,  and  made  entries,  and 
accounted  for  the  dividends  accordingly;  and  they  took  a  joist 
promissory  note  from  the  party  under  that  supposition,  and  her 
brother,  to  secure  an  advance  from  them  to  him,  upon  which  the 
assignees,  under  their  bankruptcy,  sued  him  alone,  and  an  order 
was  made  for  proof  of  the  balance,  setting  off  the  debt  upon 
the  note,  and  that  the  note  should  be  delivered  to  her  as  if  she 
had  paid  it. 
(•614)  MIL  Consistently  with  the  rule  by  which  no  creditor,  whose 

when'the™*  del)t  did  not  accrue  before  the  bankruptcy,  can  prove  under 
mutual  debts  a  commission,  and  also  upon  the  express  words  of  5  Geo.  Sc.30. 
..?r,"edlU  «.  28.  and  the 46  Geo.  3.  c.  13a.  s.  3.  relative  to  mutual  debts  and 
credits,  no  debt  can  be  set  against  another  by  way  of  set  off  un- 
less both  respectively  accrued  or  were  given  before  bankruptcy  or 


(a)  Puller  v.  Roe,  Peakc,  197. 

(b)  11  Ves.jun.  24. 


arose. 
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two  caleadar  no«ib«  before  the  cemntissioo  where  there  has  been  5.  Mutual 
a  secret  eel  of  bftskrnptejr.  (a)    Thiie  where  baakers  aeeepted  $t  TlM5  tlfne 
bills  9J  eiehange  lor  the  Aeeowmdattai  of  a  trader,  and  he,  af-  when  the  mu- 
ter eomsittiag  aaaet  of  bankruptcy,  lodged  money  in  their  hands  credit*  arose. 
to  pay  the  bills,  it  was  held  that  as  the  money  was  deposited  af- 
ter an  aet  of  bankruptcy,  the  assignees  might  reeover  it,  and  the 
bills  eoald  not  be  set  off,  (b)  and  it  has  been  recently  held,  that 
to  enable  the  holder  of  a  bankrupt's  acceptances  to  avail  himself 
of  them  in  an  action  by  the  assignees  against  himself  on  his  own 
acceptances,  by  way  either  of  set  off  or  of  mutual  credit,  he  must 
most  distinctly  prove  either  that  the  obligation  on  himself  to  pay 
the  bill  no  set  off  subsisted  before  the  bankruptcy,  or  that  there 
was  a  mutual  credit  created  in  the  origin  of  the  bills,  (c)    Yet, 
if  the  ground  of  the  proposed  set  off  eonstitnted  a  credit,  though 
not,  strictly  speaking,  a  debt,  before  the  aet  of  bankruptcy,  it 
may  be  aet  off  under  the  clause  of  mutual  credit  (d)    A  demand 
arising  upon  an  instrument  payable  after  the  bankruptcy,  may, 
if  made  before,  be  set  off,  if  it  is  payable  unconditionally  on  a  day 
certain,  (e)   And  a  bill  or  note  payable  unconditionally,  and  giv- 
en by  a  principal  to  a  surety  *by  way  of  indemnify,  may  be  set        [*6l0] 
off.  (f)   And  a  person  who  lends  notes  of  hand,  and  receives  from 
tbe  borrower  a  memorandum  promising  to  indemnify  him,  may  set 
off  the  antount  of  any  of  these  notes  paid  by  him,  after  the  bank- 
raptey  of  the  borrower  to  a  demand  from  the  assignees  for  a  sum 
due  to  the  borrower,  (g)   But  a  debt  contracted  after  notice  of 
the  aet  of  bankruptcy  cannot  be  set  off.  (h) 

A  bill  or  note  indorsed  to  the  claimant  after  the  bankruptcy 
cannot  be  set  off,  although  we  have  seen  that  it  may  be  prov- 
ed; (i)  and  it  is  incumbent  on  an  indorsee  to  shew  that  the  in- 
dorsement was  made  before  the  bankruptcy;  but  the  possession 

<■  » 

(a)  Tamptin  v.  Diggings,  2  Campb.3lS.~ Culten,  197.-1  Holt,  C.  N.  P. 
111.  in  note*. — Otighterlony  v.  Easterby,  4  Taunt,  8?8. 

{b)  Tamplin  *.  Diggings,  2  Campb.  312. 

\c)  Otighterlony  v .  Easterby,  4  Taunt.  888. 

(4  Cullen,  199. 

(c)  Ex  parte  Prescott,  1  Atk.  231.— Smith  v.  Hodson,  4  T.  R.  211.  At- 
kinson  v.  Elliot,  7  T.  R.  SH. 

(/)  Dobson  v.  Lockart,  5  T.  R.  133. 

CO  Ex  parte  Bovle,  Cooke,  561 1  Mont.  541. 

(A)  Hawkins  v.  Penfold,  2  Ves.  jun.  550.— Vernon  v,  Hankey,  2  T.  R. 
113.— 1  Mont.  540. 

(0  March  v.Chambers,  Bull.  N.  P.  180.— 2  Stra.  123 4.— Dickson  v.  Evanv 
6  T.  K.  57,— Cooke,  552. 
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5.  Mutual  by  the  payee  of  a  note,  atade  before  the  bankruptcy,  seen*  to  af. 
3rdThe  time  ford  «m*"*M*  preemptive  evidence  that  it  came  into  hit  pot- 
when  the  session  at  the  time  it  bears  data,  (a)  In  a  recent  earn  where  t* 
rc^diu  bU  *n  Mtioa  by  the  assignees  of  a  bankrupt  for  a  debt  me  to  ibe 
arose.  bankrupt's  estate,  the  defendant  set  off  notes  in  his  poneuiis  it- 

sued  by  the  bankrupt  before  his  bankruptcy*  it  was  keU,lkat 
proof  that  notes  to  the  amount  of  the  set  off  came  into  lb  iefcs- 
dant's  hands  three  or  four  weeks  before  the  bankruptcy,  «ia«at 
fieient  evidence  from  which  the  jury  might  infer,  that  he  wis  is 
possession  of  them  at  the  time  of  the  bankruptcy,  without  identify- 
ing them  with  the  notes  produced,  (Jb)  Though, in  thiseasc,  ifeddt, 
as  against  a  bankrupt,  existed  before  the  bankruptcy,  yet  it  vu 
not  to  the  same  party,  and  though  we  have  seen  that  iuebadeat 
is  allowed  to  be  proved  by  the  Stat.  7  Geo.  1.  e.  31.,  that » verj 
different  from  the  operation  of  a  set  off;  for,  by  the  former, » 
new  eharge  at  least  is  brought  upon  the  estate,  which  it  would  Mi 
[♦616]  *have,  been  liable  to  at  the  time  of  the  bankruptcy*  but  whkk 
therejls  in  the  latter,  and  a  creditor  cannot  be  permitted  to  vary 
the  relation  in  which  he  stood  to  the  bankrupt's  estate  at  that 
time,  by  an  act  ex  post  facto,  in  a  transaction  with  a  third  party, 
and  thereby  to  put  himself  in  a  better  condition  than  the  rerttf 
the  creditors,  (c)  In  the  case  of  Dickson  v.  Evans,  Lord  Ke* 
yon,  observing  upon  this  rule,  said,  "  It  would  be  most  uajutii- 
deed  if  one  person,  who  happens  to  be  indebted  to  another  at  tie 
time  of  the  bankruptcy  of  the  latter,  were  permitted,  by  toy  in- 
trigue between  himself  and  a  third  person,  so  to  change  kit  •*■ 
situation,  as  to  diminish  or  totally  destroy  the  debt  die  to  the 
bankrupt,  by  an  act  ex  post  facto.  In  eases  of  this  sort,  tkt 
question  must  be  considered  in  the  same  manner  as  if  it  had  an- 
sen  at  the  time  of  the  bankruptcy,  and  cannot  be  varied  by  any 
change  in  the  situation  of  one  of  the  parties."  So  a  bill  of eX* 
change  bona,  fide  negociated  by  an  indorser  before  an  act  of  bank- 
ruptcy by  the  acceptor,  and  taken  up  and  paid  by  such  indorser 
after  the  bankruptcy,  cannot  be  set  off  by  him  under  the  conou* 
sioa  against  the  acceptor.  This  point  was  established  in  the  ease 
Ex  parte  Hale,  (d)  and  in  that  case  the  Chancellor  said,  "  'aJ 

(a)  Dickson  v.  Evans,  6  T.  R.  5?. 
(6)  Moore  v.  Wright,  6  Taunt.  517.-2  Marsh.  209.  S.  C 

(c)  Ex  parte  Hale,  3  Ves.  jun.  304— Dickson  v.  Evans,  6  T.  R.  »•     m 

(d)  3  Ves.  jun.  304.;  see  also  Hankey  -p.  Smith,  3T.R.  509-DiOion . 
Evans,  6  T.  R.  57. 
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thre  £to  that  you  awe  the  estate,  and  prom?  the  lAOO. '  I  tee  no  ■-  Mutual 
objeetion  to  that,  bat  yarn  eaanot,  by  paying  that  bill,  pat  yourself  3*CThe  time 
in  a  better  situation  than*  any  other  creditor.    There  was  no  mu- when  the 
tual  credit.    There  was  a  debt  created  upon  the  estate,  and  doe  ^credits  tS 
at  the  time  of  the  bankruptcy,  but  that  debt  was  not  due  to  you;  arose- 
therefore,  in  that  respeet,  the  set  off  fails.     In  the  latter  ease  ci- 
ted, (a)  there  was  no  prejudice  to  the  estate;  it  made  no  larger 
tlesatmdV'    The  statute  40  Geo.  3.  c.  135.  s.  3.  has  provided  that 
mutual  debts  and  credits  contrasted  *or  grown  .alter  a  secret  and        [»flI7] 
uaknown.  aat  of  bankruptcy ,  two  calendar  months  before  lliedate 
of  the  commission  may  be  set  off. 


VI.  GENERAL  EFFECT  OF  BANKRUPTCY  ON  THE  PROPERTY  OF 

THE  BANKRUPT  AND  OF  OTHERS. 

In  considering  who  may  indorse  a  bill,  (6)  and  by  and  to  whom  1.  The  pro. 
payment  may  be  made,  (c)  several  of  the  points  relating  to  bank-  fank^rum* 
roptey  hare  neeessarily  been  considered.    A  few  others  remain  and  contracts 
to  be  stated,  which  may  be  arranged  under  the  following  heads,  b^him.  mX* 
aa  they  relate  to 

ist.  The  property  of  the  bankrupt,  and  contracts  entered  into 

by  Mm. 
2dly.  Uie  property  of  others. 

First.  The  uniform  principle  laid  down  by  the  courts  upon 
this  subject  is,  that  assignees  takes  a  bankrupt's  property  in  the 
same  situation,  and  subject  to  the  same  burthens  as  the  bankrupt 
himself  had  it,  and  they  stand  in  his  place,  and  are  bound  by  all 
acts  fairly  done  by  him  in  relation  to  his  property,  and  that  this 
remains  in  their  hands  subject  to  all  equitable  liens,  by  which  it 


(a)  Ex  parte  8eddon. 

b)  Ante,  149  to  159. 

c)  Ante,  360  to  364. 


{■ 
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6.  Effects  of  wa*  a&eted  in  the  hands  of  the  bankrupt  himselfc  (a)  AndUoagb 
bankruptcy,  ^  ^^  ^  ^^  can||oi  glrie<r|y  ^  aasispad  a*  law,  yet  if  a  baa  k> 

1.  The  pro.    rupt  before  hU  bankruptey,  for  a  valuable  consideration,  and 

perty  of  Uk 

bankrupt,  '    without  fraud,  assign,  to  a  creditor,  a  debt  or  bill  of  eieaaage  or 

and  contracts  note>  lt  w|||  be  blading  on  the  assignees,  (b)  And  if  a  bill  or 
by  him.  note  be  not  capable  of  delivery  at  the  time,  a  transfer  oil!*  With- 
out delivery,  will  be  binding  upon  the  assignees,  provided  untie* 
[*6le]of  the  assignment  *be  given  to  line  debtor,  (e)  BtJt  aa  soon  at 
the  security  is  eanable  of  being  delivered,  H  must  be  bedded  oter, 
for  if  it  remain  in  the  hands  of  Ike  bankrupt,  the  assignees  wiH 
be  entitled  to  it.  (d)  And  where  a  trader  delivered  a  biH  fsr  t 
valuable  consideration  to  another,  previously  to  an  aot  of  bank- 
ruptcy, and  forgot  to  indorse  it,  it  was  held  that  lie  might  indorse 
it  after  his  bankruptcy,  (e)  And.  if  the  bankrupt  has  ne  bene6* 
eial  interest  or  valuable  property  in  a  bill,  as  where  it  is  accept* 
ed  by  another  for  bis  accommodation,  he  may,  after  an  act  sf 
bankruptcy,  indorse  it,  so  as  to  convey  a  right  of  action  thcrees 
to  a  third  person  against  the  accommodation  aeeepfor.  (/)  And 
,  in  Willis  v.  Freeman,  (g)  where  the  bill  was  drawn  by  the  bank- 
rupt partly  for  value,  and  partly  for  accommodation,  and  he  in- 
dorsed it  after  his  act  of  bankruptcy  lo  a  creditor,  it  was  held 
that  the  latter  might  recover  on  the  bill  the  difference  between 
the  real  debt  and  the  whole  sum  for  which  the  bill  was  draws. 
And  assignees  cannot,  any  more  than  the  bankrupt  himself  eon M, 
hold  property  obtained  by  his  fraud  or  crime,  and  therefore,  tbey 
have  been  held  liable  to  restore  money  received  by  them  spas 
bills,  which  he  bad  got  in  return  for  one,  of  which  he  knee  the 
acceptance  was  a  forgery.  (/*) 

So  bills  of  exchange,  or  promissory  nates  indorsed  by  the  bank- 
rupt after  he  had  dishonoured  bifls,  and  been  otherwise  irregular 


(a)  Parker  v.  EHiason,  1  East.  544.-5  T.  R.  133.— 3  T.  R.  599-— Cullem 
185,  6. 

<b)  Rowe  v.  Dawson,  I  Ves.  jun.  331.— Graff  v.  Greffulkc,  1  Campb.  89. 

(e)  Brown  v.  Heathonte,  I  Atk.  169.*-Lemprier*  v.  Pasley,  2  T-  H.  485. 
— CuUen,  189.  190.  308— 1  Mont.  342, 343,  344. 

(d)  Jones  v.  Gibbons,  9  Ve*.  jun.  410.— Cooke,  349  to  352. 

(*)  Smith  o.  Pickering,  Peake's  Ca.  Ni.  Pri.  50.— RoHeslon  v.  Hibbert,  ^ 
T.  R.  411. 

(/)  Arden  v.  Watkins,  3  East.  317.— Wallace  v.  Hardacre,  1  Campb.  46, 
7-:  but  qualified  in  notes,  id.  179. 

(g)  12  East.  656. 

Harrison  v.  Walker,  Peake's  Ca.*tt.  Pri.  111. 
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ie  hit  paymeits,  may  be  retained  by  the  indorsee,  mless  it  were  6.  Effects  of 

known  to  him  at  the  tine  that  the  insolvency  of  the  bankrupt  &c. 

was  decidedly  a  general  inability  to  answer  his  engagements,  (a)  *•  The?*?' 

*8o,  if  a  trader,  after  he  has  committed  a  secret  aet  of  bankrupt-  bankrupt, 

cy,  indorse  a  bill  of  exchange  to  a  creditor,  who  receives  the  mo-  fnd  "m* 
4  °  7  tracts  enter- 

wy  doe  oft  the  bill  before  a  commission  issues  against  the  trader,  ed  into  by 

sseh  payment  is  protected  by  the  statute.  (»)  hira*  r«619-i 

Bat  if  the  holder  of  a  bill  of  exchange  give  time  to  an  aeeep-  i 

tor,  upon  condition  that  he  shall  pay  interest,  and  the  acceptor 
afterwards  pay  the  bill  after  having  committed  a  secret  act  of 
bankruptcy,  this  is  a  payment  of  a  loan  of  money  (c)  at  interest, 
and  not  a  payment  in  the  course  of  trade,  (d)  But  a  payment  by 
a  trader,  after  having  had  time  given  him  for  payment,  but  not 
upon  an  over-due  security,  may,  as  it  seems,  be  protected  by  the 
statute,  (e)  A  payment  of  a  bill  before  it  is  due,  (f)  or  upon  a 
trader's  soliciting  his  creditor  to  receive  the  money,  seems  not  to 
be  a  payment  in  the  course  of  trade,  (g) 

Where  the  bankrupt  ha*  aceepted  bills  for  goods  which  he  has 
purchased,  this  does  not  divest  the  right  of  the  vendor  to  stop  the 
goods  in  transitu  upon  the  bankruptcy  of  the  vendee,  (ft) 

2dly.     With  respect  to  the  property  of  others  in  the  hands  of  a  2d.  The  pro- 
bankrupt,  it  is  frequently  affected  by  his  bankruptcy,  either  in  the  JJJ^ 
ease  of  tiens,  or  of  his  being  reputed  owner*    A  banker  has  a  lien 
for  the  general  balance  due  to  him  upon  bills  or  notes  in  his  hands 
paid  in  generally,  (i)    So  a  person  has  a  lien  upon  all  property 
placed  in  his  possession  as  a  consideration  *for  his  acceptance  of        [#620j 
a  bill,  which  he  is  liable  to  pay  after  the  bankruptcy  of  the  own* 
er  who  made  the  deposit,  (k)    Property  in  the  possession  of  a 
bankrupt,  though  he  be  not  the  real  owner,  will  pass  to  his  as- 

■ 

(a)  Anon.  1  Campb.  491.  in  notes. 

(6)  Hawkins  v.  Fenfold,  2  Vet.  550. 

(c)  Copland  v.  Steine,  8  T.  R.  199. 

(<*)  Vernon  v.  Hall,  2  T.  R.  684,  ante,  611. 

(e)  Per  Eyre,  J.  in  Holmes  v.  Wennington,  2  Bos.  fc  Pul.  399. 

{/)  Per  Heath,  J.  in  Cox  v.  Morgan,  2  Boa.  &  Pa).  398. 

(?)  Id.  ibid,  and  Singleton  v.  Butler,  1  Bos.  &  Pul.  283.  See  various 
decitiom  ae  to  payment*  by  and  to  bankrupt*,  in  I  Mont.  311  to  324.  Culfat, 
234  to  239. 

(A)  Lickbarrow  v.  Mason,  2  T.  R.  63.— Solomons  v.  Ntssen,  2  T.  R.  674. 
-Hodgson  v.  Lor,  7  T.  R.  440.— Kiniock  v.  Craig,  3  T.  R.  119.— Cullen, 
266.— 1  Mont.  265. 

(0  Jordan  v.  Le  Fevre,  1  Esp.  66.— Davis  v.  Boucher,  5  T.  R.  488. 

(*)  Hammonds  v.  Barclay,  2  Bast.  227. 
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6.  Effect  of    sieoeet,  on  the  ground  of  his  being  reputed  owner  trader  the  Stai. 

£kruptcy'si.J.i.e.l9...io,li. 

2d.  The  pro-     |D  the  ease  of  the  bankruptcy  of  a  faetor  or  banker,  Mile  re- 

crs.  mitted  to  them,  and  entered  short  while  unpaid,  and  bilk  paid  in 

generally,  to  be  received,  and  not  discounted  or  treated  at  eash, 
and  bills  sent  for  a  particular  purpose,  are  not  affected  by  the 
bankruptcy  of  the  factor  or  banker,  and  the  property  in  them  is 
not  altered,  and,  they  or  the  proceeds  reeeired  by  the  assignee*, 
must  be  returned  by  them  to  the  principal)  subject  to  sack  lkaai 
the  factor  or  banker  may  have  (hereon,  (a)  and  this  has  keen  ss 

(a)  Ante,  158. — Zinch  v.  Walker,  2  Bla.  Rep.  1154_Brown  v.  Kewky, 
2  Bos.  &  Pul.  523.— Bolton  v.  Richard,  6  T.  U.  139— 5  T.  R.  215.  494^-1 
East.  547.  550.— Paley  P.  &  A.  71. 

Ex  parte  Sargeant,  1  Rose,  153. — Ex  parte  Sellers,  18  Ves.  jun.  229.  S.  P. 
The  proceeds  of  short  bills  were  ordered  to  be  returned,  unless  upon  enqui- 
ry, it  should  appear  thai  with  the  knowledge  of  the  party  depositing  them, 
or  from  the  habits  of  dealing  between  the  parties  they  were  to  be  considered 
as  casb;  the  onus  of  proving  which  lies  in  the  assignees  of  the  bankrupt 
banker.  Per  the  Lord  Chancellor.  It  is  quite  clear  that  short  bills  in  the 
possession  of  bankers,  are  to  be  considered  as  still  remaining  fo  the  possei* 
sion  of  the  parties  by  their  agents  to  be  specifically  returned;  and  if  these 
bills  were  written  short,  the  petitioner  could  have  compelled  Kensington  and 
Co.  so  to  settle  with  Burrough,  as  uot  to  break  in  upon  his  claim.  Tnat  they 
were  not  written  short,  amounts  to  nothing,  unless  there  be  a  concurrence 
manifested  at  the  time,  or  to  he  inferred  from  the  habits  of  dealing  betveea 
the  parties,  that  they  were  to  be  considered  as  cash;  if  they  were  there  vita 
the  petitioner's  knowledge  as  Cash,  and  the  drawing  or  entitled  to  draw  upon 
them  as  having  that  credit  in  cash,  he  would  thereby  be  precluded  from  re- 
curring to  them  specifically;  but  it  is  upon  them  to  prove  that  to  he  tie 
case,  and  petitioner  is  therefore  entitled  unless  they  have  been  carried  to  hit 
credit  as  cash,  with  his  knowledge  or  consent. 

Ex  parte  Pease  and  others,  in  the  matter  of  Boldero,  1  Rose,  333.   19 
Ves.  jun.  25.    Bills  remitted  by  a  country  bank,  to  their  banker  in  London, 
remaining  at  his  bankruptcy  in  his  hands  undue  or  unapplied,  according  to 
the  authority  given,  or  afterwards  coming  to  the  hands  of  the  assignees,  sad 
the  proceeds  received,  restored,  and  paid  to  the  remitters,  taking  ftp  the 
acceptances  on  their  account,  and  subject  to  the  banker's  lien  for  any  salaace 
by  the  contract,  remaining  the  property  of  the  remitters,  in  the  bands  of  the 
banker,  as  agent  for  a  particular  purpose*  namely  to  hold  until  due,  and  re- 
ceive the  proceeds,  then  first  forming  an  item  in  the  cash  account.  The  cir- 
cumstance of  the  bill  being  written  short,  is  only  evidence  of  a  trust  proved 
in  this  instance  by  express  declaration,  or  other  evidence  eomvalent.   En- 
tries in  bankers  books  not  proved  to  have  been  communicated  to  the  custo- 
mer, not  evidence  against  but  may  be  for  him.  The  statute  21  Jac.  1  c  19. 
a.  11.  not  applicable  to  bills  in  the  hands  of  a  banker  written  snort,  or  seat 
for  a  particular  purpose,  the  trust  accounting  for  the  possession  being  coo. 
sidered  as  goods  in  the  hands  of  a  factor  with  the  single  distinction  that  be 
cannot  pledge;  but  if  the  bills  are  dealt  with  before  bankruptcy,  the  money 
cannot  be  followed,  as  if  dealt  with  afterwards  it  may. 

Ez  parte  Rowton,  17  Ves  jun.  426.— 1  Rose,  15.  S.  C— Short  bills  remit- 
ted by  a  country  bank,  to  their  banker  in  London,  standing  at  the  bankrupt- 
cy of  the  latter  entered  short  in  the  usual  way,  not  being  due.  Ordered,  on 
petition  in  the  bankruptcy,  to  be  .delivered  up  by  the  assignees  to  the  coon- 
try  bank,  who  not  beine  creditors  when  the  petition  was  presented,  the  cats 
balance  being  against  them,  had  since  become  so,  turning  it  in  their  f&vour 
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*held,  Botwithttanding  thoit  the  banker  According  to  custom  en*        C*65ll 
ter  the  bills  a«  cash  in  hit  easterners accounts,  'charging  interest  ^  *     t°  f 
for  the  time  they  bare  to  ran,  provided  the  bmlanee  of  the  eash  See. 
account  at  the  time  of  the  bankruptcy,  be  in  favor  of  the  custom-  ^rt^  £{£ 
cr.  (a)    In: a  late  ease  (0)  it  was  held  that  a  customer  paying ers. 
bill*,  not  due,  into  his  bankers  in  the  country,  whose  practice  it        [••**  I 
was  to  credit  their  easterners  for  the  amount  of  such  bills,  if  ap- 
proved, at  cash  (charging  interest,)  is  entitled  to  reeover  back 
sueh  bills  in  specie  from  the  bankers  becoming  bankrupt;  the  ba- 
lance of  his  eash  account,  independant  of  sneh  bills,  being  in  his 
favour  at  the  time  of  the  bankruptcy:  and  if  payment  be  after- 
wards received  upon  such  bills  by  the  assignees,  they  are  liable 
to  refund  it  to  the  customer  in  an  action  for  money  had  and  re- 
ceived; and  Lord  fillenborough  observed,  that  "  every  man  who 
pays  bills  not  due  into  the  hands  of  the  banker,  places  them 
there,  as  in  the  hands  of  his  agent,  to  obtain  payment  of  them 
when  due.    If  the?  banker  disconnt  the  bill,  or  advance  money 
upon  the  credit  of  it,  that  alters  the  ease;  he  then  acquires  the 

by  taking  up  the  bankrupts  acceptances  on  their  account.  The  order  was 
mode  without  requiring  the  petition  to  be  amended  by  stating  that  fact;  but 
upon  consent  of  the  crown  holding  an  extent  for  acceptances  of  the  bank- 
rupt, on  account  of  duties  reserved  and  remitted  specifically  by  the  country 
bank. 

Ex  parte  Buchanan,  in  the  matter  of  Kensington,  1  Rose,  280.  An  order 
was  made  upon  the  provisional  assignee  to  deliver  up  short  bills  in  the  hands 
of  bankers  at  the  time  of  their  bankruptcy,  the  estate  being  indemnified 
against  their  outstanding:  acceptances  on  account  of  the  petitioner. 

Ex  parte  The  Burton  Bank,  &c.  2  Rose,  162.  These  were  petitions  pre- 
sented  in  the  bankruptcy  of  Messrs.  Whitehead,  Howard,  andCc.  bankers  in 
London,  by  their  correspondents  in  the  country,  for  the  purpose  of  having 
certain  short  bills  of  the  petitioners,  which  were  in  the  possession  of  the 
bankrupts  at  the  time  of  the  bankruptcy,  delivered  up,  indemnifying  the 
bankrupts  estate  against  its  liability  for  the  petitioners.  The  right  was  eon- 
sidered  so  indisputable  that  the  following  orders  were  taken  by  consent. 

Ex  parte  Harford.  The  provisional  assignee  to  retain  the  cash  balances, 
and  the  cash  received,  and  on  the  short  bills  paid,  and  also  a  sufficient  num- 
ber of  short  bills  unpaid  to  cover  the  amount  of  Whitehead  and  Co's  ac- 
ceptances, and  he  is  to  deliver  over  to  Harford  and  Co.  the  residue  of  the 
said  bills,  notes,  and  securities.  It  is  further  understood,  that  the  cash  and 
notes  retained,  are  to  be  given  up  as  Harford  and  Co.  produce  the  acceptan- 
ces cancelled. 

Ex  parte  The  Burton  Bank*— The  provisional  assignee  consents,  that  all 
bills,  &c.  shall  be  delivered  up  upon  the  petitioner  leaving  such  sum  as  to* 
gether  with  the  cash  balance,  equals  the  acceptances  outstanding. 

Note,  an  extent  had  been  issued  on  the  part  of  the  crown;  but  there  was 
enoagh  to  satisfy  it  without  resorting  to  the  short  bills,  nor  were  they  sche- 
duled among  the  property  seized  under  it.    See  Ex  parte  Rowton,  1  Rose, 

(a)  Giles  v.  Perkins,  9  East.  12 Paley  P.  &  A.  71. 

{b)  Giles  v.  Perkins,  9  East.  12. 


BAV&JtOFTOr. 

6.  Effect  of  entire  property  ia  it,  er  baa  alien  en  it  pre  taste  for  Ma  arfVaaet, 
bankruptcy,  The  onl>  ^ittereace  between  the  practice  elated  of  Londm  ait 
2d.  The  pro*  country  bankers  ia  thia  respect  is,  tkat  the  fanner,  if  overdraws; 

perty  of  oth.  hag  a  lien  0Q  the  ^u  depoeiled  with  him,  though  not  iadorses, 

era* 

whereas  the  country  banker,  who  always  takes  the  hiJ J  indorse**, 
has  net  only  a  lien  apoa  it,  if  his  aeeoaat  be  overdrawn,  bat  has 
also  his  legal  remedy  upon  the  bill  by  the  indorsement*  bat  an- 
ther of  them  ean  have  any  lien  on  sueh  bills  until  their  aeassat 
be  overdrawn;  and  here  the  balance  of  the  eash  aeeoaat  at  the 
time  of  the  bankraptey  was  in  favour  of  the  plaintiffs." 

80  in  the  ease  of  Ex  parte  Bayers,  (a)  where  A.  abroad  essv 
missions  fi.  in  London,  to  send  him  foreign  coin,  with  parties!*/ 
[*623]        directions  as  to  the  manner  and  time  •of  sending  it*  and  resuti 
bills,  which  B.  discounts,  and  the  coin  required  not  being  to  be 
had  in  Jtagland,  sends  two  remittances  not  equal  to  the  amount  sf 
A/s  bills  to  Lisbon  for  the  purpose  of  procuring  it)  with  direetises, 
if  it  cannot  be  had,  to  return  the  bills.    The  eota  not  being  te  be 
had,  bills  nearly  to  the  amount  of  the  remittances  to  Lisbon,  not 
indorsed  by  the  correspondent  there,  are  returned,  and  £.,  ia  the 
interval,  becoming  bankrupt  are  received  by  his  assignees?  A. 
was  heki  to  have  a  right  to  those  bills  upon  the  particular  cir- 
cumstances, the  Lord  Chancellor  expressing  much  doubt,  whether 
sueh  right  would  exist  in  the  ease  of  a  remittance  to  buy  gesdi 
in  the  way  of  trade. 

And  on  the  same  principle  in  Hassall  t?.  Smithere,  (e)  it  wai 
held  that  a  remittance  in  bills  and  notes  lor  a  specific  partcse, 
viz.  to  answer  acceptances,  received  by  the.  administrator,  is 
consequence  of  the  death  of  the  party  to  whom  it  waa  itmkted* 
was  not  general  assets,  the  speeiBe  purpose  operating  si  a  lies, 
which  would  also  be  the  effect  upon  a  bankruptcy. 

But  if  the  holder  of  bills  deliver  them  to  a  banker,  expressly  et 
the  terms  of  discount,  or  if,  by  tfce  course  of  dealing  between  the 
customer  and  banker,  bills  received  by  the  latter  are  understood  ty 
both  parties  as  eash  minus  the  discount,  and  the  customer  it  it 
liberty  to  draw  on  account  thereof,  beyond  the  amount  of  esse » 
the  hands  of  the  banker,  then,  in  the  event  of  the  bankraptey  of 
the  banker,  the  assignees  are  entitled  to  the  bills,  (c) 

(u)  5  Ve§.  jun.  169.  (6)  12  Ves.  jun.  119. 

(c)  Ante,  1j8.— Car*uirt»  t>.  Bates,  3  Campb.  3ol. 
Uaratairs  and  others,  assignees  of  Kensington  v.  Bates,  3  Campb*  301 


BANKRUPTCY. 


A  party  to  a  bill  or  note  who  has  become  insolvent  any  be        (**£*] 
discharged  from  liability  by  the  operation  of  an  insolvent  act  (a)  bink^ptcyf 
Id  a  late  ease,  where  after  the  first  day  of  July,  1809,  mentioned  &c. 
in  the  Insolvent  Debtors  Act,  49  Geo.  8.  e.  115.,  a  promissory  inters!* 
note  was  given  for  an  antecedent  debt,  it  was  deeided  that  as 


payee,  the  maker  wonld  have  been  discharged  nnder 
this  act,  but  that  be  was  not  as  against  a  person  to  whom  the 
note  was  subsequently  indorsed,  (b) 

Where  bankers  discount  s  bill  of  exchange  for  a  customer,  giving  him  cred- 
it for  the  amount  of  the  bill,  and  debiting  him  with  the  discount,  the  bill 
becomes  the  property  of  the  bankers,  and  upon  their  bankruptcy  their  as- 
signees may  maintain  an  action  upon  it,  although  there  be  no  balance  doe  to 
them  from  the  customer.— Per  Lord  Ellenborough.  "  Is  it  meant  seriously 
to  contest  the  right  of  the  assignees  to  recover  in  this  action?  The  bankers 
were  the  purchasers  of  this  bill.  They  did  not  receive  it  as  the  agents  of 
Allport.  The  whole  property  and  interest  in  the  bill  vested  in  themselves, 
and  they  stood  all  risks  front  the  moment  of  the  discount.  If  the  bill  had 
been  afterwards  stolen  or  burnt,  theirs  would  have  been  the  loss.  In  Giles 
v.  Perkins,  the  bankers  were  mere  depositaries,  with  a  lien  when  the  ac- 
count was  overdrawn.  The  customer  there  drew  on  the  credit  of  the  bills 
deposited.  Here  Allport  might  have  drawn  out  the  amount  of  the  bill,  de» 
ducting  the  discount  as  actual  cash,  in  the  same  manner  as  if  he  had  dishon- 
oured the  bill  with  a  third  person,  and  then  paid  in  the  amount  in  bank 
notes.  The  discount  makes  the  bankers  complete  purchasers  of  the  bill. 
The  transaction  was  completed;  they  had  no  lien  but  the  thing  itself;  the 
bill  was  as  much  theirs  as  any  chattel  they  possessed.  This  very  distinc- 
tion was  taken  in  the  case  cited  ;  for  it  was  there  said,  if  the  banker  dis- 
count the  bill,  or  advance  money  on  the  credit  of  it,  that  alters  the  case; 
he  then  acquires  the  entire  property  in  it,  or  has  a  lien  on  it  pro  tanto  for 
h*s  advance**— Verdict  for  plaintiff. 

So  in  Paley,  P.  &  A.  72.,  it  is  laid  down  thus:—"  But  in  order  to  prevent 
the  effect  of  the  bankrupts  laws  from  attaching  negotiable  securities  in  the 
bonds  of  a  bankrupt  agent,  there  must  be  a  specific  appropriation  of  them, 
as  by  lodging  of  bill  for  bill,  or  by  the  deposit  of  several  in  on**  entire  trans- 
action, to  answer  a  particular  purpose;  for  if  they  are  paid  in  from  time  to 
time,  upon  a  general  running  account,  they  become  the  effects  of  the  person 
to  whom  they  are  so  paid,  and  are  not  reclaimable.  The  doctrine  is  thus 
generally  stated  by  Lord  Hardwicke:— ••  If  bills  are  sent  by  a  correspon- 
dent to  a  merchant  here  to  be  received,  and  the  money  to  be  applied  to  a 
particular  use,  and  the  merchant  becomes  bankrupt  before  the  money  is 
received  on  the  bills,  the  correspondent  has  a  special  lien  in  respect  of  those 
bills,  and  the  money  shall  not  be  divided  amongst  the  creditors  at  large. 
But  where  bills  are  sent  on  a  general  account  between  the  correspondent 
and  the  merchant,  and  as  an  item  in  the  account,  it  U  otherwise."— Bent  v. 
Puller,  5T.R.  494.  • 

(a)  Sharp  r.  Iffgrave,  3  Bos.  8c  Pul.  394.— Lord  Kinnard  v.  Barrow,  3  T. 

Jt.  49. 

(b)  Lucas  t>,  Winton,  2  Campb.  443. 
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APPENDIX. 


vV.  B.  Throughout  the  Forms  the  parts  in  Italics  though  usually  inserted 
may,  and  in  general  should  be  omitted,  as  vjll  appear  from  the  notes  to  each 
part. 


SECT.  I. 

AFFIDAVITS   TO    ARREST,  (a) 


In  the  King's  Bench,  (or  «  Common  Pleas,"  or  «  Exchequer.9') 

A  B.  of ,  gentleman,  maketh  oath  and  saith,  that  C.  D.  is  On  a  promis- 

justly  and  truly  indebted  to  this  deponent  in  the  sum  of  £00.      »  ^eeagahist 

On  a  promissory  note  made  by  the  said  C.  D.  payable  to  ihis  maker. 
deponent  on  demand,  (or  "  at  a  certain  day  now  past.") 

And  this  deponent  further  saith,  that  no  tender  or  offer  hath 
been  made  to  pay  the  saioVsum  of  XffO,  or  any  part  tfifereof,  in  any 
mote  or  notes  of  the  Governor  and  Company  of  the  Bank  of  Eng- 
land, expressed  to  be  payable  on  demand. 

Sworn,  ficc. 

Ob  a  promissory  note,  bearing  date  the  — — *  day  of  — ,  A.  The  like  in 

D. ,  made  by  the  said  C.  D.,  and  whereby  the  said  C.  D.  &£** 

promised  to  pay,  two  months  after  the  date  thereof,  to  this  de- 
ponent, or  order,  the  sum  of  L509  for  value  received. 

In  the  sum  of  £50,  as  indorsee  of  a  promissory  note  made  by  Indorsee 
the  said  C.  D.  and  for  the  payment  of  the  sum  of  £50  to  one  E.  «*»•*  ■»• 
F.  or  order,  at  a  certain  day  now  past,  and  by  him  indorsed  to 
this  deponent. 

To  this  deponent,  as  the  indorsee  of  a  promissory  note,  bearing  Indorse* 
date,  &c.  made  by  one  E.  F.  and  whereby  the  said  E.  F  promis-  J^?"1' 
ed  to  pay,  two  months  after  the  date  thereof,  the  sum  of  £00,  to 
the  said  C.  D.  or  order,  and  the  said  C.  D.  indorsed  the  same  note 

to  this  deponent. 

» 

{a)  As  to  the  affidavit  to  bold  to  bail,  see  ante,  446  to  449. 
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appendix,  said  note  to  the  said  «1  B.  (a)  and  thereby  then  and  there  pmus- 
ed  to  pay  at,  &c.  (6)  two  months  after  the  date  thereof,  to  the 
said  A.  B.)  (by  the  name  and  addition  of  J.  B.  Esq*  (c)  or  order. 
(d)  the  turn  of  L.50  for  value  received,  (e)  By  meant  whereof 
and  by  force  of  the  statute  in  such  case  made  and  provided,  (f) 
the  said  C.  D.  then  and  there  became  liable  to  pay  to  the  said  A. 
B.  the  said  sum  of  money  in  the  said  note  specified,  according  to 
the  tenor  and  effect  of  the  said  note,  (g)  And  being  so  liable  he 
the  said  C.  D.  in  consideration  thereof,  afterwards,  to  wit,  on 
See.  aforesaid,  at,  See.  aforesaid,  undertook,  and  then  and  there 


(a)  The  averment  of  the  delivery  of  the  note  to  the  payee  is  not  necessarj 
7  T.  R.  596 — 5  East.  476.— Bayl.  180  —Ante,  462. 

(6)  If  a  note  be  payable,  in  the  body  of  it,  at  a  particular  place,  it  is  pro- 
per so  to  describe  the  contract.— 2  Hen.  Bla.  510.— Ante,  321.  456.  Id 
an  action  against  an  indorser,  in  which  case  a  presentment  is  necessary,  it 
seems  proper,  in  all  cases,  to  aver  a  presentment  at  the  particular  place 
— In  an  action  against  the  maker  of  a  note,  or  acceptor  of  a  bill,  an  alkgi- 
tion  of  a  presentment  for  payment  is  never  stated,  though  when  the  pr/> 
merit  is  stipulated  to  be  made  at  a  particular  place,  an  averment  of  present. 
ment  is  then  to  be  inserted,  ante,  321.  456.— In  an  action  by  the  indorsee  of 
a  bill  or  note,  it  is  necessary  to  shew  that  the  same  authorised  a  transfer, 
but  this  is  not  necessary  in  an  action  at  the  suit  of  tbe  payee*— Ante,  460.- 
5  East.  476. — Infra,  note  5. 

(c)  The  statement  of  the  addition  is  unnecessary,  and  should  in  general  be 
omitted  to  avoid  a  variance.    Ante,  457. 

(d)  The  note,  &c.  is  to  be  stated  according  to  its  legal  operation,  Burr. 

323.  2611.— Cowp.  832 Blacks.  947— Ante,  456.    Thus  where  the  payee 

is  a  fictitious  person,  tbe  note,  &c.  may  be  stated  to  be  payable  to  the  pence 
in  whose  favour  the  indorsement  was  made,  or  to  bearer.  1  Hen.  Bla.  3V. 
569.-3  T.  R.  182.  481.— Bayl.  179.  Ante,  457.  And  when  a  note  his 
through  mistake  been  made  payable  to  a  wrong  person,  it  rcuy  be  stated  to 
have  been  payable  to  the  proper  one,  4  T.  R.  470. — Bayl.  179.  If  tbe  bill 
be  "  payable  to  the  order  of  the  payee,"  it  may  be  so  stated  in  the  declsn- 
tion,  and  there  is  no  occasion  for  an  averment  that  he  made  no  order,  5 last. 
476.  and  it  may  be  stated  to  have  been  made  payable  to  the  plaintiff  Bijl. 
179 — Ante,  456—2  Show.  8.— Cowp.  76— Bui.  N.  P.  273 1  Wis.  W.- 
Bay 1.  190.  And  where  the  note  or  bill  has  been  returned  to  tbe  payee,  Ar 
may  declare  in  his  own  ri^ht,  without  stating  that  fact,  ante,  440  and  a  joint 
or*  several  note,  or  a  note  importing  in  the  body  of  it  to  be  made  by  antral 
persons,  but  signed  only  by  one,  may  be  stated  as  a  several  note.  Burr.  523. 
— Stra.  76— Bayl.  103,  4.— Ante,  433,  4.— Bayl.  177,  8. 

(e)  Value  delivered  instead  of  value  received,  not  material,  2  Caapb, 
306. 

(/)  3  y  4  Ann.  c.  9  this  is  usually  stated,  but  it  seems  unnecessary,  4 
T.  R.  149— Ante,  4$l.-^d.Raym.  88.  175.  1542,— Carth.  83.  269,  270.- 
Lutw.  279. 

O)  This  is  the  proper  allegation  against  the  parties  prhwiig  liable, 
as  when  the  action   is  against  the  maker  of  a  note,  or  the  accept*  of 
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faithfally  promised  (a)  the  said  A.  B.  to  pay  him  the  said*um  appendix. 


of  money  in  the  said  note  specified,  according  to  the  tenor  and 
effect  of  the  said  note* 

N.  B.  The  breach  of  the  defendant's  promise  to  pay,  is  in  all  cases  of  bills 
and  notes  included  in  the  common  breach  at  the  end  of  the  money  counts, 
the  day  in  which  should  always  be  after  the  bill  or  note  is  due.— Add  such 
counts  as  may  be  applicable  to  the  particular  case. 


For  that  whereas  (c)  the  said  C.  D.  heretofore,  to  wit,  on,  &c.  2.  Payee 
at,  #e.  made  his  certain  promissory  note  in  writing,  bearing  date  £of  anott 
the  same  day  and  year  aforesaid,  and  then  and  there  delivered  payable  by 
the  said  note  to  the  said  A.  B.  by  which  said  note  he  the  said  C.  fo^whoie 
D.  then  and  there  promissed  to  pay  to  the  said  A.  B.  (by  the  name  8um  on  one 
and  addition  of  Mr.  A.  B.)  or  order,  the  sum  of  Lib  in  manner   C  aU  *" 
following;  that  is  to  say,  the  sum  of  Ls  upon  the  first  day  of  Au- 
gust, then  next,  the  further  sum  of  Lb  upon  the  first  day  of  Sep- 
tember,  then  next,  and  the  further  sum  of  Lb  upon  the  first  daj 
of  October,  then  next,  and  that  in  case  default  should  be  made  in 
any  of  the  said  payments,  then  the  whole  of  the  said  sum  of  L±5 
then  remaining  unpaid,  should  become  due  on  demand.  By  means 
whereof,  and  by  foree  of  the  statute  in  such  ease  made  and  pro* 
▼ided,  the  said  C.  D.  then  and  there  became  liable  to  pay  to  the 
said  A.  B.  the  said  sum  of  Li5  in  the  said  note  specified,  accord- 
ing to  the  tenor  and  effect  of  the   said  note.    And  being  so 
liable  he  the  said  C.  D.  in  consideration  thereof  afterwards, 
to  wit,  on  the  day  and  year  first  above-mentioned,  at,  <g»e,  afore- 
said, mdertook  and  then  and  there  faithfully  promised  the 
said  A.  B.  to  pay  him  the  said  sum  of  Lib  in  the  said  note  spe- 
cified, according  to  the  tenor  and  effect  of  the  said  note/     And 

a  bill.  Bat  in  an  action  against  the  drawer  of  a  bill  and  the  indorser  of  either 
a  bill  or  note,  as  the  prior  part  of  the  declaration  shews  a  liability  to  pay 
immediately  on  the  default  of  acceptance  or  payment  by  the  party  primarily 
liable,  the  declaration  states  the  liability  and  promise  to  be  to  pay  onrequett. 
3  Bast.  481 Pout,  663,  4,  note  1.— Bayl.  190. 

(a)  Tbe  action  being  founded  on  a  legal  liability,  no  promise  need  be 
stated,  but  it  is  usually  inserted,  Garth.  509.— Salk — 128.— Hardr.  486.— 
IStra.  214.— Ante,  458 — liac.  Ab.tit  Assumpsit,  F.— Bayl.  190, 1. 

(t>)  As  to  these  notes,  and  when  the  whole  is  recoverable,  see  ante,  536, 
7. 

(c)  The  notes  in  the  preceding  form  are  applicable  to  this  precedent. 
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▲ppe*»ix.  the  said  A.  B.  in  fact  saith,  (a)  that  after  the  aflkiag  efts***! 

-— ~-  ootej  to  wjt<  0B  |^e  4tj,  d^  of  AngMt  neat  after  the  matfeg  tf  the 
•aid  note,  default  was  made  inpayment  of  the  said  first-aeatieBei 
gum  of  L59  to  wit,  at,  Sfe.  aforesaid,  whereby  and  according  It  the 
tenor  and  effect  of  the  said  note,  he  the  said  C  D.  the*  tjidtkrc 
became  and  was  liable  to  pay  to  the  said  A.  R  the  WMhof  the 
•aid  sum  of  Lib  in  the  said  note  specified,  when  he  the  said  C 
D.  should  be  thereunto  afterwards  requested. 


3.  Ditto  for       For  that  whereas  the  said  G.  D.  heretofore,  to  wit,  on,  fa. 
009     (6)      ftt'  ^*C*  mac^e  *"s  certain  promissory  note  in  writing,  beans; 
date,  #c 
Same  as  in  the  first  count  as  far  as  the  asterisk,  omitting  the  voris  in 
italics,  and  then  proceed  as  follows  : 

And  the  said  A.  B.  in  faet  saith,  that  after  the  making  of  the 
said  note,  to  wit,  on  the  4th  day  of  August  next  after  the  dukin$ 
of  the  said  note,  the  said  first-mentioned  sum  of  L8f  part  of  the 
saidsnm  of  Ll 5  jo  the  said  note  specified,  became  and  was  d« 
and  payable  from  the  said  €.  D.  to  the  said  A.  B.,  upon  and  ty 
virtue  of  the  said  note,  and  whiehsaid  last-mentioned  *um  of  U% 
he  the  said  C.  D.  then  and  there  ought  to  hare  paid  totheittf 
A*  B.  according  to  the  tenor  and  effect  of  the  said  note,  and  if 
his  said  promise  and  undertaking,  so  by  him  made  as  aforoaU. 


4.  First  in-        For  that  whereas  the  said  C.  D.  heretofore,  to  wfit, «%  $*•  A 

gainsTmaker.  4*«  made  bis  certain  promissory  note  in  writing,  bearing***"* 

(0  day  and  year  aforesaid,  and  then  and  there  delivered  the  said  x***4 

one  E.  P.,  and  thereby  then  and  there  promised  two  merit*  tftu 

the  date  thereof,  to  pay  to  the  said  E.  P.  (by  Che  name  and  eeVliti* 

of  Mr.  E.  P.)  or  order,  the  sum  of  L8*  fcr  raise  ieeetfd< 

Indorsement  And  the  said  E.  F.  to  whom  or  to  whose  order  the  payoeitw 

the  said  ansa  ef  money,  in  die  said  promissory  note  apeeM 


(a)  If  all  the  instalments  in  the  note  be  due  by  efflMsaaoftuBe**"* 
meet  of  default  is  necessary. 

(6)  'Fhe  notes  in  the  first  form  are  here  in  general  applicable. 

(c)  The  notes  in  the  first  precedent  are  applicable  to  mi*.  W«fl|* 
4eela*aik>n  is  at  the  suit  of  an  indorsee  of  an  admiawtsetor,  thate*"^' 
casion  to  state  the  letters  of  administration.  Willes,  359.  Ani!*rrf^ 
by  agent  may  be  stated  to  has*  been  made  by  the  principal,  rtf«taou* 
cmg  the  agency,  ante,  45T,  8. 
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was  thereby  directed  to  be  made,  after  the  making  of  the  said  appendix. 
promissory  note,  and  before  the  payment  of  the  said  mm  of  mo- 
ney therein  specified,  to  wit,  on,  tfe.  (a)  aforesaid,  at,  #e.  afore- 
said, indorsed  the  said  promissory  note,  his  own  proper  handwri- 
ting being  to  such  indorsement  subscribed,  (b)  and  thereby  then  and 
there  ordered  and  appointed  the  said  sum  of  money,  in  the  said 
promissory  note  specified,  (c)  to  be  paid  to  the  said  A.  B.,  (d) 
and  then  and  there  delivered  the  said  promissory  note  so  indorsed 
as  aforesaid,  to  the  said  A.  B.  (e)  »  Cf  which  said  indorsement  so 
made  qn  the  said  note  as  aforesaid,  the  said  C.  D.  afterwards,  to 
wit,  on,  $c.  aforesaid,  had  notice,  (f)    By  means  whereof,  and 
by  foree  of  the  statute  in  snch.ease  made  and  provided,  the  said 
C.  D.  then  and  there  became  liable  to  pay  to  the  said  A.  B.  the 
said  sum  of  money  in  the  said  note  specified,  according  to  the  ten- 
or and  effect  thereof,  and  of  the  said  indorsement  so  made  there- 
on  as  aforesaid;  and  being  so  liable,  he  the  said  C.  D.,  in  consid- 
eration thereof,  afterwards,  to  wit,  on,  $e.  aforesaid,  undertook 
and  then  and  there  faithfully  promised  the  said  A.  B.  to  pay  him 
the  said  sum  of  money  in  the  said  note  specified,   according  to 
the  tenor  and  effect  of  the  said  note,  and  of  the  said  indorsement 
•o  made  thereon  as  aforesaid. 


(a)  If  there  be  a  date  to  the  indorsement,  this  should  be  the  precise  dav 
but  m  j»o  other  ^  U  it  material.    When  'the  indorsement  wa?  madl  $& 

•22?  5l     '  Uc:  beSme  **    but  the  declaration  should  be  as  above:  a 

m-Ba^?81?Pi82 .        "***  "  DOt  B,al«*l^Y«r»-  WWght,  Campb. 

(*)  This  allegation  is  not  advisee,  ante,  458. 

hill  rh^Ii"1!  ind<?r8cl?ent1  *»>•■»  Jlian  the  full  sua  mentioned  in  the  note  or 
bill,  the  declaration  should  shew  that  the  residue  was  paid,  12  Mod.  213— 
Ld.  Raym.  360 — Carth.  466.— Salk.  65. 

(</)  Sometimes  the  words  «  op  order"  are  here  added,  but  the  bill  beinr 
once  negotiable  this  is  unnecessary.  A  full  and  blank  indorsement  are  de- 
scribed in  the  same  manner. 

0>rC) J5*  8,?J!me?t.  °Lthf  ?elivery  *  **  necessary,  7  T.  R,  596,-Ante, 
wo,  n.  2.  if  the  plaintiff  claim  as  a  remote  indorsee,  every  indorsement  is 
usually  set  forth  in  one  count,  but  where  the  first  indorsement  is  in  blank 
Ue.  merely  with  the  indorser'a  name,)  in  order  to  avoid  the  necessity  of 
proving  all  the  indorse™  hand-writing,  it  is  prudent  to  add  a  count  statinr 

we  plaintiff  to  be  the  immediate  indorsee  of  the  first  indorser,  ante,  461 

peacock  v.  Rhodes,  Doug.  633—Kyd.  2Q6;  and  where  there  are  several  in- 
oorao-8  of  a  bill  between  the  payee  and  the  defendant,  the  plaintiff  may  de- 
clare oq  an  indorsement  by  the  payee  to  the  defendant,  and  by  the  defendant 
to  the  pkintiff,  without  stating  the  intermediate  indorsements,  4  Esp.  Rep. 

(/)  This  also  is  unnecessary,  1 B.  tf  P.  625.— Prac.  Reg.  358. 
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appendix,      (tyhen  the  deelf  ratio*  is  at  ftp  suit  of  a  ooeaajd  or  sntaqacft 
Tlsute^neut indo*?cc>  *c  "tateiifciit  of  the  geeond  indorses**?}  (a)  it  itlredae- 

of  a  second 
and  of  subsc 


1' 

d 


uent  in- 
orsements. 


6.  Short 
statement  of 
an  ind 
ment. 


ed  at  the  asterisk  ia  the  last  precedent,  atf  rwtf  as  foUeauj.)  And 
the  said  G.  Q.  (tjie  first  iaders*r,J  to  whom,  or  to  whops  order 
the  payintnt  of  tfce  said  son  of  uiopej  HP  the  said  promissory 
note  specified,  was  by  tfce  said  ioflors^ina^t  directed to  he  nude 
after  the  making  of  the  said  promissory  note,  and  fcefon  the 
payment  of  the  said  smn  of  njopey  therein  specified,  to  wit,  sn, 
$c.  aforesaid,  at,  £c.  aforesaid,  iadprsed  the  i|UI  pronu»- 
sory  note,  and  thereby  then  and  there  ordered  and  anyiatwl 
the  said  turn  of  njeney  therein  specific^  to  be  paid  U  tike  saU 
A.  B.,  and  then  and  there  delivered  t^e  said  promissory  aste  is 
indorsed  as  aforesaid  to  the  said  A  B.  $y  ntcaas,  whereof,  kt. 
(stating  the  defendant's  liability  %nd  promise  to  paj  as  usual,  at 
the  suit  of  an  indorsee.) 

In  order  to  save  expense  when  there,  a^re  several  indorsametfis^sni 
an"JndorsV  particularly  when  it  may  be  expedient  to  add  a  second  count  onik 
same  bill  or  note,  the  following  concise  statement  of  fye  indent- 
meats  may  be  adapted* 

Aud  the  said  IJ.  F.  then  and  there  indorsed  and  delivered  Ik 
said  promissory  note  to  the  said  CK  (£•  And  the  said  ©..  H.  tks 
and  there  indorsed  and  delivered  the  said  promissory  note  ts  tfce 
said  A-  B« 

For  that  whereas  (6)  one  £.  F.  heretofore,  to  wit,  on,  fit*  *J9 
&c.  made  his  certain  promissory  note  in  writing,  bearing  dele  the 
day  and  year  aforesaid,  and  then  and  there  delivered  ib&iaid 
note  to  the  said  C.  D„  by  which  said  note  the  said  £.  F,  thressd 
there  promised  two  months  after  i|£  date  thereof,  to  pay  Is  Ike 
said  C.  D.  (by  the  name  and  addition  of  Mr*  C.  D.)  or  order,  tee 
sum  of  LbO  for  value  received.  And  the  said  C.  Ik  to  wiwasr 
to  whose  order  the  payment  of  the  said  sum  of  money  ia  the  aid 
note  specified,  was  to  be  made  after  the  making  of  the,  said  note, 
and  before  the  payment  of  the  said  sum  therein  specified,  ts  wit, 
on,  &c-  aforesaid,  at,  &e.  aforesaid,  indorsed  the  said  note,  by 
which  said  indorsement,  be  the  said  C.  D.  then  and  there  ordered 
and  appointed  the  said  sum  of  money  in  the  said  note  specified  ts 
be  paid  to  the  said  A.  B.  and  then  and  there  "delivered  the  said 

(a)  It  is  not  necessary  to  shew  that  the  first  indorsement  was  to  die  se- 
cond indorser,  or  order.  iWilles,  562.— Comyns,  311,  12. 

(6)  The  greater  part  of  the  notes  in  the  preceding  precedents  are  applica- 
ble to  this. 


7.  Indorsee 
against  in- 
dorser, the 
maker  hav- 
ing refused 
payment. 
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» 

vote  fe  ike  ssrid  A.  B.  (a)  And  the  laid  A.  B.  hi  tot  *tifo,  that  appendix. 

afterWards,  ithen  the  said  note  became  due  and  payable  according  "T T 

to  the  tenor  and  effect  thereof,  to  vHty  on,  ft*,/*)  at,  See.  foresaid,  presentaent 
(the  place  when  payable)  to  wit,  ft,  &e.  rfbresatf,  (fte  wmie,)  topaysaent. 
the  said  wtte  so  indorsed  as  aftfrtsaid,  viras  duty  (c)  presented  and 
shew*  to  the  said  E.  P.  (rf)  for  ptfyoienl  thereof,  and  the  said  E. 
F.  fftfes  and  ffterfe  had  notice  of  ike  said  indorsement  so  made  there- 
on da  aforesaid,  (e)  was  then  and  there  resetted  to  pay'  the  said 
sua  of  moaey  in  the  said  note  specified,  aetftdfing  fo  the  teaor  and 
effect  of  the  taid  note,  and  of  the  said  indorsement  so  made  there- 
on as  aforesaid;  (J)  hat  that  the  said  E.  F.  did  not  nor  would  * 
at  the  said  time  when  the  said~  note  was  so  presented  and  shewn 
to  him  for  payment  thereof,  as  aforesaid,  or  at  any  time  afterwards, 
pay  Che  said  sum  of  money  therein  specified,  or  any  part  thereof, 
hut  wholly  negleeted  and  refused  to  to  do;  of  all  whieh  said  several 
premises  the  said  C*  D.  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  See.  aforesaid,  had  notice,  (g)  By  means  whereof 

(a)  As  to  the  statement  of  indorsement^  see  ante*  030, 1,'  2. 

(*)  The  third  day  of  grace,  4  T.  R.  148;  enleas  it  be  a  Sunday,  Good 
Friday ,  or  Christmas-day,  id  which  case,  the  note  or  bill  is  due  the  preceding 
day.  This  day  is*  material*  Dong.  679,  unless  there  be  an  express  averment 
that  the  presentment  was  made  when  the  bill  became  due,  as  above,  in  which 
case  a  mistake  in  the  day  after  the  videlicit,  would  not  be  material,  Bayley, 
188.  The  better  way  may  perhaps  be  merely  to  allege  that  afterwards,  to 
wit,  "  on,  &c.  at,  fee.  the  bill  was*  daly  presented  for  Dayment,"  omitting 
the  words  in  italic,  see  Patience  v.  Townleyj  2  Smith's  Rep.  224. 

(e)  ITthere  be  an^  doubt  as  to  the  proof  of  a  presentment  on  the  day  the 
note  was"  due,  omit  this  word. 

(d)  Though  in  an  action  against  the  maker  of  a  note  or  acceptor  of  a  bill 
it  is  otherwise,  yet  in  an  action  against  the  indbrser  a  presentment  for  pay* 
ment  must  be  stated,  or  that  the  maker  or  acceptor  could  not  be.  found,  or 
some  excuse  for  the  neglect,  pr  the  omission  will  be  fatal,  even  after  verdict,. 
2  Shew.  1010.— D6b£.  654.  6*0— Bayi.  188— 2  Esp,  Rep.  551— The  alle- 
gations should  correspond  precisely  with  the  facta  and  evidence;  for.  where 
the  declaration  averred  in  the  usual  form,  a  presentment  for  acceptance  or 
payment  and  rettftal,  the  plaintiff  cannot  give  in  evidence  that  the  drawee  or 
maker  could  not  be  found.  If  {he  drawee  or  maker  cannot  be  fbundtit  is  suf- 
ficient to  aver  generally  that  he  was  not  found,  without  stating  that  inquiry' 
was  matte  after  hhn.  Garth.  509.— Bay!.  109.— See  the  precedents,  post, 
642, 3,  on  Inland  Bttla,  as  to  the  form  of  the  averments  these  cases.  . 

(e)  rfotice  of  the  indorsement  need  not  be  averred,  1B.&P.  625. 

(/)  A  subsequent  promise  by  the  defendant  to  pay,  is  evidence  of  a  pre. 
sentmeot  t&  the  maker  or  drawee  for  payment,  and  no  special  count  is  ne- 
cessary, 7  East.  231. 

(s)  Thir  allegation  or  an  averment,  shewing  that  it  may  be  dispensed 
with,  is  necessary*  and  the  omission  would  be  fatal  after  verdict.  Bushton  v. 
Atpmal,  Doug.  654.  680.  If  it  be  doubtful  whether  the  giving  due  notice 
can  be  proved,  it  is  expedient  to  add  a  count  stating  an  excuse  %  the  not 
giving  notice,  such  as  the  want  of  effects,  Sec:  in  the  hands  of  the  maker; 
•ee  the  form,  post,  642, 3.    Inland  Bills. 
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appendix,  and  by  force  of  the  statute  in  sock  ease  made  and  provided,  the 
"*  taid  C.  D.  then  and  there  became  liable  to  pay  to  the  said  A*  & 
the  said  sum  of  money  in  the  said  note  specified,  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested,  (a)  And  being 
so  liable,  he  the  said  C.  D,  in  consideration  thereof,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &e.  aforestsi,  un- 
dertook, and  then  and  there  faithfully  promised  the  said  A.B.  to 
pay  him  the  said  sum  of  money  in  the  said  note  specified,  whet 
he  the  said  C-  D.  should  be  thereunto  afterwards  requested-  \h) 


SECT.  III. 


DECLARATIONS  OK  CHECKS  ON  BANKERS. 


8.  By  the  For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on,  &c-  (c)  at, 
checkt^alnst  £*•  according  to  the  usage  and  practice  of  merchants,  made  hit 
the  drawer,  certain  draft  or  order  in  writing  for  the  payment  of  money,  can- 
monly  called  a  cheek  on  a  banker,  bearing  date  the  same  day  an! 
year  aforesaid,  and  then  and  there  directed  the  said  draft  or  trier 
to  certain  persons  by  the  names,  style,  and  firm  of  Messrs.  E.  F. 
and  G.  H.  and  thereby  then  and  there  required  the  said  Menu 
£.  F.  and  G.  H.  to  pay  to  the  said  A*  B-  (by  the  name  and  addi- 
tion of  Mr.  J&.  B.)  or  bearer,  LBO,  and  then  and  there  deltoid 
the  said  draft  or  order  to  the  said  A*  B-  And  the  said  A-Barerc, 
that  after  the  making  of  the  said  (*)  draft  or  order  and  before  the 
payment  of  the  said  sum  of  money  therein  specified,  to  wit,  so, 
<£c.  aforesaid,  at,  fee.  aforesaid,  the  said  draft  or  order  was  pis 
seated  and  shewn  to  the  said  Messrs-  B-  F.and  G.  H-  for  paymeit 
thereof,  according  to  the  said  usage  and  practice  of  merehasii, 
and  the  said  Messrs.  E-  F.  and  G.  U.  were  then  and  there  request- 
ed to  pay  the  said  sum  of  money  therein  specified,  aeeordis; 
to  the  tenor  and  effect  thereof;  but  that  the  said  Messrs-  £•  F- 
and  G-  H.  did  not  nor  would  at  the  said  time  when  the  said  draft 


(*) 
to 


(a)  Ante,  6  28,  n.  8.— Bayl.  190- 
Ante,  6  28,  n.  8. 
As  to  the  date,  gee  ante,  627,  n.  2. 
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•r  order  was  to  shewn  and  presented  to  them  for  payment  there-  appbwdix. 
of  a*  aforesaid,  or  any  timo  afterwards,  pay  the  said  sum  of  money  "~ 
therein  specified,  or  any  part  thereof,  bot  then  and  there  wholly 
neglected  and  refused  so  to  do,  whereof  the  said  C.  D.  after- 
wards, to  wit,  on,  fee.  aforesaid,  at,  <£*«  aforesaid,  had  notice  (a) 
By  means  whereof  he  the  said  C.  D.  then  and  there  became  liable 
to  pay  to  the  said  A*  B.  the  said  sum  of  money  in  the  said  draft 
or  order  specified,  when  he  the  said  C,  D*  should  be  thereunto 
afterwards  requested,  (b)  And  being  so  liable,  he  the  said  C.  D- 
in  consideration  thereof  afterwards,  to  wit,  on,  Sfc  aforesaid,  at, 
<Je-  aforesaid,  undertook,  and  then  and  there  faithfully  promised  * 

the  said  A*  B.  to  pay  him  the  said  sum  of  money  in  the  said  draft 
or  order  specified,  when  lie  the  said  C.  D-  should  be  thereunto 
afterwards  requested*  (c) 


For  that  whereas  (d)  the  said  C  D.  heretofore,  to  wit,  on,  #c.  9.  By  the 
at,  <g"c-  according  to  the  usage  and  practice  of  merchants,  made  his  a~™Jt  the 
certain  draft  or  order  in  writing  for  the  payment  of  money,  com-  drawer. 
monly  called  a  check,  bearing  date  the  same  day  and  year  afore- 
said, and  then  and  there  directed  the  said  draft  or  order  to  cer- 
tain persons,  by  the  names,  style,  and  firm  of  Messrs-  Sft-;  and 
thereby  then  and  there  requested  the  said  Messrs*  &e*  to  pay  to 
one  E-  F.  or  bearer,  £50,  and  then  and  there  delivered  the  said 
draft  or  order,  to  the  said  B.  F.  [and  the  said  £.  F.  to  whom,  or 
to  the  bearer  of  the  said  draft  or  order,  the  payment  of  the  said 
sum  of  money  therein  specified,  was  thereby  directed  to  be  made 
after  the  making  of  the  said  draft  or  order,  and  before  the  pay- 
ment of  the  said  sum  of  money  therein  specified,  to  wit,  on,  &e. 
aforesaid,  at,  &c-  aforesaid,  duly  transferred,  assigned,  and  de- 
lhrered  the  said  draft  or  order,  to  the  said  A.  B.  who  thereby  then 
and  there  became  and  was,  and  from  thence  hitherto  hath  been 
and  still  is  the  lawful  bearer  thereof,  and  entitled  to  the  pay- 
ment of  the  said  sum  of  money  therein  specified]    And  the  said 
A.  B.  arers,  that  after  the  making  of  the  said,  etc.  (as  in  the  pre- 
ceding form  from  the  asterisk  to  the  end,) 


(a)  As  to  the  necessity  for  this  averment  and  the  expediency  in  some, 
esses  of  averring  an  excuse  for  the  neglect  to  give  notice,  ante,,  663,  4, 
note  7. 

Ante,  628,  n.  8. 
Ante,  638,  n.  & 
(</)  The  notes  to  the  preceding  precedent  are  applicable  to  this. 
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APPE*DIX. 


SECT.   IV. 
DECLAUATI0N9   ON    INLAND    BILLS.* 

10.  Payee  For  that  whereas  one  E.  FM  f<zj  heretofore,  to  wit,  on,  fee.,  (6) 
ceptorttC  at>  &c*  (c)  ^cording  to  the  usage  anil  eastom  of  nttrehanti 
from  time  immemorial,  used  and  approved  of  within  this  king- 
dom, (rf)  made  his  certain  bill  of  exchange  in  writing,  Jfcis  oirn 
proper  hand  being  thereunto  subscribed,  (e)  bearing  dale  the 
day  and  year  aforesaid,  (/)  and  Aen  and  there  directed  the 
said  bill  of  exchange  to  the  said  CD.  (by  the  name  anil  addi- 
tion of  C.  IX  Esq.)  (g)  by  which  said  bill  of  exchange  he  Ihe 
said  E.  F.  then  and  there  reqncsted  the  said  C.  D.  two  motto 
after  the  date  thereof,  to  pay  to  the  said  A.  B.  {by  the  name 
and  addition  of  A.  B-  Esqr-)  (h)  or  order,  the  snm  of  £00,  (f 
value  received,  and  then  and  there  delivered  the  same  to 
the  said  Jl.  B-  (k)     Which    said  bill  of  exchange   the  said 

•  Only  a  few  precedents  are  given  here;  see  other  forms,  3  Chittr  on 
Plead.  SO  to  52,  and  as  to  the  mode  of  declaring  in  general,  sate,  440 
to  471. 

(a)  As  to  this  allegation,  see  ante,  627,  n.  1.  Tf  it  be  drawn  in  the 
name  of  a  firm,  say,  certain  persons  tiring  the  names*  style,  and  *  first  ef 
A.  B.  &  Co.  on,  &c.  at,  &c."  It  is  not  advisable  to  sUte  the  names  of 
the  individuals  composing  the  firm,  unless  the  action  be  against  them, 
when  they  must  he  stated.  If  drawn  by  one  person  in  the  name  of  a  In*, 
it  may  be  stated  to  have  been  drawn  by  certain  persons  using  the  ssne. 
style,  and  firm,  &c.  although  in  trutb  drawn  only  by  one  person.  4€s*ph. 
7S. 

(6)  As  to  the  statement  of  the  date,  ante,  627,  n.  2. 

(c)  As  to  the  statement  of  the  place  where  made,  ante,  627,  n.  3. 

(<Q  This  allegation  is  unnecessary!  Lord  Ravm.  08,  175.  154t*-C*rtb. 
83.  269,  270.  — Lutw.  279,  ante,  451 . 

(<?)  As  to  the  impropriety  of  this  allegation,  ante,  458. — Bayl.  176. 

(J)  As  to  the  statement  of  the  date,  ante,  627,  n.  3.-3  Camp*.  Wi  a 
notes. 

(g)  The  statement  of  direction  seems  in  general  unnecessary,  ante,  457- 
If  stated  a  variance  would  be  fatal.    It  may  be  stated  according  to  the  legal 
effect,  and  in  an  action  against  the  acceptor,  in  a  bill  directed  to  hiss,  or  is 
his  absence  to  J.  8.  the  conditional  direction  to  J.  8.  need  not  be  stated,  13 
/  Mod.  447.;  and  if  a  bill  be  directed  to  two,  and  accepted  only  by  one,  it 

need  only  be  stated  to  have  been  directed  to  him,  Bayl.  ITT. 

(h)  In  general  unnecessary,  and  sometimes  occasion*  a  variance,  ante,  417* 
628,  n.  4. 

(»)  As  to  the  statement  of  the  sum,  see  ante,  78.  86.  If  the  sum  in  the 
superscription  vary  from  that  in  the  body,  it  may  be  advisable  to  insert  too 
counts  varying  the  statement. 

(  k)  As  to  this  averment,  ante,  628,  n.  2.  If  at  the  suit  of  the  drawer  these 
words  should  be  omitted,  bu,t  will  not  prejudice  though  the  acceptor's  ssne 
be  inserted,  5  East.  476. 
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C.  D.  afterwards,  to  wit,  on,  &e.  (a)  aforesaid,  at,  &e.  aforesaid,  appendix. 
upon  sight  thereof  aeeepted,  aeeordiog  to  the  said  usage  and  eue-  " 
torn  of  merchants.  (6)  (*)  By  means  whereof, and  according  to  the 
said  usage  and  eastern  of  merchants,  he  the  said  C.  D.  then  and 
there  beeame  liable  to  pay  to  the  said  A  B.  the  said  sum  of  money 
in  the  said  bill  of  exchange  spec i Bed,  according  to  the  tenor  and 
effect  of  the  said  bill  of  exchange,  and  of  his  said  acceptance 
thereof,  (c)  And  being  so  liable,  he  the  said  C  D.  in  considera- 
tion thereof  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  etc.  afore- 
said, undertook,  and  then  and  there  faithfully  promised  the  said 
A.  B.  to  pay  him  the  said  sum  of  money  in  the  said  bill  of  ex- 
change specified,  according  to  the  tenor  and  effect  of  the  said  bill 
of  exchange,  and  of  his  said  acceptance  thereof.  (<Z) 


(a)  The  acceptance  of  a  bill  after  sight,  should  be  stated  according 
to  the  fact,  and  when  the  drawee  dates  his  acceptance  on  a  different 
day  from  the  date  of  the  bill,  the  real  day  of  acceptance  should  be  in- 
serted. 

(6)  An  acceptance  need  only  be  stated  in  an  action  against  the  acceptor, 
op  where  an  accepted  bill  was  payable  after  sight.  When  the  time  of  pay- 
ment depends  on  the  presentment,  it  should  be  the  day  of  the-  presentment; 
but  in  other  cases,  exactness  as  to  the  day  is  not  material.  It  has,  however, 
been  adjudged,  that  if  tl>e  plaintiff  declare  in  terms,  that  the  acceptance 
was  before  the  bill  became  duet  and  that  the  defendant  accepted  to  pay  ac- 
cording to  the  tenor  and  effect  of  the  bill,  and  it  appear  on  the  evidence, 
that  the  acceptance  in  fact  was  after  the  day  of  payment,  the  plaintiff  cannot 
recover. —Lord  Raym.  364.— Mod.  212.— But  it  is  said,  that  the  propriety 
of  this  decision  may  be  doubtful.  Bayl.  181 — 1  Campb.  139.— When  the 
bill  is  accepted,  payable  at  a  particular  place,  it  is  thus  stated,  "  accepted 
8tc.  according 40  the  usage*  and  custom  of  merchants,  payable  at,  cW*  A* 
to  this,  see  ante,  321  to  332.  If  the  defendant  accepted  the  bill  by  agent, 
the  declaration  may  state  the  acceptance  to  have  been  made  by  the  princi- 
pal, 2  Campb.  604. — 12  Mod.  564;  but  it  frequently  runs  as  follows: 
"  which  aaii I  bill  of  exchange  he  the  said  defendant  afterwards,  to  wit,  on, 
&c.  aforesaid,  at,  &fc.  aforesaid,  by  one  E.  F.  his  agent  in  that  behalf,  upon 
sight  thereof  accepted,  according,  &c."  If  the  acceptance  were  conditional 
or  qualified,  it  must  be  described  accordingly.  4  Campb.  176.  In  an  action 
against  an  acceptor,  a  presentment  for  payment  is  never  stated,  unless 
where  he  accepted  it  payable  at  a  different  place.  An  averment  that 
the  acceptor's  hand-writing  was  subscribed  is  not  adviseable,  ante,  458. 
627.  n.  5. 

(r)  This  statement  of  the  liability  and  consequent  promise  is  not  abso- 
lutely necessary,  see  ante,  458.  629.  n.  1.— In  an  action  against  the  acceptor 
of  a  bill  or  maker  of  a  promissory  note  not  payable  on  demand,  instead  of 
alleging  that  the  defendant  became  liable,  and  promised  to  pay  when  he 
should  be  thereunto  afterwards  requestsd,  he  is  stated  to  have  become 
liable,  and  promised  to  pay  according  to  the  tenor  and  effect  of  the  bill,  and 
acceptance  in  the  one  case  and  of  the  note  in  the  other.— JJayl.'  190. — 
Ante,  628,  n.  8. 

(d)  Ante,  628,  n.  8.— Bayl.  190.  The  statement  of  the  promise  (which 
»  a  legal  inference  from  the  liability,),  is  to  correspond  with  the  state- 
ly 
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appendix.       When  the  declaration  is  at  the  suit  of  an  Morsee+proceed  m  ie 
iTliy  first"  ^e  jPrece(**w©  precedent  as  far  as  the  asterisk,  and  then,  state  tht 

indorsee        indorsement  as  follows: 
against  ac- 
ceptor. And  the  said  E-  F  (the  payee,  or  the  drawer,  if  pagaHe  to  his 

own  order>)  to  whom  or  to  whose  order  the  payment  of  the  said 

sum  of  money  in  the  said  bill  of  exchange  specified,  was  to  he 

made  after  the  making  of  the  said  bill  of  exchange,  and  before  the 

payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on, 

&c.  (a)  aforesaid,  at,  Sfe.  aforesaid,  according  to  the  said  usage 

and  custom  of  merchants,  indorsed  the  said  hill  of  exchange,  and 

thereby  then  and  there  ordered  and  appointed  the  said  sum  of 

money  in  the  said  bill  of  exchange  specified  to  be  paid  to  the 

said  A.  B.  and  then  and  there  delivered  the  said  bill  of  exchange 

so  indorsed  as  aforesaid  to  the  said  A-  B-  By  means  whereof,  <jj*e- 

(state  the  liabi  lity  and  promise,  as.  in  the  last  precedent.) 


12.  The  like     As  to  the  statement  of  indorsements  in  general,  and  of  a  it- 
or  subse-       &>**&  or  •ubseqnent  indorsement,  and  of  the  mode  of  stating  as 

quent  indor-  indorsement  concisely,  vid.  ante,  832,  and  461. 
see* 


13.  Jiy  draw*     For  that  whereas  the  said  A.  B-  heretofore,  to  wit,  on,  $e.  si, 

acwtor'on    #e"  accor(^ng  to  tne  usage  and  custom  of  merehaata  from  tin* 
a  bill  payable  immemorial,  used  and  approved  of  within  this  kingdom,  made  bis 

to  a.  thifd. 

person  and    certain  bill  of  exchange  in  writing,  bearing  date  I  heyday  and  year 
returned  to    aforesaid,  and  then  and  there  directed  the  said  bill  of  exchange 

and takenup  to  tne  s&^  ^*  "•  Cty  lfte  name  and  addition  of  Mr.  C  D)  by 
by  him.*        which  said  bill  of  exchange,  he  the  said  A.  B.  then  and  there  it- 
quested  the  said  C.  D-  two  months  after  the  date  thereof,  to  pay 

ment  of  such  liability.  The  acceptor  of  a  bill,  and  the  maker  of  a  note  be- 
ing the  persons  primarily  liable,  are  stated  to  be  liable,  and  to  have  promis- 
ed to  pay  according  to  the  tenor  anti  effect  of  their  original  undertaking; 
but  in  a  declaration  against  the  drawer  or  in  dorse  r  of  a  bill,  or  the  indoner 
of  a  note,  as  it  appears  from  the  prior  allegations  in  the  declaration,  that  by 
the  default  of  the  party  primarily  liable,  the  defendant  has  become  liable  to- 
pay  immediately  on  request,  (see  5  £as»t.  481.— Ante,  298.)  the  declaration 
accordingly  slates  his  liability  as  well  as  his  promise,  to  be  to  pay  on  reo*#U 
Ante,  628,  n.  8. 
(a)  As  to  the  statement  of  the  time  of  the  indorsement,  see  ante,.  631, 

n.  1.  m 

*  Most  of  the  notes  to  the  prior  precedents  are  applicable.    As  to  tan 
declaration,  see  ante,  440,  n.  5. 
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to  one  £.  F.  (by  Ahe  name  find  adftitiasvo/  Mr.  H.  F.)  or  order,  atp**j>ix, 
the  sim  of  Lftd  *sd«e  received,  ami  the*  and  there  delivered  the 
Mid  bill  of  exchange  to  the  «atf  &  J\,  which  said  bill  of  ex- 
change  ta  the  said  C«  D.  afterwards,  to  wit,  on,  &*.  aforesaid, 
ai,  &*.  afrntsaid,  upon  tight  thereof  accepted,:  according  to  the 
said  usage  and  eoato*  ol  nterehanta.     And  {lie  said  A.  B.  *vers, 
that  afterwards,  when  the  $aid  bill  qf  exchange  became  due  and 
payable   according  to  tfie  tenor  and  effect  thereof  to  wit,  on,  &e. 
(a)  at,  flte.  (b)  aforesaid,  aad  the  said  bill  of  exchange  se  aetep- 
ted  as  aforesaid,  was  duly  (c)  presented  a*d  shewn  to  the  said 
C.  D.  for  payjneat  thereof,  according  to  she  said  usage  nod  cus- 
tom of  merchants,  aad  the  said  C.  D.  woo  then  and  there  request* 
ed  to  pay  the  said  sum  of  money  theeejn  specified,  aeeordiag  to 
the  tenor  and  effect  of  the  said  bill  of  etobange,  and  of  his  said 
acceptance  thereof,  hot  that  the  said  C.  D.  did  not,  nor  would, 
$d  the  said  time  when  the  paid  bill  of  exchange  wus  so  present- 
ed aad  shewn  to  him  ft>r  payment  thereof  as  aforesaid,  or  at  any 
time  afterward*,  pay  the  said  aum  of  money  therein  specified,  or 
any  part  thereof,  hut  then  and  there  wholly  neglected  and  refus- 
ed ao  to  da,  and  thereupon  afterwards,  to  wit,  &c,  (d)  at,  See* 
aforeaajd,  the  said  WH  of  exchange  was  returned  to  the  said  A. 
B.  fw  oon*payme»at  thereof,  and  he  the  said  A.  B.  as  drawer  of 
the  said  hiU  of  exchange,  was  then  and  there  called  upon  and 
forced  and  obliged  to  pay,  and  did  then  and  there  pay  to  the  said 
E.  F.  the  said  sum  of  money  iu  the  said  bill  of  exchange  specific 
ed,  together  with  a  large  snm  of  money,  to  wit,  the  sum  of  L—  (e) 
for  intent*  thereto 9  whereof  the  said  €.  D.  afterwards,  to  wit, 
40*  #«•  k»t,  aforesaid,  at,  fce.  aforesaid,  had  notice.    By  means 
whereof,  aad  according  to  the  said  usage  and  custom  of  mer- 
chants, he  the  said  C.  J),  then  and  there  became  liable  to  pay  to 
the  said  A.  B.  the  said  soms  of  money,  when  he  the  said  C.  D« 
should  be  thereunto  afterward*  requested;  and  being  so  liable,  he 
the  said  C  D.  in  consideration  thereof,  afterwards,  to  wit,  on, 
Sec.  last  aforesaid,  at,  tife.  aforesaid,  undertook  and  then  and 
there  faithfully  promised  the  said  A.  B.  to  pay  him  the  said  sums 
•f  money,  when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested. 

(a)  Ante,  635.  n.  3.  3.— See  farm,  t  Wils.  185.— 4  Bro.  P.  C.  604. 
(6)  If  the  venue  be  different  to  the  place  where  the  presentment  should  be 
made,  state  the  latter  place  and  the  venue  afterwards  under  a  videUcit. 

(c)  If  the  fact  be  doubtful,  omit  the  word  "  duly,"  ante,  633,  n.  2.    • 

(d)  Some  day  about  the  real  time  of  payment  by  the  plaintiff. 

(e)  Any  sufficient  stun  to  cover  the  Teal  amount. 

D  3 
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APFBvm*.      For  that  whereas  the  Mid  C.  D*  heretofore,  to  wit,  m,  £*>  at, 

-— g*.  aeeordiag  to  the  asage  and  eastern  of  nerehaaU  froai  tine 

against  draw,  isjuenorial*  aeed  and  approved  of  withia  this  ktagdeah  Mue 


«  hl!vin^  hUeertaio  bill  of  exchange  Id  writiag,  bearing  date  the  day  mod 
fused  accep-  year  aforesaid,  and  thea  aad  there  directed  the  said  bill  of  ex- 
Unce#  change  to  one  B.  F.,  (by  the  aame  aad  additioa  of  Mr.  E.  F.,  of, 

&c.)  by  whieh  said  bill  of  exchange!  he  the  said  C.  IX  thea  and 
there  requested  the  said  B.  F.,  two  months  after  the  date  there- 
of, to  pay  the  said  A.  B«  (by  the  name  and  addition  of  Mr.  A.  B. 
4»&)  or  order,  the  sam  of  £00  value  received,  and  then  and  there 
delivered  the  said  bill  of  exchange  to  the  said  A.  B.  *  (a) 
.  And  the  said  A.  B.  avers,  that  afterwards,  and  before  the  pay- 
ment of  the  said  sam  of  money,  in  the  said  bill  of  exchange  spe- 
cified, to  wit,  on  the  day  and  year  aforesaid,  at,  tee.  aforesaid, 
the  said  bill  of  exchange  was  presented  and  shewn  to  the  said  B. 
•  If,  for  his  aeeeptaaee  thereof,  according  to  the  said  usage  sad 
custom  of  merchants,  (ft)  aad  the  said  E.  F.  was  thea  aad  there 
requested  to  accept  the  same,  but  that  the  said  E.  F.  did  est, 
nor  would,  at  the  said  time  when  the  said  bill  of  exehaage  was 
so  presented  and  shewn  ta  him  for  his  aeeeptaaee  thereof  as  aJbre- 
said,  or  at  any  time  afterwards,  accept  the  same,  or  pay  themii 
sum  of  money  therein  specified,  or  aay  part  thereof,  bat  thea  sad 
there  negleeted  and  refused  so  to  do,  (e)  of  all  which  said  seve- 
ral premises,  the  said  C.  D.  afterwards,  to  wit,  on,  $e.  afbre- 
said,  at,  <J"e.  aforesaid,  had  notice,  (d) 

By  means  whereof,  and  according  to  the  said  usage  and  em- 
torn  of  merchants,  he  the  said  C.  D.  then  and  there  became  liable 
to  pay  the  said  A.  B.  the  said  sum  of  money  in  the  said  fttlf  of 
exchange  specified,  when  he  the  said  C  D.  should  be  thereunto 
afterwards  requested,  (e)    And  being  so  liable,  he  the  said  C  D. 

*  The  notes  in  the  precedents,  ante,  636,  and  638,  are  in  general  applies* 
ble  to  this. 

(a)  If  the  declaration  be  at  the  suit  of  an  indorsee  against  an  indorser,  sere 
follow  the  indorsements  as  in  the  precedent,  ante,  638,  sod  as  to  which,  vide 
ante,  632. 

(6)  A  subsequent  promise  by  the  drawer  or  indorser  to  pay,  is  evidence  of 
this  presentment,  ana  no  special  count  is  necessary,  7  East.  331. 

(c)  It  is  not  necessary  to  allege,  that  an  inland  hill  has  been  protested, 
unless  the  plaintiff  seek  to  recover  interest,  fee,  in  which  case  it  must  bests* 
ted  and  proved,  see  2  Ksp.  Rep.  550.— -2  Stra.  910.— BayV189.  The  state- 
ment of  the  protest  for  non-acceptance  of  an  inland  bill,  is  similar  to  that 
in  the  case  of  a  foreign  bill,  see  post,  646,  T. 

(d)  As  to  the  averment  notice,  see  ante,  633. 

(<?)  The  drawer  and  indorser,  are  liable  to  pay  immediately  on  the  refusal 
to  accept,  3  East.  481,  and  therefore  the  liability  and  the  promise  are  stated 
to  be,  to  pay  on  request.  Bayl.  190.— Ante,  634 
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in  consideration  thereof,  afterwards,  to  wit,  on,  tf*.  last  afore-  a*p»m>ix, 
slid,  at,  #c.  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  bin  the  said  sum  of  money  in  the 
said  bill  of  exchange  specified*  when  he  the  said  CD.  should  be 
thereunto  afterwards  requested. 


For  that  whereas  the  said  C.  D.  on,  #e.  at,  #c.  according  to  15.  Payee  or 
the  usage  and  custom  of  merchants  from  time  immemorial,  used  indorsee 

,°         ........         .  «  ..  airainstdraw. 

and  approved  of  within  this  kingdom,  made  his  certain  bill  of  ex-  er  or  indor- 
change  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  ^x^1c^b. 
then  and  there  directed  the  said  bill  of  exchange  to  one  E.  F.  (by  ed  payment.* 
the  name  and  addition  of  Mr.  E.F.,  See.)  by  which  said  bill  of 
exchange  he  the  said  C.  D.  then  and  there  reqnestcd  the  said  E. 
F.  two  months  after  the  date  thereof,  to  pay  to  the  said  A.  B.  or 
order,  the  sum  of  £00  value  received,  and  then  aad  there  deliv- 
ered the  said  bil  1  of  exchange  to  the  said  A*  B.,  which  said  bill  of 
exchange  the  said  E.  F.  afterwards,  to  wit,  on*  &c  aforesaid,  at, 
tfe.  aforesaid,  upon  sighf  thereof,  accepted  according  to  tile  said 
usage  and  custom  of  merchants*  (a) 

And  the  said  A.  B.  avers,  that  afterwards*  when  the  said  hill 
of  exchange  became  due  and  payable,  according  to  the  tenor  and 
effect  tiiereof,  to  wit,  on,  &c.  (6)  aforesaid,  at,  $*•  aforesaid,  the 
said  bill  of  exchange  was  duly  presented  and  shewn  teethe  said 
E»  F.  for  payment  thereof,  according  to  the  said  usage  and  ens- 
torn  of  merchants,  (c)  and  the  said  E.  F.  was  then  and  there  re- 
quested to  pay  the  said  sum  of  money  therein  specified,  according 
to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of  his 
acceptance  thereof,  but  that  the  said  E.  F.  did  not,  nor  would  at 
the  said  time,  when  the  said  bill  of  exchange  was  so  presented 
and  shewn  to  him  for  payment  thereof  as  aforesaid,  or  at  any  time 
afterwards  pay  the  said  sum  of  money  therein  specified,  or  any 
part  thereof,  bit  wholly  neglected  and  refused  so  to  do,  of  all 

o  The  notes  to  the  precedents,  ante,  636,  are  here  applicable. 

(*)  When  the  action  is  for  de&ult  of  payment,  the  statement  of  the  ac- 
ceptance is  in  general  unnecessary,  unless  in  the  case  of  bills  payable  after 
light.  Bay!.  188.  And  if  there  be  any  doubt  as  to  the  proof,  it  is  not  advi- 
sable to  state  it,  for  if  it  be  stated  it  must  be  proved,  2  Campb.  474.— Ante, 
459.  484.  n.  2. 

(6)  See  ante,  6S3.—Bayl.  181. 18&  . 

(c)  See  ante,  633.  n.  3.— Bayl.  188.  a  subsequent  promise  by  the  defen- 
dant to  pay,  is  evidence  of  a  presentment!  7  East.  231. 
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Atraronr.  whreh  laid  several  premise*,  the  gaict  0.  D>.  afterward*,  to  wit, 
on,&e.  last  *fbres*ie\  al,  &e.  had  notice.  ^ 

By  meant  wfeeteof,  and  aeetttcKng  fo  the  said  usage  and  cus- 
tom of  merchant*,  the  sate?  C.  t>.  then  stud  there  became  ItaMe  fo 
pay  to  the  said  A.  B.  the  said  sniff  of  money,  in  the  said  biff  of 
eiehange  specified,  when  he  the  said  C.  D.  should  be  tbereonto 
afterwards  requested,  (b)  And  being  so  liable,  he  the  saidC.  D. 
in  consideration  thereof,  afterwards,  to  wit,  on.  See.  last  afore- 
said, at,  &c.  aforesaid,  undertook,  and  then  aud  there  faithfully 
promised  the  said  A.  B.  to  pay  him  the  said  sum  of  money  in  (be 
said  bitl  of  exchange  specified,  when  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested. 


16.  Payee,  Jr^t  count  as  usual  for  non-payment,  as  ante,  641.  The  se- 
dr&wer,  cam!  in  the  slime  form,  as  tar  as  the  end  of  the  statement  of  the 
Tiiere<th6  w  delivery  of  the  bill  to  the  payee,  ante,  641,  and  then  proceed  at 

not  be  found,  follows: 

either  to  ac-  AnJ  t||e  f  aM  A  B  ave  that  afterward8  anj  before  the  pay- 
cept  or  pay.  ■  * 

(c)  ment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange  spe- 

cified, to  wit,  on  the  day  and  year  aforesaid,  and  ou  diVers  ether 
dayi  and  times,  between  that  day  and  the  time  when  the  said  bill 
of  etefcange  became  due  and  payable,  according  to  the  tenor  aid 
ettect  thereof,  and  also  at  the  time  when  the  said  bill  of  exeban** 
did  become  due  and  payable,  to  wit,  on,  &c.  diligent  search  asd 
Inquiry  was  made  (d)  after  the  said  E.  P.  at,&e.,  (e)  to  wit, at, 
fcc.,  ff)  in  order  that  the  said  lasl-mfcfltibned  bill  of  erefemge 
might  he  presented  and  shewn  to  him  the  said  E.  F.  far  bis  aeeen- 
lance  and  payment  thereof,  according  to  the  said  usage  and  eas- 
Com  of  merchants,  but  that  the  said  E  F  could  not  on  such  teareb 
and  inquiry  be  found,  nor  hath  he,  at  any  time  since  the  making 

(a)  As  to  this  averment,  see  ante,  633.  n.  7— Bayl.  189. 

(bS  As  to  this  statement  of  the  liability  and  promise,  ante,  694.  640. 

(c)  The  necessity  for  this  count  appears  from  the  case  of  Leeson  v.  Pigntt, 
Sittings  after  Trim  1788.  Bayl.  187,  in  which  it  was  holder),  that  fender  3 
declaration,  stating  that  the  bill  was  presented,  and  acceptance  or  payment 
tcfused,  the  plaintiff  could  not  jrive  in  evidence  that  the  drawee  could  >* 
be  (bond.  See  ante,  633.  n.  4.  However  a  subsequent  promise  by  the  de- 
fendant to  pay,  will  be  sufficient  evidence  of  a  presentment  to  the  drawee, 
and  in  such  case  no  special  count  is  necessary,  7  East.  331. 

(4)  Though  this  is  the  usual  allegation,  it  it  sufficient  to  allege  generally, 
that  the  drawee  was  not  found,  without  shewing  that  any  inquiry  was  madV 

after  him,  ante,  633.  n.  4 Carth.  509. 

.  (c)  The  place  wbere  the  bill  is  payable. 

{/)  The  venue. 


1NLAHB   BILLS*  44* 

of  the  said  bill  of  exchange,  hithtitto  accepted  the  same,  or  paid  appbjuhx. 
the  said  som  of  money  therein  specified,  or  any  part  thereof,  of         mer~ 
all  which  said  several  premises,  the  said  C-  D.  afterwards,  to 
wit,  on*  See.  last  aforesaid,  at,  See.  aforesaid,  had  notice.    By 
means  whereof,  &e.  (the  defendant's  liability  and  promise  to  pay 
on  request  arc  stated,  as  ante,  640,  1,  2.) 


When  it  is  doubtful  whether  due  notice  of  non-acceptance  or  17.  Payee, 
non-payment  can  be  proved  to  have  been  given  to  the  drawer  *^ J^er'&c 
indorsery  and  those  parties. had  no  effects  in  the  hands   of  the  on  default  of 
drawee,  or  gave  no  value  for  the  bill,  it  is  proper  in  a  declara-  JJr'JIJ^Jne 
Hon  against  such  drawer  or  indorser9  after  the  usual  count  stating  drawee  bad 
that  notice  was  given  to  add  a  count  (a)  proceeding  as  igual  to  the  ™ethwrcr 
end  of  the  averment  of  the  presentment  for  payment,  and  of  the 
drawee's  refusal,  (see  ante,  641.  and  see  13  East.  171.)  and  then 
as  follows: 

And  the  said  A.  B.  avers,  that  at  the  time  of  the  making  of 
the  said  last-mentioned  hill  of  exchange  as  aforesaid,  and  from 
thence,  until,  and  at  the  time  when  the  same  was  so  presented 
and  shewn  to  the  said  £•  F  for  payment  thereof  as  aforesaid,  he 
the  said  B.  F.  had  not  in  his  hands  any  effects  of  the  said  C.  D. 
nor  had  he  received  any  consideration  from  the  said  C-  D.  for 
the  aeeeptance  or  payment*  by  him  the  said  E.  F.  of  the  said 
last-mentioned  bill  of  exchange,  nor  hath  he  the  said  C,  D.  sus- 
tained any  damage  for  or  by  reason  of  his  not  having  had  notice 
of  the  non-payment,  by  the  said  E.  F.  of  the  said  sum  of  money, 
in  the  said  last-mentftsned  bill  of  exchange  specified;  of  all  which 
said  several  premises  he  the  said  C.  D.  afterwards,  to  wit,  on, 
flee,  last  aforesaid,  at,  #c  aforesaid,  had  notice,  by  means,  &c. 
(slate  the  liability  and  promise  to  pay  on  request*  as  ante,  642.J 


(a)  This  form  varies  according  to  the  circumstances  in  each  particular 
case.  In  an  action  against  an  indorser,  it  must  be  shewn,  that  the  drawer 
and  prior  indorsers,  as  well  as  the  acceptor,  had  no  effects,  &c.  It  should 
seem  tliat  an  averment  of  notice  should  be  strictly  proved,  and  therefore  this 
count  is  frequently  necessary,  but  In  Bduhnpr  against  Talleyrand,  2  Eap. 
Hep,  550,  the  want  of  effects  was  admitted  in  evidence  under  the  general 
count. 
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appendix.  Proceed  as  usual  against  drawer  of  a  bUtj  at  the  suit  n/iWnrui, 
Form  of  aver  stat^nS  ***  bill,  acceptance,  and  indorsement,  to  plaintiff)  and  then 
mem  ofde*   US  follows* 

foih  bill?  And  the  said  A.  B.  in  fact  «aith9  Chat  afterwards  and  before 

where  a  bill   the  taid  last  •mentioned  hill  of  exchange  became  doe  and  payable 
(a)  '  according  to  the  tenor  and  effect  thereof,  to  wit,  on  the  day  aad 

jear  last  aforesaid,  at,  <§*c.  aforesaid,  the  said  last-mentioned  bill 
of  exchange  was  casually  destroyed,  (or  "lost,")  and  the  said 
persons  so  using  the  style  and  firm  of  E.  F.  (the  "  drawees,0) 
then  and  there  well  knew  the  same,  and  the  said  C.  D.  then  and 
there  had  notice  that  the  said  last-mentioned  bill  of  exchange 
was  so  destroyed,  (or  "  lost,")  as  aforesaid,  and  was  thereopos 
then  and  there  and  before  the  said  sum  of  money,  in  the  said  Jut- 
mentioned  bill  of  exchange  specified,  became  due  and  payable, 
according  to  the  tenor  and  effect" thereof,  requested  by  the  said 
A.  B.  to  give  to  him  the  said  A.  B.  another  bill  of  exchange,  •/ 
the  same  tenor  with  the  said  last-mentioned  bill  of  exchange  »» 
destroyed,  (or  "  lost,")  as  aforesaid;  but  the  said  C.  O.  then  and 
there  wholly  refused  so  to  do.     And  the  said  A.  B.  avers,  that 
afterwards,  and  when  the  said  sum  of  money,  in  the  said  last- 
men!  ioned  bill  of  exchange  specified,  became  due  and  payable, 
according  to  the  tenor  and  effect  thereof,  to  wit,  on,  8ft.  at,  $e. 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  paymest 
of  the  said  sum  of  money,  in  the  said  last-mentioned  bill  of  ei- 
ehange  specified,  was  duly  requested  of  the  said  persons  an  nstag 
the  style  and  firm  of  B.  F*  ("the  drawees,)  and  also  at  the  place 
appointed  by  the  said  last-mentioned  acceptance  for  the  payment 
thereof  as  aforesaid,  ft  hat  is  to  say,)  at,  &c.  according  to  the  te- 
nor and  effect  of  the  said  last-mentioned  bill  of  exchange,  andsf 
the  said  acceptance  thereof;  and  the  said  indorsement  no  made 
thereon  as  aforesaid.     But  the  said  persons  so  using  the  style 
and  firm  of  E.  F.  did  not,  nor  would  nor  did  any  other  person  sr 
persona  when  payment  of  the  said  sum  of  money  in  the  said  last- 
mentioned  bill  of  exchange  specified,  war  requested  an  aforesaid, 
or  at  any  time  since  pay  the  said  sons  of  money  in  the  said  last- 
mentioned  bill  of  exchange  specified,  or  any  part  thereof,  bnt 
wholly  neglected  and  refused  so  to  do,  of  all  which  said  sereral 
premises  last-mentioned,  the  said  C.  D.  afterwards,  to  wit,  en  the 
day  and  year  last  aforesaid  there  had  notice, 

(a)  This  form  is  sometimes  adopted,  it  may  assist  in  framing  a  count  in 
such  a  case,  but  qoare,  if  it  should  not  be  averred  that  plaintiff  was  ready  to 
give  sufficient  indemnity,  be .  according  to  the  statute.    See  ante,  196. 
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For  that  whereat  aoe  E.  F.  (a)  an,  8ce.(6)  in  parts  beyond  the  18.  Payee 
teas,  to  wit,  at,  &e,  that  U  to  say,  at*  $e.  (c)  according  to  the  vjjjj ac- 
usage  and  custom  of  merchants  from  time  immemorial,  used  and 
approred  of,  (d)  made  his  certain  bill  o'f  exchange  in  writing, /us 
own  proper  hand  being  thereunto  subscribed,  (e)  bearing  date  the 
day  and  year  aforesaid,  and  then  and  there  directed  the  said  bill 
of  exchange  to  the  said  C.  D.  (by  the  name  and  addition  of  C.  D. 
Esq.)  (/)  hy  which  said  bill  of  exchange,  he  the  said  £.  F.  then 
and  there  requested  the  said  C  D.  (g)  two  months  after  the  date, 
for  "  at  two  usances,  that  is  to  say,*')  (h)  of  that  his  first  of  ex- 
change, second  and  third  of  the  same  tenor  and  date  net  paid  (i) 
to  pay  to  the  said  A*  B.  (by  the  name  and  addition  of  A.  B.  Esq .) 
or  order,  (k)  the  sum  of  (I)  L50  value  received,  and  then  and 
there  delivered  the  said  bill  of  exchange  to  the  said  A*  B.  which 
said  bill  of  exchange  he  the  said  C.  D.  $[t.  (state  the  acceptance 
and  the  liability  to  pay  and  promise  as  in  the  preceding  prece- 
dent^ 

•  Only  a  few  common  forms  are  here  given;  see  other  precedents,  3  Chitty 
on  Plead.  52  to  63,  and  bow  to  declare  in  general,  see  ante,  449  to  471. 
(a)  As  to  the  statement  by  whom  drawn,  ante,  627.  n.  1. 
(6)  As  to  the  statement  of  the  time  and  date,  ante,  627.  n.  2,  3,  4. 
(c)  Statement  of  the  place  wliere  made,  and  the  venue,  ante,  627.  n.  3. 
((/)  Unnecessary,  ante,  630.  n.  4.  451. 

(e)  Unnecessary,  and  not  advisable,  ante,  458.  636.  n.  5.— Bay!.  176. 

(f)  Not  necessary,  ante,  457.  636. 

(g)  The  statement  of  the  bill  is  to  be  according  to  its  legal  operation, 
anie,452, 

(h)  If  the  bill  be  payable  at  usance,  the  length  of  it  should  be  averred  as 
follows,  *'  at  two  usances,  that  is  to  say,  at  two  months  after  the  date  there* 
ot;*  Salk.  131.— 3  Keb.  645.— Bayl.  108.— Ante,  456.— Bayl.  134, 5.  and  the 
omission  will  be  fatal  on  special  demurrer,  id.  ibid.  Bayl.  184.  Sometimes 
the  averment  of  usance  is  more  formal,  and  is  inserted  just  before  the 
statement  of  the  presentment  for  payment  thus,  "and  the  said  plaintiff  in 
fact  says,  that  an  usance  mentioned  in  any  bill  of  exchange  drawn  in  Lon- 
don, and  payable  at  Venice,  is,  and  at  the  several  times  aforesaid  was,  three 
months  from  the  date  of  the  said  bill,  and  no  other  time  whatever/'  Bayl. 
184, 5. 

(0  It  is  said,  that  in  an  action  on  a  bill  consisting  of  several  parts,  if  the 
plaintiff  have  each  part,  it  may  be  doubted  whether  he  need  take  notice  of 
this  condition,  because  all  the  parts  collectively  make  an  unconditional  bill, 
and  where  he  has  not  each  part,  it  should  seem  more  correct  to  slate  that 
the  drawer  made  his  certain  bill  of  exchange  in  writing  in  three  parts,  his" 
proper  hand  being  subscribed  to  each  of  the  said  parts,  bearing  date,  kc. 
and  directed,  &c.  and  by  one  of  the  said  parts  requested,  &c.  Bayl.  172. 177. 
180.184. 

(*)  Ante,  628. 

(I)  When  the  money  in  which  the  bill  is  payable  is  foreign,  it  is  usual, 
though  perhaps   unnecessary*—!  Wils.      185.— .4  Bro.  Pari.  Cas.  604. 
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appekdix.  In  a  declaratioD  at  the  snit'of  the  drawer,  upon  a  Will  pajahle 

~T     "  to  his  own  order,  the  form  is  similar  to  the  last  preeedeat,  omit- 

or  indorser  ting  the  statement  of  the  delivery  to  the  payee,  and  also  reaesn- 

against  ac  b|eH    fc    ppecedent  0Q  ^  injai|<J  W||    Mte    6ae# 

ceptor.  r                                                                7 

If  the  declaration  be  at  the  suit  of  a  drawer,  opoo  a  bill  payable 


to  a  third  person,  and  returned  to  the  drawer  for  noa-paysnent, 
the  form  runs  as  in  the  ease  of  an  inland  bill,  ante,  638, 

If  at  the  suit  of  an  indorsee,  the  statement  of  the  indorsement 
is  introduced  at  the  end  of  the  acceptance  as  in  the  precedent, 
ante,  638,  the' notes  to  which  apply  to  this  case. 


20.  Payee         For  that  whereas  the  said  C.  D.  on,  Sec.  in  parts  beyond  the 

eMhe  draw-  8ea8>  *°  w**»  **)  <5*c#  t*Mlt  ••  to  t9L7»  at>  *••  according  to  the  avage 
ee  having  re- aD(|  custom  of  merchants  from  time  immemorial,  nsedaadap- 
ance.  *  proved  of,  made  his  certain  bill  of  cKehange  in  writing,  beariag 

date  the  same  day  and  year  aforesaid,  and  then  and  there  directed 
the  said  bill  of  exchange  to  one  E.  F.  fby  the  name  and  addition 
of  E.  P.  Esq.)  by  which  said  bill  of  exchange  the  said  C.  D.  then 
and  there  requested  the  said  E.  F.  two  months  after  the  date  of 
that  his  first  of  exchange,  (second  and  third  of  the  same  tenor 
and  date  not  paid,)  to  pay  to  the  said  A.  B.  (by  the  name  and  ad- 
dition of  Mr.  A-  B.)  or  order,  the  sum  of  L5Q  for  value  received, 
and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said 
A.B. 

And  the  said  A.  B.  avers,  that  afterwards  and  before  the  pay- 
ment of  the  said  sum  of  money  in  the  said  bill  of  exchange  ape* 
cificd,  or  any  parr  thereof,  to  wit,  on,  &c.  aforesaid,  (a)  a/,  &e.  (b) 
aforesaid,  to  wit,at,&c.  aforesaid,  (c)  the  said  bill  of  exchange  was 
presented  and  shewn  to  the  said  E.  F.  for  bis  acceptance  thereof, 
according  to  the  said  usage  and  custom  of  merchants,  and  the  said 
E.  F.  then  and  there  had  sight  of  the  said  bill  of  exchange,  and 
was  then  and  there  requested  to  accept  the  same,  but  that  the  said 
E.  F.  did  not,  nor  would,  at  the  said  time  when  the  said  bill  of 

to  intake  an  averment  at  the  end  of  the  count  on  the  bill  as  follows:  "  sod 
the  said  A.  B.  avers,  that  the  said  3900  Uvres  tournois  in  the  said  frill  of  ex* 
change  mentioned,  at  the  time  of  making  the  said  bill  of  exchange,  and  also 
•  at  the  time  the  same  was  so  presented  and  shewn  for  payment  as  aforesaid, 

were  and  still  are  of  great  value,  to  wit,  of  the  value  of  ZJ53  of  lawful 
money  of  Great  Britain,  to  wit,  at,  &c.  aforesaid." 

(a)  The  date  of  the  protest  for  non-acceptance. 

(ft)  The  place  in  which  the  drawee  is  described  in  toe  bill  to  reside 

<r\  The  venue. 
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eiehange  was  so  presented  and  shewn  to  him  for  his  aeeeptance  appendix* 
thereof  as  aforesaid,  or  any  time  before  or  afterwards  aeeept  the     l  l~mi 

same,  or  pay  the  aaid  sum  of  money  therein  specified,  or  any  part 
thereof,  but  then  and  there  wholly  neglected  and  refused  so  to 
do,  nor  did,  nor  would  he  then,  or  at  any  other  time  accept  or 
pay  the  second  and  third  of  exchange,  in  the  said  first  bill  of 
exchange  mentioned,  or  either  of  them,  (a)  but  therein  wholly 
failed  and  made  default,  whereupon  the  said  bill  of  exchange  af- 
terwards, to  wit,  on,  <Jj*c.  last  aforesaid,  (6)  at,  <J*c.  aforesaid,  was  * 
duly  protested  (cj  for  non-acceptance  thereof,  according  to  the 
said  usage  and  eastern  of  merchants,  of  all  which  said  several 
premises,  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  last  aforesaid, 
at,  &c.  aforesaid,  hid  notice,  (d)—  By  means  whereof,  &c.  (the 
liability  and  promise  to  pay  are  stated  as  in  the  ease  of  an  inland 
bill,  ante,  642.) 

For  that  whereas  the  said  C.  D.  on,  &c.  in  parts  beyond  the  21.  Payee 
seas,  to  wit, at,  &e.  that  is  to  say,  at,  #c.  according  to  the  usage  *£u|"stdr*w* 
and  custom  of  merchants  from  time  immemorial,  used  and  ap-  ceptor  hav» 
proved  of,  tnade  his  certain  bill  of  exchange  in  writing  bearing  jj1*  rt{™*& 
date  the  day  and  year  aforesaid,  and  then  and  there  directed  the 
bill  of  exchange  to  one  £•  F.  (by  the  name  and  addition  of  E.  F. 
Esq.  <g*e.)  by  which  said  bill  of  exchange,  lie  the  said  C.  D.  then 
and  there  requested  the  said  E.  F.  at  two  months  after  the  date 
of  that  his  first  of  exchange,  (second  and  third  of  the  same  tenor 
and  date  not  paid,,  to  pay  to  the  said  A.  B.  (by  the  name  and 
addition. of  A*  B.  Esq.)  or  order,  the  sum  of  L5Q  for  value  re* 

(«)  This  is  not  necessary,  Carth.  509.— Lord  Raym.  8X0.—  Salk.  130— 
SUa.  214.  post,  648.  n.  2.— Bayl.  188. 

(b)  The  date  of  the  protest,  Bayl.  188. 

(c)  Sometimes  iv  i§  stated,  that  \he  plaintiff  caused  the  bill  to  be  protest- 
ed;  but  where  it  has  teen  protested  on  the  behalf  of  another  party  and  re- 
turned to  the  plaintiff',  this  would  be  incorrect,  and  the  above  form  is  pre- 
ferable in  all  cases.— The  plaintiff'  must,  in  the  case  of  a  foreign  bill,  either 
state  that  the  bill  Was  protected,  Solomons  v.  9taveley,Doug.  684,  n.  144.-*. 
Li  I.  Ent.  55,  or  shew  that  it  was  not  incumbent  on  him  to  protest  it,  as  that 
the  drawee  had  no  eftepts  of  the  drawer's  in  his  hands,  Rogers  v.  Stephens, 
2  T.  K.  713.— See  the  form  of  the  averment  of  the  waut  of  effects,  ante,  643. 
But  tbe-prmsaion  can  only  be  taken  advantage  of  by  special  demurrer,  1  Salk. 
131.— I  Shpw..  125,^-Dnug.  681.  n,,  l^k'— Ul.  Knt>55 — but  it  would  be  a 
defect  ui  substance,  if  no  notice  be  averred^  ante,  633.  n.  J.  In  stating  the  - 
protest,  if  theA>&ioiHi':ati£ge  that  he  proved  the  bill,  or  cwted  it  to  be  w 
protested,  thedeclarktiwvwill  be  bad  on.  special  demurrer,  but  will  be  aided 

if  the  defendant  pleads  Vie  .-declaration,,  J  Show.  125. 

(<0  As  to  the.,aj*^jfctbf  notice,  atite,  633.  n.  7.— When  notice  U  Dt- 
cessary,  this  allegaSta^toateriil,  Bush  ton  v.  Aspioall,  Doug.  660. 

•  E  3 
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appendix,  eeived,  and  then  and  there  delivered  the  said  bill  of  exchange  to 
— ■—- -— -  the  Bajd  ^.  p..  whieh  said  bill  of  exchange,  he  the  said  E.  F. 
afterwards,  to  wit,  on,  4*c.  aforesaid,  at,  &c.  aforesaid,  opes  sight 
thereof,  aeeepted  according  to  the  said  usage  and  eastom  of  mer- 
chants. 

And  the  said  A.  8.  in  faet  saith,  that  afterwards  whtntksaid 
bill  became  due  and  payable  according  to  the  tenor  and  eject  there- 
of  to  wit,  on,  &e.  {a)  at,  &c.  aforesaid,  that  is  to  say,  at,  to. 
aforesaid,  the  said  bill  of  exchange  so  accepted  as  aforesaid,  was 
duly  presented  and  shewn  to  the  said  B.  F.  for  payment  thereof, 
according  to  the  said  usage  and  custom  of  merchants,  andthesiid 
£.  F.  was  then  and  there  requested  to  pay  the  said  sun  of  money 
therein  specified,  according  to  the  tenor  and  effect  of  the  said  bill 
of  exchange,  and  of  his  said  acceptance  thereof.  But  that  ik« 
said  E.  F.  did  not,  nor  would  at  the  said  time  when  the  said  bill 
of  exchange  was  so  presented  and  shewn  to  him  for  pajneit 
thereof  as  aforesaid,  or  at  any  time  afterwards,  pay  the  said  in 
of  money  therein  specified,  or  any  part  thereof,  but  then  and  there 
wholly  neglected  and  refused  so  to  do,  nor  did  he  pay  tkm 
second  or  third  of  exchange  in  the  said  bill  of  exchange  metdM 
or  either  of  them,  but  therein  wholly  failed  and  made  default;  (X 
and  thereupon  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  & 
aforesaid,  the  said  bill  of  exchange  was  duly  protested  for  son- 
payment  thereof,  according  to*  the  said  usage  and  eustora if 
merchants,  of  all  which  said  several  premises  the  said  C.  D.  af- 
terwards, to  wit,  on,  #c.  last  aforesaid,  at,  Sfe.  aforesaid,  had 
notice.  By  means  whereof,  &e.  (the  liability  and  promise  to  f-) 
are  stated  as  in  the  case  of  an  inland  bill,  ante,  642.) 
22  Pavee  Sometimes  when  a  bill  protested  for  non-acceptance  has  aw 
againstdraw-  been  protested  for  non-payment,  both  the  presentments  sod  pro- 

bm\ba?be^  tc8U  are  ,tated> bnt  thi8>  as  U  **•  been  <>**<****>  "  *Wlstn) 
protested  ma  as  the  liability  of  the  drawer  and  indorstr  is  complete  on  thepro- 

^p^^n"  test  for  non-acceptance.  (See  3  East.  481.)  When  they  are  stated, 
as  for  noo*     the  declaration  sets  forth  the  presentment  for  acceptance,  the  re- 
payment.      fjwaj  to  j^p^  the  protegt  for  non-acceptance,  and  the  notiee  to 
the  defendant,  as  ante,  646,  fr,  and  it  then  proceeds  to  state  the 
presentment  for  payment,  the  refusal,  the  protestyaod-.tlie  w*1 

(a)  The  day  the  bill  became  due,  allowing  the  p$p€^daysof.gr*c*, 
ante,  338, 9;  see  Ante,  633,  n.  2.  and  2  Smith's  Rep;  224.  *  -  •       •     ^ 

(4)  This  averment  is  unnecessary,  the  preceding  alle^atioOi^^  toe  ^- 
mentioned  in  the  bill  was  not  paid,  being  a  sufficient  negative  W  P»)     ^ 

«th. 509.— Lord  Raym.  810.— Salk.  130.— Stra.  214.'— Ante, w-^  • 
,9.  • 
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to  the  defendant,  as  ante,  647, 8,  and  then  concludes  with  stating  appendix, 
the  defendant's  liability  and  promise  to  pay  on  request.  — —.— 

In  a  declaration  at  the  snit  of  the  indorsee  against  the  drawer  23.  Indorsee 

or  indorser,  the  indorsement  is  inserted  immediately  preceding  aSam8.tc*raw' 

J  r  °  er  or  indor<> 

the  averment  of  the  presentment  for  aeeeptanee  or  payment,  in  ser. 
the  same  form  as  in  the  case  of  an  inland  bill,  ante,  638. 640,  and 
the  indorsement  may  be  stated  in  the  short  form,  ante,  638. 

SECT.  VI. 

DEBT   ON    PROMISSORY    NOTES. 

Foa  that  whereas  the  said  C.  D.  on,8cc.  at,  #e.  made  his  cer-  24.  Payee  of 
tain  promissory  note  in  writing,  bearing  date  the  day  and  year  JJlSarfca) * 
aforesaid,  and  then  and  there  delivered  the  said  note  to  the  said 

A.  R,  by  which  said  note,  he  the  said  C.  D.  then  and  there  pro- 
mised to  pay,  two  months  after  the  date  thereof,  to  the  said  A. 

B.  or  order,  the  sum  of  £50  for  value  received. 

By  means  whereof  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  said  G.  D.  then  and  there  became  liable  to  pay 
to  the  said  A.  B.  the  said  sum  of  money  in  the  said  note  speci- 
fied, according  to  the  tenor  and  effect  of  the  note;  and  although 
the  said  sum  of  money  in  the  said  note  specified,  hath,  according  . 
to  the  tenor  and  effect  of  the  said  note,  been  long  since  due  and 
payable,  yet  the  said  C  D.  (although  often  requested  so  to  do,) 
hath  not  as  yet  paid  the  said  sum  of  money,  or  any  part  thereof, 
hut  hath  hitherto  wholly  neglected  and  refused  so  to  do,  where- 
by an  action  hath  acerued  to  the  said  A.  B.  to  demand  and  have  • 
of  and  from  the  said  C.  D.  the  said  sum  of  money  in  the  said 
note  specified,  parcel  of  the  said  sum  above  demanded. 

JV.  B.  AM  the  proper  common  counts  in  debt  in  the  conside- 
ration of  the  note,  and  the  account  stated,  and  the 
usual  conclusion  in  debt, 

For  that  whereas  the  said  C.  D.  on,  &c.  at,  &c.  according  to  25.  By  the 
the  usage  and  custom  of  merchants  from  time  immemorial  used  KJ^L!!-^* 

(a)  When  debt  is  sustainable  on  a  note,  see  ante,  545  to  548.— See  the      <jtfauit  «f 
forms,  Morgan's  Precedents,  548.— 1  Mod.  Ed.  312.— See  the  form,  2  Bos.  vwment  Wy 
#  Pul.  78.  debt  lies  against  indorser  when  he  is  also  drawer  and  payee,  8trat.  %*  g-^ptJ,. 
ton  v.  Hill,  3  Price,  253.  (l\  ^^ 

(b)  When  debt  on  bills  is  sustainable,  see  ante,  545. 548.  and  supra,  note  1. v  ' 
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Appfefrtti**  and  approved  of  within  this  kingdom,  made  his  certain  bill  «f 
*"~"*  exchange  in  writing,  bearing  date  the  day. and  year  aforesaid,  and 

then  and  there*  directed  the  said  hill  of  exchange  to  one  E-  F-  (by 
the  name  and  addition  of  Mr.  E.  F.,  &e.)  by  whieh  said  bill  of 
exchange,  he  the  said  C- 1)-  then  and  there  requested  the  said 
£.  F.  two  months  after  the  date  thereof,' to  pay  to  the  said  A.  B. 
/>r  order,  the  sum  of  L5Q  value  received,  and  then  and  there  de- 
live  red  the  said  bill  of  exchange  to  the  said  A.  B.,  whieh  said 
bill  of  exchange,  the  said  &  F.  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  <§*c  aforesaid,  upon  sight  thereof  accept- 
ed, according  to  the  said  usage  and  custom  of  merchants. 

And  the  said  A.  B»  avers,  that  afterwards,  when  the  said  bill 
of  exchange  became  due  and  payable,  according  to  the  tenor  and 
effect  thereof,  to  wit,  on,  &c  (a)  at,  <$*c.  aforesaid,  the  said  bill 
of  exchange  so  accepted  as  aforesaid,  was  duly  presented  aid 
shewn  to  the  said  E-  F.  for  payment  thereof,  according  to  the  said 
usage  and  custom  of  merchants,  and  the  said  E«  F.  was  then  and 
there  requested  to  pay  the  said  sum  of  money  in  the  said  bill  of 
exchange  specified,  according  to  the  tenor  and  effect  thereof, and 
of  his  said  acceptance  thereof,  hot  the  said  E.  F.  did  not,  nor 
would,  when  the  said  bill  of  exchange  was  so  presented  and 
shewn  to  him  for  payment  thereof,  as  aforesaid,  or  at  any  time 
afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any 
part  thereof,  but  then  and  there  wholly  neglected  and  refused  ss 
to  do,  of  all  which  said  premises,  the  said  C.  D»  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  had  oolite. 
By  means  whereof,  and  according  to  the  said  usage  and  custom 
#      of  merchants,  he  the  said  C  D.  then  and  there  became  liable  to 
pay  the  said  A.  B.  the  said  sum  of  money  in  the  said  bill  of  ex- 
change specified,  when  he  the  said   C.  D.  should  be  thereunto 
afterwards  requested,  and  being  so  liable,  he  the  said  C.  D.  ia 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  jear 
last  aforesaid,  at,  #e.  aforesaid,  agreed  to  pay  to  the  said  A.  B. 
the  said  sum  of  money  in   the  said  bill  of  exchange  specified, 
when  he  the  said  C-  D-  should  be  thereunto  afterwards  request- 
ed; whereby  and  by  reason  of  the  said  sum  of  money  in  the  said 
hill  of  exchange  specified,  being  and  remaining  wholly  unpaid, 
an  action  hath  accrued  to  the  said  A-  B.  to  demand  and  have,  of 
and  from  the  said  C  D.  the  said  sum  of  money  in  the  said  bill  of 
exehaoge  specified,  parcel  of  the  said  sum  above  demanded. 

O)  The  day  tbe  bill  became  due. 


NOTICE   TO    PROVE   CONSIDERATION,  &C.  601 

In  the  King's  Bench.  f     A.  B.  Plaintiff,  appendix. 

Between     «<  and  

I      C.  D.  Defendant.  Nt°tice  *° 

1  hereby  give  you  notice,  that  on  the  trial  of  this  cause  the  prove  con- 
above  named  defendant  will  insist  and  cive  in  evidence,  that  the  sideration 

°  #  .    given  by  him 

supposed  bill  of  exchange  (or  "  promissory  note,")  mentioned  in  for  bill,  (a) 

the  declaration  in  this  cause,  if  any  such  there  be,  was  obtained 
from  the  said  defendant,  (or  "  from  (J,  H.")  without  legal  or 
sufficient  consideration,  and  by  undue  means,  and  that  the  said  - 
defendant  is  not  liable  to  pay  the  same;  and  I  do  hereby  further 
give  you  notice,  and  require  yon  on  the  said  trial  to  prove  the 
consideration  given  by  the  said  plaintiff,  and  every  other  party 
for  the  said  bill  of  exchange,  and  when  such  consideration  was 
given  and  paid,  and  in  what  manner,  and  the  person  and  persons 
by  and  from  whom  the  same  bill  of  exchange  was  obtained  by  the 
said  plaintiff  or  any  other  person,  and  the  time  when  the  said 
plaintiff  and  any  other  person  became  the  holder  thereof;  and  I 
do  hereby  further  give  you  notice,  and  require  you  on  the  said 
trial  to  produce  and  give  in  evidence  all  letters  and  copies  of 
letters,  and  books  of  account,  and  vouchers,  in  any  way  relating 
to  the  said  bill  of  exchange,  and  in  particular  a  certain  letter 
bearing  date,  fee.  (Iiere  specify  any  particular  document  material 
to  be  produced*)    Dated,  &c.  Yours,  fyc.  L.  M. 

Attorney  for  the  said  defendant. 
To  Mr  N-  O  the  above  named  plaintiff,  and 
to  Mr,     ■    ,  his  attorney  or  agent, 

SECT.  VII. 

JUDGMENTS   IS   ASSUMPSIT   ON   A    BILL,  &C. 

A  yet  of  Trinity  Term,  in  the  BSth  year  vf  the  reign  of  King  lT*S*™ 

George  the  Third9witness  Edward  Lord  Ellenborough.  demurrer  to 

Middlesex  to  wit— A.  B-  puts  in  his  place ,  his  attorney,  £f"S/<fc/re" 

against  C  D.  in  a  plea  of  trespass  on  the  case  upon  promises.  cord' t0  * 
......  .        __.  . .  ~   .^  ...       .  "  plea  of  judg- 

Middlesex  to  wit. —  The  said  C  D-  puts  in  his  place ~,  his  ment  recov- 

attorney,  at  the  suit  of  the  said  A.  B.  in  the  plea  aforesaid.       ered,  tos  de- 
......  .  .  r  claration  on 

Middlesex  to  wit — Be  it  remembered,  that,  ^c.  [here  copy  the  bill  of  ex- 
demurrer  book,  containing  declaration  on  a  bill  of  exchange  th^mon*^ 
and  money  counts,  plea  judgment  recovered,  replication  nul  tiel  counts:  with 
record,  demurrer  thereto,  joinder,  and  award  of  euria  advisa-  5bs^  tod» 
ri  ftttt.]  money 

At  which  day,  before  our  said  Lord  the  King,  at  Westminster,  ^dj^enUbr 

come  as  well  the  said  A.  B.  by  his  attorney  aforesaid,  as  the  said  P,aintiff  on 

*  '  thefirsteount 

(a)  As  to  this  notice,  see  ante,  511.  for  the  prin- 

11  ■        ■  cipal  and  in- 

terest on  the  bill,  on  a  reference  to  the  master  to  compute  principal  and  interest. 
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appendix.  C.  D.  by  his  attorney  aforesaid;  and  whereupon  all  and  lingular 
the  premises  being  seen,  and  by  the  court  of  our  said  Lord  the 
r  King  now  here  fully  understood,  and  mature  deliberation  being 

thereupon  had,  it  appears  to  the  said  eourt  here,  that  the  said 
replication  of  the  said  A.  B:  and  the  matters  thereia  wstaioed. 
are  sufficient  in  law  for  the  said  A.  B.  to  hare  and  mtiataiD  his 
aforesaid  action  thereof  against  the  said  C.  D.  Wherefore  the 
said  A.  B.  ought  to  recover  against  the  said  C.  D.  his  dsmagei, 
by  reason  of  the  premises.  *And  hereupon  the  said  A  B.frwlj 
here  in  court,  remits  to  the  said  C.  D.  all  damages  sustained  by 
reason  of  the  not  performing  of  the  said  several  promises  and 
undertakings  in  the  last  four  (a)  eoonts  of  the  said  declaration 
mentioned:  therefore  let  the  said  C.  D*  be  thereof  acquitted. 
And  because  it  is  suggested  and  proved,  and  manifestly  appean 
to  the  said  court  here,  that  the  said  A*  B.  hath  sustained  dana- 
ges  by  reason  of  the  not  performing  of  the  said  promiae  and  o* 
dertaking  in  the  said  first  count  of  the  said  declaration  men- 
tioned, to  Z»50,  besides  the  costs  and  charges  of  the  said  sail; 

Judgment      Therefore  it  is  considered  that  the  said  A.  B.  do  recover  aeainil 

signed  the       ,  .  .  ° 

irth  day  of    the  s aid  C.  D.  the  said  sum  of  L509  for  his  damages  last  afore- 

Sept  1818.    gai<j.  and  also  L20  for  his  said  costs  and  charges  by  the  said 

court  here  adjudged  to  the  said  A.  B.  with  his  assent,  which  iav) 

damages,  costs  and  charges,  in  the  whole  amount  to  i?0,  sad  the 

Mercy.  gaid  C.  D.  in  mercy,  &c. 

The  like  on        N.  B.  Insert  the  memoranda  of  the  warrants  of  attorney  as  in  tbefirs^ 

hv"  M  T    precedent,  ante,  651,  and  then  proceed  as  follows: 

To  wit,   be  it  remembered,  that  on -Bext 

after in  this  same  term,  before  our  Lord  the  Ring, at 

Westminster,  comes  A  B.  by  E-  F.  his  attorney,  and  brings  into 
the  court  of  our  said  Lord  the  King,  before  the  King  himself 
now  here,  his  certain  bill  against  C.  D.  being  in  the  custody  « 
the  Marshal  of  the  Man»halsea  of  our  said  Lord  the  King*  brfore 

« 

the  King  himself,  of  a  plea  of  trespass  on  the  ease  upon  promis- 
es, and  there  are  pledges  for  the  prosecution  thereof,  to  wit,  John 
Doe  and  Richard  Doe,  which  said  bill  follows  in  these  sronb* 
that  is  to  say,  —  to  wit,  A.  B.  complains  of  C.  D.  being  in  the 
eustody,  Sfc  (here  copy  the  declaration  to  the  end,  omitting  ^c 
pledges,  and  proceed  in  a  new  line  as  follows:) 

And  the  said  C«  D-  in  his  proper  person,  (or  by  G-  H.  h»* ftt* 
torney,)  comes  and  defends  the  wrong  and  injury,  when,  &c  &° 
says  nothing  in  bar  or  preclusion  of  the  said  action  of  the  tai 

(a)  More  or  less,  according  to  the  number  of  the  common  count*. 
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A.  B.  whereby  the  said  A.  B.  remains  therein  undefended  against  affchdix. 
the  said  C.  D.,  wherefore  the  said  A.  B.  ought  to  recover  against         "" 
the  said  C.  D.  his  damages  by  reason  of  the  premises,  &c.  (pro* 
ceed  as  in  the  first  precedent,  from  the  asterisk  to  the  end,  and  if 
the  final  judgment  be  of  a  term  subsequent  to  the  interlocutory 
judgment,  insert  the  continuances  as  in  the  next  preeedent.) 

N.  B.  The  same  as  the  two  precedents  to  the  end  of  the  inter-  ^enfiiwl 
loeutory  judgment  at  the  asterisk,  and  then  proceed  as  follows:  judgment  is  . 

But  because  it  is  unknown  to  the  eourt  of  our  said  Lord  the  dtfferent 

King  now  here,  what  damages  the  said  A.  B.  hath  sustained  by  term  from 

means  of  the  premises,  the  sheriff  is  commanded,  that  by  the  oath  cutory  judg- 

of  twelve  good  and  lawful  men  of  his  bailiwick,  he  diligently  in-  ment,  with 

a  con  tin  u- 
quire  what  damages  the  said  A.  B.  hath  sustained,  as  well  by  ance  Dy 

means  of  the  premises,  as  for  his  costs  and  charges  by  him  about  *w.ard  of 

\i»  suit  in  this  behalf  expended,  and  that  he  send  the  inquisition  inquiry  And 

which  he  shall  thereupon  take  to  our  said  Lord  the  King,  at return  of 

*  °         vtcecomes  mm 

Westminster  on  — — —  neit  after  ■  under  his  mtiit  breve. 

teal,  and  the  seals  of  those  by  whose  oath  he  shall  take  that  in- 
quisition, together  with  the  writ  of  our  said  Lord  the  King,  to  him 
hereupon  directed,  and  the  same  day  is  given  to  the  said  A-  B. 
at  the  same  place. 

(it)  At  which  day  before  our  said  Lord  the  King  at  Westmin- 
ster aforesaid,  comes  the  said  A.  B.  by  his  attorney  aforesaid: 
And  the  sheriff  hath  not  sent  the  writ  of  our  said  Lord  the  King 
to  him  in  that  behalf  directed,  nor  hath  he  done  any  thing  there- 
upon. 'Therefore,  as  before  the  sheriff  is  commanded,  that  by 
the  oath  of  twelve  good  and  lawful  men,  &c.  (same  as  above  to 
the  asterisk,  inserting  a  return  day  in  the  subsequent  term,  and 
then  proceed  as  follows:)  And  hereupon  the  said  A.  B.  freely 
in  court,  remits  to  the  said  C.  D.  all  damages,  ecc-  (as  above 
from  the  asterisk,  652-) 


SECT.  VIII. 

NOTARY'S  FEES  OF  OFFICE,  AS  SETTLED  THE  FIRST  OF  JULY,  1797. 

At  a  meeting  of  several  Notaries  of  the  city  of  London,  held 

at  the  George  and  Vulture  Tavern,  in  London  aforesaid,  on  the 

•   •  * 
(a)  The  omission   of  the  following  supposed   default  is  not  material,  4 
Taunt.  148. 


654  notary's  fees  of  office,  fee 

appendix.  1st  July,  A.  D.  1797)  the  following  resolutions  were  unanimoiiv 
:"  iy  agreed  to,  and  since  approved  and  confirmed  by  the  Gorer- 

nor  and  Company  of  the  bank  of  England- 

First— That  from  and  after  the  fifth  day  of  the  present  month 
of  July,  the  noting  for  all  bills  drawn  upon,  or  addressed  at  the 
house  of  any  person  or  persons  residing  within  the  aaeieit  walls 
of  the  said  city  of  London,  shall  be  charged  one  shilling  aid  six- 
pence; and  without  the  said  walls,  and  not  exceeding  the  Haiti 
hereunder  specified,  the  sum  of  two  shillings  and  sixpence. (a) 

Second — For  all  bills  drawn  upon,  or  addressed  at  the  boose 
of  any  person  or  persons  residing  beyond  Old  or  New  Bond-street, 
Wioipole-slreet,  New  Cavendish-street,  Upper  Mary  ^bone-street, 
How  land-street,  Lower  Gower-street,  lower  end  of  Gray's-ina- 
lane,  (and  not  oft' the  pavement,)  Clerkenwell  chureh,  Old-street, 
Shored  itch  church,  Brick -lane,  St.  George's  in  the  east,  Elec- 
tion-dock,  Wapping,  Dock-head,  upper  end  of  Bermondsey-streei 
(as  far  as  the  church,)  end  of  Blackman-street,  end  of  Great  Sar- 
.  rey-street,Blackfriars  road  (as  far  as  the  Cireus,)  Cuper'a-Bridge, 
Bridge-street,  Westminster,  Arlington -street,  Piccadilly,  and  tits 
like  distances  three  shillings  and  sixpence:  and  off  the  pavemesf 
one  shilling  and  sixpence  per  mile  additional. 

Third — For  protesting  a  bill  drawn  upon,  or  addressed  at  the 
house  of  any  person  or  persons  residing  within  the  aneieot  walls 
of  the  said  city,  (including  the  stamp  duty  of  four  shillings,^ 
exclusive  of  the  charge  of  noting,)  the  sum  of  six  shillings  aad 
six  pence:  and  without  the  ancient  walls  of  the  said  citj,ioela- 
ding  the  like  stamp-duty,  and  exclusive  of  the  said  charge  of  as* 
ting,  the  sum  of  eight  shillings,  agreeably  to  the  second  article 
Fourth — That  ail  acts  of  honour  within  the  ancient  walk  of 
the  said  city  of  London,  shall  be  charged  the  sum  of  one  *hill'D§ 
and  sixpence  upon  each  bill;  and  for  all  acts  of  honour  without tae 
aucient  wails  of  the  said  city,  to  be  regulated  agreeable  to  ik 
charge  of  no  tins;  bills  out  of  the  city;  and  the  like  charge  for  aoj 
additional  demand  that  may  be  made  upon  the  said  bill,  orwku 
i-  ,  the  same  is  mentioned  and  inserted  in  the  answer  in  the  protest. 

•*'  Fifth— For  every. post  demand  and  act  thereof  within  the  ae» 
eient  walls  of  the  said  city,  the  sum  of  two  shillings  and  sixpence; 
and  without  the  walls  of  the  said  city,  the  sum  of  three  sbillio^ 
and  sixpence  (provided  the  same  be  only  registered  in  the  not** 
ry's  books,)  and  so  in  proportion,  according  to  the  distance,  to  w 
regulated  agreeably  to  the  charge  of  noting  bills. 

(a)  But  see  ante,  398,  and  4  T.  ft.  179, 


VOTARY'S  FEB*  Or  OFFICE,  &C.  650 

Sixth— For  every  copy*/ bill  paid  inpart,  and  a  receipt  at  foot  appendix, 
•J  such  copy,  shall  be  charged  two  shillings,  and  to  in  proportion 
tor  every  additional  bill  so   eopied,  (exclusive  of  the  receipt 
stamp.) 

Seventh — For  every  duplicate  protest  of  one  bill  (including 
four  shillings  for  the  duty,)  shall  be  charged  the  sum  of  seven 
shillings  and  sixpence;  and  so  in  like  proportion  of  three  shil- 
lings and  sixpence  (exclusive  of  the  duty,)  for  every  additional 
bill. 

Eighth — For  every  folio  of  ninety  words,  translated  from  the 
French,  Dutch,  or  Flemish,  into  English,  shall  be  charged  one 
shilling  and  sixpence,  and  from  English  into  French,  Dutch,  or 
Flemish,  two  shillings  for  eaeh  such  folio;  and  from  Italian, 
Spanish,  Portuguese,  German,  Danish,  and  Swedish,  one  shilling 
and  nine  pence  per  folio  of  ninety  words;  and  from  Latin,  two 
shillings  and  sixpence  per  folio;  and  for  attesting  the  same  to  be 
a  true  translation,  if  necessary,  seven  shillings  and  sixpence,  ex- 
elusive  of  fees  and  stamps. 

Ninth — That  all  attestations  to  letters  of  attorney,  affidavits, 
&e.  at  the  request  of  any  gentleman  in  the  law,  shall  be  charged 
seven  shillings  and  sixpence,  exclusive  of  fees,  stamps,  and  aU 
tendance. 

Tenth — For  every  city  seal  shall  be  charged  one  guinea  for  one 
deponent,  exclusive  of  .attendance  and  exemplification;  and  if 
more  than  one  deponent,  ten  shillings  and  sixpence  for  each  ad* 
ditioaal  affidavit 

Eleventh — For  all  notarial  copies  shall  be  charged  sixpenceper 
folio  of  seventy -two  words,  exclusive  of  attestation,  stamps,  <|jfe. 


SECT.  IX. 

DEPOSITIONS  IN  BANKRUPTCY. 

A.  B.  of,  &c.  grocer,  maketh  oath  and  saith,  that  C.  D.  of  the  1*  Affidavit 
city  of  London,  merchant,  is  indebted  to  this  deponent  (a)  in  the  °i0nfoi>ae. 
sum  of  1,100  and  upwards,  (b)  and  that  the  said  CD.  is  become  ditor. 

(a)  Insert  (if  in  partnership)  "  and  to  C.  D.,  E.  F.  &c.  this  deponent's 
partners  in  trade." 

(i)  Sometimes  the  debt  is  stated,  as  "  for  goods  sold  and  -delivered  by, 
'  &c.  to,  &c."  or  "  upon  a  bill  of  exchange"  or  "for  money  lent,  &c."  accord- 
ing to  the  nature />/  (he  dehtg  but  this  is  uot  hecess&rv,  1  Atk.  135. — 1  MpnU 
390.  •   *  * 
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appendix,  bankrupt  within  the  true  intent  and  penning  of  some  or  one  of 
— —  the  statutes  made  and  now  in  foree  concerning  bankrupts,  as  this 
deponent  is  informed  and  believes.  A.  B. 

Sworn  at  the  public  office  in  Southampton  Buildings, 
the        day  of  before  me 

2  Affidavit  A.  B.  of,  &e.  C.  D.  of,  &c.  B.  P.  of,  .#c.  G.  H.  of,  #e.  se?e- 
petition'mg  Tn^J  make  oath  and  say,  and  first  this  deponent  A.  B.  for  him- 
crediton.  8elf  saith,  that  I.  K.  of,  &c.  is  justly  indebted  unto  him,  this 
deponent,  in  the  sum  of  L30  for,  Sfe.  And  this  deponent  C.  D< 
for  himself  saith,  that,  <$*e.  [as  before.]  And  all  these  deponents 
say,  that  they  verily  believe  that  the  said  I.  K.  is  become  bank' 
rapt  within  the  true  intent  and  meaning  of  some  or  one  of  the 
statutes  made  and  now  in  foree  concerning  bankrupts. 

A.  B.        E,F. 
All  sworn,  #c.  C.  D.        G.  H. 

3.  The  affir.      A.  B.  of,  #c.  being  one  of  the  people  called  Quakers,  being 
Quito         examined  upon  his  solemn  affirmation,  saith,  &c.  fas  in  affidavit, 

only  that  instead  of  the  word  "  deponent,"  the  word  "affirms*!" 

is  made  use  of.] 


4.  Affidavit       (Same  as  the  first  form,  ante,  600.  to  the  end,  and  then  proceed 

<Suntiy  com.  a*  follows.)    And  this  deponent  further  saith,  That  the  eonunif- 

mission.        gion,  when  obtained,  will  be  executed  at  — — —  (jthe  anatiry 

place,)  or  within  ten  miles  of  the  same;  and  not  within  forty  miles 

of  London. 

A.B. 
Sworn  at  ,  in  the 

county  of  ■   —  ,  this 

■  day  of    ■■ 

in  the  08th  year  of  the 
reign  of  George  the 
Third,  King  of  the  Uni- 
ted Kingdom,  fee.  before 
me,  T.  M«  Master  Ex- 
traordinary in  Chancery. 
Commissioners  names,  (here  state  them.) 

(a)  The  debt  of  two  petitioning  creditors  must  be  £150.  or  three  or  mote 
£200.    5  Geo.  2.  c.  30.  sect.  23. 
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At  the  Rolls  Coffee-house,  in  Chancery -lane,  the  —  day  of  afpkhdix. 


■        *  ,  one  thousand  eight  hundred  and  eleven.  5  Proof  of 

A.  B.  of  the  parish  of  ,  being  sworn  and  ex-  petitioning 

W.  B.  aminedj  the  day  and  year, and  at  the  place  above  written,  ^ebt  r  8 
upon  his  oath  saith,  that  C.  D.,  the  person  against  whom 
this  commission  of  bankrupt  is  awarded  and  issued  forth, 
was,  at  and  before  the  date  and  suing  forth  of  the  said 
H.  H.  commission,  and  still  is,  justly  and  truly  indebted  unto 
him  this  deponent  in  the  sum  of  ■■  — —  ■  for  (the  con* 
sideration  must  be  stated,  see  the  forms  of  bills  of  ex* 
change,  infra,  657  to  660.  proof  of  bills  in  different  * 
cases,)  and  that  the  said  sum  became  due  at  the  time 
H.  R.  following,  that  is  to  say  (here  the  time  or  times  when  the 
debt  became  due  must  appear. 

Signed,    a) 
The  time  when  the  debt  beeame  due  must  be  stated,  or  a  bill 
of  particulars  with  dates  must  be  annexed  and  referred  to  in  the 
depositions.  « 

PROOF    OF    DEBTS. 

At  Guildhall,  London,  2d  Dee.  1817. 

O.  H.        A.  B.  of,  &c  being  sworn  and  examined,  the  day  and  6.  DeposU 
year,  and  at  the  place  abovesaid,  before,  &e.  upon  his  ^y  lent,  s^' 
oath  saith,  that  G.  D.  of,  <§*c.  the  person  against  whom  coral  by^ 
the  commission  of  bankrupt,  now  in  prosecution,  is  promissory 
awarded  and  issued,  was,  before  the  date  and  suing  forth  "^ 
J.  K.   of  the  said  commission,  and  still  is,  justly  and  truly  in- 
debted unto  him  this  deponent,  in  the  sum  of  £100,  for 
money  lent  and  advanced  by  this  deponent  to  the  said 
C.  D.  for  whieh  said  sum  of  Zioo,  or  any  part  thereof, 
this  deponent  hath  not  received  any  security  or  satisfac- 
tion whatsoever,  save  and  except  a  promissory  note,  Exception  of 
dated  the day  of ,  A.  D. ,  under  the  hand  l^aD^Mr7 

L.  M.  of  the  said  C.  D.,  whereby  he  promised  to  pay  to  this 
deponent,  on  demand,  the  said  sum  of  ZlOO. 

O.  P.        A.  B.  of,  *e.  being  sworn,  &c.  that  the  said  C.  D.  the  7.  On  a  pro- 

missory  note 
person  against  whom,  &e.  was,  at  and  before  the  Q*te  mtdeby 

and  suing  forth  of  the  said  commission,  and  still  is,  just-  k***™?**    * 

ly  and  truly  indebted  unto  this  deponent  in  the  sum  of  by  a  third 

person  to  the 
(a)  All  depositions  must  be  signed  by  the  witnesses.  creditor. 
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pnotrr  of  dkbts. 


APPENDIX. 


8.  On  notes 
of  hand— One 
made  by  the 
bankrupt  and 
delivered  to 
the  creditor; 
tfee  others  in* 
dorsed  to  the 
creditor. 


9.  On  a  bill 
of  exchange 
drawn  and 
delivered  by 
the  bankrupt 
to  the  credi* 
tor. 


■■  upon  a  promissory  note  under  his  hand,  dialed 

the  — — • ,  given  by  the  said  bankrupt  to  one  E*  F.  for 

Q.  R.     ,  payable  to  him  or  his  order  — after  date: 

which  note  the  said  £.  F.  indorsed  to  I.  R.  who  indors- 
ed the  same  to  this  deponent  for  goods  sold  and  deliv- 
ered by  this  deponent  to  the  said  I.  R.  and  money  paid 
by  him  on  account  of  the  said  note  to  that  amount,  and 
for  which  said  sum  of——,  or  any  part  thereof,  this 
deponent  halh  not,  nor  hath  any  person  to  his  use,  re- 
ceived any  security  or   satisfaction  whatsoever,   save 

G,  H.    and  except  the  said  note.  • 


A.  B* 


S.  D. 


I.  B 


A*  B.  of,  <§*c.  being  sworn,  &c.  [as  usual]  and  still  i« 
justly  and  truly  indebted  to  this  deponent,  in  the  sum  of 
£890  and  upwards,  for  money  lent  by  this  deponent  to 
the  said  C  D.,  before  he  became  bankrupt,  for  which 
said  sum  of  L890,  or  any  part  thereof,  this  deponent 
hath  not  received  any  satisfaction  or  security  whatso- 
ever, save  the  seven  following  promissory  notes;  one 
dated  the  22d  of  May,  1809,  under  the  hand  of  the  said 
C.  D.  whereby  he  promises  to  pay  to  this  deponent,  or 
order,  one  year  after  date,  £200  with  interest;  the  other 
six  promissory  notes  are   under  the  hand  of  one  A.  P. 
and  made  payable  to  the  said  C.  D.,  and  by  the  said  C. 
Dr  indorsed  to  this  deponent,  and  are  for  the  several 
and  respective  sums  following:  one  dated  19  September, 
l«09,  for  Zt50,  payable  six  months  after  date;  another 
dated  IS  October,  1809,  for  £90,  payable  six  months 
after  date;  another  8  November,  1809,  for  ZlOO,  para- 
ble four  months  after  date;  another  dated  4  December, 
1809,  for  Lll5,  payable  five  months  after  date;  and  the 
other  of  the  said  notes  dated  26  December,  IS  to,   for 

\V.  M.  Ll25,  payable  six  months  after  date. 

A.  B. 

J.  B.  A-  B-  of,  &c.  being  sworn,  he.  saitb,  that  C.  D.  the 
person,  #c-  was, at  and  before  the  date  and  issuing  forth 
of  the  said  commission,  and'  still  is,  justly  and  truly  in- 
debted unto  this  deponent  in  the  snm  of,  &c.  and  op- 
wards,  for  money  lent  by  this  deponent  to  the  said  €•  O. 

R.  F.  before  he  became  bankrupt,  for  which  said  snm,  or  any 
part  thereof,  he  this  deponent  hath  not,  nor  hath  any 
person  to  his  use,  received  any  security  or  satisfaction 
whatsoever,  save  and  except  a  eertain  bill  of  exchange, 
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dated  the  — — ,  and  drawn  by  the  said  C.  D.  upon  and  appendix, 
G.  H.   accepted  by  F.  K.  and  by  the  said  C.  D.  indorsed  and  ~ "~ " M—" " 
delivered  to  this  deponent. 


J.  B.        A.  B.  of 


in  the  county  of 


being  sworn,  &c.  thatR.  £.  and  F.  £.  the  persons  against 
whom  the  commission  of  bankrupt  is  awarded  and  issued, 
were,  at  and  before  the  date  and  issuing  forth  of  (be  said 
commission,  and  still  are,  justly  and  truly  indebted  to 
this  deponent  in  the  sum  of—,  upon  two  bills  of  ex- 
change, both  drawn  by  the  said  bankrupts,  on  H.  (J.  and 

Co.  merchants,  of ,  and  accepted  by  tfoem,  and 

both  payable >—  after  date,  to  M.  J.  T.  and  Co.  or 

R.  F.   order;  one  of  them  for  the  sum  of ,  and  the  other 

for  the  sum  of  — ,  for  value  in  account,  both  of 
which  said  bills  of  exchange  are  dated  the  — -  day  of 


,  mercer,  10.  On  a  bill 

of  exchange 
indorsed  to 
the  creditor 
by  a  third 
person. 


,  and  respectively  indorsed  by  the  said  M.  J.  T. 

and  Co.  and  by  them  delivered  to  the  deponent,  for  goods 
sold  and  delivered  by  this  deponent  to  the  said  M.  J.  T. 
and  Co,  and  money  paid' to  them  on  aecount  of  the  said 
bills  of  exchange,  to  the  full  amount  of  the  said  bills  of 
exchange,  deducting  the  legal  discount,  and  for  which 
said  sum  or  any  part  thereof,  this  deponent  hath  not, 
nor  hath  any  person  to  his  use,  received  any  security  or 
G.  U.  satisfaction  whatsoever,  except  the  said  bills  of  exchange. 

A.  B. 

J.  B.         A.  B.  of——,  merchant,  being  sworn,  dfc.  That 
P.  H.  the  person  against  whom  this  commission  of  bank- 
ruptcy is  awarded  and  issued  forth,  as  being  one  of  the 
partners,  Sec.  was,  at  and  before  the  date  and  issuing 
forth  of  the  said  commission,  and  still  is,  justly  and  tru- 
ll. F.    ly  indebted  unto  this  deponent  in  the  sum  of  — — ,  for 
premiums  on  insurances,  for  whieh  said  sum  of  — —  or 
any  part  thereof,  he  this  deponent  hath  not  received  any 
security  or  satisfaction  whatsoever,  save  and  except  the 
G.  H.     undermentioned  bills  of  exchange  and  promissory  notes. 


11.  For  a 
debt  secured 
by  bills  set 
forth  in  |^,  ' 
schedule. 


Xotc 
or  bill. 


DateJDrawer. 


Acceptor. 


Sum. 
L.  8.  d. 


Payable 


to 


A.  B. 

At  what  Endorsers, 
date 
drawn. 


•  • 
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APPENDIX. 


A.  B.  of,  &e.  • 

V 

l2~Fo"rm  of  a  to ■  from 


claims  a  debt  of 


.,  dtit 


for 


.,  upon,  &c.  (here  state  tkt 


claim.  (The  promissory  note,  bill  of  exchange,  &c.) 

Memorandum^  That  on  the  day  and  year,  and  at  the  plaee 


not  sworn.) 


above-mentioned,  A.  B.  of,-  <J*c.  claimed  a  debt  under  the  com- 
mission of  bankrupt  awarded  and  Usued  against  C.  D.  of,  $c. 
of  X 100  to  be  due  from  the  bankrupt  to  (Che  person  for  whin  the 
claim  is  made,)  by  note  of  hand. 


SECT.  X, 

Statute  9  #  10  IT.  3.  c.  17.  intituled,  "  Jin  Act  for  tht  frfM 
"  Payment  of  Inland  Bills  of  Exchange  " 


BL1U  of  ex- 
change   • 
drawn  in 
England,  iff  c. 
of  L5  or  up- 
wards, paya- 
ble at  a  cer- 
tain number 
of  days,  &c. 


After  accep. 
tance,  and 
three  days 
after  it  is 
due,  may  be 
protested. 


T  «  WHEREAS  great  damages  and  other  inconveniences  do 
u  frequently  happen  in  the  course  of  trade  and  commerce,  br 
"  reason  of  delays  of  payment  and  other  neglects  on  inland  bill* 
"  of  exchange  in  this  kingdom;"  be  it  therefore  enacted  bribe 
King's  Most  Excellent  Majesty,  by  and  with  the  advice  and  m- 
sent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  ii  tbi* 
present  Parliament  assembled,  and  by  the  authority  of  the  statf* 
That  from  and  after  the  four  and  twentieth  dayof  Jane  next,wkieh 
shall  be  in  the  year  one  thousand  six  hundred  and  ninety*^, all 
and  every  bill  or  bills  of  exchange  drawn  in,  or  dated  atasdfroo, 
any  trading  city  or  town,  or  any  other  place  in  the  kingdom  •' 
England,  dominion  of  Wales,  or  town  of  Berwick-upon-Tweed. 
of  the  sum  of  five  pounds  sterling  or  upwards,  upon  any  person  »r 
persons  of  or  in  London,  or  any  other  trading  city,  tows,  or  any 
other  place  (in  which  said  bill  or  bills  of  exchange  shall  be  ac- 
knowledged and  expressed  the  said  value  to  be  received,)  and  is  aw 
shall  be  drawn  payable  at  a  certain  number  of  days,  weeks,  of 
months  after  date  thereof,  and  from  and  after  presentation  and  ac- 
ceptance of  the  said  bill  or  bills  of  exchange,  (which  acceptance 
shall  be  by  the  underwriting  the  same  under  the  party's  hand  so 
accepting)  and  after  the  expiration  of  three  days  after  the  said  bill 
or  bills  shall  become  due,  the  party  to  whom  the  said  bill  or  bill' 
are  made  payable,  his  servant,  agent  or  assigns,  may  and  shall 
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cause  the  said  bill  or  bills  to  he  protested  (a)  by  a  notary  public,  appendix. 
a,nd  in  default  of  such  notary  public,  by  auy  other  substantial  77  ] 

person  of  the  city,  town,  or  place,  in  the  presence  of  two  or  more  visions  relat- 
credible  witnesses,  refusal  or  neglect  being  first  made  of  due  pay-  ^4  ^^'Cm 
meat  of  the  same;  which  protest  shall  be  made  and  written  under  9.  sect.  4. 
a  fair  written  copy  of  the  said  bill  of  exchange,  in  the  words  w  perpetual  by 
form  following:  7  Ann.  c.  25. 

*  KNOW  all  men,  that  I  A.  B.  on  the  — — —  day  of  Mod.  cases  in 
<  — at  the  usual  place  of  abode  of  the  said        ■■     —     the  law,  80. 

*  have  demanded  payment  of  the  bill,  of  the  which  the  above  is  so. 

*  the  copy,  which  the  said  —————  did  .not  pay,  wherefore  Xfae  form  of 

rJ  r  J  the  protest. 

'  I  the  said — —  do  hereby  protest  the  said  bill.    Dated 


c  this  —  day  of         ■■ . 

II.  Which  protest  so  made  as  aforesaidy'shall,  within  fourteen  Protest  or  no- 
days  after  making  thereof,  be  sent,  or  otherwise  due  notice  shall  ^bVe^eni 
be  given  thereof,  to  the  party  from  whom  the  said  bill  or  bills  were  fourteen  days 
received,  who  is,  upon  producing  such  protest,  to  repay  the  said  &*er  ma  e> 
bill  or  bills,  together  with  all  interest  and  ehargej  from  (he  day 

sueh  bill  or  bills  were  protested;  for  which  protest  shall  be  paid 
a  sum  not  exceeding  the  sum  of  sixpence;  (b)  and  in  default  or 
neglect  of  such  protest  made  and  sent,  or  due  notice  given  within 
the  days  before  limited,  the  person  so  failing  or  neglecting  there- 
of, is  and  shall  be  liable  to  all  costs,  damages,  and  interest,  which 
do  and  shall  acerue  thereby. 

III.  Provided  nevertheless,  that  in  case  any  sueh  inland  bill  or  Bill  lost  or 
bills  of  exchange  shall  happen  to  be  lost*  or  miscarried  within  m*carned, 
the  time  before  limited  for  the  payment  of  the  same,  then  the  draw-  give  another. 
er  of  the  said  bill  or  bills  is  and  shall  be  obliged  to  give  another' 

bill  or  bills  of  the  same  tenor  with  those  first  given,  the  person 
or  persons  to  whom  they  are  and  shall  be  so  delivered,  giving  se- 
curity, if  demanded,  to  the  said  drawer,  to  indemnify  him  against 
all  persons  whatsoever,  in  ease  the  said  bill  or  bills  of  exchange 
so  alleged  to  be  lost  or  miscarried,  shall  be  found  again, 

!a)  As  to  protest  and  constructions  on  this  statute,  ante,  396,  &c. 
b)  Ante,  398.-4  T.  R.  170. 
*  As  to  lost  bills  and  constructions  on  this  clause,  ante,  196,  &c. 
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appendix.  Statute  3  &  4  Anne,  Chap.  9.  intituled,  "An  Act  for  giving  HI; 

— — "  Remedy  upon  Promissory  Notes,  as  now  used  upon  Bills  oj 

u  Exchange,  and  for  the  better  payment  of  Inland  Bills  of Kx- 
"  cliange." — (Made  perpetual  by  7  Anne,  c.  25.  s,  3.") 

See  1  Burr.  '  WHEREAS  it  hath  been  held,  That  notes  in  writing, iigned 
u>7.  °~5-  «  by  the  party  who  makes  the  same,  whereby  such  party  promts 
ing-  for  the  '  to  pay  unto  any  other  person,  or  his  order,  any  sum  of  money 
me  }  *  therein  mentioned,  are  not  assignable  or  indorsable  over,  within 
is  liberally  '  the  custom  of  merchants,  to  any  other  person;  and  thatsudi 
^[Uo#    '  person  to  whom  the  sum  of  money  mentioned  in  such  note  is 

*  payable,  cannot  maintain  an  action  by  the  custom  of  mereJiMis. 
'  against  the  person  who  first  made  and  signed  the  same:  and  that 

*  any  person  to  whom  such  note  should  be  assigned,  indorsed,  or 
«  made  payable,  could  not,  within  the  said  custom  of  merehanli 
<  maintain  any  action  upon  such  note  against  the  person  whofirt 

*  drew  and  signed  the  same.'  Therefore,  to  the  intent  to  en- 
courage trade  and  commerce,  which  will  be  much  advanced,  if 

» 

such  notes  shall  have  the  same  effect  as  inland  bills  of  exeVtwfc 
Promissory  aud  shall  be  negotiated  in  like  manner:  Be  it  enacted  by  (be 
assigned  or  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice  awl  un- 
indorsed, and  aent  0f  tne  Lordg  Spiritual  and  Temporal,  and  Common*  »* 
action  main-  * 

tained  there-  present  Parliament  assembled,  and  by  the  authority  of  the  one? 

Und'bilU  of"  That  a,!  D0te8  in  writinS> that  aft€r  the  6r9i  daJ  of  Mft^ iB  ik 
exchange,      year  of  our  Lord  one  thousand  seven  hundred  and  fire,  shall  be 

made  and  sighed  by  any  person  or  persons*  body  politic  pr  cor* 
'porate,  or  by  the  servant  or  agent  of  any  corporation,  •tf^1"' 
goldsmith,  merchant,  or  trader,  who  is  usually  intrusted  by  him. 
her  or  them,  to  sign  such  promissory  notes  for  him,  her,  or  thm 
whereby  such  person  or  persons,  body  politie  and  corporate,  fi- 
ller, or  their  servant  or  agent  as  aforesaid,  doth  or  shall  prow* 
to  pay  to  any  other  person  or  persons,  body  politie  and  torpor*^ 
his,  her,  or  their  order,  or  unto  bearer,  any  sum  of  money  mf&* 
tioned  in  such  note,  shall  be  taken  and  construed  to  be,  by v,rt 
thereof,  due  and  payable  to  any  such  person  or  persons,  both  P0' 


*  See  constructions  on  this  statute  as  to  promissory  notes,  «ntt' 
423. 


414  » 
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litie  and  corporate,  to  whom  the  tame  It  made  payable;  and  alto  appendix, 
every  such  note  payable  to  any  person  or  persons,  body  politic  and        " 
corporate,  his,  her,  or  their  order,  shall  be  assignable  or  indorsa- 
ble  over,  in  the  same  manner  as   inland  bills  of  exchange  are  or 
may  be,  according  to  the  custom  of  merchants;  and  that  the  per- 
son or  persons,  body  politic  and  corporate,  to  whom  such  sum  of 
money  is  or  shall  be  by  such  note  made  payable,  shall  and  may 
maintain  an  action  for  the  same,  in  such  manner  as  he,  she,  or 
they  might  do  upon  any  inland  bill  of  exchange,  made  or  drawn 
according  to  the  custom  of  merchants,  against  the  person  or  per- 
sons, body  politic  and  corporate,  who,  or  whose  servant  or  agent 
a*  aforesaid,  signed  the  same:  and  that  any  person   or  persons, 
body  politic  and  corporate,  to  whom  such  note  that  is  payable  to 
any  person  or  persons,  body  politic  and .  corporate,  his,  her,  or 
their  order,  is  indorsed  or  assigned,  or  the  money  therein  men- 
tioned, ordered  to  be  paid  by  indorsement  thereon,  shall  and  may 
maintain  his,  her,  or  their  action  for  such  sum  of  money,  either 
against  the  person  or  persons,  body  politic  and  corporate,  who, 
or  whose  servant  or  agent  as  aforesaid,  signed  such  note,  or 
against  any  of  the  persons  that  indorsed  the  same,  in  like  man- 
ner as  in  eases  of  inland  bills  of  exchange;  and  in  every  such  puintiffor 
action  the  plaintiff  or  plaintiffs  shall  recover  his,  her,  or  their  defendant 
damages  and  costs  of  suit;  and  if  such  plaintiff  or  plaintiffs  shall  costs. 
be  nonsuited,  or  a  verdict  be  given  against  him,  her,   or  them, 
Ibe  defendant  or  defendants  shall  recover  his,  her,  or  their  costs 
against  the  plaintiff  or  plaintiffs;  and  every  such  plaintiff  or 
plaintiffs,  defendant  or  defendants,  respectively  recovering,  may 
atie  out  exeeution  for  such  damages  and  costs  by  capias,  fieri  fa- 
cias, or  elegit. 

I I.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  How  actions 
all  aud  every  sueli  actions  shall  be  commenced,  sued  and  brought  ^„j^  21 
within  such  time  as  is  appointed  for  commencing  or  suing  actions  Jac.  1,  c.  16. 
upon  the  ease,  by  the  statute  made  in  the  one  and  twentieth  year 

of  the  reign  of  King  James  the  first,  intituled,  '  Jn  Jet  for  Li- 
mitation of  Actions,  and  for  avoiding  of  Suits  in  Law.9 

III.  Provided,  That  no  body  politic  or  corporate  shall  have  Proviso 
power,  by  virtue  of  this  act,  to  issue  or  give  out  any  notes,  by  »*»«»* F*- 
fhediselves  or  their  servants,  other  than  such  as  they  might  have 

issued,  if  this  act  had  never  been  made* 

<  IT.  And  whereas  by  an  act  of  parliament  made  in  the  ninth  9£*loW.3, 
'  year  of  the  reign  of  his  late  Majesty  King  William  the  Third,  c* ir* 
1  intitoled,  Jin  Jet  for  the  better  payment  of  Inland  Bills  of  Ex* 
•  change,  it  is  among  other  things  enacted,  that  from  and  after 

O  8 
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appendix.  «  presentation  aud  acceptance  of  the  said  bill  or  bills  of  ex  chant 

*  (which  acceptance  shall  be  by  the  underwriting  the  game  under 

<  the  party's  hand  s.o  accepting)  and  after  the  expiration  of  three 

*  days  after  the  said  bill  or  bills  shall  become  due,  the  parly  to 
«  whom  the  said  bill  or  bills  are  made  payable,  his  servant,  a-tnf, 
'  or  assign?,  may  and  shall  cause  the  same  bill  or  bills  to  bepro- 
4  tested  in  manner  as  in  the  said  act  is  enacted:  And  whereat 

• 

.*  there  being  no  provision  made  therein  for  protesting  such  bill  or 
'  bills,  in  case  the  party  on  whom  the  same  are  orrfiall  be  drawn, 
4  refuse  to  accept  the  same  by  underwriting  the  same  under  hii 
6  hand,  all  merchants  and  others  do  refuse  to  underwrite  sack 
«  bill  or  bills,  or  make  any  other  than  a  promissory  acceptance, 

<  by  which  means  the  effect  and  good  intent  of  the  said  act  in  that 
«  behalf  is  wholly  evaded,  and  no  bill   or  bills  can   be  protested 

<  before,  or  for  want  of  such  acceptance  by  under  wriiinr  the 
«  same  as  aforesaid-'     For  remedy  whereof,  be  it  enacted  by  the 

Party  refus-  authority  aforesaid,   that  from  aud  after  the  first  day  of  Mar, 
w5te  bUlrf which  ihaU  be  iu  lhe  )ear  of  our  Lord  one  thousand  seven  hun' 

exchange,      dred  and  five,  iu  ease,  upon  presenting  of  any  such  bill  or  bills  of 

such  bill  may    .   ■  ,t 

be  protected  exc"ange,  the  party  or  parties  on  whom  the  sameshall  be  dra»a, 

ce^cT  8hallrefWt0  ^P*  ^e»nme,  by.  underwriting  the  same  as 
aforesaid,  the  party  to  whom  (he  said  bill  or  bills  are  made  paya- 
ble, his  servant,  agent  or  assigns,  may  and  shall  cause  the  *4id 
bill  or  hills  to  be  protested  for  non-acceptance  as  in  case  of  fo- 
reign  bills  of  exchange;  any  thing  iu  the  said  act  or  any  oilier 
law  to  the  contrary  notwithstanding;  for  which  protest  there 
shall  be  paid  two  shillings  and  uo  more. 

%£S&    ,/'  P,'°Vided  aUvayS'  that  ttom  ari<1  after  the  «*M  Sm  dav  rf 
land  bills  of  Ma3>  no  acceptance  of  any  such  inland  bill  of  exchan-e  shall  b 


LX:uffic7enrU?CieDt  t0  '^^  "'   J>erS°n  "»«*«»**erf  unless  the  same  be 
unless  the     underwritten  or  indorsed  iu  writing  thereupon;  and  if  such  bil'  be 

JKriST  T  aCCeP.le<,  ^  ,Ueh  Uuderwrili»-  "  i^orsement  in  „  ruing! .. 
nor  drawer     drawer  of  auy  such  inland  bill  shall  be  liable  to  pay  any  cost* 

bLT^ts,  <!amaSe8'  °r  iutere8t  ^ereopoo,  unless  <uch  protest  may  be  made 
<,c.  for  non-acceptance  thereof;  aud  within  fourteen  days  after  such 

protest,  the  same  be  sent  or  otherwise  notice  thereof  be  given  to 
the  party  from  whom  such  bill  was  received,  or  left  in  writin-K 
the  place  of  his  or  her  usnal  abode;  and  if  such  bill  be  aeeepfed, 
and  not  paid  before  the  expiration  of  three  days  after  the  said  bill 
shall  become  due  and  payable,  then  no  drawer  of  such  bill  shall 
be  compellable  to  pay  any  costs,  damages  or  interest  therenpoi., 


'4fc 
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unless  a  protest  be  made  and  sent,  or  notice  thereof  be  given,  in  appendix. 
manner  and  form  above-mentioned:  Nevertheless,  every  drawer  *— - 

of  such  bill  shall  be  liable  to  make  payment  of  costs,  damages, 
and  interest  upon  such  inland  bill,  if  any  one  protest  be  made  of 
no n -acceptance,  or  non-payment  thereof,  and  notice  thereof  be 
sent,  given,  or  left  as  aforesaid. 

VI.  Provided,  that  no  such  protest  shall  be  necessary,  either  No  pwtest 

m  necessary  un- 

for  non-acceptance  or  non-payment  of  any  inland  bill  of  exchange  less  the  bilj 

unless  the  value  be  acknowledged  and  expressed  in  such  bill  to  ^Qrawnfor 

lie  received,  and  unless  such  bill  be  drawn  for  the  payment  of  wards. 

twenty  pounds  sterling  or  upwards,  and  that  the  protest  hereby 

required  for  non-acceptance,  shall  be  made  by  such  persons  as 

are  appointed  by  the  said  recited  act  to   protest  inland  bills  of 

exchange  for  non-payment  thereof. 

VII.  And  be  it  further  enacted,  That  from  and  after  the  said  By  whom 
first  day  of  May,  if  any  persons  doth  accept  any  such  bill  of  ex-  j^ade!  * 
ehange,  for  and  in  satisfaction  of  any  former  debt,  or  sum  of 
money  formerly  due  unto  him,  the  same  shall  be  accounted  and  Acceptance 
esteemed  a  full  and  complete  payment  of  such  debt,  if  such  per-  ed  a  full  pay- 
fton  accepting  of  any  such  bill  for  his  debt,  doth  not  take  his  due  nientofdebt. 
course  to  obtain  payment  thereof,  by  endeavouring  to  get  the 

same  accepted  and  paid,  and  make  his  protest  as  aforesaid,  ei- 
ther for  non-acceptance,  or  non-payment  thereof. 

VIII.  Provided,  that  nothing  herein  contained  shall  extend  to  Proviso, 
discharge  any  remedy,  that  any  person  may  have  against  the 
drawer,  aeeeptor,  or  indorser  of  such  bill. 

IX.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  Act  to  con- 
this  net  shall  continue  and  be  in  force  for  the  space  of  three  ycart4 
years,  from  the  first  day  of  May,  and  from  thence  to  the  end  of 

the  next  session  of  parliament,  and  no  longer. 
!~M*(le  perpetual  by  7  Anne,  c.  25.  s.  3.] 
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SECT.  XL 

STATUTES  BStATXVE    TO    SMALL  NOTES  AND  BILLS  MADE  OR  XE 

GOTIATED    IN    ENGLAND. 


48  GEO.  8.  C.  88.  A.  D.    1808. 

Jin  Act  to  restrain  the  Negotiation  of  Promissory  Notes  end  In- 
land Bills  of  Exchange,  under  a  limited  Sum,  in  Englani. 

<  WHEREAS  various  notes,  bills  of  exchange,  anddraflifa 
'  money  for  very  small  sums  have  for  some  tirfie  past  been  eires- 
1  lated  or  negotiated  in  lien  of  cafth,  within  that  part  of  Grett 
'  Britain  called  England,  to  the  great  prejudice  of  trade  uJ 
'jMiMfie  credit,  and  many  of  such  bills  and  draft*  being  parole 

•  under  certain  terms  and  restrictions  which  the  poorer  sort  if 
«  manufacturers,  artificers,  labourers,  and  others  cannot  eonplv 
'  with,  otherwise  than  by  being  subject  to  great  extortion  uJ 

15  Geo.  3.  c.  *  abuset  And  whereas  an  act,  passed  in  the  fifteenth  year  of  ^ 

51.  repealed. ,  ^tgii  of  His  present  Majesty,  intituled,  «  An  Aet  to  rest/aut 

'  the  Negotiation  of  Promissory  Notes  and  Inland  Bills  of  Ei- 

•  change,  under  a  limited  Sum,  within  that  part  of  Grest  Briiais 
4  called  England,  lor  preventing  the  eirculating  sneh  sot*  in 

•  drafts:  And  whereas  doubts  have  arisen  as  to  the  power  of  jw- 
'  tiees  of  the  peace  to  hear  and  determine  offenees  under  the  ** 
<  act;  and  it  is  therefore  expedient  that  more  effectual  provifi* 
'  should  be  made  for  enforcing  the  provisions  of  the  said  *et> 
he  it  therefore  enacted  by  the  King's  Most  Excellent  Majesty* 
by  and  with  the  advice  and  eonsent  of  the  Lords  Spirit**!  sis 
Temporal,  and  Commons,  in  this  present  Parliament  assembled. 
and  by  the  authority  of  the  same,  That  from  and  after  the  fu- 
sing of  this  aet,  the  said  recited  act  shall  be  and  the  sane  * 
fiereby  repealed, 

Promissory        JI.  And  be  it  further  enacted,  That  all  promissory  or  otaer 

tnAn*20#r.  de-  &oteg?  D*H*  °'  tifthange  or  drafts,  or  undertakings  in  wr*tlB3' 

cjAred  void,    being  negotiable  or  transferable  for  the  payment  of  aaj  '*■" 

sums  of  money,  or  any  orders,  notes  or  undertakings  is  wntiaf* 

being  negotiable  or  transferable  for  the  delivery  of  any  S0*"' 

specifying  their  value  in  money,  less  than  the  sum  of  twes  f 

t 
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in  the  whole,  heretofore  made  or  isssed,  or  which  shall  appendix. 


hereafter  be  made  or  issued,  shall,  from  and  after  the  first  day 
of  October,  one  thonsand  eight  hundred  and  eight,  be  and  the 
same  are  hereby  declared  to  be  absolutely  void  and  of  no  effect; 
any  l&w*  statute,  usage  or  custom,  to  the  contrary  thereof  in 
anywise  notwithstanding. 

III.  And  be  it  further  enacted,  That  if  any  person  or  persons  Penalty  on 
shaJI,  after  the  first  day  of  July,  one  thousand  eight  hundred  and  £™^och 
eight,  by  any  art,  device,  or  means  whatsoever,  publish  or  utter  notes  20*.  to 
any  such  notes,  bills,  drafts,  or  engagements  as  aforesaid,  for  a 

less  sou  than  twenty  shillings,  or  on  which  less  than  the  snm  of 
twenty  shillings  shall  be  due,  and  which  shall  be  in  anywise  nego- 
tiable  or  transferable*  or  shall  negotiate  or  transfer  the  same, 
everjr  such  person  shall  forfeit  and  pay,  for  every  such  offence, 
any  snm  not  exceeding  twenty  pounds  nor  less  than  five  pounds, 
at  the  discretion  of  the  justice  of  the  .peace  who  shall  hear  and 
determine  such  offence. 

IV.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  any  Justices  may 
justice  or  justices  of  the  peace,  acting  for  the  county,' riding,  city,  f^r^*c£g 
or  place  within  which  any  offence  against  this  act  shall  be  com-  within  twen- 
witted,  to  hear  and  determine  the  same  in  a  summary  way,  at  y   *ys* 
any  time  within  twenty  days  after  such  offence  shall  have  been 
committed;  and  such  justice  or  justices,  upon  any  information 
exhibited  or  complaint  made  upon  oath  in  that  behalf,  shall  snm* 

mon  the  party  accused,  and  also  the  witnesses  on  either  side,  and 
•hall  examine  into  the  matter  of  fact,  and  open  due  proof  made 
thereof,  either  by  the  voluntary  confession  of  the  party  or  by  the 
oath  of  one  or  more  creditable  witness  or  witnesses,  or  otherwise, 
(which  oath  such  justice  or  justices  is  or  are  hereby  authorized 
to  administer,)  shall  convict  the  offender,  and  adjudge  the  penal- 
ty for  such  offence. 

V.  And  be  it  further  enacted,  That  if  any  person  shall  be  sum-  Penalty  on 
moned  as  a  witness  to  give  evidence  before  such  justice  or  justices,  ^t^u^1101 
either  on  the  part  of  the  prosecutor  or  the  person  accused,  and  40t. 

shall  neglect  or  refuse  to  appear  at  the  time  or  place  to  be  for 
that  purpose  appointed  without  a  reasonable  excuse  for  sueh  his 
neglect  or  refusal,  to  be  allowed  by  such  justice  or  justices,  then 
aueh  person  shall  forfeit  for  every  sueh  offence,  the  sum  of  forty 
shillings,  to  be  levied  and  paid  in  such  manner  and  by  such  means 
as  are  directed  lor  recovery  of  other  penalties  under  this  act* 

VI.  And  be  it  further  enacted,  That  the  justice  or  justices  be- 
fore whom  any  offender  shall  be  convicted  as  aforesaid,  shall  cause 
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apfubix.  fiie  iajd  con? ieiton  to  be  made  out,  in  the  manner  and  fenn  fol 

towing;  (that  is  to  say,) 

Form  of  con-      '  Be  it  remembered,  That  on  the  day  of 

Tiction.  4  .n  the  year  of  our  Lord 

i  «fl.  B.  having  appeared  before  me  [or,  it*]  one  [trawl  of 
*  His  Majesty's  justices  of  the  peace  [as  the  enemy  be] 
c  for  the  county,  riding,  city,  or  place,  [at  the  cue  bat  be] 
'  and  doe  proof  having  been  made  open  oath  by  eie  ensue 
'  credible  witness  or  witnesses,  or  by  confession  of  ike  party 
'  [as  the  ease  may  be]  is  convicted  of 
'  [specifying the  offence.]  Given  under  my  band  sod  seal, 
'  [or,  our  hands  and  seals']  the  day  and  year  aforenie? 
Returnable    Which  conviction  the  said  justice  or  justices  shall  cause  tebeff- 

ierSessions    *urned  lo  l,,e  tnen  next  Seneral  quarter  sessions  of  the  peieetf 
the  county,  riding,  city,  or  place  where  sueh  conviction  iresawta 
to   be  filed  by  the  clerk  i>f  the  peace,  to  remain  and  be  kep 
among  the  records  of  sueh  county,  riding,  city,  or  plaee. 
Copies  of  VII.  Provided  always,  and  be  it  further  enacted,  That  it  skill 

cortic  ions.  ^  lawful  for  any  clerk  of  the  peaee  for  any  eoanty,  ridingj  eitfi 
or  place,  and  he  is  hereby  required,  upon  application  madeU 
him  by  any  person  or  persons  for  that  purpose,  to  cause  a»pj« 
copies  of  any  conviction  or  convictions  filed  by  him  under  (be  di- 
rections of  this  act,  to  be  forthwith  delivered  to  such  perse*)" 
persons  upon  payment  of  one  shilling  for  every  sueh  copy. 
Rccorerv  VIII.  And  be  it  further  enacted,  That  the  pecuniary  peiiliw 

t  ion  of  peSi.  and  forfeitures  hereby  incurred  and  made  payable  upen  mj  A- 
ties.  viction  against  this  act,  shall  be  forthwith  paid  by  the  persss 

convicted  as  follows:  one  moiety  of  the  forfeiture  to  the  i»fsr»ery 
and  the  other  moiety  to  the  poor  of  the  parish  or  pise*  where 
the  offence  shall  be  committed;  and  in  case  such  perseflfthsll  re- 
fuse or  neglect  to  pay  the  same,  or  to  give  sufficient  aeeurity  ts 
the  sat  isfaction  of  sueh  justice  or  justices  to  prosecute  any  *PPM 
against  such  conviction,  sdeh  justice  or  justices  shall,  hy  warm 
under  his  or  their  hand  and  seal,  or  hands  and  seals,  •M*"' 
same  to  be  levied  by  distress  and  sale  of  the  offender's  geod* " 
chattels,  together  with  all  costs  and  charges  aUeiding«i«fl,iil' 
tress  and  sale,  returning  the  overplus  (if  any)  to  the  owner;  ai 
which  said  warrant  of  distress  the  said  justice  or  jmtieei  •» 
cause  to  be  made,  out  in  the  manner  and  form  following;  (( 

is  to  say,) 

*  To  the  Constable,  Head  borough,  or  Tythisypi**" 

Form  of  the     •WherfajA^of  ia  the  co»«ity  ° 

~  Qf  •  Is  this  day  eonvieted  btfcre  mf  [*  ■" 
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«  one  [or  more]  of  his  Majesty**  justice*  of  the  peace  [at  AWfciP«> 

*  the  ease  may  be}  for  the  eounty  of  [or,  for 
<  the  Riding  of  the  county  of  York,]  or  for  the 
«  town,  liberty,  or  district  of  L** 
4  the  ease  may  be]  upon  the  oath  of 

4  or  a  credible  witness  or  witnesses  [or, 

4  by  confession  of  the  party,  as  the  ease  may  be]  for  that  the 
4  e+id  A.  B.  hath  [here  set  forth  the  offence]  contrary  to  the 
'  atatate  in  that  case  made  and  provided,  by  reason  whereof 

*  the  said  A.  B.  hath  forfeited  the  sum  of 

4  to  be  distributed  as  herein  is  mentioned,  which  he  hath 

*  refused  to  pay;  These  are  tberefore,in  His  Majesty's  name, 
4  to  command  you  to  levy  the  said  sum  of 

4  by  distress  of  the  goads  and  chattels  of  him  the  said  A.  £• 
4  and  if  within  the  spfli  of  five  days  next  after  such  distress 
*  by  you  taken,  the  said  sum,  together  with  the  reasonable 
'  charges  of  taking  the  same,  shall  not  be  paid,  then  that  yon 
4  do  sell  the  said  goods  and  chattels  so  by  yon  distrained,  and 
4  oat  of  the  money  arising  by  such  sale,  that  yon  do  pay  one 
£  half  of  tho  said  sum  of 

4  to  of  who 

4  informed  me  [or,  us,  as  the  ease  shall  be]  of  the  said  of- 
4  fence,  and  the  other  half  of  the  said  sum  of 
4  to  the  overseer  of  the  poor  of  the  parish,  township,  or 
4  place  where  lite  offence  was  committed,  to  be  employed 
4  for  the  benefit  of  such  poor,  returning  the  overplus  (if  any) 
■  upon  demand,  to  the  said  A.  B.  the  reasonable  charges  o$ 
'  taking,  keeping,  and  selling  the  said  distress  being  first 
4  deducted;  and  if  sufficient  distress  cannot  be  found  of  the 
4  goods  and  chattels  of  the  said  A-  B.  whereon  to  levy  the 
*  said  sum  of  that  then 

'  you  certify  the  same  to  me,  [or,  us,  as  the  case  shall  bej 
«  together  with  this  warrant.  Given  under  my  hand  and  seal, 
'  [or,  our  hands  and  seals]  the 
*  day  of  in  the  year  of  our  Lord 

IX.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  such  Security  for 
justice  or  justices  to  order  such  offender  to  be  detained  in  safe  *? mrtyon 
custody  until  return  may  conveniently  be  had  and  made  to  such  return  of 
warrant  of  distress,  unless  the  party  so  convicted  shall  give  suffi-  J^ta  ar* 
cieat  security,  to  the  satisfstttion  of  such  justice  or  justices,  for 
his  appearance  before  the  s^sFjustise  or  justices,  on  snch  dafnas 
ahall  be  appointed  by  the  said  justice  or  justices,  for  the  day  of 
the  return  of  the  said  warrant  or  distress  (such  day  not 
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APPEK01X. 


Offenders 
may  be  com- 
mitted for 
want  of  dia- 
tress. 


Parishoners 

m*y  be  wit- 
neanes. 


Convictions 
not  remove, 
able  by  cer- 
tiorari. 


limitation 
of  actions. 


Venue, 


fire  day*  from  (be  taking  of  such  security;)  whisk  ocesnrity  the 
saidjustieeor  jujtiees  ig  and  are  hereby  empowered  lo  take  by 
way  of  reeognizauee  or  other  wise. 

X.  Aud  be  it  further  enacted,  That  if  opon  sueh  isjftsrst  mo  **f~ 
fieient  distress  can  be  bad,  then  and  in  such  ease  iheoasd  jsottee  or 
justices  shall  and  may  commit  such  offender  to  the  eonmsagaol  or 
house  of  correction  of  the  county,  riding,  division,  or  plane  where 
the  offence  shall  be  committed,  for  the  space  of  three  etJesdar 
months,  unless  the  money  forfeited  shall  be  sooner  paid ,  or  natal 
or  until  such  offender  thinking  him  or  hersself  aggriered  by  suck 
conviction,  shall  give  notiee  to  the  informer  that  he  or  she  intends 
to  appeal  to  the  justices  of  the  peaee  at  the  next  geDetml  quarter 
sessions  of  the  peaee  to  be  holder  for  the  county,  riding-,  or  place 
wherein  the  offence  shall  be  commit^,  and  shall  enter  into  re- 
cognisance before  some  justice  or  fWTices,  with  tw6  softcieat 
sureties  conditioned  to  try  sueh  appeal,  and  to  abide  the  order 
of  and  pay  sueh  costs  as  shall  be  awarded  by  the  jaotieeo  at  sick 
quarter  sessions  (which  notice  of  appeal,  being  not  leas  than  eight 
days  before  the  trial  thereof,  such  person  so  aggrieved  to  hereby 
empowered  to  give;)  and  the  said  justice  at  saeh  session*,  opaa 
due  proof  of  such  notice  being  given  as  aforesaid  and  of  the  cater- 
ing into  such  recognizance,  shall  hear  and  finally  deterasine  the 
causes  and  matters  of  such  appeal  in  a  summary  way,  snsiaward 
such  costs  to  the  parlies  appealing  or  appealed  against  at  they 
the  said  justices  shall  think  proper;  and  the  determiaaitosi  of  sack 
quarter  session  shall  be  final,  binding,  and  eonclasire.  Is  afl  in- 
tents and  purposes. 

XI.  And  be  it  further  enacted,  That  no  person  ohaJI  he  disa- 
bled from  being  a  witness  in  any proaecution  for  anyoflewee  against 
this  act,  by  reason  of  his  being  an  inhabitant  of  the  parish  where- 
in such  offence  was  committed. 

XII.  Provided  always.  That  no  proceedings  to  be  had,  teoea- 
ing  the  conviction  or  convictions  of  any  offender  or  offender* 
against  this  act,  shaU  be  quashed  for  walnt  of  form,  orbertno- 
ved  by  writ  of  certiorari  or  any  other  writ  or  process  whatsoever; 
into  any  of  His  Majesty's  courts  of  record  at  Westminster. 

XIII.  Aud  be  it  further  enacted,  That  if  any  action  srsmt 
shall  be  commenced  agaiust  any  person  or  persons  foraar  (Mag 
done  or  acted  in  pursuance  of  this  act,  then  and  in  ereiry  sack 
ease  such  action  or  suit  shall  be  ejmjsneneed  or  proseented  within 
tb#e  calendar  mouths  after  the  ^p  committed,  and  not  after- 
wa'rds;  and  the  same  and  every  such  action  or  unit  shall  ko 
brought  within  the  county  where  the  fact  was  ossasaitted  and  net 
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elsewhere;  and  the  defendant  or  defendants  is  every  such  action  or  appewdijc 
suit  shall  and  may  plead  the  general  issue,  and  give  this  act  and  ""*""" ~— ""* 
f  he  special  matter  in  evidence  at  any  trial  to  be  had  thereopen,and 
that  tire  same  was  dune  in  pursuance  and  by  the  authority  of  this 
aet,  and  if  the  same  shall  appear  to  have  been  so  done,  or  if  any 
soefc  notion  or  suit  shall  be  brought  after  the  time  limited  for 
bringing  the  same,  or  be  brought  or  laid  in  .any  other  place  than 
aa  eJbre»mentioned,  then  the  jury  shall  find  for  the  defendant  or 
defendants;  or  if  the  plaintiff  or  plaintiffs  shall  beeome  nonsuit,  or 
discontinue  his,  her,  or  their  aetiou  after  the  defendant  or  defen- 
dants shall  have  appeared,  or  if  upon  demurrer  judgment  shall 

be  given  against  the  plaintiff  or  plaintiffs;  the  defendant  or  de- 
fendants shall  and  may  recover  treble  costs,  and  have  the  like  Treble  coat*. 
remedy  for  the  recovery  thereof  as  any  defendant  or  defendants, 

hath  or  have  in  any  other  cases  by  law. 

By  17  Geo.  3.  e.  30.  s.  1,  made  perpetual  by  37  Geo.  3.  e.  i6.  Statutes  as 
— «  Whereas  the  said  act  ^meaning  15  Geo.  4,  c  *i.)  hath  been  J^J^r 
*'  attended  with  very  salutary  effects,  and  in  ease  the  provisions  L5- 
"  therein  contained  were  extended  to  a  further  sum,  (but  yet  with - 
«*  oat  prejudice  to  the  convenience  arising  to  the  public  from  the 
"  negotiation  of  promissory  notes  and  inland  bills  of  exchange 
*(  for  the  retniUanee  of  money,  in  discharge  of  any  balance  of 
**  account  or  other  debt,)  the  good  purposes  of  the  said  act  would 
"  be  further  advanced;"  Beit  therefore  enacted,  That  all  pro- 
missory or  other  notes,  bills  of  exchange,  or  drafts,  or  underta- 
kings in  writing,  being  negotiable  or  transferable  for  the  pay- 
ment of  twenty  shillings,  or  any  sum  of  money  above  that  sum, 
and  less  than  Jive  pounds,  or  which  twenty  shillings,  or  above  that 
sum,  and  less  than  Jive  pounds,  shall  remain  undischarged,  and 
which  shall  be  issued,  within  that  part  of  Great  Britain  called 
England,  at  any  time  after  the  first  of  January,  1778,  shall  spe- 
cify the  names  and  places  of  abode  of  the  persons  respectively  to 
whom,  or  to  whose  order,  the  same  shall  be  made  payable,  and 
shall  bear  date  before  or  at  the  time  of  drawing  or  issuing  thereof, 
and  not  on  any  day  subsequent  thereto,  and  shall  be  made  payable 
within  the  space  of  twenty-one  days  next  after  the  day  of  the  date 
thereof;  and  shall  not  be  transferrable  or  negotiable  after  the  time 
thereby  limited  for  payment  thereof;  and  that  every  indorsement 
to  be  made  thereon  shall  be  mtfde  before  the  expiration  of  that 
time,  and  bear  date  at,  or  Dot  before  the  time  of  making  thereof; 
and  shall  specify  the  name  and  place  of  abode  of  the  person  or 
persons  to  whom,  or  to  whose  order,  the  money  contained  in  every 
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appendix,  |Ueh  note,  bill  or  draft,  or  undertaking  is  to  be  paid;  mad  that  the 
—-  signing  of  every  such  note,  bill,  draft,  or  undertaking,  aad  afaoof 

every  such  indorsement,  shall  be  attested  by  one  snbseribiag  wit- 
ness at  the  least;  and  which  said  notes,  bills  of  exehsngr>#r drafts, 
or  undertakings  in  writing,  may  be  made  or  drawn  in  pords  to 
the  purport  or  effect  as  set  out  in  the  schedule  hereuU  annexed, 
No*  1  and  2.  And  that  all  promissory  or  other  notes,  Win  of 
exchange,  or  drafts,  or  undertakings  in  writing,  being  negotiable 
or  trans ferrable,  for  the  payment  of  twenty  shillings,  or  any  sum 
sof  money  above  that  sum,  or  less  than  five  pound*;  or  in  which 
twenty  shillings,  or  above  that  sum,  and  less  than  fire  pounds  shall 
remain  undischarged,  and  which  shall  be  issued  within  thai  part 
of  Great  Britain  called  England,  at  any  time  alter  the  said  1st 
day  of  January,  1778,  in  any  other  manner  than  an  aforesaid; 
and  also  every  indorsement  on  any  sueh  note,  bill,  draft,  or  us- 
dertaking,  to  be  negotiated  under  this  act,  other  than  ae  aforesaid, 
shall,  and  the  same  are  hereby  declared  to  be,  absolutely  veid;a*d 
the  person  publishing,  uttering  or  negotiating  them,  in  subject  to 
the  penalty  of  L20. 

SCHEDULE. 

•%» 

No.   1. 
(Place)        (Dag)        (Mentk)         (Tmr) 
"  Twenty-one  days  after  date,  1  promise  to  pay  to  A.  B,  of  (place)  or  his  or* 
••  der,  the  sum  of  for  value  received  by 

"  Witness  B.  F.°  ?«  C.  D. 

And  the  indorsement,  toties  guotiee. 

(Day)        (Month)         (Tear) 
"  Pay  the  contents  to  6.  G.  of  (place)  or  his  order. 

«  Witness  L  K.*  «« A.  B. 

No.  2. 
.   (Place)        (Day)        (Month)        (rear) 
.  "  Twenty-one  days  after  date,  pay  to  A.  B.  of  (place)  or  hk  order,  the  son 
"  of  value  received  as  advised  by 

•«  To  E.  F.  of  (place)  «  c#  D# 

"  Witness  G.  H." 

And  the  indortement,  totie*  quotie*. 

(Day)        (Month)        (Temr) 
"  Pay  the  contents  to  I.  H.  of  (place)  or  his  order. 

"  Witness  L.  M.  A,  K. 
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By  3?  Geo.  8.  e.  38,  it  is  enacted, «  That  all  promissory  notes  appendix. 
««  and  other  notes,  for  payment  of  money,  whieh  sioee  the  2d  day  ""— — — 
*«  of  Mareh,  one  thousand  seven  hundred  and  ninety-seven  have 
'<  boon,  or  whieh  hereafter  shall  be  issued  by  the  Governor  and  Exception  in 
"  Company  of  the  Bank  of  England,  payable  to  bearer,  notwith-  j£°™0°/ 
cc  standing  the  same  shall  have  been,  or  shall  be  made  and  issu-  England. 
"  ed  for  the  payment  of  any  sum  of  money  under  the  sum  of  five 
«  pounds,  shall  be  good  and  valid  in  the  law,  to  all  intents  and 
'*  purposes,  in  like  manner  as  if  the  same  had  been  made  and 
*'  issued  for  the  sum  of  five  pounds  or  upwards;  and  no  person 
"  concerned  or  who  has  aeted,  or  who  shall  or  may  be  concerned 
"  or  net  in,  the  making,  utterinf£pnblishing,  or  negotiating  sueh 
**  notes,  shall  be  subject  or  liable  to  any  penalty  or  forfeiture 
u  whatsoever  in  respeet  thereof." 


By  37  Geo.  3.  (a)  c.  £2.— Whereas  it  is  expedient  that  the  said  Exceptions 

act*  (15th  and  17th  Geo.  3.)  should  be  suspended  for  a  certain  in  fav°ur2? 
v  notes  lor  20 

time,  so  far  as  the  same  may  relate  to  any  notes,  drifts,  or  under-  shillings, 

takings,  made  payable  on  demand:  (b)  be  it  therefore  enacted,  JJJjJ^0" 
that  the  said  acts,  so  far  as  the  same  relate  to  the  making  void 
of  promissory  notes,  or  drafts,  or  undertakings  in  writing,  paya- 
ble on  demand  to  the  bearer  thereof,  (b)  for  any  sum  of  money 
less  than  the  sum  of  five  pounds  in  the  whole;  and  also  to  restrain 
the  publishing  or  uttering  and  negotiating  of  any  sueh  notes, 
drafts,  or  undertakings  as  aforesaid*  shall,  after  the  second  day 
of  Mareh,  one  thousand  seven  hundred  and  ninety-seven,  be,  and 
the  same  are  hereby  declared  to  be,  to  all  intents  and  purposes, 
oospended  until  the  first  day  of  May  next* 

Sect.  3.  And  be  it  further  enacted  "That  if  any  person  liable  Mode  of  on. 

"  to  the  payment  of  any  such  notes,  drafts,  or  undertakings  in  forcing p»y- 

..         ■ .  •  .  .        '.!■        ■       mentofnotes 

"  writing,  as  may  be  issued  in  pursuance  of  this  act,  shall  negleet  for  20  shil- 

"  or  fail  to  make  full  payment  in  money  of  the  sum  or  sums  for  *in£8- 

"  which  such  notes,  drafts,  or  undertakings  in  writing,  shall  be 

"  respectively  given  or  issued,  or  so  much  thereof  as  shall  be  or 

• 

(a)  Continued  by  37  Geo.  3.  c.  61.  s.  2.  and  c.  120 38  Geo.  3.  c.  7.  39 

Geo.  3.-43  Geo.  3.  c.  1^-44  Geo.  3.  c.  1.  s.  4.-45  Geo.  3.  c.  25.  55  Geo. 
3  c.  6.— and  continued  till  two  years  after  the  expiration  of  the  restrictions, 
upon  payments  in  cash  by  the  Bank  of  England,  by  56  Geo.  3  c.  21. 

(b)  Therefore  notes  payable  otherwise  than  on  demand  to  the  bearer 
thereof,  are  still  invalid,  unless  framed  according  to  the  15th  and  17th  Geo.  3. 
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appendix.  <«  remain  due  thereon  respectively,  by  the  space  of  three  f«)  day* 
"— — — —  «  af|er  demand  thereof,  made  by  the  bolder  or  holder*  of  svcb 
«'  notes,  drafts,  or  wadertakiagt  in  writing,  it  shall  and  mmj  be 
"  lawful  far  any  one  or  wore  af  His.  Majesty's  jsjstaoea  of  tbe 
«  peace  for  the  countj,  riding,  city,  division  or  place,  whet*  the 
"  person  or  persons  respectively  refusing  so  ta  pay  any  af  saelt 
" notes,  drafts,  or  undertakings  in  writing,  as  last  aforesaid,  shall 
"  or  may  happen  to  be  or  reside,  and  such  justice  or  justices  is  ar 
"  are  hereby  required,  upon  complaint  made  by  the  holder  or 
"  holders  thereof,  to  summon  the  person  or  persons  agaiatt 
i(  whom  such  eomplaint  shall  be  made,  and  after  bis*  her,  er 
"  their  appearance,  or  in  defalk  thereof,  upon  doe  proof  asss 
u  oath  (and  which  oath  sueh  justice  or  jostiee*  ia  or  are  hereby 
"  empowered  to  administer)  of  sueh  siimmon*  or  warning  having 
"  been  given,  such  justice  or  justices  shall  proceed  to  hear  asd 
'*  determine  tbe  said  eomplaint,  and  award  sueh  sunn  to  be  paid 
tt  by  the  person  or  persons  respectively  liable  to  the  payment  of 
«  every  such  note,  draft,  or  undertaking  in  writing,  to  the  holder 
"  or  holders  thereof,  as  shall  appear  to  sueh  justice  or  justices 
"  to  be  due  thereon,  together  with  sueh  a  sum  for  coats,  not  ex- 
"  ceeding  the  sum  of  twenty  shillings,  as  to  sueh  justice  or  ju- 
"  tices  shall  seem  meet;  and  if  any  person  or  persons  shall  refsse 
"  or  neglect  to  pay  or  satisfy  sueh  sum  of  money,  as  upon  sueh 
_  "  eomplaint  as  aforesaid  shall  be  adjudged,  upon  the  same  beisg 

"  demanded,  such  justice  or  justices  shall,  by  warrant  under  sis 
"  or  their  hand  aud  seal,  or  hands  and  seals,  eause  the  same  tt 
<<  be  levied  by  distress  and  sale  of  the  goods  of  the  party  so  neg- 
"  leeting  or  refusing  as  aforesaid,  together  with  all  costs  sod 
"  charges  attending  such  distress  and  sale,  returning  the  over- 
"  plus,  if  any,  to  the  owner." 

(«)  Extended  to  seven  days  by  the  37tl»  Geo.  3.  c.  61.  s.  2. 
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8TAMP  ACT. 

$f>   QBO.   3.   C.    184. 

•ffft  Jk*  for  repealing  the  Stamp  Duties  on  Deeds,  Law  Proceed* 
ings,  and  cither  'written  or  printed  Instruments,  and  the  Duties 
on  fire  Insurances,  and  on  Legacies  and  Successions  to  personal 
Estate  upont  Intestacies,  now  payable  in  Great  Britain;  and 
for  granting  other  Duties  in  lieu  thereof 

JV.  B.  The  new  ffuttee  to  commence  and  tahe  place  from  and  after  the 
31«*  Augurt,  1815. 

Section  X.  And  be  it  further  enacted,  That,  from  and  after  the  Instrument* 
passing  of  this  aet,  all  instruments  far  or  upon  which  any  stamp  g^m**'^* 
or  stamps  shall  have  been  used  of  an  improper  denomination  or  of  sufficient 
rate  of  duty,  but  of  equal  or  greater  value  in  the  whole  with  or  value>  valia- 
than  the  stamp  or  stamps  which  ought  regularly  to  have  been 
used  thereon,  shall  nevertheless  be  deemed  valid  and  effectual  in 
the  law;  except  in  cases  where  the  stamp  or  stamps  used  on  such  Exception, 
instruments  shall  have  been  specially  appropriated  to  any  other 
instrument,  by  having  its  name  on  the  face  thereof. 

XL  And  be  it  further  enacted,  That  if  any  person  shall  make,  Making,  &c. 

•  .  .     i  i        •        j        •  i  rn         bills  of  ex* 

sign  or  issue,  or  cause  to  be  made,  signed  or  issued,  or  shall  ac-  cnanTC  &<•. 

cept  or  pay,  or  cause  or  permit  to  be  accepted  or  paid,  any  bill  of  not  duly 
exchange,  draft  or  order,  or  promissory  note  for  the  payment  of 
money,  liable  to  any  of  the  duties  imposed  by  this  act,  without 
the  same  beiog  duly  stamped  for  denoting  the  duty  hereby  char- 
ged thereon,  he,  she  or  they  shall,  for  every  such  bill,  draft,  or- 
der or  note,  forfeit  the  sum  of  fifty  pounds*  Penally. 

XII.  And  be  it  further  enacted,  That  if  any  person  or  persons  Post  dating 
shall  make  and  issue,  or  cause  to  be  made  and  issued,  any  bill  of  change  &c. 
exchange,  draft  or  order,  or  promissory  note  for  the  payment  of 
money,  at  any  time  after  date  or  sight,  which  shall  bear  date  sub- 
sequent to  the  day  on  which  it  shall  be  issued,  so  that  it  shall 
not  in  fact  become  payable  in  two  months,  if  made  payable  after 
date  or  in  sixty  days,  if  made  payable  after  sight,  next  after  the 
day  on  which  it  shall  be  issued,  unless  the  same  shall  be  stamped 
for  denoting  the  duty  hereby  imposed  on  a  bill  of  exchange  and 
promissory  note  for  the  payment  of  money  at  any  time  exceeding 
two  months  after  date,  or  sixty  days  after  sight,  he,  she  or  they 
shall,  for  every  sneh  bill,  draft,  order  or  note,  forfeit  the  sum  of 
one  hundred  pouuds.  Penalty. 
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appbwpik.  xin.  And,  for  the  more  effectually  preventing  of  franst  asi 
Issuing  un-  eva"on»  of  *«  Katies  hereby  granted  on  bills  of  exehasge,drtjb 
stamped  or  orders  for  the  payment  of  money,  under  colour  of  the  emp- 
bankers,       tion  in  favour  of  drafts  or  orders  upon  bankers  or  petsssftensf 

without  spe-  &s  bankers,  contained  in  the  schedule  hereunto  annexed,  be  it  /sr- 

cifymg'  place   .  .        * 

whereiwued, ther  enacted,  1  hat  if  any  person  or  persons  shall,  after  tWtkirty- 

da^P0St  first  day  of  AuSa9t»  one  thousand  eight  hundred  and  fifteen,  nake 
and  issue,  or  cause  to  be  made  and  issued,  any  bill,  draft,  w 
order,  for  the  payment  of  money  to  the  bearer  on  desMsd,  spes 
any  banker  or  bankers,  or  any  person  or  persons  acting  u  s  bilk- 
er or  bankers,  which  shall  be  dated  on  any  day  Bubseqtat  to 
the  day  on  which  it  shall  be  issued,  or  which  shall  sot  tnly 
specify  and  express  the  place  where  it  shall  be  issned,  or  waits 
shall  not  in  every  respect  fall  within  the  said  exempties,  mien 
the  same  shall  be  duly  stamped  as  a  bill  of  exchange,  aetan% 
to  this  act,  the  person  or  persons   so  offending  shall,  fereiwy 

Penalty.        such  bill)  draft  or  order,  forfeit  the  sum  of  one  hundred  possds; 

Receiving,     and  if  any  person  or  persons  shall  knowingly  receive  or  take  117 

drafts?  8UeD  bill>  ^ra^  or  or^cr> in  payment  of  or  as  a  security  for  the 
sum  therein  mentioned,  he,  she  or  they  shall,  for  every  snehbift 

Penalty.  draft  or  order,  forfeit  the  sum  of  twenty  pounds;  and  if  toy  kubr 
or  bankers,  or  any  person  or  persons  acting  as  a  banker,  if* 

Bankers        whom  any  such  bill,  draft,  or  order,  shall  be  drawn,  shall  pty * 

paying  em.  caoge  or  perm^  to  be  paid,  the  sum  of  money  therein  eiprenH 
or  any  part  thereof,  knowing  the  same  to  be  post  dated,  or  biff- 
ing that  the  place  where  it  was  issued  is  not  truly  specified  id 
set  forth  therein,  or  knowing  that  the  same  does  not  in  say  «uW 
respect  fall  within  the  said  exemption,  then  the  banker  or  bait- 
ers, or  person  or  persons  so  offending,  shall,  for  every  sock  kift 

Penalty.  draft,  or  order,  forfeit  the  sum  of  one  hundred  poonds,  tad  ■»*• 
over  shall  not  be  allowed  the  money  so  paid  or  any  part  thereof) 
in  account  against  the  person  or  persons,  by  or  for  whom  web 
bill,  draft  or  order  shall  be  drawn,  or  his,  her  or  their  exeeaton 
or  administrators,  or  his,  her  or  their  assignees  or  ereditorM" 
case  of  bankruptcy  or  insolvency,  or  any  other  person  or  perntf 

Promissory    c]ajming  under  him,  her,  or  them. 

notes  to  bear-  ° 


er  on  dt-  XIV.  And  be  it  further  enacted,  That  from  and  after  the 
e^eedta  *  tnirty-firit  daI of  August,  one  I  bousaud  sight  hundred  aed  Me* 
Z100,  re-is-  it  shall  be  lawful  for  any  banker  or  bankers,  or  other  perron  * 

^ Sates  Pcr8ons> who  «ha11  havc  made  and  ii8oed  aDT  pron»»WI7  B0lwfDr 
without  fur-  the  payment  to  the  bearer  on  demand,  of  any  sum  of  arooej  »• 
ther  duty. 
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exceeding  one  hundred  pounds  each,  duly  stamped  according  to  appendix, 
the  directions  of  this  act,  to  re-issue  the  same  from  time  to  time,  ~ 

alter  payment  thereof,  as  often  as  he,  she  or  they,  shall  think  fit, 
withoat  being  liable  to  pay  any  further  duty  in  respeet  thereof; 
and  that  all  promissory  notes,  so  to  be  re-issued  as  aforesaid,  shall 
be  good  and  valid,  and  as  available  in  the  law,  to  ail  intents  and 
purposes,  as  they  were  upon  the  first  issuing  thereof. 

XV.  And  be  it  further  enacted,  That  no  promissory  note  for  Such  noUs 
the  payment  to  the  bearer  on  demand,  or  any  sum  of  money  not  not  liable  to 
exceeding  one  hundred  pounds,  which  shall  have  been  made  and  ^ough  £.** 
issued  by  any  bankers  or  other  persons  in  partnership,  and  for  issued  by 
which  the  proper  stamp  duty  shall  have  been  once  paid  accord-  ^ns*™* 
ing  to  the  provisions  of  this  act,  shall  be  deemed  liable  to  the  strictly  the 
payment  of  any  further  duty  although  the  same  shall  be  re-issu-  maker*, 

ed  by  and  as  the  note  of  some  only  of  the  persons  who  originally 
made  And  issued  the  same,  or  by  and  as  the  note  of  any  one  or 
more  of  the  persons  who  originally  made  and  issued  the  same,  and 
any  other  person  or  persons  in  partnership  with  him  or  them 
jointly;  nor  although  such  note  .if  made  payable  at  any  other  than 
the  place  where  drawn,  shall  be  re-issued  with  any  alteration 
therein  only  of  the  house  or  place  at  which  the  same  shall  have 
been  at  first  made  payable. 

XVI.  And  be  it  further  enacted,  That  all  promissory  notes  for  Notes  re-is. 
the  payment  to  the  bearer  on  demand,  of  any  sum  of  money,  Jg1^  e3u^der 
which  shall  have  been  actually  and  bona  fide  issued  and  in  eireu- 149,  or  53  G. 
lation,  before  or  upon  the  said  thirty-first  day  of  August,  one  ^ntinue'w!! 
thousand  eight  hundred  and  fifteen,  duly  stamped  according  to  issuable  till 
the  aforesaid  act  of  the  forty-eighth  year  of  His  Majesty's  reign,  JemXom* 
and  which  shall  then  be  re-issuable  within  the  intent  and  mean-  date. 

ing  of  that  act,  or  of  an  act  passed  in  the  fifty -third  year  of  His 
Majesty's  reign,  for  altering,  explaining  and  amending  the  said 
former  act,  with  regard  to  the  duties  on  re-issuable  promissory 
notes,  shall  continue  to  be  re-issuable  until  the  expiration  of  three 
years  from  the  date  thereof  respectively,  but  not  afterwards,  with- 
oat payment  of  any  further  duty  for  the  same;  and  if  any  banker 
or  bankers,  or  other  person  or  persons,  shall  at  any  time  after  the  bankers  issu- 
said  thirty -first  day  of  August,  issue  or  cause  to  be  issued  for  the  in*  P'0"*1** 
first  time,  any  promissory  note  for  the  payment  of  money  to  the 
bearer  on  demand,  bearing  date  before  or  upon  that  day,  he,  she 
or  they,  shall,  for  every  such  promissory  note,  forfeit  the  sum  of 
fifty  pounds.  Penalty. 

XVII.  Provided  always,  and  in  regard  that  certain  bankers  in 
Scotland  have  issued  promissory  notes  for  the  payment  to  the 
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appendix,  bearer  on  demand,  of  a  sum  not  exceeding  two  pe«d»andl*i 
~  T™  shillings  each,  with  the  date*  thereof  printed  therein,  and  sinr 

printed  date  such  notes  have  been  but  recently  issued  for  the  fint  tine,  al- 

3i°imKrc'  tB00fcn  lnev  m,|y  *PP«ap  ty  the  date  to  be  of  mare  tat*  tkm 
issuable  till   years'  standing,  be  it  further  enacted,  That  all  awl  pvmistorj 
1816  43  G     00tea  u  l&*t-">cntioned9  which  shall  have  been  aetmfyndfcms 
3.  c.  149.       ftde  issued  and  in  circulation  before  or  upon  the  satdtlmtj-firu 
day  of  August,  one   thousand  eight  hundred  and  fifteen,  falj 
stamped  according  to  the  said  act  of  the  forty -eiglh  year  of  Hb 
Majesty  s  reign,  and  which  shall  bear  a  printed  dste  prtortotke 
thirty-first  day  of  August,  one  thousand  eight  hundred  and  thir- 
teen, shall  continue  to  be  re-issuable  until  the  thirty-first  dajsf 
August,  one  thousand  eight  hundred  and  sixteen,  but  not  after- 
Issuing  notes  wards,  without  payment  of  any  further  duty  for  the  same;  asdif 

TT  for  fan  any  Danker  or  *>*»k«w>or  other  person  or  persons,  shall  *  «f 

time.  time  after  the  said  thirty-first  day  of  August,  one  thousand  eigfo 

hundred  and  fifteen,  issue  or  cause  to  be  issued,  for  the  fint  tisti 
any  such  promissory  note,  bearing  a  printed  date  priorto  tbesail 
thirty-first  day  of  August,  one  thousand  eight  hundred  and  thir- 
teen, be  or  they  shall  for  every  promissory  note  so  issoed,  forfw* 

Penalty.         the  sum  of  fifty  pounds. 

X  V11I.  And  be  it  further  enacted,  That  from  and  after  the 

int'uture  frith  thirty-first  day  of  August,  one  thousand  eight  hundred  and  fifteen* 

printeddates.  %i  shall  not  be  lawful  for  any  banker  or  bankers,  or  ©tserpema 
or  persons,  to  issue  any  promissory  note  for  the  payment  ««°* 
"  ney  to  the  bearer  on  demand,  liable  to  any  of  the  duties  i«H 
by  this  act,  with  the  date  printed  therein;  and  if  any  banker  « 
bankers,  or  other  person  or  persons,  shall  issue  or  cause  to  be  it- 
sued  any  such  promissory  note  with  the  date  printed  therein,  he 
or  they  shall,  for  every  promissory  note  so  issued,  forfeit  theus 

Penalty.         of  fifty  pounds. 

XIX.  And  be  it  further  enacted,  That  all  promiiMry  ■•» 

suable  for  h-  hereby  allowed  to  continue  re-issuable  for  a  Hmited  period* «' 

mited  period  ttot  afterwards,  shall  upon  the  payment  thereof  at  any  twie*' 
cancelled  on    .  .  m        ,.,,,,  .  ...  Kills  J 

payment  at'-  ">*  expiration  of  such  period,  aud  all  promissory  notes,™" 

terwards;       exchange,  drafts  or  orders  for  money,  not  hereby  allowed  t« 
and  notes  not       .....  .  -  .      •  i  .«<!  tikei 

re-issuable,     re- issued,  shall,  opon  any  payment  thereof,  be  deemed  aw  "» 

^dfa^f  ""n  re8Pective,y  l0  be  thereupon  wholly  discharged,  vacated  and  Hi- 
payment,       is  tied,  and  shall  be  no  longer  negotiable  or  available  is  aDJ° 
ner  whatsoever,  but  shall  be  forthwith  cancelled  by  the  per*01 
persons  paying  the  same;  and  if  any  person  or  persons  ftfi"1 
.  issue  or  cause  or  permit  to  be  re-issued,  any  promi»orJ   f] 
hereby  allowed  to  be  re-issued  for  a  limited  period  as  ^ort*1" 


?»■■"  ■  »■-  —  ■       •■   n     pjimi         !■■■  "      I  ■      ■   ■"  ™         ■       V"    ■  ■■!  m        v^pp^«p«9    ■  —  ■  i-^H^a^Rim 
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at  Sottas  titer  hie^^tiitioii  j>f  Wte'ternf  or  period  allowed  for  appendix. 

tWparpos*;  e*if  anype™rfribr>ersons  shall  re-issue  or  cause" 

wfNtrtlrte  rt-itsued  rfny  promissory  hole,  bill  of  exchange,  SS? 

Urstttsr  order  fbr  moriey.  wot  hereby  allowed  lo  be  re  issued  at 

«»y  t#*e*ft*rrtte  payment  thereof}  or  If  any  person  or  persons 

1**7  fc£  or  eaotfng  fo  be  paid  any  sueh  note,  Mil,  draft  or  order 

*r  aforesaid,  shatf  refuse  or  neglect  to  cancel  the  same  aeeording  Not  cancel. 

to'  tlie'dfteetio**  6f  this  aet,  then  and  in  eft  her  of  those  eases,  the  £"*  ,iotcl? 

perssm  or  persons  to  offending,  shall  for  every  such  note,  bill, 

draft  or  order  at  afortskH,  forfeit  the  sum  of  fifty  pounds;  and  *«**/. 

in  e**e  «f  M j  such  note,  Mil,  draft,  or  order,  being  reissued  eon-  IteWmg 

trary  to  the  intent  and  meaning  of  this  aet,  the  person  or  persons  contfwy  to 

rcJsMng  the  ^  or  causing  of  permitting  the  same  to  be  re.  toy*""*"' 

tssned,  shall  also  be  aiiswerable  and  aeeountable  to  Bis  Majesty, 

his  kef iVtfnd  successors,  for  a  further  duty  in  respect  of  every 

sseh  note,  Mil,  draft  or  order,  of  sneh  and  the  same  amount  as 

wontd  ha  ve  been  chargeable  thereon* fn  ease  the  same  had  been 

theii  1<**ed  for  the  first  time,  end  so  from  time  to  time  as  often  as 

the  saute  shall  he  so  reissued;  which  further  duty  shall  and  may 

he  sued  for  and  recovered  accordingly,  as  a  debt  to  His  Majesty; 

his  lirtrs'airt'sneeessort;  ttnd  if  any  person  or  perrons  shall  re-  v 

reive  or  take  any  sueh  note,  bill,  draft  or  order,  in  payment  of  or  TtkinrV 

as  a  security  for  the  sum  therein  expressed,  knowing  the  same  to  »°ic*  *<*• 

be  re.ts.aed  contrary  tothe  intent  and  meaning  of  this  aet,  he,  she  conJZfto 

or  tfiey  shall,  fbr  every  such  note,  bill,  draft  or  order,  forfeit  the  **<W 

sum  of  twenty  pounds.  TfYk   * 

XX.  And  be  it  further  enacted,  That  all  promissory  notes  and  \*t*  ^ 
Bank  post  bills,  which  shall  he  issued  by  the  Governor  and  Com-  brwi  <*  **** 
pany  of  the  Bank  of  England,  from  and  after  the  said  thirty-first  ^S'Srtm 
day  of  August,  one  thousand  eight  hundred  and  fifteen,  shall  be  **wi>d*ty. 
freed  and  exempted  from  all  the  duties  hereby  granted;  aod  that 
it  shall  be  lawful  for  the  said  Governor  and  Company  to  re-issue 
any  of  their  notes  after  payment  thereof,  as  often  as  they  shall 
think  fit. 

X5t|.  Ami  be  it  further  enacted,  That  the  composition  payable 
by  the  said  Governor  and  Company  of  the  Bank  of  England  for 
I  fie  stamp  duties  on  their  promissory  notes  and  Bank  post  bills, 
under  the  aforesaid  act  of  the  forty -eighth  year  of  His  Majesty's  48  G.  3.  c 
reign,  shall  eease  from  the  fifth  day  of  April  last;  anil  that  the  149'  *  **' 
said  Governor  and  Company  shall  deliver  to  the  said  eomsais-  "**  *  *° 
sioners  of  stamps,  within  one  calendar  month  after  the  passing  of 
(his  act,  and  afterwards  on  the  first  day  of  May  in  every  year 
whilst  the  present  stamp  duties  shall  remain  in  farce*  a  lust  and 
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appbkdix,  true  account,  verified  by  the  oath  of  their chief  aoensitsstjtf  tW 

Account  of   amount  or  vaJue  °*  *H  their  promissory  "©too  aad  Bank  port  tiBi 

notes*  fcc.     in  circulation,  on  some  given  day  in  wtry  week,  fisrthetpeeeif 

three  years  preceding  the  siith  day  of  April  in  the  jssr  is  wW 

Bank  or  En-  theaeeonnt  shall  be  delivered,  together  with  the  am*|tssstest 

£nt£Z7  or  va,ue  thereof  according  to  snoh  acce?*;  and  that  the  nasi 

for  duties  on  Governor  and  Company,  shall  pay  into  {ho  hands  of  the  Btstivar- 

notef11ld       General  of  the  Stamp  Duties  in  Great  Britain,  as  a  essa-itm 

for  the  duties  which  would  otherwise  have  been  payable  ftftkeir 

promissory  notes  and  Bank  po*t  bills  issued  within  the  jeir,mk- 

oning  from  the  fifth  day  of  April  preceding  the  delivery  sf  the 

said  account,  the  sum  of  three  thousand  live  hundred  atssJifcr 

every  million,  and  after  that  rate  for  half  a  million, but mtfcri 

less  som  than  half  a  million,  of  the  said  average  amount  er  nl* 

of  (heir  said  notes  and  Bank  post  bills  in  eircnlatieu)  mi  ito 

one  half  part  of  the  sum  so  (o  be  ascertained  as  afcrssw*1  fr 

each  year's  com  position,  aliall  be  paid  en  the  first  day  of  Oetskf 

and  the  other  half  on  the  first  day  of  April  next  aJler4aeMn- 

ry  of  such  account  as  aforesaid".  » 

Composition     XXII.  Provided  always,  and  bosk  farther  enacted,  TkiUf* 

^v\I^"   tl"  "M  Governor  and  Company  rooming  their  paysmntiii^ 

Dana  resume  r*.'T-.       »  ^  * 

cash  pay-      a  new  arrangement  for  the  composition  for  the  stamp «>***> W' 
nients.  al)la  0Q  t]ieir  p,^^^  „o|ct  mnj  g^  p^t  |»il|Sy  shnJlbesfV 

mitted  to  Parliament. 

ThePfcank  XXIII.  ^nd  be  it  further  enaetef),  That  frotn  andsfttf^ 

bt^Jofelot.  tnifly-fir8t  dftX  of  August,  one  thousand  eight  hundred  snsife* 

land,  fa}      it  shall  be  lawful  for  the  Governor  and  Company  of  (be  BsiN 

^y^en  Scotland,  and  the  Royal  Rank  of  Scotland, and  the  BritissL^ 

may  issue      Company  in   Scotland  respectively,  to  issqe  their  orsai*J,rJ 

on  unsung-  notes  for  the  sums  of  one  pound,  one  guinea  two  pens*  m*111 

td i  paper,  ac.  guineas,  payable  to  the  bearer  on  demand,  on  unf tauuies1  siitr> 

duties.  ^8°r  *n  tDe  same  wanner  as  they  were  authorized  to  do  by  the  sfcrt- 

fa.  3.  c.  149.  9aid  act  of  the  forty -eighth  year  of  His  Majesty's  rtips  the  j  tbc 

*'  16'  said  Governor  and  Company  of  the  Bank  of  Scotlasd,  **)  ■* 

Royal  Bank  of  Scotland,  and  Brili* h  Linen  Coafaav* ***** 

lively  giving  such  security,  and  keepjag  and  prodoeisg  trse  •* 

counts  of  all  the  notes  so  to  be  issued  by  them  respectively*  ww*' 

counting  for  and  paying  the  several  duties  payable  is  reiperi  • 

such  notes,  in  sneh  and  the  same  manner,  in  all  respect*  u  " 

and  are  prescribed  and  required  by  the  said  last-meetwse*1  lrt» 

with  regard  to  the  notes  thereby  allowed  to  be  issued  bj  then  •» 

unstamped  paper,  and  also  to  reissue  such  proutfsssrjn^* 
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speetively,  from  time  to  time  after  tke  puyment  thereof,  as  often  appendix. 
as  tboy  shall  think  ftt.  


XXIV.  And  be  it  further  enabled,  Thai  from  and  after  the  fe  issuable 
ten*h>  day  of  Ootober,  one  thousand  eight  hundred  and  fifteen^  ™*d  b^  '*' 
■hall  not  be  lawfhl  fbr  any  banker  or  bankers*  nr  other  person  or  bankers  or 

nthMa    with 

persons  (eaeept  the  Governor  and  Company  of  the  Bank  of  Eng-  wt  uincc. 
laad,J  to  issue  any  promissory  notes  for  money  payable  to  the  Regulations 
bearer  on  demand,  hereby  eharged  with  a  doty  and  allowed  to  be  lTcencea. 
re4soeed  as  aforesaid,  without  taking  ooi  a  lieenee  yearly  fbr  that 
purpose;  whieh  lieenee  shall  be  granted  by  two  or  more  of  the 
•aid  commissioners  of  stamps  for  the  time  being,  or  by  seose 
person  aathortaed  in  thai  behalf  by  the  said  eammissieners,  or  the 
mayor  pari  of  them,  on  payment  of  the  doty  eharged  thereon  in 
the  sehednle  horennto  annexed:  aad  a  separate  aad  distinct  lieenee 
•kail  he  token  oat,.fbr  or  in  respect  of every  town  or  place  where 
any  seek  promissory  nates  shaH  be  issued  by,  or  by  any  agent  or 
agent*  for  or  on  aeeoant  of,  aay  banker  or  bnnkerser  other  person 
or  persons;  and  every  eneh  lieenee  shall  speeify  the  proper  name 
or  nasses  aad  plaee  or  planes  of  abode  of  the  person  or  persons, 
or  the  proper  name  and  description  of  any  body  corporate,  to 
whom  the  same  shall  be  granted,  and  also  the  name  of  the  town 
•r  plane  where,  and  the  name  of  the  bank,  as  well  as  the  partner- 
ship* or  ethsr  name*  style  or  Arm  under  whieh  such  notes  are  to 
be  issued;  aad  where  any  sneh  lieenee  shall  be  granted  to  persons 
in  partnership,  the  same  shall  speeify  and  set  forth  the  names  and 
planesaf  abode  of  all  the  persons  concerned  in  the  partnership, 
whether  all  their  names  shall  appear  on  the  promissory  notes  to 
be  issned  by  them,  or  not*  and  in  default  thereof  sneh  lieenee 
shall  bo  absolutely  vaid)  and  every  such  license  whieh  shall  bo 
granted  between  the  tenth  day  of  October  and  the  eleventh  day  of 
November  in  any  year,  shall  be  dated  on  the  eleventh  day  of  Oc- 
tober; aad  every  sneh  lieenee,  whieh  shall  be  granted  at  any  other 
time,  shall  be  dated  en  the  day  on  whieh  the  same  shall  be  grant* 
e«l$  aad  every  such  lieenee  respectively  shall  have  effect  and  con- 
tinue in  force  from  the  day  of  the  date  thereof  until  the  tenth  day 
of  October  following,  both  inclusive. 

XXV.  Provided  always,  aad  be  it  further  enacted,  That  no  No  banker 
banker  or  baukers,  person  or  persons,  shall  be  obliged  to  take  more  t^ 

out  more  than  four  licences  in  all  for  any  number  of  towns  or  pla-  four  licetices^sw 
ees  in  Scotland)  and  in  case  any  banker  or  bankers,  person  or  j^^^ns^W 
persons  shall  issue  sneh  promissory  notes  as  aforesaid,  by  thejn-  in  ScothuxL^^ 
selves  or  their  agents,  at  more  than  four  different  towns  or  pla- 
tes in  Scotland,  then  after  taking  out  three  distinct  licences  for 


APF&XIHX.  three  of  suet  towns  or  plaeesy such  hau>er  or  bankers, penst «r 
persons  shall  be  entitled  to  have  all  the  rent  sjf  ttoeh/tawss  tr 
plas-ea  included,  in  a  fourth  lioenee. 

In  wh*t  c«ie     XXVI.  Provided  also,  and  be  it  further  entiled,  Thsivbm 

several  ,  m 

town*  inQlur  any  backer  or  bankers,  person  or  persons  applying /ore  keenee 

W^"**     UIM,er  lWi  aet-  **»M.»»«V  the  said  act  of  the  forty  «*igbnV«) 

year  of  Ilia  Majesty's  retgu  have  been  en  tit  Jed  to  havetwssr 

mure  towns  or  places  m  ftiglaed,iueJuding  io  one  Jieenee,  if  11* 

a  ex  bad  eoibeen  made,  soeh  banker  or  bankers*  persea  orper»M, 

.  shall  bev*  aad.be  entitled  to  the  like  privilege  ander  this  set. 

On  applying      XJCVUv  And  be  it  further t uacted,  Htat t he  baakt r ur^tfll 

specimens  of  eri>,or  otter  person  or  pertains  applying  &r  any  *aeh»  l^wwti 

notes  iltrliv-  aforesaid,  shall  produce  and  leave  with  1  be  proper  >offieer,upf  • 

issuing  notes  cimen^f  the  promissory  notes  proponed' to/totfaoaed  by  hisjw 

without  ti-    tliein,  to  the  intent  that  the  lieenee  may  be  framed  asesttlii^r 

and  if  any  backer  or  b*ttkars,ror>  other  persasjfor  persons  (swept 

the  aaid  Governor  and  Company  of  ike  Banktjtf  Eaglaad)  ssstt 

issue  or  eaase  to  be  isaiMal  by  any  agevt,  any  piwaAiaaiyasW*"1, 

money  payable  to  the  bearer  on  demand,  hereby  charged  twta* 

duty,  uuii  allowed  to  be  «e~i»aued  as  Aforesaid,  w4nbeet  beisg li- 

teheed  »o  4o  do  in  the  maimer  aforesaid,  oral  any  other  tss** 

pLaeoy^r. under  any  other  aajuey:*tyle  ev  tiros*  than  ahattbetpc- 

cified  in  bis  or  their  licence, the  banker  or  bankers,  or ethers*?* 

sou  or  person*  so  offending,  nhiill,  fur  every  aoeb  eiRujeejfodw 

Penalty.         the  sum  of  one  hu mined  pounds* 

Licences  to  XXVUI.  And  be  it  fur  tier  c  netted,  Tbab  Where  anyswi  H- 
continue  hi  ceoee  as  aforesaid  shall  be  granted  to  any  person*  in  parieerdnp* 
vithfttandinc;  the  sains  sha.ll  eontinue  in  foroe  (or  the  issuing  sjfp romisssrjww 

alteration  in  4|ujy  klum.lea,  under  t lie  name,  style  or  firm  therein  speeifi^, 
partnerships.  .    .  .       l 

until  the  tenth  day  of  October  inclusive  following  the  date  w*- 

of,  notwithstanding  any  alteration  in  the  partnership. 

Promissory  XXIX.  And  be  it  further  enabled,  That  from  and  after  the 
notes  niatle  .....  »        .  _     •  MAm>v 

out  otu.  11.  poastftg  ui  this  act,  promissory  notes  for  I  he  payment  si  mw*l 

not  iKgotis-iu  H,e  beater  on  demand,  made  oot  of  Great  Britain,  or  iHrrp**' 
bumped.  'n*5  to  be 'made  by  or  on  the  behalf  of  any  person  or  perssB**'1' 
dentoul  of  Great  Britain,  shall  uot  be  negol  table  or  be  erflslkff* 
'  or.  eiresdated  or  paid  in  Great  Britain,  whether  the  ta«ttH*nbe 
made  payable  in  Great  Britain,  or  not,  unless  the  sawesh*W*afC 
paid  sueh  duty,  and  be  stamped  in  sueh  manner,  as  A*f»**" 
cjuircs  for  promissory  notes  of  (he  like  tenor  and  value  oi*"e  m 

(a)  48  G«x>.  5.  c.  149.  s.  17. 


00  oao>,  **  «*  *M»  *** 

Great.Ilritain;  and  if  any  person  or  persons  shall  circulate  er  abm**** 
negotiate,  or  offer  ia  payment,  or  sfceii  mhwi  •«  IfcsW  in  pay*  " 

meat  019  susll  promissory,  note*  oc  sheil  eVaxanat  en  pssoiss  pay*  &c.  9UCU 
meat  ofuhe  whole  or  any  par*  of  tb»  oseaty  manUawo 4  ia>  such  ■**•*•  ** 
promissory  ante*  front  or  on.  aaaoaat  ol  the  duawjnt  thoosef,  ia 
Great  Britain*  the  aaaae  notboing  diHyemmpsd  enaJesnoaid;  or 
if  any  person  ror  present- in.  Great  Ifertain  shatf  pay  «reaa*e  ta 
be*  paidfthe  turn  of  money  expressed  ia  any  svah.  nans*  no*  being 
dujyi  stamnstt  as  aforesaid,  or  any  part  thereof,  eiihejr  atdraw.ee 
thereof*;  or  in  pursuance  of  any  nomination  or  appointment for 
thrat  purpose  therein  contained*  the  gersou  or  persons  so  offend- 
ing dialUfor  every  sueb  promissory  note,,  forfeit  the  sum  of  twen-  p^^y 
typonodt;  Provided  always,  that  this  clause  shall  not  attend  to  Proviso  for 
promissory  notes  made  and  payable  only  in  Ireland.  Ireland. 


SCHEOIU&~fiARX  fc 

7«saajsshHL&  of  EXCHANGE,  Draft  or  Order 
to  the  bearer,  or  to  order,  either  on  demand  or 
otherwise,  not  exceeding  two  months  after  date, 
or  surfy  day*  after  sight,  of  any  sum  of  money, 
Amounting  to  40s.  and*  not  exceeding  5l.  3s. 
EseeediSg  3L  5s.  and  not  exceeding  20L 
Exceeding  30/.  and  not  eaeeediog  30*. 
Exceeding  30/.  and  not  extending  30k 
Exceeding  50/.  and  not  exceeding  1001. 
Exceeding  100/.  and  not  exceeding  200/. 
Exceeding  3O0f.  and  not  exceeding  300/. 
Exceeding  900/.  and  not  exceeding  500/. 
Exceeding  £00/;  and  not  exceeding  1,000/. 
Exceeding  1,000/.  and  hot  exceeding  2,00u7. 
Exceeding  2,000/.  and  not  exceeding  3 ,000 J. 
Exceeding  3,o0oi. 
Inland  BILL  of  EXCHANGE,  Draft  or  Order 
for  the  payment  to  the  bearer,  or  to  order,  at 
nay  time  exceeding  two  months  after  date,  or 
sixty  days  after  sight,  of  any  sum  of  money, 
Amounting  to  4or.  and  not  exceeding  3t.  3s. 
Exceeding  3l.  as.  and  not  20L 
Exceeding  204.  and  not  exceeding  30/. 
Exceeding  3oI.  and  not  exceeding  3ol. 
Exceeding  SOL  and  not  exceeding  loot 
Exceeding  100/.  and  not  exceeding  200/, 


But/,. 
X.      s,      A 
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APPENDIX*  >>•*• 

Inland  BILL,  ftp.  ■  ■  «  rmf  wnniif .  £•       *      i 

Exceeding  float,  aad  not  exceeding  30oi  0        so 

Exceeding  3<k0,  and  Bel  exceeding  90*L  •        8     • 

Exceeding  500/.  and  aot  exceeding  l,000i.  o      18     6 

Exceeding  1,0001,  and  not  exceeding  S/XM>f.  o      if     o 

Exceeding  ZflOQL  and  act  exceeding  a/KOi.  l        i     o 

Exceeding  8,oooL  l      10     o 

Inland  BILL,  Draft,  or  Order,  for  the  payment 
of  any  com  of  money  though  aot  made  paya- 
ble to  the  hearer,  or  to  order,  if  (he  same  shall 


kilof 
earekangt/br 
tkeWuum, 


me  iv  me  rearer,  or  10  orucr,  n  mo  nudc  hwi^   me  ass  us, 

he  delivered  to  the  payee,  or  come  person  on  j  P^f8*    ** 
his  or  her  behalf    .....         IfaT*""* 


Inland  BILL,  Draft,  or  Order,  lor  the  payment 
of  any  sum  of  money,  weekly,  monthly,  or  at 
any  other  slated  periods,  if  made  payable  to 
the  bearer,  or  to  order,  or  if  delivered  to4he^ 
payee,  or  some  person  on  his  or  her  behalf, 
where  the  total  amount  of  the  money  thereby 
made  payable  shall  be  specified  therein,  or  can 
be  ascertained  therefrom  .... 


fTfu 
tm  as  os  « 
bill  psyiHe 
to  tmtr  or 
ordirm  de- 
mand for  « 
stfm<g*flft* 
such  total  a- 

mount. 


fZfteseatfA- 

And  where  the  total  amount  of  the  money  thereby     jj^    iemdd 
made  payable  shall  be  indefinite  A  for  the  am 

I  them*  <*• 

And  the  following  instruments  shall  be  deemed 
and  taken  to  be  inland  bills,  drafts  or  orders 
for  the  payment  of  money  within  the  intent 
and  meaning  of  this  schedule;  xndelicit, 

All  drafts  or  orders  for  the  payment  of  any  sum 
of  money  by  a  bill  or  promissory  note,  or  for 
the  delivery  of  any  such  bill  or  note  in  pay- 
ment or  satisfaction  of  any  sum  of  money; 
where  such  drafts  or  orders  shall  require  the 
payment  or  delivery  to  be  made  to  the  bearer, 
or  to  order,  or  shall  be  delivered  to  the  payee, 
or  some  person  on  his  or  her  behalf. 

All  receipts  given  by  any  banker  or  bankers, 
or  other  person  or  persons,  for  money  re- 
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XnUmd  BILL,  &c— continued. 

eeived,  which  shall  entitle,  or  be  intended  to 
entitle,  the  person  or  persons  paying  the  mo- 
ney, or  the  bearer  of  such  receipts,  to  receive 
the  like  sum  from  any  third  person  or  per? 


d.  appendix: 


And  all  bills,  drafts  or  orders*  for  the  payment 
of  any  sum  of  money  out  of  any  particular 
fund  whieh  may  or  may  not  be  available,  or 
upon  any  condition  or  contingency  which 
may  or  may  not  be  performed  or  happen,  if 
the  same  shall  be  made  payable  to  the  bearer, 
or  to  order,  or  if  the  same  shall  be  delivered 
to  the  payee  or  some  person  on  his  or  her  be- 
half. 

Foreign  BILL  of  EXCHANGE  (or  BUI  of  Ex- 
change drawn  in  bnt  payable  oat  of  Great  Brn 
tajn)  if  drawn  singly  and  not  in  a  set 

Foreign  BILLS  of  EXCHANGE,  drawn  in  sets 
according  to  Ibe  custom  of  merchants,  for  every 
bill  of  each  set,  where  the  snm  made  payable 
thereby  shall  not  exceed  loot. 

And  where  it  shall  exceed  loot,  and  not  ex- 
ceed 200/. 
And  where  it  shall  exceed  200/.  and  not  ex- 
ceed 5002. 
And  where  it  shall  exceed  BOOl-  and  not  ex- 
ceed 1,000k 
And  where  it  shall  exceed  l,0o0f.  and  not  ex- 

ceed  2,000f. 
And  where  it  fh*U  exceed  2,000*.  and  not  ex- 

eeed  3,000/. 
And  where  it  shall  exceed  3,000/. 

Exemptions  from  the  preceding  and  all  other  Stamp 

Duties. 
All  bills  of  exchange,  or  Bank  poet  Mils,  issu* 
edby  the  Governor  and  Company  o/  the 
Bank  <tf  England. 


Jhesame  du- 
ty  as  on  an 
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xmtfbrit.  ft  ILL— conYwmed.  X.      f. 

-  "  Alt  bills,  orders,  remittance  fe/fs  and  'remit* 

tance  c&tljicattS)  krdwh  oy  Hommissiofted 
officers,  masters  arid  'surgeons  in  the  navy, 
or  by  any  commissioner  or  commissioners  of 
the  navy,  under  the  authority  of  the  ad 
35  Geo.  3.  c.  passed  in  the  ZBth  year  of  His  Majesty's 

9  reign,  for  (he  mote  expeditions  Payment  of 

the  Wages  and  Pay  of  certain  Officers  be- 
longing  to  the  Navy* 
All  bills  drawn  pursuant  to  any  former  act  or 
acts  of  Parliament  by  the  commissioners  of 
the  navy,  or  by  the  commissioners  for  vie- 
tualling  the  navy,  or  by  the  commissioners 
for  mianazing  the  Transport  servieef  and 
forsaking  dare  of  sick  Und  ^edutudid  sea- 
men, upon,  and  jtoynbbe  6^  ike  treasurer  ef 
theiiavy. 
*lfl  drafts  or  orders  for  the  payment  of  any 
sum  ofmoiipy  to  the  %earer  oh  demand,  and 
drawn  Upon  dny  banker  or  bankers,  or  any 
person  or  persons  acting  as  a  banker,  wh* 
shall  reside  or  transact  the  aitsittess  of  k 
banker,  ivtthin  fen  miles  of  the  plttce  whete. 
such  drafts  or  orders  shall  be  issued,  provi<> 
ded  such  place  shall  be  specified  in  such 
drafts  or  orders;  and  provided  the  same 
shall  bear  date  oti  or  before  the  day  on  tohich 
the  same  shall  be  issued;  and  provided  the 
same  do  not  direct  the  payment  to  be  made 
by  bitlf  or  promissory  notes. 
Ml  bills,  for  the  pay  and  allowance  of  His 
Majesty's  land  forces,  or  for  other  expendi- 
tures liable  to  be  charged  in  the  public  regi- 
mental or  district  accounts,  which  shall  be 
drawn  according  to  ihe  forms  now  pre- 
scribed  or  hereafter  to  be  prescribed  by  His 
Majesty%s  orders,  h%  the  paymasters  of  re- 
giuumts  or  corpk,  or  ty  the  chief  paymaster, 
or  deputy  paymaster,  and  accountant  of  Ike 
army  depot,  or  by  the  paymasters  of  recruit- 
ing districts,  or  by  the  paymasters  of  detach- 
ments, or  by  ike  officer%r  officers  authorized 
to  perform  the  duties  of the  pay  mastership 
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during  a  vacancy,  or  the  absence,  suspension  or 
incapacity  of  any  such  paymaster  as  aforesaid; 
save  and  eicept  such  bills  as  shall  be  drawn 
in  favour  of  contractors  or  others,  who  famish 
bread  or  forage  to  His  Majesty's  troops*  and 
who  by  their  contracts  or  agreements  shall  bo 
liable  to  pay  the  stamp  do  ties  on  the  bills  given 
in  payment  for  the  articles  supplied  by  them. 
PROMISSORY  NOTE  for  the  payment,  to  the 
bearer  on  demand,  of  any  sum  of  money, 

Not  eieeeding  one  pound  and  one  shilling  0      0      0 

Exceeding  l/.  Is.  and  not  exceeding  2l.  2s.  0      0    10 

Exceeding  2L  2s.  and  not  exceeding  5l.  6s.  0      18 

Exceeding  BL  Bs.  and  not  exceeding  10/.  0      19 

Exceeding  10/,  and  not  exceeding  20U  0      9      0 

Exceeding  2QL  and  not  exceeding  30/.  0      0      a 

Exceeding  30/.  and  not  exceeding  00/.  0      0      0 

Exceeding  00/.'  and  not  exceeding  loot  0      0      0 

Which  said  notes  may  be  re-issued  after 
payment  thereof f  as  often  as  shall  be 
thought  fit. 
PROMISSORY  NOTE  for  the  payment,  in  any 
other  manner  than  to  the  bearer  on  demand,  but 
not  exceeding  two  months  after  date,  or  sixty 
days  after  sight)  of  any  sam  of  money, 
"Amounting  to  40s.  and  not  exceeding  0/.  Bs.         0      1      0 
Exceeding  0/,  Bs.  and  not  exceeding  2Ql.  0      10 

Exceeding  20/.  and  not  exceeding  30/.  0      2      0 

Exceeding  30/.  and  not  exceeding  00/.  0      3      0 

Exceeding  BOl.  and  not  exceeding  iool.  0      3      0 

These  notes  are  not  to  be  re-issued  after 
being  once  paid. 
PROMISSORY  NOTE  for  the  payment,  either 
to  the  bearer  on  demand,  or  in  any  other  manner 
than  to  the  bearer  on  demand,  but  not  exceeding 
two  months  after  date,  or  sixty  days  after  sight, 
of  any  sum  of  money, 

Exceeding  100/.  and  not  exceeding  200/.  0      4      0 

Exceeding  200/.  and  not  exceeding  300/.  0      0      0 

Exceeding  300/.  and  not  exceeding  500/.  0    r  0      6 

Exceeding  BOOl.  and  not  exceeding  *,000/.  0      8      * 

K  3 


688 


STAMP    ACT. 


appendix,  PROMISSORY  NOTE— continued. 

•  Exceeding  1,000/.  and  not  exceeding  2,000/. 

Exceeding  2,000/.  and  nut  exceeding  3,000/. 
Exceeding  3,000/. 

The  notes  are  not  to  be  reissued  after 

being  once  paid. 

PROMISSORY  NOTE  for  the  payment  to  the 

bearer  or  otherwise,  at  any  time  exceeding  two 

months  after  date,  or  sixty  days  after  sight,  of 

any  sum  of  money. 

Amounting  to  405.  and  not  exceeding  5l.  5s. 
Exceeding  d/.  5s.  and  not  exceeding  20/. 
Exceeding  20/.  and  not  exceeding  30/. 
Exceeding  30/.  and  not  exceeding  50/. 
Exceeding  50/.  and  not  exceeding  100/. 
Exceeding  100/.  and  not  exceeding  200/. 
Exceeding  200/.  and  not  exceeding  300/. 
Exceeding  300/.  and  not  exceeding  500/. 
Exceeding  000/.  and  not  exceeding  1,006/. 
Exceeding  1,000/.  and  not  exceeding  2,000/. 
Exceeding  2,000/.  and  not  exceeding  3,000/* 
Exceeding  3,000/. 

These    notes  are  not  to  be  re-issued  after 
being  once  paid. 


PROMISSORY  NOTE  for  the  payment  of  any 
sum  of  money  by  instalments,  or  for  the  pay- 
ment of  several  sums  of  money  al  different  days  < 
or  times,  so  that  the  whole  of  the  money  to  be 
paid  shall  be  definite  and  certain 
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And  the  following  instruments  shall  be  deem- 
ed and  tuken  to  be  Promissory  Notes,  with- 
in the  intent  and  meaning  of  this  Schedule; 

viz. 
All  notes,  promising  the  payment  of  any  sum  or 

sums  of  money  out  of  any  particular  fund,  which 
may  or  may  not  be  available;  or  upon  any  con- 
dition or  coulingeucy, '  which  may  or  may  not 
«  be  performed  or  happen;  if  the  same  shall  he 
made  payable  to  the  bearer,  or  to  order,  mod  if 


The  same  du- 
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promissory 
note  pnwkt 
intention 

two  month 
after  dot? for 

a  sum  equtd 

to  the  whole 

amount  of  fa 

money  to  U 

.paid* 


S3  GEO.  3.  c.   184.  .  689 

PROMISSORY  NOTE— continued.  L.      s.      &.  awmmx. 

the  same  shall  be  definite  and  certain,  and  ' 

not  amount  in  the  whole  to  twenty  pounds. 
And  all  receipts  for  money  deposited  in  any 
bank,  or  in  the  hands  of  any  backer  or 
bankers,which  shall  contain  any  agreement 
or  memorandum,  importing  that  interest 
shall  be  paid  for  the  money  so  deposited. 

Exemptions  from  the  Duties  on  Promissory  Notes. 

Jttl  notes,  promising  the  payment  of  any  sum 
or  sums  of  money  out  of  any  particular  fund, 
which  may  or  may  not  be  available;  or  upon 
any  condition  or  contingency,  which  may  or 
may  not  be  performed  or  happen;  where  the 
same  shall  not  be  mode  payable  to  the  bearer 
or  to  order,  and  also  where  the  same  shall  be 
made  payable  to  the  bearer  or  to  order,  if  the 
same  shall  amount  to  twenty  pounds,  or  be 
indefinite. 

Jind  all  other  instruments,  bearing  in  any  de- 
gree the  form  or  style  of  promissory  notes,  but 
which  in  law  shall  be  deemed  special  agree- 
ments, except  those  Jwreby  expressly  directed 
to  be  deemed  promissory  notes. 

But  such  of  the  notes  and  instruments  hero 
exempted  from  the  duty  on  promissory 
notes  shall  nevertheless  be  liable  to  the 
duty  which  may  attach  thereon,  as  agree- 
ments or  otherwise. 

Exemptions  from  the  preceding  and  all  other  Stamp 

Duties. 
Ml  promissory  notes  far  the  payment  of  money, 
issued  by  the  Governor  and  Company  of  the 
Bank  of  England. 
PROTEST  of  any  bill  of  exchange  or  promissory 
note,  for  any  sum  of  money, 

Not  amounting  to  20L  0      3      0 

Amounting  to  20/.  and  not  amounting  to  loot      0      s      o 
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-  Amounting  to  loot  and  not  amounting  to  500l.      0     5     0 

Amounting  to  500J.  or  upwards  o   10     o 

PROTEST  of  any  other  kind  0     5     0 

And  for  every  shfcet  or  piece  of  paper,  parch- 
ment or  vellum,  upon  which  the  same  shall 
be  written,  after  the  first,  a  further  progres- 
sive duty  of 


0      6     0 
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12  Ann.  st.  2.  c.   16. 

MJlct  to  reduce  the  Rate  of  Interest,  without  any  Prejudice  to 

Parliamentary  Securities. 

WHEREAS  the  reducing  of  interest  to  ten,  and  from  thence  to 
eight,  and  thence  tp  six  in  the  hundred,  hath  from  time  to  time, 
by  experience,  been  found  very  beneficial  to  the  advancement  «f 
trade,  and  improvement  of  lands:  and  whereas  the  heavy  hordes 
of  the  late  long  and  expensive  war,  hath  been  chiefly  borne  by  tie 
owners  of  the  land  of  this  kingdom,  by  reason  whereof  they  have 
been  necessitated  to  contract  yery  large  debts,  and  thereby,  asd  hy 
the  abatement  in  the  value  of  their  lands,  are  become  greatly  im- 
poverished; and  whereas  by  reason  of  the  great  interest  and  profit 
whieh  hath  been  made  of  money  at  home,  the  foreign  trade  of 
this  nation  hath  of  late  years  been  much  neglected,  and  at  (bis 

'  time  there  is  a  great  abatement  in  the  value  of  the  merchan- 
dizes, wares,  and  commodities  of  this  kingdom,  both  at  home 
and  in  foreign  parts,  whither  they  are  transported:  and  where- 
as for  the  redress  of  these  mischiefs,  and  the  preventing  the 
increase  of  the  same,  it  is  absolutely  necessary  to  redoee  the 
high  rate  of  interest  of  six  pounds  in  the  hundred  pounds  for 
a  year  to  a  nearer  proportion  with  the  interest  allowed  for 
money  in  foreign  states;  be  it  therefore  enacted  by  the  Qoeeo'i 

*  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  That  no  person  or  persons  whatsoever,  from  and  after  the 
nine  and  twentieth  day  of  September,  in  the  year  of  oar  Lord) 
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one  thousand  seven  hood  red  and  fourteen,  npon  any  contract  appendix 
which  shall  be  made  from  and  after  the  said  nine  and  twentieth  ' 
day  of  September,  take  directly  or  indirectly,  for  loan  of  any  mo- 
nies, wares,  merchandize, or  other  commodities  whatsoever,  above 
the  value  of  five  pounds  for  the  forbearance  of  one  hundred 
pounds  for  a  year,  and  so  after  that  rate  for  a  greater  or  lesser 
snm,  or  for  a  longer  or  shorter  time;  and  that  all  bonds,  contracts,  '  * 
and  assurances  whatsoever,made  after  the  time  aforesaid,  for  pay- 
ment of  any  principal,  or  money  to  be  lent  or  covenanted  to  be 
performed  upon  or  for  any  usury,  whereupon  or  whereby  there 
shall  be  reserved  or  taken  above  the  rate  of  five  pounds  in  the 
hundred,  as  aforesaid,  shall  be  utterly  void;  and  that  all  and  ev- 
ery person  or  persons  whatsoever,  which  shall,  after  the  time 
aforesaid  upon  any  contract  to  be  made  after  the  said  nine  and 
twentieth  day  of  September,  take,  accept,  and  reeeive,  by  way  or  ; 
means  of  any  corrupt  bargain,  loan,  exchange,  chevisance,  shift, 
or  interest  of  any  wares,  merchandize,  or  other  thing  or  thin-*' 
whatsoever,  or  by  any  deceitful  way  or  means,  or  by  any  covin, 
engine,  or  deceitful  conveyance,  for  the  forbearing  or  giving  day 
of  payment  for  one  whole  year,  of  and  for  their  money,  or  other 
thing,  above  the  nnm  of  five  pounds  for  the  forbearing  one  hun- 
dred pounds  for  a  year,  and  so  after  that  rate  for  a  greater  or  les- 
ser snm,  or  for  a  longer  or  shorter  term,  shall  forfeit  and  lose  • 
for  every  such  offence  the  treble  value  of  the  monies,  wares,  mer- 
chandizes, and  other  things,  so  lent,  bargained,  exchanged,  or 
shifted. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
all  and  every  scrivener  and  scriveners,  broker  and  brokers,  solic- 
itor and  solicitors,  driver  and  drivers  of  bargains  for  contracts, 
who  shall,  after  the  said  nine  and  twentieth  day  of  September' 
take  or  receive,  directly  or  indirectly,  any  sum  or  sums  of  mo- 
ney, or  other  reward  or  thing  for  brokage,  soliciting,  driving,  or 
procuring  the  loan,  or  forbearing  of  any  sum  or  sums  of  money, 
over  and  above  the  rate  or  value  of  five  shillings  for  the  loan,  or 
for  forbearing  of  one  hundred  pounds  for  a  year,  and  so  rateab'ly 
or  above  twelve  pence,  over  and  above  the  stamp-duties,  for  ma- 
king or  renewing  of  the  bond  or  bill  for  loan,  or  forbearing  there- 
of, or  for  any  counter-bond  or  bill  concerning  the  sanje,  shall  for- 
feit for  every  such  offence  twenty  pounds,  with  costs  of  suit,  and 
suffer  imprisonment  for  half  a  year;  the  one  moiety  of  all  which 
forfeitures  to  be  to  the  Queen's  Most  Excellent  Majesty,  her  * 

heirf  find  successors,  and  the  other  moiety  to  him  or  them  that 
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appendix.  wll]  BUe  for  the  fame  in  the  same  county  where  Ihe  several  of- 
fences  are  committed,  and  not  elsewhere,  by  action  of  debt,  bill, 
plaint,  or  information,  in  which  no  essoin,  wager  of  law,  or  pro- 
tection shall  be  allowed.  ' 


#  *  58  oeo.  S.  c.  93. 

An  Act  to  afford  Relief  to  the  bona  6de  Holders  of  negotiabh  Secu- 
rities, xcilhout  Notice  that  they  were  given  for  a  usurious  Consid- 
eration, (a) 

WHEREAS  by  the  laws  now  in  force,  all  contracts  and  assnr- 
anccs  whatsoever,  for  payment  of  money,  made  for  a  usuriom 
consideration,  are  utterly  void:  And  whereas  in  fhe  coarse  cf 
mercantile  transactions,  negotiable  securities  often  pass  iotttbe 
hands  of  persons  who  have  discounted   the  same   without  inj 
knowledge  of  the  original   considerations  for  which    the  ssmt 
were  given;  and  the  avoidance  of  such  securities  in  the  hands  ef 
sucli  bona  fide  indorsees  without  notice  is  attended    with  great 
hardship  and  injustice;  for  remedy  thereof,  be  it  enaeted  by  the 
King's  Most  Excellent  Majesty,  by  and  with  the  ad viee  and  cos- 
v      ,         sent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  taut. 
Bill  of  ex-     That  no.  bill  of  exchange  or  promissory  note,  that  shall  be  drtnn 
promissory     or  made  after  the  passing  of  this  act  shall,  though  it  mar  hare 

note  given  been  given  for  a  usurious  consideration,  or  upon  a  usuriots  ess- 
for  a  usurious  .  .»-.■■•       *•        •    •  *  »•«  -• 

consideration  tract,  be  void  in  (he  hands  of  an  indorsee  for  valuable  eoasidcrv 

not  void  m     tion,  unless  such  indorsee  had, at  the  time  of  discounting  or  ntv- 

the  hands  of  '  .  « 

an  indorsee  >ng  such  consideration  for  the  same,  actual  notice  that  nek  bill 
if  h«*  bad  no  0f  exchange  or  promissory  note  had  been  originally  gi?e*  for  i 
of.  usurious  consideration,  or  upon  a  usurious  contract. 


S9  GEO.  8.  c.  80.  A.  D.  1799. 

An  Act  to  protect  Masters  against  Embezzlements  by  their  Clerks* 

Servants. 

<  WHEREAS  bankers,  merchants,  and  others,  are,  in  ibe 
*  course  of  their  dealings  and  transactions,  frequently  obliged  ts 

t 
(a)  In  Loves  v.  Mazzaredo,  1  Stark.  385.  it  was  held,  that,  if  the  parte  of 
a  bill  of  exchange,  indorses  it  upon  an  usurious  contract  at  the  time  of  UK 
contract,  a  bo'ia  fUe  holder  cannot  afterwards  recover  upon  it  against  t!*e 
accentor,  which  decision  just  preceded  this  act. 
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(  entrust  their  servants,  clerks,  and  persons  employed  by  them  in  appendix. 

4  the  like  capacity,  with  receiving,  paying,  negotiating,  eicbang- 

'  log,  or  transferring,  money,  goods,  bonds,  bills,  notes,  bankers, 

'  drafts,  and  other  valuable  effects  and  securities:     And  whereas 

'  doubts  have  been  entertained  whether  the  embezzling  of  the 

'   same  by  such  servants,  clerks,  and  others,  so  employed  by 

6  their  masters,  amounts  to  felony  by  the  law  of  England,  and  it 

*  is  expedient  that  such  offences  should  be  punished  in  the  same 

'   manner  in  both  parts  of  the  united  kingdom;'  be  it  enaeted  and 

declared  by  the  King's  Most  Excellent  Majesty,  by  and  with  the 

advice-fend  consent  of  the  Lords  Spiritual  and  Temporal,  and  servants  or 

Commons,  in  this  present  Parliament  assembled,  and  by  the  au-clcrk9re* 
t       •  *       «    i  ft       .•  ■     ■  ceivitig  any 

thority  of  the  same,   I  hat  if  any  servant  or  clerk,  or  any  person  money  or 

employed  for  the  purpose  in  the  capacity  of  a  servant  or  clerk,  to  otne.p  5fiect> 
r    '  .  .     .  on  their  roaa- 

aiiy  person  or  persons  whomsoever,  or  to  any  body  corporate  orter*sac« 

politic,  shall,  by  virtue  of  such  employment,  receive  or  take  into  c°unt»  *nd 
his  possession  any  money,  goods,  bond,  bill,  note,  banker's  draft, embezzling 

or  other  valuable  security,  or  effects,  for  or  in  the  name  or  on  the  or  8ecretl,1ff 

4 '  any  part 

aecount  of  his  master  or  masters,  or  employer  or  employers,  and  thereof,  shall 

shall  fraudulently  embezzle,  secret,  or  make  away  with  the  same,  to  n^mrj 

*r  any  part  thereof,  every  such  offender  shall  be  deemed  to  have  nioualy  ato- 

feloniously  stolen  the  same  from  his  master  or  masters,  employ-  amj  mc^  0£* 

er  or  employers  for  whose  use,  or  in  whose  name  or  names,  or  on  fenders  and 

whose  aceouut  the  same  was  or  were  delivered  to,  or  taken  into  tors  shall  on 

the  possession  of  such  servant, clerk,  or  other  person  so  employed,  conviction, 
...  .  i      .       i    i  •..  i      ■      .    j     *  he  liable  to 

although  such  money,  goods,  bond,  bill,  note,  banker  s  draft,  or  be  transport 

other  valuable  security,  was  or  were  no  otherwise  received  into  ted  for  f°ur* 

'  teen  years. 

the  possession  of  his  or  their  servant,  clerk,  or  other  person  so  em- 
ployed; and  every  such  offender,  his  adviser,  procurer,  aider  or 
abettor,  being  thereof  lawfully  convicted  or  attained,  shall  be  li- 
able to  he'transported  to  such  parts  beyond  the  seas,  as  his 
majesty,  by  and  with  the  advice  of  his  privy  council,  shall  ap- 
poiut,  for  any  term,  not  exceeding  fourteen  years,  in  the  discre- 
tion of  the  court  before  whom  such  offender  shall  be  convicted 
or  adjudged. 
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APPENDIX. 


02  GEO.  3.  C.  63.  A.  D.  1812. 


Persons  sub- 


Jin  Act  for  more  effectually  preventing  the  embezzlement  of  Securities 
for  Money  and  other  Effects,  left  or  deposited  for  safe  Custody, 
or  other  special  Purpose,  in  the  hands  of  bankers,  Merchants^ 
Brokers,  Attornies  or  other  Agents. 

'  WHEREAS  it  is  expedient  that  due  provision  should  be  msie 
'  to  prevent  the  embezzlement  of  government  and  other  securities 
4  for  money,  plate,  jewels  and  other  personal  effects,  deposited 
'  for  safe  custody,  or  for  any  special  purpose,  with  bankers,  mer- 
6  chants,  brokers,  attornies  and  other  agents,  entrusted  by  their 
'  customers  and  employers;'  be  it  therefore  enacted  by  the  Kisg » 
Most  Excellent  Majesty,  by  and  with  the  advice  and  consent  «f 
jrct  to  pun-   the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
embeuie^r  Parliament  assembled,  and  by  the  authority  of  the  same,  That  if 
ment  of  any   any  person  or  persons  with  whom  (as  banker  or  bankers,  merchant 
^Ur  securi. or  niercuanl8>  broker  or  brokers,  attorney  or  attornies,  op  agent 
ty  for  money  or  agents  of  any  description  whatsoever)  anyordinanee  debentarr, 
tUcir'care!0  exchcquer  bill,  navy,  victualling  or  transport  bill,  or  other  hill, 
warrant  or  order  for  the  payment  of  money,  state  lottery  ticket  or 
certificate,  seaman's  ticket,  bank  receipt  for  payment  of  any  lots, 
India  bond  or  other  bond,  or  any  deed,  note  or  other  security  for 
money,  or  for  any  share  or  interest  in  any  national  stock  or  fond 
of  this  or  any  other  country,  or  in  the  stock  or  fund  of  any  cor- 
poration, company  or  society  established  by  act  of  parliament  or 
royal  charter,  or  any  power  of  attorney  for  the  sale  or  transfer  of 
any  such  stock  or  fund,  or  any  share  or  interest  therein,  or  any 
plate,  jewels  or  other  personal  effects, shall  have  been  deposited, 
or  shall  be  or  remain  for  safe  custody,  or  upon  or  for  any  special 
purpose  (without  any  authority,  either  general,  special,  condi- 
tional or  discretionary,  to  sell  or  pledge  such  debenture,  bill? 
warrant,  order,  state  lottery  ticket  or  certificate, seaman's  tieket, 
bank  receipt,  bond,  deed,  note  or  other  security,  plate,  jewels  or 
other  personal  effects,  or  to  sell,  transfer  or  pledge  the  stock  or 
fund,  or  share  or, interest  in  the  stock  or  fund  to  which  such  se- 
curity or  power  of  attorney  shall  relate)  shall  sell,  negotiate, 
transfer,  assign,  pledge,  embezzle,  secrete,  or  in  any  manner  ap- 
ply to  his  or  their  own  use  or  benefit,  any  such  debenture,  bill, 
warrant,  order,  state  lottery  ticket  or  certificate,  seamen's  ticket 
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bank  reeeiptf  bond,  deed,  note  or  other  security,  as  hereinbefore  afmhdix. 
mentioned,  plate,  jewels  or  other  personal  effects,  or  the  stoek  or  ' 
fund,  or  share  or  interest  in  the  stock  or  fund  to  which  sach  se- 
curity or  power  of  attorney  shall  relate,  in  violation  of  good 
faith,  and  contrary  to  the  speeial  purpose,  for  which  the  things 
hereinbefore  mentioned,  or  any  or  either  of  them,  shall  have  been 
deposited,  or  shall  have  been  or  remained  with  or  in  the  hands  of 
such  person  or  persons,  with  intent  to  defraud  the  owner  or  own- 
ers of  any  such  instrument  or  security,  or  the  person  or  persona 
depositing  the  same,  or  the  owner  or  owners  of  the  stock  or  fond, 
share  or  interest,  to  which  such  security  or  power  of  attorney 
shall  relate,  every  person  so  offending  in  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  shall  be  deemed  and  ta- 
ken to  be  guilty  of  a  misdemeanor,  and  being  thereof  convicted 
according  to  law,  shall  be  sentenced  to  transportation  for  an/ 
term  not  exceeding  fourteen  years,  or  to  receive  such  other  pun- 
ishment as  may  by  law  be  inflicted  on  a  person  or  persons  guilty 
of  a  misdemeanor,  as  the  court  before  which  such  offender  or  of- 
fenders may  be  tried  and  convicted  shall  adjudge. 

'  II.  And  whereas  it  is  usual  for  persons  having  dealings  with 

*  bankers,  merchants,  brokers,  attornies  and  other  agents,  to  de- 
4  posit  or  place  in  the  hands  of  such  bankers,  merchants,  brokers, 

*  attornies  and  other  agents,  sums  of  money,  bills,  notes,  drafts, 
'  cheques  or  orders  for  the  payment  of  money,  with  directions  or 
'  orders  to  invest  the  monies  so  paid,  or  to  which  such  bills,  notes 
'  drafts,  cheques  or  orders  relate,  or  part  thereof,  in  the  purchase 
(  of  stocks  or  funds,  or  in  or  upon  government,  or  other  securities 
'  for  money,  or  to  apply  and  dispose  thereof  in  other  ways  or  for 

*  other  purposes;  and  it  is  expedient  to  prevent  embezzlement   • 

*  and  malversation  in  such  cases  also;'  Be  it  therefore  enacted  by  For  preveo- 
the  authority  aforesaid,  that  if  any  such  banker,  merchant,  bro-  ^otheV™ 
ker,  attorney  or  other  agent,  in  whose  hands  any  sum  or  sums  of  from  dispo- 
tnoney,  bill,  note,  draft,  cheque  or  order  for  the  payment  of  any  |^  usVisf " 
sum  or  sums  of  money  shall  be  placed,  with  any  order  or  orders  property  de- 
in  writing,  and  signed  by  the  party  or  parties  who  shall  so  depo-  JJJjJ/  W1  X 
nit  or  place  the  same,  to  invest  such  sum  or  sums  of  money  or  the 

money  to  which  such  bill,  note,  draft,  cheque  or  order  as  afore- 
said shall  relate,  in  the  purchase  of  any  stock  or  fund,  or  in  or 
jjpon  government  or  othef  securities,  or  in  any  other  way  or  for 
any  other  purpose  specified  in  such  order  or  orders,  shall  in  any 
manner  apply  to  his  or  their  own  use  and  benefit,  airy  such  sum 
or  sums  of  money,  or  any  such  bill,  note,  draft,  cheque  or  ordir 

La 
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appekmx.  for  the  payment,  of  any  sum  or  sums  of  money  as 

"""  mentioned,  in  violation  of  good  faith  and  contrary  to  ihe  special 
purpose  specified  in  the  direction  or  order  in  writing  hereinbefore 
mentioned,  with  intent  to  defraud  the  owner  or  owners  of  any 
such  snm  or  sums  of  money,  or  order  for  the  payment  of  any  som 
or  sums  of  money;  every  person  so  offending  in  any  pari  of  the 
United  Kingdom,  shall  in  like  manner  be  deemed  and  takes  to 
be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  accord- 
ing  to  law,  shall  incur  and  suffer  such  punishment  as  hereiabe* 
fore  mentioned. 

Act  not  to         HI.  Provided  always,  and  be  it  further  enacted  by  theautho* 

prevent  per-  ^    aforesaid,  that  nothing  herein  contained,  shall  extend,  or  be 
sons  receiv-         J  °  7  7 

tag  money  construed  to  extend,  to  prevent  any  of  the  persons  hereinbefore 
r^tes11  *CCU"  ment*one(l  A'001  receiving  any  money  which  shall  be  or  become 
actually  due  and  payable  upon  or  by  virtue  of  any  of  ibe  instil- 
ments or  securities  hereinbefore  mentioned,  according  to  the  te- 
nor and  effect  thereof,  in  such  manner  as  he  or  tbey  might  havs 
done,  if  this  act  had  not  been  made. 
Not  to  ex-         IV*  Provided  also,  and  be  it  further  enacted  by  the  authority 

tend  to  part-  aforesaid,  that  the  penalty  by  this  aet  annexed  to  the  eommississ 

ners  not  be-  .  ,    ,       ■  *    «         . 

ing  privy  to  of  any  offence  intended  to  be  guarded  against  by  this  aet,  shall  sot 

offence.         extend  or  be  construed  to  extend  to  any  partner  or  partners,  sr 
other  person  or  persons  of  or  belonging  to  any  partnership,  so- 
ciety or  firm,  except  only  such  partner  or  partners,  person  or 
persons,  as  shall  actually  commit  or  be  accessary  or  privy  to  me 
commission  of  such  offence;  any  thing  herein  contained  to  the 
contrary  in  anywise  notwithstanding. 
Not  to  les-        V.  Provided  also,  and  be  it  further  enacted  by  the  anfliority 
edy  a/law  *  aforesaid,  that  nothing  in  this  act  contained,  nor  any  proceeding, 
or  equity  re- conviction  or  judgment  to  be  had  or  taken  thereupon,  shall  bin- 
ty  aggnev/  der,  prevent,  lessen  or  impeach  any  remedy  at  law  or  in  equity, 
ed*  which  any  party  or  parties  aggrieved  by  any  offence  against  this 

act  might  or  would  have  had,  or  have  been  entitled  to  if  this  set 
had  not  been  made,  nor  any  proceeding,  conviction  or  judgment 
had  been  had  or  taken  thereupon;  but  nevertheless  the  convietioi 
of  any  offender  against  this  aet  shall  not  be  received  in  evtden« 
in  any  action  at  law,  or  suit  in  equity,  against  such  offender;  asd 
further,  that  no  perton  shall  be  liable  to  be  convicted  by  any  eri- 
dence  whatever,  as  an  offender  against  this  act,  in  respect  of  any 
act,  matter  or  thing  done  by  him,  if  he  shall  at  any  time  previ- 
ously to  his  being  indicted  for  such  offence,  have  disclosed  «och 
act,  matter  or  thing  on  oath,  under  or  in  consequence  of  any  com- 
pulsory process  of  any  court  of  law  or  equity,  in  any  action,  suit 
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or  proceeding,  in  or  to  which  he  shall  have  been  a  party,  and  appendix, 
which  shall  have  been  bona  fide  instituted  by  the  party  aggrieved  —————— 

by  the  act,  matter  or  thing,  which  shall  have  been  committed  by 
•ueh  offender  aforesaid. 

VI.  Provided  always,  and  it  is  hereby  expressly  enacted  and  Not  to  afreet 
declared,  that  nothing  in  this  aet  contained  shall  extend  to  Ortrajteesor 
affect  any  person  or  persons  being  a  trustee  or  trustees  in  or  un- 
der any  marriage  settlement,  will  or  other  deed  or  instrument,  or 
being  a  mortgagee  or  mortgagees  of  any  property  whatsoever, 
whether  real  or  personal, «n  respect  of  any  aet  or  acts  done  by 
any  such  person  or  persons  in  relation  to  the  property  compri- 
sed in  or  affected  by  any  such  trust  or  mortgage  as  aforesaid. 

^  VII.  Provided  always,  and  be  it  enaeted,  that  every  person  Punishment 
who  shall  commit  in  Scotland  any  offence  against  this  act,  which  offending  in 
by  the  provisions  thereof  is  constituted  a  misdemeanor,  shall  be  Scotland. 
liable  to  be  punished  by  fine  and  imprisonment,  or  by  either  of 
them,  or  by  transportation  for  any  term  not  exceeding  fourteen 
years,  as  the  judge  or  judges  before  whom  such  offender-shall  be 
tried  and  convicted  nay  direet. 

VIII.  Provided  always,  and  it  is  hereby  enacted,  that  nothing  Act  not  to 
herein  contained  shall  extend  to  restrain  any  banker,  merchant,  j^^m*"" 
broker,  attorney  or  other  agent,  from  selling,  negotiating,  trans-  disposing  of 
ferring  or  otherwise  disposing  of  any  securities,  property  or  other  ^hicb  tTey" 
effects  as  aforesaid,  in  their  custody  or  possession,  upon  which  have  a  lien. 
they  shall  have  any  lien,  claim  or  demand,  which  by  law  entitles 
them  to  sell  or  dispose  thereof  unless  such  sale,  transfer  or  oth- 
er disposal  shall  extend  to  a  greater  number  or  to  a  greater  part 
of  such  seeurities,  property  or  other  effects  as  aforesaid  than  shall 
be  requisite  or  necessary  for  the  purpose  of  paying  or  satisfying  • 
such  lien,  claim  or  demand;  any  thing  hereinbefore  contained  to 
the  contrary  thereof  in  anywise  notwithstanding. 
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•  N.B.  The  interest  on  a  bill  or  note  (except  when  it  carries  interest  by  the  terms  of  it  from  the 
date)  is  to  be  calculated  from  the  time  it  fell  due,  until  the  day  when  final  judgment  will  be 
signed.  The  calculation  may  be  at  the  rate  of  one  penny  for  each  pound  each  month,  bat 
the  above  table  affords  the  more  precise  mode  of  calculating. 
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ABATEMENT, 

in  action  against  one  of  the  two  joint  makers  of  a  note,  advantage  of 
omissions  of  the  other  must  be  taken  bj  plea  in  abatement,  434, 

if  one  of  several  acceptors  is  an  infant,  and  he  is  left  out  pi  the  de- 
claration, plea  in  abatement  is  not  sustainable,  453. 

iliSCON DING.r-(Sce  «  Removal.") 

of  the  drawee,  [334. 

effect  thereof  as  to  presentment  for  acceptance  or  payment,  213. 
of  the  protest  thereupon  for  better  security,  309. 
of  drawer  or  indorse?,  when  an  excuse  for  delay  in  notice  of  disho- 
nor, 274,  407.  - 

i  BSENCE-— (See  «  Absconding."  "  Bemoval.") 

ACCEPTANCE, 

to  what  bills  necessary,  206— (See  «  Presentment  for  Acceptance,") 

defined,  215. 
By  whom  to  be  made,  215,  216. 

by  an  executor  or  administrator,  but  he  is  personally  liable,  241 .— * 
See  ("  Executor.")  ^  [221. 

holder  is  entitled  to  insist  on  acceptance  according  to  tenor,  215. 
.  if  drawee  has  not  capacity  to  contract  bill  may  be  treated  as  dis- 
honored, 215,  6. 
by  an  agent,  215.  30  to  39  — (See  «  Agent.")  ^ 
question  whether  holder  bound  to  acquiesce  in  receiving  accent's 

ance  by  an  agent,  215. 
by  a  partner,  216.  30  to  52.— (See  "  Partner") 
there  cannot  be  a  series  of  acceptors  to  same  bill,  215* 
by  one  person  when  bill  directed  to  two  not  in  partnership,  bill 
may  be  considered  as  dishonored,  216. 
The  time  when  to  be^iade,  217  to  221. 

the  drawee  has  twenty-four  hours  to  accept  a  bill,  217* 

promise  to  accept  before  bill  drawn  how  far  valid,  217,  8,  9. 

on  a  blank  stamp,  219.  * 

may  b§  after  the  bill  is  due,  220.        * 

may  be  after  a  prior  refusal  to  accept,  220.  [220. 

bow  far  such  acceptance  would  discharge  drawer  and  indorsera, 

what  liability  such  acceptor  would  incur,  220. 

drawee  ought  not  to  accept  if  he  knows  of  drawer's  failure  22G# 

when  it  may  be  made  after  drawer's  death,  231. 

.to 
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ACC  EPT  ANCE.— {continued.) 


raj  i  ) 


Of  the  form,  effect,  and  extent  of  acceptances,  221,  to  238.     [i 
it  may  be  verbal  or  in  writing,  but  holder  may  insist  on  the  be- 
holder may  insist  on  one  according  with  the  bill,  221,  2. 
the  holder  may  refuse  an  acceptance  payable  at  a  banker's,  b: 

he  does  not,  and  is  guilty  of  neglect,  drawer  and  indorsee  di? 

charged,  221.  .     . 

what  is  an  acceptance  is  a  question  of  law,  and  not  of  fact,  111 
may  be  on  the  bill  itself,  or  on  another  paper,  222,  S. 
a  letter  by  drawee  to  the  drawer,  pronysmg  to  accept  a  bill  al 

ready  drawn,  is' an  acceptance,  223,  4. 
if  drawee  acknowledge  his  hand -writing  to  holder,  he  caraot  af- 
terwards insist  it  is  a  forgery,  224,  5. 
Jin  absolute  acceptance,  225  to  234. 

defined,  and  how  made,  225  to  230,  1. 

when  bill  payable  after  sight  usual  to  add  the  date,  225. 

but  when  such  date  is  not  in  the  same  hand- writing,  but  the  * 

ceptance  is  written  under,  it  is  evidence  of  the  time  of  ac uf 

ance,  22A 
when  made  by  other  than  drawee  his  name  should  appear,  & 
private  mark  Between  banker  and  banker  when  an  acceptance,^ 
by  a  partner  in  name  of  firm,  226,  51* 
by  an  agent  for  princpal,  226,  36. 
ir  a  bill  is  payable  in  se  large  town,  acceptance  should  pouit  "- 

a 'particular  house  there,  226. 
and  if  it  does  not,  holder  may  protest,  226. 
effect  of  an  acceptance  payable  at  a  particular  place,  521  to  5 
what  will  amount  to  an  acceptance,  226,  7.  230,  1. 
acceptance  may  be  implied,  227. 

what  is  sufficient  to  imply  an  acceptance,  227.  250,1.       [y 

♦  detaining  a  bill  left  for  the  express  purpose  of  acceptance) —,  ?.' 

the  same  where  a  bill  was  detained  some  time,  and  then  destm* 

229,  230. 
,  but  a  check  may  be  retained  by  a  banker,  and  then  retunied,  - ; 
a  verbal  or  written  promise  to  accept  an  existing  bill  is  in  ^ 

ceptance,  217,  8,  9.  230,'  1.  if1 

how  far  a  promise  to  accept  a  bill  not  drawn  will  bind,  217,  S,  ^. 
instances  of  promises  held  to  amount  to  an  acceptance,  250»  l> 
a  promise  to  accept  on  an  executory  consideration*  hwfartl 


Mi 


ing,  231. 


what  does  not  amount  to  an  acceptance,  252,  3. 

when  the  acceptance  is  doubtful*  drawee  may  rebut  the  p^s^i 
tion  in  favor  of  it  233,  4. 
A  conditional  acceptance*  234  to  237. 

defined,  234,  5.    *  [gency.^; 

drawee  may  make  conditional  acceptance  payable  on  a  coi/^ 

but  holder  is  not  compellable  to  receive  it,  235. 

what  is,  arid  what  is  not  a  conditional  acceptance*  235, 6. 

if  holder  receives  it  he  should  give  notice*  235.  i; ; 

when  the  contingency  happens,  the  acceptance  becomes  abso'^ 

how  to  declare  on  such  an  acceptance,  236.*-(§ee  "  Deckratw*' 

how  to  make  a  conditional  acceptance,  237. 

when  acceptance  in  writing  and  condition  not  how  far  sach  con- 
dition operates*  237.  *    [sible- 

when  conditional  acceptance  ambiguous*  parol  evidence  adr> 
Ji  partial  or  varying  acceptance,  237*  8. 

what  it  is,  237. 

to  pay  part  237*  8. 
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ACCEPTANCE— (cotiHnti**)         ' •  « ""'  ; 

A  partial  or  varying  acceptance  (continued) 
to  pay  at  a  different  time  or  place,  237,  8. 
to  pay  part  in  money*  part  in  bills*  237,  8.- 
its  legal  obligation,  237,  8. 
if  holder  accepts  such  acceptance,  he  should  give  notice,  238. 

of  the  liability  of  an  acceptor  in  genera),  239  to  252, — (See  '•  Ac- 
ceptor.") 

whether  an  acceptance  can  be  revoked,  242  to  245. 

how  liability  of  acceptor  may  be  released  or  discharged,  -245  to  252. 

indemnity  to  acceptor,  and  his  right*  255;  6. 

liability  of  a  third  person  promising  to  pay  aftill,  252  to  254. 

when  necessary  to  describe  in  pleading  an  acceptance*  payable  at  a 
particular  place,  321  to  332. — (See  "  Declaration,"  "  Presentment 
for  Payment.") 

question  whether  evidence  of  an  acceptance  after  bill  due  is  admis- 
sible on  an  allegation  in  the  declaration  that  it  was  made  before 
due*  459. 

not  necessary  to  be  stated  in  an  action  against  drawer*  459.  483. 

and  it  be,  it  must  be  proved,  unless  shewn  that  he  indorsed  after  ac- 
ceptance* or  promised  to  pd^  a|£r  due,  483. 

a  conditional  acceptance  must  be  stated  in  pleading  accordingly,  or  va- 
riance fatal*  though  condition  performed,  460. 

is  not  an  admission  of  drawer's  hand-writing  to  indorsement,  though. 
made  after  such  indorsement,  500, 1. 

if  promise  laid  to  testator,  acceptance  in  testator's  life-time  must  be 
proved  in  an  action  by  an  executor  against  acceptor,  509. 

pnruii  facie  evidence  oi  effects  in- acceptor's  hands*  523. 

VCCEPTANCE  SUPRA  PROTEST, 
of  a  bill  of  exchange,  what  is,  29. 
obligations  imposed  by  an,  29, 

cannot  be  made  till  after  refusal  te  accept  by  drawee,  205. 
any  persons  may  without  drawer's  consent  or  that  of  indorser's*  3 10, 1 1 . 
for  the  honour  of  a. particular  party  to  it.  311. 
how  it  is  in  general  made,  310. 
for  what  purpose  it  is  made,  310. 

such  an  acceptance  enures  to  benefit  of  subsequent  parties*  311. 
By  whom  it  may  be  made,  311,  12. 

the  drawee  of  a  bill  may  make  an  acceptance  on  it*  311*  12. 

if  drawee  so  accepts,  a  protest  should  first  be  made*  311. 

if  holder  insists  on  an  absolute  acceptance,  drawee  should  cancel 

the  one  he  had  made,  311. 
.  aad  a  bill  having  on  it  onef  may  be  afterwards  accepted  supra  pro* 

test  again*  311. 
no  one  should  accept  a  bill  under  protest  for  honour  of  drawer, 

without  ascertaining  cause  of  refusal  of  drawee*  311. 
but  if  he  accepts  for  honour  of  indorser,  no  inquiry  necessary,  31 1, 
holder  not  obliged  to  receive  an  acceptance  supra  protest*  312. 
Mode  of  accepting  supra  protest*  312. 

must  be  made  in  presence  of  a  notary  public.  312. 

a  general  acceptance  supra  protest  is  considered  as  made  for  the* 

honour  of  the  drawer,  312. 
.  when  it  is  made  so  as  to  bind  drawer  and  indorser,  notice  ot  it 

should  be  given  to  the  indorter,  312. 
holder  should  take  care  to  get  bill  protested  before  such  accept- 
ance is  made.,  312. 
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ACCEPTANCE  SUPRA  PROTEST— (continued.) 
Liability  of  the  acceptor  supra  protest,  312,  13. 

as  obligatory  as  if  no  protest  had  intervened,  SIS. 
extends  according  for  whose  honour  the  acceptance  made,  31 » 
it  is  onljT conditional,  and  presentment  for  payment  must  be  ma«i 
to  drawee,  and  protested  in  case  of  refusal,  313, 
Might  of  anacceptor  supraprotest,  313,  14.  [cents,  3'' 

he  may  claim  indemnity  from  such  person  for  whose  boaoor  he  ac 
or  trom  drawer  or  acceptor,  314. 

when  in  case  of  bankruptcy  of  drawer  equity  will  coupe]  such 

acceptor  first  to  resort  to  drawer's  estate,  314.  lues  314 

acceptor  for  the  lymor  of  indorser  cannot  sue  any  subsequent  Pir- 

ACCEPTOIU-(See  "Acceptance"  «  Draweey»«Jcceptancesuprepr*i$tr'> 
Denned  who  is  an  acceptor,  I.  27.  r 

Of  the  liability  of  the  acceptor,  239  to  245.  ram  ^ 

liable  according  to  terms  of  acceptance,  239.— (See"  dcetp- 
is  nnmarilv  liable  to  nay  the  bill,  239. 
unless  in  the  body  of  the  bill  or  note  it  was  made  pavaVi 

«  JJ*  a j>art,cu,ar  Place,  acceptor  cannot  insist  on  present^  ^ 
250. 321  to  332.  Z 

when  not  liable  to  pay fc -exchange,  239. 

executor  liable  personally  if  he  accept  a  bill,  241. 

liable  thoujgh  he  has  received  no  consideration,  if  bill  «• 

hands  of  holder  for  value,  89.  239,  240. 
and  this  though  holder  was  aware  of  the  circumstance,  23*. 
liable  though  drawer's  name  forged,  241  .-(See  »  Fw^n'^ 
the  obligation  of  an  acceptor  in  general  irrevocable,  342. 
in  what  cases  he  may  revoke  or  alter  his  acceptance,"  245, ;, 

after  acceptor  has  cancelled  his  acceptance,  and  holder  not*! 
tlie  bill,  he  cannot  afterwards  sue  such  acceptor,  345. 

twop^rsongcannotbeseparatelyliableasacceptors^H.  H, 
Bow  ItabUtty  of  acceptor  discharged,  245  to  252.— /See  *F«r?r.** 
cannot  be  discharged  in  general  but  by  payment,  express  * 

lease,  or  waiver,  245,  6,  7.  ^ 

an  express  verbal  discharge  sufficient,'  247.  249, 
but  it  must  be  an  absolute  renunciation,  247. 
what  amounts  to  a  discharge,  249* 

lf  l^irff?  made  in  W°™S*  country,  and  obligation  bv 
•*  77f  ^?at  C0??tr*  vaSrted>  &*  acceptor  is  discharged-  £4r 
,        %        is  not  discharged  by  a  release  from  drawer  to,  before  such  ac- 
ceptance  made,  248. 

is  discharged  if  holder  obtains  the  property,  on  faith  of  which 
the  acceptance  was  made,  249. 

noLttrfS.&ne8,ect  to  pre8ent  *'m  w*  « • 

when  holder  giving  time  to  drawer  does  not  discharge  accom- 
modation  acceptor,  330.  ° 

hoUclS.^0!i- u  '"/r^"1  to  a  bm  indoreed  ««* 

accepter,  in  discharge  of  his  acceptance,  releases  acceptof. 
•therwise  if  the  Mil  was  not  indorsed  by  accentor  251 

Qf  indemnity  to  acceptor,  and  his  right,  255,  6. 

what  security  as  indemnity  should  be  taken  by  oec«wmod»- 
tioa  acceptor,  S55v-(8ei  «  decommodaZn^mvT 
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\CCEPTOTl— (continued). 
Miscellaneous  points. 

release  by  drawer  to  acceptor  don't  affect  payee's  right  of  ac- 
tion, 6. 
set-off  due  from  drawer  to  acceptor,  don't  effect  holder's  ac- 
tion, 6. 
of  a  bill  who  was  an  infant  at  the  time  of  drawing^But  of  aae* 

when  accepted,  is  liable,  22.  '° 

in  an  action  against  acceptor  infancy  of  indorser  no  defence,  26. 
acceptor  for  the  honour,  who  is,  £,9, — (See  Acceptance  $upra 

protest.") 
obligations  of  an  acceptor  for  the  honour,  SO. 
discounting  his  own  acceptance  at  a  premium  exceeding  5  per  cent* 

not  usury,  100. 1 14. 
refusing  to  give  acceptance  or  payment,  notice  must  be  given  to 

drawer,  125. 
time  for  payment  given  to,  discharges  the  other  parties  to  a 

bill,  127. 
alteration  of  bill  in  the  date  after  acceptance  without  consent  of 

acceptor,  makes  bill  void,  130. 
exchange  of  an  acceptance  by  one,  with  another,  is  a  valuable  con- 
sideration, 135. 

is  a  negociation,  135. 151. 
of  an  accommodation  bill,  may  claim  indemnity  from  drawer,  138. 
accommodation  acceptor  may  retain  money  in  nis  hands,  255. 441. 
is  bound  by  a  conditional  indorsement  made  before  acceptance* 

179. 
the  same  by  &  qualified  one,  180. 
but  if  an  indorsement  of  part  of  the  money  mentioned  is  made 

after  acceptance,  he  is  not  liable,  181. 
not  entitled  to  notice  of  indorsements,  181. 
who  is  also  one  of  several  drawers  not  entitled  to  notice  of  dis- 
honor, 274. 
eannot  in  general  call  on  an  indorser,  184.— (See  "Holier.") 
of  a  bill,  when  no  right  to  refuse  payment  of  it,  because  it  is  lost, 
195.  [lo&  196. 

may  be  sued  in  equity  for  non-payment  of  a  bill  stated  to  be 
there  cannot  be  a  series  of  to  same  bill,  215.  312. 
and  if  there  are  two  acceptors,  one  of  whom  was  not  a  drawee, 

fee  is  not  liable  on  the  bill,  216. 
nor  to  any  other  form  of  action,  if  consideration  be  tiot  ex- 
pressed, 21 6.  [220^ 
ought  not  to  pay  his  acceptance  if  he  knows  of  drawer's  failure, 
otherwise  if  he  does  not  know  of  it,  220, 221. — ("  See  Bankrupt.") 
if  holder  make  acceptor  executor,  and  die,  right  of  action  is  ex- 
tinguished, 443. 
discharge  of  an  acceptor  by  an  insolvent  act,  does  not  prevent  an 

action  against  other  parties,  381.  444. 
if  a  bill,  purport  to  be  drawn  by  a  firm,  and  the  declaration 
state,  that  certain  persons  drew,  &c.  acceptor  is  estopped  from 
disputing  the  fact,  453. 
proceedings  will  not  be  stayed  in  an  action  against,  on  a  bill, 
if  holder  sues  him,  drawer,  and  indorsers,  but  on  payment  of 
the  debt  and  costs  of  all  the  actions,  473-— (See  "  Staying  Pro- 
ceedings.") 
what  the  best  course  to  pursue  in  this  case,  473.  , 
'  acknowledgment  by,  of  debt  due,  what  sufficient  to  bar  the  sta- 

tute of  Limitations,  479.  (See* " Acknowledgment"  "LimU 
S  faHoiw.") 
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ACCEPTOR — (confinteed). 
Miscellaneous  points 

a  receipt  indorsed  on  back  of  bill  prima,  facie  evidence  of  paTincn. 

by  511.  524— (See  «  Evidences') 
production  by  him  must  be  accompanied  by  proof  of  circulate 

after  acceptance,  and  evidence  of  hand-writing  to  receipt,  5-2i 
,  accommodation  acceptor  cannot  sue  drawer  on  bill,  523. 

when  he  does  sue  drawer  specially,  wljat  he  must  pwe,  5-23.  4. 

(See  "Accommodation  Bill"  "Evidence.") 
Drawer  of  accommodation  bill,  when  no  witness  for  the  ac- 

acceptor,  530, 
but  if  acceptor  release  such  drawer  he  will  be  competent,  530. 
but  drawer  in  action  against  acceptor  for  value  is  competent,  531. 

(See  «  Witness.")  ^ 
when  a  competent  witness  in  general,  53£ — (See  ufVUms~) 
sum  recoverable  against,  535  to  544.— (See  "  Damages") 
of  the  liability  of  a  party  promising  to  pay  a  bill,  252  to  254. 

the  drawee  of  any  other  may  make  himself  liable  to  payability 

promise  so  to  do,  even  though  the  bill  is  invalid,  252,3. 
and  tike  amount  may  be  recovered  under  the  common  mo^y 

counts,  253. 
an  executor  liable  to  pay  draft,  if  he  promise  so  to  do,  253. 
but  such  person  or  executor  must  have  funds  in  his  hands,  id* 
expressly  promise  to  pay,  or  holder  cannot  recover,  254 

ACCIDENT, 

how  far  an  excuse  for  delay  in  notice,  274, 5. 788,  9. 

ACCOMMODATION  BILLv--(Sec  "Consideration,"  "Jeceptanct") 
how  far  considered  pernicious, -5. 

liability  of  the  drawer  of  a  bill  for  his  own  accommodation,  1S8, 255. 
liability  of  an  iudorser  of  an  accommodation  bill,  18S,  4,  189,90. 
liability  of  the  accommodation  acceptor,  89  239, 40, 
want  of  consideration  in  an  action  by  a  bon&  fide*  holder  will  cot  J^ 

charge  the  acceptor,  89,  90.  240. 
acceptor  of,  may  claim  indemnification  from  drawer,  138. 441. 
rights  of  an  accommodation  acceptor  in  general,  2,55,  6. 441. 
may  be  indorsed  by  a  bankrupt  after  his  bankruptcy,  151. 
but  this  is  otherwise  if  the  bill  be  accepted  in  consideration  of  an  ei 

change  of  acceptances,  151. 
in  action  against  acceptor  of,  by  an  indorsee  lifter  the  bill  becaw 

due,  in  order  to  discharge  such  acceptor* lie  must  shew  that  piaiutin 

gave  no  value  for  it,  167.  .      . 

acceptor  of,  is  liable  to  an  indorser  for  the  like  accommodation,  183. 
and  m  case  of  the  acceptor's  bankruptcy  may  prove  under  coom^ 

sion,.189.  • 

accepted  for  a  particular  purpose  cannot  be  applied  by  a  holder  *& 

notice  to  any  other  use,  341. 
holder  bond,  fide  may  retain  for  a  subsequent  balance,  240. 
what  a  waiver  of  the  liability  of  the  acceptor,  249.  [of  «n»  ~ 

holder  with  notice  giving  time  to  drawer  does  not  discharge  the  accept** 
acceptor  of  an,  should  take  from  drawer  a  written  undertaking  as  *" 

indemnity,  255.  m  • 

and  when  sum  above  20L  should  be  stamped  as  an  agreement,  ?5j> 
^vhen  bankruptcy  of  drawer  is  apprehended,  a  counter  bill  AwiM  J* 

taken,  255.     J  **  <#[«.4f 

when  no  express  contract  given,  the  law  implies  contract  to  mdemnfr 
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ACCOMMODATION  /BlLL—(continuea.) 

-    an  agent  accepting  an,  for  his  employer,  may  retain  money  of  his  prin- 
cipal in  his  hands  to  indemnify  himself,  255,  441. 

the  same  where  a  person  not  an  agent  does  so  sed  quaere,  255, 441; 

and  this  though  drawer  commits  an  act  of  bankruptcy,  255. 

acceptor  of,  may  prove  under  a  commission  ot  bankruptcy  against 
drawer,  though  he  did  not  pay  till  after  the  act  of  bankruptcy,  256. 

drawer  of,  not  entitled  to  notice  of  dishonour,  256.  [581, 

bo  consideration  between  payee  and  drawer  of  a  bill  but  only  between 
payee  or  acceptor,  such  a  bill  not  to  be  deemed  an  accommodation 
transaction,  260. 

drawn  for  the  accommodation  of  payee,  though  drawer  had  no  effects 
in  drawee's  hands,  but  payee  had,  such  drawer  entitled  to  notice,  261. 

drawn  for  accommodation  of  remote  indorsee,  and  prior  names  lent 
him,  indorser  entitled  to  notice,  262. 

accepted  for  accommodation  of  drawer,  and  discounted  by  a  banker 
for  him,  and  then  dishonoured,  and  afterwards  drawers  account  was* 
in  his  favour,  bill  to  be  considered  as  paid,  370.  383. 

bolder  of,  may  prove  under  drawer's  commission,  though  he  has  ate* 
cepted  security,  and  given  time  to  acceptor,  377.  , 

holder  of  a  note  made  for  accommodation  of  payee,  does  not  by  re- 
leasing, giving  time,  or  taking  part  payment  from  payee,  discharge 
maker,  S81,  2. 

holder  of,  does  not  discharge  the  acceptor  by  taking  part  payment; 
and  a  promise  on  the  back  of  the  bill  to  pay  residue  at  an  enlarged 
time  from  drawer,  382,  3. 

this  doctrine,  though  once  doubted,  now  fully  established,  383* 

but  the  acceptor  of  an  accommodation  bill  is  discharged,  if  the  holder 
(being  a  banker  of  the  drawer,)  receive  from  him  enough  to  cover 
it,  370.  n.  3.383,  4.     • 

a  party  accepting  a  bill  for  drawer's  accommodation,  which  is  paid 
by  another  for  honour  of  drawer,  is  not  liable  to  be  sued  by  the 
party  paying,  409. 

to  entitle  acceptor  of  an,  to  recover  from  drawer  in  an  action  for 
money  paid,  or  specially  for  not  indemnifying,  what  evidence  re- 
quired, 510.  523,  4. 

and  what  is,  and  what  not  prima,  facie  evidence  of  circulation  and  pay- 
ment by  acceptor,  510.  523,  4. — (See  "Evidence.)" 

who  acceptor  of  cannot  sue  drawer  of,  specially  on  bill,  523. 

drawer  ot,  cannot  be  witness  of  the  usurious  consideration  given  for  it 
in  an  action  against  acceptor,  530.-— (See  "Witness.") 

\CKNOWIiEDGEMENT—(See  «Mmission,"  "Evidence") 

of  one  of  several  drawers,  bow  far  evidence  to  take  case  out  of  statute,, 
478,  9,  490— -(See "Limitations'9} 

a  letter  written  by  one  maker  to  the  other  of  a  joint  and  several  in- 
strument, desiring  him  to  settle  deot,  sufficient  to  take  case  out  of 
statute,  478,  9. 

by  one  partner  to  bind  the  other,  must  be  clear  and  explicit,  478,  9. 

of  acceptor  of  bill  of  debt  being  due,  under  misapprehension  of  law 
against  him,  480. 

of  liability,  what  evidence  of  right  of  action  dispensed  with,  496. 

ACT  OF  BANKRUPTCY^— (See  "Bankrupt"  and  "Bankruptcy") 
effect  of  as  to  bills,  #c.  149  to  159.  617  to  624. 

\CTION  OF  ASSUMPSIT  ON  A  BILL  OR  NOTE. 
most  usual  remedy  in  case  of  bills  and  notes,  438. 
by  or  against  whom  action  may  be  brought,  438  to  445. 
where  legal  right  created  or  liability  imposed,  they  may  be  enforced,  43fi» 
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ACTION  OF  ASSUMPSIT  ON  A  BILL  OR  "$OTE—{conH*ueJ). 
a  person  may  sue  on  a  note  payable  to  plaintilfin  trust  for  another,  45!. 
a  wife  may  join  husband  in  an  on  a  note  made  payable  to  her  during 

coverture,  438. 
where  there  are  several  indorsers  one  of  them  may  sue  acceptor  or 

drawer,  and  strike  out  all  naiaes  below  his  own,  438, 9.  445. 
where  a  merchant  joins  his  clerk's  name  to  his  firm,  the  action  must 

be  in  joint  names,  though  he  receive  no  profit  or  bear  no  loss,  43'J. 
otherwise  if  distinctly  proved  he  had  no  interest,  439. 
if  an  action  is  brought  on  a  bill,  and  afterwards  indorsed  over  to  a  third 

person  jvho  knows  that  fact,  the  action  may  still  be  continued,  439. 
but  if  such  third  person  bring  another  action,  the  court  will  stay  his 

proceedings,  439* 
drawer  of  a  bill  may  bring  an  action  against  a  bankrupt  acceptor,  who 

has  not  obtained  his  certificate,  439.— (See  "Bankrupt*") 
may  be  sustained  by  a  bona  fide  holder  against  all  parties  to  a  bill,  &c. 

who  became  so  previously  to  himself,  439, 440. 443. 
payee  may  sue  acceptor  whether  he  accepted  as  drawee,  or  for  thehoBor 

of  drawer,  and  in  each  case  drawer  also,  439. 
indorsee  may  sue  drawer  acceptor,  and  all  prior  indorsers,  439. 
assignee  by  mere  delivery,  may  sue  all  parries  who  names  are  on  bill 

but  not  those  whose  names  are  not  on  it,  439. 40. 
excepted  only  him  from  whom  he  received  it,  440. 
and  then  only  when  consideration  was  a  precedent  debt,  or  a  (let: 

arising  at  the  time,  440. 
and  not  when  the  bill  is  discounted  or  bought,  440. 
a  person  receiving  a  bill  from  drawer  after  it  was  dishonored  by  ic 

ceptor,  and  paid  by  drawer,  may  sue  such  acceptor  in  his  owl 

name,  440. 
drawer  may  sue  on  bill  on  refusal  to  pay,a  bill  already  accepted,  44c 
but  not  on  refusal  to  accent,  440. 

in  such  case  action  must  be  on  the  original  consideration,  440* 
in  some  cases  specially  on  the  contract  to  accept,  440. 
drawer  may  sue  acceptor  if  he  has  paid  the  bill,  and  bill  is  parable  u 

the  order  of  a  third  person,  440.  P  J 

acceptor  of  a  bill  having  been  charged  in  execution  by  the  holder  on  it 

and  discharged  under  lord's  acf,  maybe  charged  in  execution  oa 

the  same  bill  by  the  drawer  who  has  paid  it,  441. 
the  acceptor  for  the  accommodation  of  drawer,  may  such  drawer,  441. 
a  person  paying  bill  supra  protest,  may  sue  all  parties  but  the  jiersua 

he  paid,  441. 
kail  of  the  maker  of  a  promissory  note  who  have  paid  it,  cannot  s« 

indorser,  441. 
a  banker  paying  a  customer's  acceptance  made  payable  *at  his  hou-e, 

cannot  sue  thereon,  441,  2.  [44C 

no  action  can  be  maintained  by  a  prior  party  against  a  subsequent  on*. 
no  action  sustainable  against  the  immediate  party  from  whom  bJ 

received,  unless  value  was  given  for  it,  442. 
what  objections  may  be  taken  to  an  action  at  suit  of  a  person  who 

became  holder  after  due  or  paid,  163  to  168.— (See  "  Indorsement:'} 
what  laches  in  the  holder  of  a  bill,  will  be  a  forfeiture  of  his  rigU 

of  action,    256  to  309-— (See  •« Laches;"  and  "Notice  of  JVb 

acceptance.") 
if  holder  make  acceptor  executor,  right  of  action  extinguished,  443. 
unless  the  executor  formally  renounce,  443. 

when  bill  is  joint  and  several}  sometimes  advisable  to  proceed  in  sepa- 
rate actions,  443* 
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LCTION  OF  ASSUMPSIT  ON  A  BILL  OR  NOTE— continued ) 

if  several  actions  are  brought  by  the  holder  against  the  different  parties 
to  a  bill,  the  commencement  of  one  action  is  no  bar  to  the  others, 
443.  i 

but  payment  of  the  bill  and  costs  by  one,  will  discharge  the  others,  443. 

if  the  holder  reject  an  offer  to  pay  debt  and  costs,  court  wilfres train, 
him  from  taking  out  execution,  443, 

but  if  the  money  is  paid  pending  several  other  actions,  he  may  proceed 
for  recovery  of  costs,  444. 

against  one  of  the  two  obligors  in  a  joint  and  several  bond,  taking  such 
one  in  execution,  no  bar  to  an  action  against  the  other,  444. 

this  rule  extends  to  parties  to  a  bill,  444. 

letting  a  subsequent  indorser  out  of  execution,,  will  not  discharge  a 
prior  indorser,  S81.  444. 

discharge  of  an  acceptor  by  virtue  of  an  insolvent  act,  does  not  pre- 
vent an  action  against  the  other  parties,  444. 

but  accepting  a  bond  from  one  party  in  satisfaction  of  it,  will  dis- 
charge the  other  parties,  444. 

the  same  rule  prevails,  when  a  composition  is  entered  into  without 
assent  of  drawer  or  indorsers,  385.  445. 

actual  payment  will  of  course  discharge  the  rest,  385.  445.    + 

action  bona  fide  brought  on  a  note,  plaintiff  may  retain  venue,  though 
it  be  for  other  causes.  450. 

declarations  therein,  449  to  471.— C See  title  "Declarations.") 

payment  of  debt  and  costs  therein,  472. 

judgment  by  default  therein,  473. 

reference  to  master  to  compute  principal  and  interest  therein, 473  to  476. 

the  like  in  the  exchequer,  474.  Biggs  u.  Stewait,  4  Price,  134. 

writ  of  inquiry  therein,  47.'',  476. 

pleas  and  defence  therein,  477. 

evidence  therein,  484  to  535. 

verdict  and  damages,  what  recoverable,  535  to  544. 

CTION  OF  DEBT— on  a  bill  or  note. 

wager  of  law  allowed  in  it,  545. 

advantages  arising  from  adoption  of  this  action,  545. 

not  sustainable  against  executor  or  administrator,  except  in  court  of 
exchequer,  438.  545,  6. 

or  by  the  social  custom  of  the  City  of  London,  546. 

may  be  supported  by  payee  or  maker,  when  expressed  to  be  for  value 
received,  546. 

by  payee  of  a  foreign  or  inland  bill  against  drawer,  expressed  to  be 
for  value  received,  546.  [253. 

and  by  first  indorsee  against  first  indorser,  546  wtratton  v.  Hill,  3  Price, 

uncertain  whether  in  respect  to  privity  this  action  sustainable  by  in- 
dorsee against  drawer  or  maker,  546. 

nut  sustainable  on  a  collateral  engagement,  546. 

nor  by  payee  against  acceptor  of  a  bill  of  exchange,  546.  547. 

consideration  should  be  shewn  in  an  action  of  debt  or  simple  contract, 

lies  against  the  maker,  but  not  the  indorser  of  a  note.  547. 

does  not  lie  on  a  note  payable  by  instalments,  unless  all  are  due,  547* 

Precedents  of  Declarations*  Appendix,  649  to  651. 

TI<  >N  IN  GENERAL— 

must  be  in  name  of  assignor  of  a  chose  in  action,  6.  10. 
reason  and  consequence  of,  10.  11. 

by  alien  enemy  if  indorsee  of  a  bill  only  suspended  during  war,  18. 
en  a  bill  consideration  need  not  in  general  be  proved,  and  where  it  < 
must,  89. 
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ACTION  IN  GENKRALj—Ccowftiwrf.) 

in  no  case  without  notice  before  trial  so  to  do,  89. 

against  drawer  or  acceptor  of  bill  by  a  third  person,  is  not  barred  fa* 
want  of  consideration,  90. 

exfept  such  third  person  gave  no  value  for  it)  and  which  must  tx 
proved,  90  note  1. 

of  assumpsit  will  lie  for  money  won  at  play,  not  exceeding  101.,  '00. 

cannot  be  sustained  against  the  same  party  to  a  bill,  if  me  holder  re- 
ceived it  knowing  that  another  action  was  pending  on  it,  169. 

cannot  be  sustained  if  a  bill  be  lost  after  indorsement  in  blank,  or  i* 
transferable  by  delivery,  197,  8.  [199. 

cannot  in  that  case  be  sustained  even  on  the  consideration  of  the  bill, 

nor  on  an  express  promise  without  new  consideration,  199. 

for  the  breach  of  a  promise  to  accept  a  non-existing  bill,  most  be  in 
name  of  the  person  to  whom  it  was  made,  219. 

will  lie  against  party  making  a  promise  to  one  indorsee,  to  pay  a  dis- 
honoured bill  by  another  indorser,  306. 

being  brought  by  a  bankrupt  against  his  debtor,  debtor  may  pay  tfcf 
money  into  court,  360, 1. 

wilUie  either  against  the  payee  of  the  check  or  the  banker  who  paid  it. 
alter  knowledge  of  the  one  or  the  other  of  drawer's  bankruptcy,  J>. 

in  an  for  money  had  and  received  against  a  person  who  had  receiW 
it.  to  pay  to  the  holder  of  a  bill  by  that  holder  what  defence  set 
up,  392. 

when  an  action  may  be  supported  on  a  bill*  by  an  acceptor  against  tbe 
drawer,  408. 

when  an  action  may  be  supported  on  a  bill  by  a  party  paying  s&pra 
protest,  against  a  prior  acceptor,  408. 

when  a  person  pays  the  debt  of  another  without  his  request,  heacqnires 
no  right  o&action  against  hiin.  409. 

this  rule  does  not  extend  to  bills  of  exchange,  409. 

of  trover  will  not  lie  against  a  bona  fide  holder,  by  the  tree  owner  of 
bank  notes  lost,  425. 

when  an  action  for  money  had  and  received  will  or  will  not  Ik  for 
bank  notes  lost,  426. 

in  an  action  against  one  of  two  makers  of  a  joint  note,  advantage  etc 
only  be  taken  by 'p lea  in  abatement,  434. 

when  extent  of  remedy  subject  to  foreign  law,  121. 

upon  lost  bills  when  sustainable,  190  to  204.— (See  w  Loss.99) 

may  be  commenced  against  the  drawer  and  indorser  on  refusal  to  ac- 
cept, 298, 9. 

when  it  lies  to  recover  back  money  paid  on  bill,  307*  389, 90. 

lies  against  indorser  before  demand  on  drawer,  296. 

don't  lie  against  assignees  of  a  bankrupt*  603,  4. 

ADDRESS, 

to  drawee  of  a  bill,  11T.  (See  <*  Direction*") 

ADMINISTRATOR.— (See  «  Executor.") 

ADMISSION.— (See  "  Evidence, «  Acknowledgement,"  «  Pronu$e>"  « Hani- 

tcritin*.") 
by  defendant  of  a  particular  fact,  will  induce  court  sometimes  to  chaiut 

veuue  in  an  action  on  a  bill,  431  —(See  •*  Vpnue.") 
of  evidence  of  consideration  in  an  action  on  a  bill  when  allowed,  467.— 

(See  «  Declaration.") 
of  liability  what  evidence  of  right  of  action  dispensed  with,  496* 
of  liability  dispenses  with  proof  of  making  bill,  487* 
defendant's  being  party  to  it,  489,  496* 
plaintiff's  interest  therein,  522. 
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iDMISSIGN— (continued). 

and  the  breach  of  contract,  522, 3. 

same  by  judgment  of  default,  477. 

what  is  not  expressly  denied,  amounts  to  an  admission  in  pleading,  482. 

hand  writing  of  drawer  of  a  bill  and  mak^r  of  a  note,  considered  as 

admitted  in  an  action  against  acceptor  or  indorser  of  a  bill,  483. 
the  payment  of  money  into  court  amounts  to  an  admission  of  the 

bill's  validity,  and  that  it  was  properly  stamped,  487. 
of  one  partner  of  the  hand-writing  of  the  other  to  a  bill  is  enough, 

489. 
of  partnership  with  co-defendants,  is  proof  against  such  person  of  a 

joint  promise  to  pay  by  all,  489. 
the  answer  of  one  partner  to  a  bill  filed  against  him,  is  an  admission 

against  the  others,  490. 
of  one  partner,    evidence   against  another  as  to   joint  contracts, 

490.  508. 
as  well  after  as  before  the  determination  of  the  partnership,  490.  508. 
a  party's  hand-writing  may  be  proved  against  him  by  his  admisssion, 

496  —  (See  '<  Hand -writing.") 
if  he  made  such  admission  before  bill  due,  and  thereby  induced  holder 

to  take,  he  cannot  afterwards  dispute  the  fact,  496. 
or  endeavour  to  shew  that  bill  is  a  forgery,  496. 
made  pending  a  compromise  is  evidence  against  defendant,  497. 
in  general  only  operates  against  party  making  it,  497. 
what  statement  in  a  letter  written  by  defendant  is  an  admission,  497. 
proof  that  one  indorser  confessed  nis  signature,  no  admission  in  an 

action  of  indorsee  against  drawer,  497. 
on  face  of  pleadings  by  one  of  several   drawers,   indorsers,  or  ac- 
ceptors, of  his  signature,  will  not  dispense  with  evidence  against  the* 

others,  497. 
though  if  made  in  fact  it  would  be  otherwise*  489,  90.  497. 
acceptance  is  not  an  admission  of  drawer's  indorsement,  500. 
and  it  is  not  altered  by  the  fact  of  the  acceptance  being  made  after 

the  indorsement,  500.  ["procuration*  501. 

the  same  rules  extend  to  acceptance  of  a  bill  drawn  and  indorsed  by 
of  bill  payable  to  several  not  partners*  acceptance  after  indorsement 

by  one,  is  no  admission  of  the  regularity,  503. 
but  if  acceptor  expressly  promise  to  pay  it  at  the  time  it  is  otherwise,  503. 
by  an  indorser  of  his  indorsement  evidence  against  maker,  506. 
a  promise  to  pay  or  offer  to  renew,  made  to  indorsee  afcer  bilAUue,  ad- 
mits holder's  title,  507>  8.  v 


objection  on  part 
in  an  action  against  a  subsequent  indorser,  this  indorsement  admits 

hand-writing  of  drawer  and  prior  indorsers,  500* 
acceptance  is  a  primft.  facie  admission  of  effects,  523. 

ADVICE, 

words  respecting  in  bill,  115. 

when  an  unaccepted  bill  should  not  be  paid  without  it,  115. 

AFFIDAVIT.— (See  «  Bankruptcy"  "  Proof.") 

requisition  of  affidavit  to  hold  to  bail  on  a  bill  or  note*  446  to  448. 

before  arrest  made*  affidavit  must  be  filed  of  the  cause  of  action,  44& 

the  sum  due  on  a  bill  or  note  must  be  IOJ.,446. 

in  other  cases  15/.,  446. 

it  must  be  certain,  explicit,  and  positive,  446 

the  reason  for  requiring  strictness  in  these  affidavits  446* 


714  INDEX. 

AFFID  A  V1T—  (continued.) 

practice  of  K.  B.  and  C.  P.  uniform  on  this  head,  446.  [446, 7. 

requisites  of  affidaviuagainst  acceptor  of  a  bill  or  maker  of  a  note, 

what  requisite  in  an  affidavit  against  an  indoraer,  447. 

must  shew  what  party  ^defendant  was,  447. 

not  necessary  to  shew  in  what  character  debt  due  to  plaintiff  448* 

where  party  to  a  bill  only  gives  the  initials  of  his  christian  Dame,  the 

affidavit  and  proceedings  lifted  state  them  only,  448. 
in  order  to  hold  to  bail  in  trover  for  a  bill,  affidavit  should  state  that 

such  bill  is  unpaid,  and  value  of  it,  448. 
not  necessary  to  obtain  a  copy  of  a  bill,  &c.  472. — (See  M  CmurU9) 
necessary  to  refer  a  bill  to  master  for  computation,  473,  4. 
under  what  circumstances  the  affidavit  oi  a  person  calling  himself  an 

agent,  admissable  as  evidence,  487, 8. 
to  found  commission  of  bankruptcy  upon  the  debt  due  to  several,  aaed 

be  but  by  one,  555. 
forms  of  affidavits,  625, 6. — (See  •*  Precedents*") 
en  promissary  note, 

payee  against  maker,  625. 
the  like  in  another  form,  625. 
indorsee  against  maker,  625. 
indorsee  against  indofser,  625. 
on  bills  of  exchange, 

payee  against  acceptor,  626.  * 

indorsee  against  acceptor,  626. 

payee  against  drawer  default  payment,  626. 

indorsee  against  drawer,  626.* 

the  like  on  default  acceptance,  626. 

AGENT.— (See  «  Authority,"  «  Broker.") 

a  person  may  become  party  to  bill  by  act  of  agent,  30  to  39,  215. 

who  may  be  one,  30. 

he  is  to  draw,  accept,  and  indorse  by  procuration,  30* 

how  to  be  appointed,  31. 

liow  far  authority  of  extends,  31. — (See  "  Authority.") 

if  general,  principal  bound  by  all  his  acts,  31. 

if  limited,  principal  bound  accordingly,  31. 

what  is  a  general  authority,  and  what  not,  32, 3. 

an  j^thoriftr  to  draw  does  not  convey  an  authority  to  indorse,  501, n,  1. 

niajrrecaife  monies  for  principals  in  auter  droit,  33. 

what  will  and  what  will  not  authorize  a  person  to  indorse,  accept,  or 

draw  bills  so  as  to  bind  principal,  33  to  34. 
usual  employ  as  an  agent  to  do  any  particular  act,  will  bind  principal, 

even  without  authority,  34. 
if  a  bill  is  indorsed «  &c.  by  a  person  as  agent  without  authority,  a  pre* 

mise  by  principal  to  pay  it  would  be  valid,  35. 
otherwise,  if  authority  doubtful,  35. 

authority  of  agent  exists  until  revocation  of  it  generally  known,  55. 
on  determination  of  the  authority,  notice  of  ought  to  be  given  ii 
9  express,  when  to  former  customers.  35.  [Gazette,  55. 

cannot  delegate  an  authority,  or  appoint  deputy,  35. 

but  by  an  express  power,  S6. 
ought  to  state  in  writing  at  the  time  of  performing  the  act  that  he  does 

it  as  an  agent,   otherwise  personally  liable,  36,  138,  226 — :See 

*  Drawer.99) 

but  this  does  not  extend  to  agent  contracting  for  government,  37, 
informality  in  executing  authority  will  not  always  vitiate*  36. 
duty  and  liability  of  in  respect  to  bills  and  notes  37  to  39- 
may  give  accustomed  credit  without  being  liable  to  principal,  S7,  S3. 
fait  canaot  place  principal's  money  in  his  own  banker's  hands,  $8* 
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AGENT— {continued).  • 

nor  speculate  therewith  without  authority,  39, 

and  it  he  do  and  gains,  profits  belong  to  principal,  39. 

holding  bills,  &c.  and  a  third  person  sues  ffiin  for  same,  court  of  equity 
will  give  relief,  39.  * 

when  he  may  sustain  a  bill  of  interpleader,  39. 

may  guarantee  under  authority,  40,  in  notes,  15  Ves.  jun.  259. 

with  a  general  authority  constituted  by  entering  into  partnership,  40. 

authority  revoked  by  death  of  principal,  48. 

express  authority  given  to  a  partner  constitutes  him  an  agent,  and  he 
must  be  guided  by  it,  50. 

where  an  agent  may  charge  interest  upon  interest  to  principal,  110. 

where  he  may  charge  commission  beyond  legal  interest,  114. 

how  an  agent  should  indorse  a  bill  to  a  stranger,  and  how  to  the  prin- 
cipal, 172. 

if  he  does  it  without  stating  his  agency,  when  it  is  invalid,  ITS. 

to  avoid  liability  in  indorsing  bills  to  his  principal  when  he  must  add 
the  words  san  reeours,  172. 180.  ' 

otherwise  personally  liable,  even  to  principal,  184. 

liable  if  he  neglect  to  get  a  bill  presented  for  acceptance,  206, 7. 

may  accept  bills  for  his  principal,  215. 

how  such  acceptances  should  be  made.  226.— (See  "Acceptance.") 

but  in  such  case  must  produce  his  authority,  415. 

and  if  he  do  not.  holder  may  consider  bill  as  dishonoured,  215. 

holder  not  compelled  to  acqutqfpe  in  acceptance  by  an  agent, .215. 

having  accepted  accommodation  bills  for  nis  employer,  may  retain  his 
principal's  money  in  his  hands  to  satisfy  such  bills,  255 

if  drawee  go  abroad  leaving  an  agent  in  England,  presentment  for  pay- 
ment should  in  some  cases  be  made  to  him,  318. 

the  agent  of  maker  of  a  note  receiving  money  from  him,  to  take  it  up,, 
and  agent  offers  money  to  holder,  but  who  could  not  find  note,  on 
bankruptcy  of  agent,  maker  is  still  liable,  357.  * 

indorsement  of  a  bill  to,  for  the  purpose  of  getting  it  paid,  but  whose  au- 
thority is  afterwards  revoked,  how  far  payment  to  him  good,  358,  9. 

money  should  not  be  paid  to  in  discharge  of  a  debt,  359» 

being  an  acceptor  of  a  bill,  time  may  be  given  to  without  discharging 
drawer,  370.  [145,  6,  7. 

fraudulent  transfer  or  pledge  of  a  bill  by  an  agent  binds  principal, 

how  far  agent  punishable  criminally  for  fraudulent  disposition  of  bills, 
147. 

if  an  agent  promise  to  pay  a  bill  drawn  by  his  principal  when  he  got 
the  bill  from  him,  plaintiff  may  recover  under  the  count  for  money 
had  and  received,  467.  [487* 

when  an  acceptance  is  made  by  an  agent,  his  authority  must  be  proved, 

AGREEMENT.~-(See  "Promise.") 

an  instrument  payable  on  a  contingency  is  an  agreement  not  negociable, 

and  must  be  stamped  and  declared  on  as  such,  59, 60.  [bill.  61. 

a  parol  agreement  to  renew  or  give  time,  when  no  defence  to  action  on 
but  if  a  check  be  given  on  a  parol  condition  not  performed,  drawer 

may  refuse  to  pay,  91. 
if  a  bill  be  drawn  on  an  agreement  to  discount  it  for  usury,  it  is  void, 

though  drawer  was  not  privy  to  it.  99. 
an  usurious  agreement  between  payee  and  indorsee  of  a  bill  originally 

founded  on  good  consideration,  how  far  the  same  is  void,  104. 
usurious  agreement  does  not  now  effect  bonk  fide  holder,  513.  692. 
to  accept  certain  bills  about  to  be  drawn,  how  far  valid,  217,  18,  19, 
how  to  declare  on  such  an,  219.  [232. 

agreement  to  consider  acceptance  at  an  end  is  a  waiver  of  it,  249.— 

{Be*  "Waiver") 
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ASSIGNEE — (continued.) 

of  a  bankrupt  who  is  drawer  of  a  bill,  notice  of  dishonour  may  be  gives 
to.  277,  295.  % 

of  a  bill,  &c.  by  mere  delivery  may  sue  all  parties  to  it,  439. 

bat  he  cannot  sue  any  whose  names  are  not  on  it,  except  only  him  from' 
whom  he  received  it,  440- — I  See"  Action.") 

what  evidem  e  necessary  to  establish  a  set-off  against  assignees  of  bank- 
rupt, 509.     (See  "  Set-off?  *  Evidence.99) 

ASSIGNMENT— (See  «  Chose  in  Action99  « Indorsement ») 
by  parol  of  chose  in  action,  vests  equitable  interest,  9*  n.  6. 
bill  of  exchange  may  be  absolutely  transferred  by,  6, 
promissory  note  may  be  absolutely  transferred  by,  6  17. 
checks  on  bankers  may  be  absolutely  transferred  by,  6.  \7* 
by  a  feme  covert,  when  does  not  pass  any  interest,  25. 
'  by  a  feme  covert,  when  made  with  knowledge  of  her  husband,  coort 
will  infer  it  was  done  by  his  authority,  26. 
of  a  bill,  &c.  originally  made  for  a  legal  consideration,  will  not  in  ge- 
neral invalidate  the  same,  though  made  for  an  illegal  cojuideratioa, 
105. 
fast  India  bonds  may  pass  by,  142. 
but  East  India  certificates  cannot,  142, 

ASSIGNOR— (See  "  Indorser99) 

of  a  bond,  action  must  be  in  his  name.  6. 

release  from,  or  set-off  due  from,  to  obligor,  when  a  bar  to  action  on 

bond.  7. 
of  a  bill  bj  delivery,  is  not  liable  on  it  when  \\i&  name  is  not  on  it,  187. 
but  he  may  be  sued  on  the  original  contract,  is 7. 
otherwise,  if  the  bill  be  taken  to  run  all  risks,*  .  88. 
unless  he  knew  that  the  bill  was  of  no  value,  189* 

ASSUMPSIT— (See  "Action  of  Assumpsit.99) 

AT  SIGHT— (See  "Sight99) 

when  bills  payable  at  sight  are  payable,  344,  5.— (See  "  Consumptk* 
of  Time,99  «  Grace,  Days ../.») 

opinion  that  three  days  grace  are  allowable  upon,  S45. 

statute  of  limitations  does  not  run  on  bills  payable  at,  till  after  present- 
ment made,  479. 

in  actions  on  bills  payable  at,  evidence  of  time  of  acceptance  must  be 
given,  490, 1. 

ATTESTATION— (See  "  Witnesses,  Subscribing  Witness.") 

when  attesting  witness  to  bill  or  note  must  be  subpcsnaed,  485,  6,  7. 
the  like  to  an  indorsement,  491. 

ATTORNEY 

does  not  lose  his  privilege  from  arrest,  by  being  party  to  a  bill  of  ex- 

change,  19. 
when  money  should  not  be  paid  to,  in  discharge  of  a  debt,  359. 
notes  given  to  a  prisoner  under  lord's  act,  may  be  signed  by  the  detain- 
ing creditor's  attorney,  429- — (See  "  Prisoner.99) 
to  prove  payment  of  money  into  court  to  call  the  attorney  who  took  it 

out,  is  not  sufficient,  487. 

ATTORNEY,  W ARRAN T  OF, 

in  what  case  a  warrant  of  attorney,  given  on  a  usurious  transaction,  i* 

valid,  106,7. 
nay  be  vacated  by  a  court  of  law,  148. 
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ATTORNEY,  LETTER  OR  POWER  OP, 

gives  an  authority,  general  or  limited,  according  to  its  terms,  32. 
what  words  have  been  construed  as  carrying  a  limited  authority,  32, 3. 

AUTER  DROIT, 

agent  i/iay  receive  money  due  to  principal  in,  33. 
no  mutual  credit  in  case  of,  612. 

AUTHORITY— (See  "Jgent,"  «  Partner"  "Factor.") 
of  an  agent. — (See  "  jigent") 
of  a  partner.— (See  "  Partner.") 
of  a  factor. — (See  "  Factor.") 
how  far  authority  of  an  agent  extends,  31. 
general,  if  he  is  a  general  agent,  31. 
if  not,  circumscribed  accordingly,  31. 
general,  what  is,  32. 

a  person  giving  another  a  blank  stamped  piece  of  paper  with  his 

name  signed,  gives  a  full  authority  to  such  person  to  insert  what 

sum  he  pleases,  32. 160 

letter  of  attorney  gives  an  authority  according  to  its  wording,  32. 

likewise  power  of  attorney,  33. 

special,  is  not  necessary  to  constitute  a  power  to  draw,  &c.  bills  in  name 

of  a  principal,  34.  # 

as  to  implied  authority,  which  is  sometimes  general  and  sometimes  li- 
mited, according  to  the  acts,  permitted  to  be  done,  34. 
usual  employ,  evidence  of  general  authority,  34. 
when  a  Dill  is  indorsed  by  a  married  woman,  with  husband's  know- 
ledge, it  is  implied,  26.  34. 
if  a  party  promise  to  pay,  it  is  implied,  149. 
holder  of  a  bill  may  insist  on  the  production  of  an  agent's  authority  to 

accept,  215. 
once  given,  but  afterwards  revoked,  to  receive  payment  of  a  bill,  how 

far  payment  of  it  would  be  sufficient,  358. 
mere  production  of  a  bill,  &c.  is  sufficient  to  receive  payment,  359* 
if  an  agent  of  a  firm  draw  a  bill,  and  one  of  the  partners  accepts,  agent's 
authority  need  not  be  proved,  489.— (See  "Evidence,"  "Hand-wri- 
ting.") 

AVERMENT— (See  «  Evidence,"  «  Declaration.")  [514. 

in  declaration  of  defendant's  breach  of  contract  must  be  shewn,  463* 

of  bill  payable  on  an  event,  averment  that  event  has  occurred  must  be 
shewn,  463. 

of  note,  payable  on  demand,  advisable  in  one  count  at  least  to  aver  a 
demand,  463. 

in  an  action  against  acceptor  or  maker  of  a  note,  no  averment  of  pre* 
sentment  for  payment  necessary,  459.  463.  514, 

and  it  need  not  be  proved  unless  stated,  459,  463,  513,  14. 

and  the  common  breach  at  the  end  of  money  counts  suffices*  463. 

and  unless  the  body  of  the  bill  or  note  state  a  place  of  payment,  no 
averment  of  presentment  there  necessary,  though  bill  accepted  pay- 
able at  a  bankers,  321  to  332.  463. 

when  an  averment  is  made  in  an  action  against  acceptor,  what  is  suf- 
ficient, 464. 

but  advisable  in  one  count  to  aver  such  presentment,  463. 

the  same  in  case  of  memorandum  at  foot  of  note,  463. 

but  in  all  cases  when  a  place  is  named  in  the  body  of  a  bill  or  note* aver- 
ment of  presentment,  or  some  excuse  for  not  doing  so  absolutely  ne- 
cessary, 331;  463,  4.  514  — See  u  Evidence.") 

what  allegations  as  an  excuse  have  been  deemed  insufficient,  464* 

when  such  presentment  averred,  what  is  sufficient,  464. 

[3] 
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AVERMENT— (continued). 

when  bill  accepted*  payable  by  certain  persons,  at  a  place  certain,  a  ge- 
neral averment  of  such  presentment  to  those  persona  when  sms$ 
drawer,  is  good,  464 

of  notice  of  non-payment  at  a  particular  place  unnecessary,  323»  4. 464. 

but  when  drawer  of  a  bill,  or  indorser  of  a  note,  is  sued,  averment  at 
presentment  must  be  made,  464. 

or  *ome  excuse  for  not  doing  so,  464,  5.  [(See  "  JhacaudingJ*) 

when  drawee  or  maker  have  absconded,  what  averment  is  sufficiest,  465. 

when  removed,  464  —(See  " kemovat") 

when  bill*  payable  at  a  bankers  or  particular  place,  presentment  there 
must  be  averred  in  such  action*  465. 

and  in  such  action  it  must  be  alledged  that  notice  of  dishonour  was 
duly  given,  465% 

or  else  some  legal  excuse  for  not  doing  so,  465. 

and  omission  of  this  averment  fatal,  even  after  verdict,  465. 

in  case  of  a  foreign  bill  a  protest  must  be  stated,  or  bad  on  special  de- 
murrer, 465. 

what  allegation  of  protestation  bad,  465. 

when  proceeding  for  interest  against  drawer  or  indorsee  a  protest  mast 
be  averred  in  case  of  an  inland  bill.  465. 
-     in  case  of  a  conditional  acceptance,  averment  necessary,  514* 

it  must  also  be  proved,  514. — (See  "  Evidence.99) 

in  an  action  against  drawer,  or  indorser  of  a  foreign  bill,  protest  nwst 
be  averred  and  proved.  465.  517* 
BAIL. 

a  bill  may  be  paid  by  the  bail  of  either  party  to  it  357. 

but  the  bail  of  the  maker  of  a  note  who  have  paid  it*  cannot  sue  indor- 
ser, 441. 

indorser  may  be  bail  for  drawer,  449. 

if  a  party  be  bail  in  separate  actions  on  same  bill,  it  suffices  to  swear  ke 
is  worth  double  the  amount  in  one  action,  449 

the  requisites  of  the  affidavit  to  hold  to  bail,  446  to  448. — (See  mJJi- 
davit.99) 

in  action  of  debt  on  a  bill,  but  not  on  a  note*  when  bail  necessary  after 
judgment  by  default,  £45. 

BANKERS-^See  «  Commission,"  «  Banker's  Cash  JVotes.") 

originally  goldsmiths,  423.  [19S. 

may  take  5  per  cent,  discount,  and  a  reasonable  sum  for  commissroa, 
what  commission  thej  may  take,  109, 110. — (See*1  Commission.") 
when  may  charge  interest  upon  interest  1 10. 
when  may  make  usual  rests  in  their  accounts,  so  as  to  charge  interest 

on  prior  interest  110. 
what  stipulation  by  a,  does  not  amount  to  usury!  16L — (See  «•  Utarj.*) 
may  charge  commission  for  paying  and  accepting  bills,  114. 
where  such  a  charge  would  be  deemed  usury,  114. 
may  transfer  bills  indorsed  in  blank  to  him,  146.— (See  «  Tndorsewv*t~ 
consequences  of  his  fraudulently  pledging  or  transferring  bills,  145,6,7. 
indictable  for  misanpl ying  the  bills  of  their  customers  by  statute,  147. 
bills,  &c.  deposited  with  a  banker  as  agent,  do  not  vest  in  his  assignees, 

should  he  become  a  bankrupt  158.  176.  619»  20. 
otherwise  if  he  has  discounted  any  of  them,  158.  623. 
if  a  banker  fail  an  executor  or  agent,  when  not  liable  for  testator's  mo- 

ney  placed  there,  37.  159. 
P*y»ng  a  check  before  it  bears  date,  which  had  been  lost  by  payee,  is 

liable  to  repay  same  to  loser,  192. 
liable  to  an  action  of  trover  if  he  discount  a  bill  drawn  on  a  custo&er, 

after  notice  that  it  was  lost  192. 
the  private  mark  on  a  bill  "by  a  banker,  as  between  himself  and  another 

banker*  may  be  an  acceptance*  226. 
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BANKERS— (continued). 

may  retain  a  check  till  fire  o'clock,  and  then  return  it,  even  though 

cancelled,  230— (See  "  Check.") 
maker  of  a  note,  who  is  a  banker,  and  shuts  up  and  abandons  his  shop, 

how  far  presentment  for  payment  at  such  shop,  valid,  317. 
presentment  for  payment  ol  a  bill  or  check  to  clerk  at  clearinghouse, 

is  sufficient,  34. 
presentment  for  payment  of  a  bill  or  note,  payable  on  demand  by 

banker,  what  is  a  reasonable  time,  349,  50. 
when  a  bill,  payable  at  a  bankers,  a  presentment  must  be  made  there 

in  the  usual  hours  of  business,  353, 4,  5*— (See  "  Presentment  for 

Payment*") 
fend  if  not  done,  holder  cannot  protest  bilf  for  nonpayment,  354.  [354. 
but  if  such  presentment  is  made,  and  an  answer  returned,  it  is  good, 
doubtful  whether  a  banker  is  not  guilty  of  neglect  in  giving  up  a  bill, 

and  taking  acceptor's  check  on  another  banker,  356,  368.  412. 
may  refuse  to  pay  a  check  or  acceptance,  even  though  he  has  cancelled 

them,  358. 
having  received  money  to  pay  bill  two  days  after  due,  and  omitting  to 

do  so,  what  circumstances  will  discharge  from  liability  to  holder  of 

bill,  357. 
^presenting  a  bill*  or  check  to  another,  who  marks  it  for  good,  such 

banker  must  pay  it  at  all  events,  357. 
•payment  of  a  check  by  a  banker  under  suspicious  circumstances,  how 

far  valid,  359,  S60.  391. 

payment  of  a  sum  of  money  into  hands  of  .a  banker,  to  pay  one  bill, 

and  he  by  mistake  pay  another,  he  may  be  sued  for  the 

amount,  but  not  the  party  to  whom  payment  was  made, 

S60. 390. 

payment  of  a  check  after  act  of  bankruptcy,  how  far  valid,  360. 413. 

(See  titles  *  Bankrupt,"  mi  "Bankruptcy?) 
payment  of  a  bill  by  a  check  on  banker,  how  far  effective,  367,  8,  9.— 

(See  "  Check.") 
payment  of  money  to  a  banker  on  a  condition,  and  he  fail  before  con- 
dition complied  with,  who  bears  the  loss,  369. 37 
in  accounts  with  banker,  payments,  advances,  and  receipts,  on  cash 

side,  are  to  go  in  reduction  of  the  earliest  part  of  account,  370. 
and  where  a  banker  discounted  a  bill  for  drawer,  which  was  dis- 
honoured, and  afterwards  drawer's  account  was  in  his  favour,  such 

bill  must  be  considered  paid,  370.  [him,  387. 

it  is  the  duty  of  a  banker  to  make  a  memorandum  on  bills  paid  by 
payment  of  a  check  by  a  banker  after  drawer's  death,  but  before  he 

had  notice  of  it,  holder  not  liable  to  refund,  391* 
must  not  pay  a  check  after  notice  from  customer  to  do  so,  391. 
formerly  neld  that  banker  is  bound  to  give  notice  on  very  same  day, 
if  his  principal's  bill  is  dishonoured,  404,  5.  [405. 

but  not  so  now,  he  being  considered  as  a  distinct  holder,  404,  note  3. 
if  a  banker  has  reason  to  suspect  that  drawer  of  a  check  has  committed 

an  act  of  bankruptcy,  he  cannot  safely  pay  same,  413. 
paying  customer's  acceptance,  made  payable  at  his  house,  cannot  sue 

thereon,  441,  2. 
but  in  action  for  money  paid  to  his  use,  must  prove  first  indorsees 

hand-writing,  500^— (See  "  Hand  writing"  "Evidence.") 
the  lien  of  a  banker  on  bills*  &c.  in  general,  619, 20, 21.  [623. 

effect  of  a  banker  becoming  bankrupt  with  bills  in  his  hands,  619  to 
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BANKERS  CASH  NOTES, 

formerly  called  goldsmith's  notes,  423. 

opposed  by  Lord  Holt,  but  fully  established  by  statute  of  Ann*  455. 

their  original  use,  423.  [423. 

seldom  now  made  but  by  country  bankers. .being  superseded  by  checks, 

their  form  like  a  common  promissory  note,  423  • 

and  stated  as  such  in  pleading,  42S. 

©tamps  thereon,  435,  Appendix,  687* 

considered  as  cash,  423. ,  £ payment.  424. 

but  if  presented  in  due  time,  and  dishonoured,  it  will  not  amount  to 

if  the  consideration  of  annuity  is  paid  in  them,  they  must  be  set  forth 
in  the  memorial,  424. 

when  value  cannot  be  recovered  from  a  stake  holder  as  money  had 
and  received,  424.  " 

transferable  by  delivery,  424. 

may  be  negotiated  by  indorsement,  and  in  which  case  they  may  be  de- 
clared *>n  as  such  against  indorser,  424* 

affected  in  other  respects  by  the  rules  of  bills,  424. 

time  when  they  shou4d  be  presented,  governed  by  rules  relating  t» 
checks,  345^— (See  4<  Vheck.") 

payment  of  them,  when  enforced  in  a  summary  way.— Appendix,  6*3, 4* 

i 

BANKERS  CHECKS— (See  "Checks.") 

BANK  NOTES, 

of  bank  notes  in  general,  425  to  427. 

forging  of  a  Scotch,  not  within  2  Geo.  2.  c.  25.  419. 

their  origin,  425. 

uniformly  made  payable  on  demand,  425. 

Lord  Mansfield's  observations  on  them-  425. 

they  pass  by  will*  bequeathing  testator's  money  or  cash*  425. 

or  by  bequeathing  all  his  property  in  such  an  house,  2.  425. 

they  pass  as  a  donatio  mortis  causa,  2,  425* 

in  bankruptcies  they  cannot  be  followed  as  distinguishable  from  tfkef 

money,  425. 
if  lost,  no  action  of  trover  will  lie  against  a  bona,  fide  holder  by  the 

true  owner,  425,  6.  190. 
may  be  described  as  money  in  the  memorial  of  an  annuity,  425. 
when  an  action  for  money  had  and  received  will  and  will  not  lie  for 

bank  notes  found*  426. 
they  cannot  be  taken  in  execution  or  as  a  distress*  2.  426. 
a  tender  of,  not  sufficient,  if  objected  to  at  the  time*  426. 
but  after  such  tender  refused,  the  party  cannot  be  arrested,  426. 
stealing  these  notes,  or  forgery  of  them,  felony,  426* 
how  *o  enforce  payment  of  them,  426. 
possession  is  prima,  facie  evidence  of  property  in  them,  426. 
in  trover  foe,  what  evidence  is  necessary  to  impeach  defendant's  right 

of  property,  426. — (See  "hvidencp.") 
nor  can  they  be  followed  into  hands  by  bono,  fide  holders,  without 

notice  by  the  legal  owners,  427* 
bolder  of  a* bank  note  prima  facie  entitled  to  prompt  payment,  427. 

cannot  be  affected  by  any  previous  fraud,  unless 
privy  to  it,  427. 
but  where  fraud  has  beeu  committed*  what  evidence  sufficient  to  be 

left  to  the  jury,  427. 
•   exempted  from  the  stamp  duty*  435. 
want  of  consideration  and  fraud  alone  will  disturb  plaintiffs  right  of 

action  on  it,  513.— (Sec  Evidence.") 
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B  ANKBUPTC  Y.~(See  post «  Batikrupt ") 
eflect  of  as  to  bills  in  general,  549  to  624. 

I.  What  is  a  trading  by  being  party  to  a  bill,  540  te  55Q> 

a  general  drawing  and  re-drawing  bills  for  sake  of  profit,  is 

a  trading*  549. 
but  only  occasionally  doing  is  not,  550- 

II.  The  act  of  bankruptcy  in  relation  to  bills*  590. 

when  stopping  payment*  though  not  an  act  of  bankruptcy,  ne- 
vertheless invalidates  payment  after  a  secret  act  of  bank- 
ruptcy, 550* 
denial  by  trader  to  holder  of  a  bill  on  day  it  falls  due,  550- 
if  a  commission  issue,  and  the  debtor  afterwards  compromise 
with  petitioning  creditor,  550- 

III.  Of  the  petitioning  creditor  in  respect  of  bill*  551  to  556- 
when  a  bill  is  due  before  act  of  bankruptcy,  holder  may  strike 

a  docket,  551* 

holder  of  a  bill  not  due  may  prove*  but  not  issue  a  comnxis* 
sion  by  7  Geo.  1-  c  31-  551. 

enactment  of  that  statute,  554. 

may  now  issue  commission  by  5  Geo.  2.  c  30.  8.  22.  its  en* 
actinent,  551. 

holder  of  a  bill  which  he  bought,  though  for  less  than  full 
amount,  may  issue  commission,  553. 

holder  of  accepted  bill  may  issue  commission,  though  it  be 
not  due,  552. 

but  if  bill  be  for  1002,  only,  it  is  otherwise  on  account  of  re- 
bate of  interest,  552. 

doubtful  whether  bill  of  exchange  a  good  petitioning  credi- 
tor's debt  against  drawer  or  indorser  before  dishonour  by 
acceptor,  552. 

these  statutes  only  extend  to  written  securities,  553;  but  see 
stat  49  Geo.  3.  c.  121.  s.  9.  558. 

and  a  person  cannot  strike  a  docquet  for  goods  sold  on  a  cre- 
*  *  dit  not  expired,  553. 

not  to  bills  given  or  indorsed  after  act  of  bankruptcy,  553. 

but  it  is  otherwise  where  a  bill  made  before  is  indorsed  after- 
\  wards,  552. 

and  no  party  may  after  act  take  a  bill  of  bankrupt  to  make 
up  sufficient  to  issue  commission,  552. 

46  Geo.  3.  c  136.  only  enables  creditors  after  a  secret  act  to 
prove  the  debts,  but  does  not  authorise  them  to  strike  a 
docquet,  553 

what  will  not  invalidate  a  commission  founded  on  a  good  pe- 
titioning creditor's  debt,  553, 4. 

when  bankrupt  himself  cannot  object  to  commission,  554. 

where  laches  in  holder  of  a  bill  or  note,  will  or  will  not  de- 
prive him  of  his  right  to  petition,  554, 

part  payment  ot  a  debt,  after  notice  of  an  act  of,  does  not 
prevent  such  credito&fami  striking  docquet,  554. 

a  bill  or  bond  taken  alYer  act  for  debt  contracted  before,  does 
not  extinguish  original  debt,  553. 

any  objection  precluding  a  creditor  from  recovering  at  law  or 
in  equity,  will  prejudice  in  bankruptcy,  555. 

of  debt  due  to  several  as  partners,  they  must  all  join  in  peti- 
tion, though  the  affidavit  need  be  but  by  one,  555. 

a  petitioning  creditor,  after  taking  out  commission,  cannot  sue 
at  law  though  for  another  distinct  demand,  556* 

form  of  affidavits,  655, 6,— (Bee  "  Precedent s.") 
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IV.  Of  proof  bills  under  a  commission*  556  to  558. 
enactment  of  stat  7  Geo.  1.  c  SI.  556, 7. 

49  Geo.  3.  c.  121.557,  8. 
First.  What  bills  proveable,  558  to  562. 
must  be  valid  at  law,  558, 9. 
must  be  founded  on  Jegal  consideration*  559. 
when  otherwise  if  bon&  fide  holder,  550;  and  58  Geo.  S.  c. 

93.  Appendix*  692. 
when  part  of  consideration  of  a  bill  legal  and  part  not, 

proveable  as  money  had  and  received*  559. 
a  bill  payable  at  a  certain  time  proveable*  if  payable  on  * 

contingency  otherwise*  560. 
the  same  with  regard  to  acceptance*  560. 
bill  accepted  by  letter  proveable,  560. 
indorsement  in  bankruptcy  governed  by  same  rules  as  ii 

an  action*  560. 
and  bill  transferred  for  value,  but  not#  indorsed,  when  it 

cannot  be  proved*  561. 
written  guarantee  to  pay  note  of  a  third  person  not  doe 

at  time  of  bankruptcy,  is  not  proveable*  561. 
when  bills  payable  to  fictitious  persons  may  be  proved.  561. 
when  assignees  compellable  to  indorse  to  enable  holder 

to  prove,  561. 
a  lost  bill  may  be  proved  upon  giving  indemnity*  561. 
but  laches  will  operate  here  as  in  case  of  actions.  561. 
canceled  or  settled  bills  cannot  be  proved*  562. 
but  bills  in  lieu  of  which  others  are  given,  are  proveable  if 
latter  not  paid t  562, 
Secondly,  tt  ho  may  prove,  562  to.  584. 
In  gerwral, 
bonk  fide  holder  may  prove  for  whole  sum  contained  in 

it,  562. 
indorsee*  after  act  of  bankruptcy*  though  he  cannot  set 
off,  may  prove  his  debt,  562*  S. 
•  or  he  may  be  petitioning  creditor*  562,  3. 
indorsee  of  a  note*  after  bankruptcy  and  after  due*  may 

prove  it,  563- 
and  if  drawer  or  indorser  take  up  bill  after  bankruptcy  of 

acceptor,  they  may  prove,  563. 
the  same  rule  prevails  against  every  other  party  liable  to 
.     drawer  or  indorser*  563. 

accommodation  indorser  may  prove  against  accommoda- 
tion acceptor,  563. 
and  petitioning  creditor  indorsing  bill  before  bankruptcy, 
and  then  taking  it  up*  may  prove  against  acceptor.  56$- 
acceptor*  tor  honour  of  drawer*  after  bankruptcy  of  ori- 
ginal acceptor*  may  prove    bill  against  such  accep- 
tor* 563*  4> 
otheiwise  if  original  acceptor  is  an  accommodation  ac- 
ceptor* 564- 
if  holder  prove  under  two  commissions*  and  receive  divi- 
dends under  each*  the  assignees  of  one  cannot  prove 
against  the  other*  564. 
nor  can  bill  be  proved  twice  against  same  estate,  564. 
a  boh&  fide  holder  of  an  accommodation  bill  may  prove 

against  the  acceptor  pr  drawer  of  bill,  564.  88  to  95. 
but  where  party  was  not  a  bon&  fide  holder*  bat  has,  since 
the  bankruptcy*  been  compelled  to  take  it  up>  it  is  fre- 
quently otherwise*  564,  5. 
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Secondly-  Who  may  prove-  -(continued). 

Rules  as  to  accommodation  bills  divided  into  three*  565. 

1*  Where  there  has  been  cross  bills  between  the  p  *rties*  565  to  568. 
one  bill  given  for  another  is  a  valid  consideration*  and  each 

may  prove,  565. 
whether  a  bill  was  or  was  not  transferred  for  another*  go- 
verned bj  the  particular  circumstance*,  565. 
the  variation  in  date  and  sum*  when  not  material,  565. 
.    agreement  to  pay  his  own  acceptance*  is  conclusive  evidence 
that  the  bills  were  cross*  566 
but  such  party  is  not  entitled  to  his  dividend  until  his  bill  has 

been  paid,  566. 
nor  can  one  party  to  cross  bills  prove  payment  on  hjs  accept- 
ance  against  the  drawer,  566,  7- 
1     and  this  though  no  payment  has  been  made  by  such  drawer 
on  his  own  cross  acceptance,  567. 
in  case  of  bankruptcy  of  one  party  dealing  with  another* 
cross  acceptances  which  are  respectively  dishonoured,  and 
also  a  cash  account,  how  to  proceed,  567, 
if  a  cross  bill  is  taken  by  the  drawer  after  bankruptcy  of 

acceptor,  he  may  prove,  567. 
but  if  holder  prove  both  against  drawer  and  acceptor,  and 
receive  dividends,  such  drawer  cannot  prove  against  such 
acceptor,  567,  8. 
&  Where  accommodating  party  has  taken  security,  568  to  571  • 
if  the  drawer  bo  bankrupt,  the  holder  may,  even  before 
accommodation  bill  due,  prove  on  the  counter  security,  568* 
but  in  these  cases  the  dividends  are  suspended  till  it  appear 

that  the  surety  had  paid  his  own  bill,  568,  9. 
what  these  securities  must  be  to  entitle  holder  to  prove,  569. 
when  there  is  a  loan  of  bills  from  A.  to  B.  as  well  as  cash  ac- 
count due  to  B  ,  B.  may  prove  under  commission  against 
A.  but  dividends  withheld  till  bills  paid,  569. 
and  acceptor  of  a  bill  having  funds  of  bankrupt  in  his  hana^s, 

may  keep  such  funds  to  answer  aceertance,  570. 
not  always  necessary  that  security  should  be  given  expressly 

for  an  indemnity,  570. 
accommodation  acceptor,  who  has  paid  bill,  may  set  off  his 
debt  against  any  claim  on  him,  570, 1.  _ 

3.  Where  the  accommodating  party  has  taken  no  security,  571  to  576. 
when  he  has  paid  before  the  bankruptcy*  571. 
when  he  may  prove  under  commission,  571* 
when  he  has  not  paid  till  after  .the  bankruptcy,  571  to  576. 
he  cannot  prove  under  the  commission,  unless  he  can 

avail  himself  of  the  49  Geo  3.  c.  121-  571. 
no  difference  in  this  respect  if  accommodated  party  give 

a  parol  or  written  promise  to  take  up  bill,  571. 
but  the  right  of  an  accommodation  indorser  not  clearly 
settled,  572, 3. 
but  acceptor  of  a  bill  or  maker  of  a  note  cannot,  in  any  case, 

prove,  573, 4. 
but  doubtful  of  indorser  of  such  a  bill  will  come  within  the 

meaning  of  the  stat.  7  Geo.  1.  c  31. 574. 
arguments  to  support  the  principle  that  he  can,  574*  5,  6- 
Benefit  of  holder's  proof,  576  to  580. 

when  an  accommodating  party  can  prove  in  his  own  right,  he 

may  sometimes  have  the  benefit  of  holder's  proof,  576. 
and  court  of  equity  will  compel  the  holder  to  prove  his 
debt,  576. 
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Benefit  of  holder's  proof— {contained). 

and  stay  proceedings  at  law  till  he  has  done  so,  576. 

and  surety  lodging  money  to  pay  bill  before  proof  by  creditor,  mj 

retake  the  money  to  enable  creditor  to  prove,  577. 
but  a  banker  paying  bankrupt's  money*  after  notice  of  the  took- 

ruptcy,  will  not  be  allowed  to  stand,  in  creditor's  place,  577.     ■' 
if  indorser  prove  under  acceptor's  commission,  and  drawer  tike 

up  bill,  drawer  has  an  equitable  right  to  indorsees  prorf  577. 
if  payment  is  made  by  surety  after  bankruptcy,  and  before  proof 

by  creditor,  neither  can  prove.  577. 
on,  proof  made  and  party  paid  by  surety,  and  proof  expugei,  it 

may  be  restored  for  surety's  benefit,  577* 
creditor  cannot  be  turned  into  a  trustee  for  surety  to  prejudice ius 

rig 't  on  another  demand  against  debtor's  estate,  571. 
in  such  case  what  dividend  will  be  allowed  surety,  578, 9. 
J>ut  this  doctrine  qualified  in  case  of  surety's  to  a  limited  amount, 

579,  580. 
but  surety  not  entitled  to  benefit  of  proof  made  by  creditor  on  i 
distinct  estate,  with  which  he  had  nothing  to  do,  580. 
Whenhemay  prove  under 49  Geo*  S.  c.  121.  s.  8.589  to  584. 
enactment  of  that  statute,  580,  1. 
decisions  on  the  statute  with  respect  to  proof  by  accommodatks 

acceptors,  581 , 2, 3. 
to  proof  by  one  partner  against  his  bankrupt  co-partners,  583. 
no  words  in  the  act  precluding  a  party  from  suing  bankrupt,  ab- 
ject to  the  judgment  being  useless  by  obtaining  his  cenifiute, 
583,  4f 
Thirdly.  Against  whom  and  under  what  commission,  584  to  589- 

With  relation  to  particular  situation  of  bankrupt,  584, 5, & 
holder  of  a  bill  may  prove  against  all  parties  to  it,  5&4. 
negotiable  securities  transferred  without  indorsement, 

cannot  be  proved  even  by  bonk  fide  holder!,  585, 6. 
but  this  rule  prevails,  though  bill  unaccompanied  bj  * 
.»  parate  written  acknowledgment,  584. 

when  such  holder  may  have  benefit  of  die  proof  of  theper* 
son  who  last  indorsed  it,  585.  [mark,  586. 

the  same,  though  trader  usually  indorsed  by  a  prink 
With  resect  to  V»e  number  of  parties,  586  to  589. 

creditor  may  avail  himself  of  all  collateral  securities  t* 

the  extent  of  20s.  in»the  pound. 
•  holder  of  a  bill  drawn  by  a  firm  on  another  firm  of  sine 
partners,  if  ignorant  of  their  partnership,  may  proveit 
~*  *  under  commission  against  both  firms,  586,  7. 

or  prove  against  same,  and  proceed  at  law  againstotker, 

587. 
and  a  person  may  prove  against  the  estates  of  the  prin- 
cipal surety  or  co-surety,  587. 
creditor  cannot  prove  against  the  joint  estate  of  bank- 
rupt partners,  and  estate  of  one  only,  587. 
but  must  elect,  587 
how  long  he  may  wait,  589- 
unless  there  is  a    urplus.  587-  [mission)  587. 

nor  can  a  joint  debt  be  proved  under  a  separate  com- 
except  for  the  purpose  or  assenting  or  dissenting  to  cer- 
tificate, and  getting  payment  out  of  surplus,  587. 
what  circumstances  will  alter  the  rule,  587. 
where  partners  are  concerned  in  other  trades,  the  P** 
per  of  one  firm  given  to  creditors  of  another)  w! 
may  take  dividends  from  both  estates,  5£8. 
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With  reefiect  to  the  number  of fiartice— (continued.) 

when  debts  are  joint  and  paid  by  a  bill  drawn  on  one 

debtor,  and  accepted  by   the  other,  he  may  prove 

against  both,  588* 
when  credit  joint  against  security  separate,  the  same  rule 

prevails,  588. 
and  vice  versa,  589. 
and  money  lent  to  different  partners  in  same  6rm,  and 

they  agree  to  consolidate  debt,  proof  may  be  against 

joint  estate,  589. 
fourthly*  To  what  extent  proof  may  be  made,  589  to  597. 

discounter  of  a  bill  entitled  to  full  proof  without  deduct- 
ing discount,  589. 
same  in  case  of  a  holder  of  a  bill  bought  for  less  than 

sum  due  on  it*  589. 
same  if  debtor  give  an  accommodation  bill  of  another 

for  larger  amount  than  debt,  589. 
aame  in  regard  to  holder  of  hill  pledged  as  security  far 

the  debt,  589. 
.  but  proof  to  this  extent  can  only  be  against  party  ta 

the  bill,  against  debtor  can  only  be  for  amount  of 

debt,  589. 
holder  may  prove   against  drawer,  acceptor,  and  in- 

dorsers,  and  receive  a  dividend  from  each   to  full 

amount  of  bill,  589. 
and  this  though  he  has  received  payments  on  account 

reducing  the  debt,  589,  90. 
but  under  a  commission  against  party  from  whom  bill 

obtained,  proof  of  what  really  due  is  allowed,  590. 
but  this  latter  case  only  extends  where  the  payment  was 

made  after  proof,  590. 
how  far  a  creditor  holding  paper  of  third  persons  as  se- 
curity for  his  debt,  may  prove  against  debtor  or  such 

persons,  590,  591. 
if  holder  of  a  bill  prove  under  one  commission,  and  a 

dividend  is  declared,  he  cannot  prove  under  another 

for  more  than  what  remains,  deducting  last  dividend, 

591. 
Advisable  for  holder  therefore  to  prove  under  all  as  soon 

as  possible,  591. 
of  proof  by  friendly  eociettee,  under  stat  33  Geo.  3. 

c.  54.  591  to  603. 
enactment  of  the  statute,  591,  2. 
decisions  on  it,  592,  3. 
interest,  now  much  recoverable*  593  to  595. 
proveable  when  ever  by  express  terms  of  instrument  it 

is  reserved,  593. 
or  where   there  is  an  agreement  that  the  debt  shall 

carry  interest,  593. 
or  on  notes  payable  on  demand,  not  reserving  it  where 

by  custom  of  trade  it  is  allowed,  593,  4. 
or  where  it  has  been  allowed  on  settlement  of  accounts 

between  the  pasties,  593,  4.  [certain,  594 

in  general  proveable  on  all  notes  payable  on  any  day 
how  much  recoverable,  594. 

never  in  case  of  insolvency  allowed  after  date  of  com- 
mission, 594. 
and  where  act  of  bankruptcy  ascertained,  no  interest 

allowed  after  that,  595. 

CO 
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Fourthly.  To  what  extent  proof  may  he  made— {continued.} 

and  in  cases  of  mutual  credit,  computation  of  it  stops 

at  same  time,  595. 
but  where  an  estate  turns  out  solvent,  creditors  maj 

claim  interest  up  to  time  of  payment,  595. 
5/.  per  cent,  legal  rate  allowed,  595. 
of  the  re-exchange,  595,  596. 
Fifthly.  The  time  of  proving  and  making  claim,  596  to  59 T. 
no  unnecessary  delay  should  take  place,  596. 
and  except  in  case  of  gross  laches,  creditors  may  prove 
at  any  time,  596.  ftice,  596,  7. 

when  creditor  proves  after  dividend  declared,  the  prac- 
when  a  party  cannot  prove,  advisable  to  make  claim  as 
soon  as  possible,  597. 
Sixthly.  The  mode  and  term*  oj  proof  and  remedy  for  dividend^ 
597  to  604. 

ordinary  proofs  by  oath,  598. 

forms  of  depositions,  598,  and  see  Appendix,  657  to 

660.— .(See  ««  Precedent:") 
what  ought  to  be  stated  in  the  depositions,  598. 
every  security  must  be  produced,  and  marked  by  com- 
missioners, 598. 
party  inserting,  on  proving  must  deliver  up  security,  or 
apply  to  sell,  pledge,  599.  [be  delivered  up,  599. 

what  have  been  deemed  pledges  or  securities  which  must 
party  having  a  debt,  partly  proveable  and  partly  not, 

may  apply  same  to  debt  not  proveable,  599. 
in  what  other  causes  be  may  do  so,  599. 
but  where  the  bill  was  not  deposited  as  a  pledge,  bat 
indorsed,  holder  may  prove  his  debt,  or  proceed  at 
law,  599,  600. 
of  proceeding  at  law,  and  proving  also,  600,  1. 

direction  of  statute  49  Geo.  3.  c.  121,  in  this  re- 
spect, 600,  1. 
observations  on  it,  600,  1 . 
Reducing,  expunging,  and  restoring  proofs  601,  2. 

when  after  proof  made,  any  thing  appears  so  as  to  re- 
duce or  discharge  debt,  it  may  be  reduced  or  dis- 
charged accordingly,  601. 
what  will  amount  to  the  one  or  the  other,  601,  2. 
when  proof  may  be  restored  for  benefit  of  another  party, 

602,  3. 
remedy  to  recover  dividends,  603,  4. 
enactment  of  the  stat.  49  Geo.  3.  in  this  respect,  603. 
Seventhly.  The  consequence  of  not  proving,  and  the  effect  of  certi- 
ficate, 604  to  607. 
the  effect  of  certificate,  and  how  far  bankrupt  discharged 

thereby,  604. 
in  what  cases  the  certificate  is  no  bar,  604r  5. 
bankrupt  discharged  from  a  debt  in  one  firm,  cannot 
be  charged  by  creditor  with  the  same  debt  in  another, 
606. 
but  sometimes  the  creditor  is  able  to  shape  his  action  as 

a  tort,  in  which  case  certificate  no  bar,  606,  7. 
effect  of  certificate  avoided  by  a  fresh  contract,  607. 
V.  Of  mutual  credit  and  eet-offy  607  to  617. 
.    General  observations  and  statutes,  607  to  617. 

mutual  demands  may  be  6et  off  against  each  other,  608. 
enactment  of  the  stat.  5  Geo.  2.  c.  30,  in  this  respect,  608. 
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V.  Of  mutual  credit  and  set-off— (continued.) 

46  Geo.  3.  c.  135.  608,  9.  [word  "  debt,"  609. 

in  these  statutes  the  word  "  credit"  more  effective  than  the 
arranged  under  three  heads  ;  [founded,  609  to  612. 

1.  The  nature  of  the  debt,  and  consideration  upon  which 
what  debt  may  be  set  off,  609  to  612.  [610. 

legacy  after  admission  by  executor  may  be  set  off, 
illegality  of  consideration  will  not  prevent  the  set- 
ting off  what  is  equitably  due,  610. 
and  if  assignees  confirm  acts  of  bankrupt  by  suing 
in  assumpsit,  instead  of  for  a  tort,  set-off  allowed, 
611. 
The  parties  between  whom  the  mutual  credit  may  exist, 
612  to  613.  *  [612. 

debt  must  be  due  from  both,  in  their  own  right, 
a  joint  debt  cannot  be  set  against  a  separate  one,  612. 
governed  by  same  rules  as  prevail  at  common  law, 

612. 
under    separate    commissions    set    off   disallowed 
against  a  separate  creditor  indebted  to  partner- 
ship in  a  larger  sum,  613. 
in  what  other  cases  allowed,  613. 
3.   Time  when  the  debt  or  credit  arose,  614  to  617. 

both  debts  must  accrue  before  bankruptcy,  or  two 
months  before  commission,  in  case,  of  a  secret 
act,  614. 
yet  if  such  debt  be  a  credit,  though   not  before 

the  act,  it  may  be  set  off,  61 4. 
if  demand  arise  orv  a  bill  payable  after,  but  made 

before  bankruptcy,  set  off  is  allowed,  614. 
a  bill   payable  unconditionally  given  to  a  surety, 

may  be  set  off,  615. 
and  a  person  lending  notes  of  hand,  and  receiving 
a  memorandum,  may  set  off  amount  of  any  note 
paid  by  him  after  bankruptcy,  against  sum  due 
from  him  to  the  bankrupt,  615. 
a  bill  or  note  indorsed  after  bankruptcy  cannot  be 

set  off,  though  it  may  be  proved,  615. 
and  therefore  incumbent  on  such  person  to  show 
that  he.  got  the  bill,  8tc.  before  bankruptcy,  615. 
possession  by  payee,  how  far  evidence  of  the,  61 5. 
what  other  evidence  sufficient  in  this  respect,  615. 
a  bill  bona  fide  indorsed  before  act  of  bankruptcy, 
and  taken  up  and  paid  by  him  after  such  act  can- 
not be  set  off,  616. 
provision  of  the  stat.  46  Geo.  3.  c.  135.  in  relation  to 
mutual  credit,  617. 

VI.  General  effect  of  bankruptcy  on  the  property  of  the  bankrupt,  and 
of  others,  617  to  624. 

arranged  under  two  heads,  617. 

1.  The  property  of  the  bankrupt,  and  contracts  entered  into  by 
hi?n,6\7  to  619. 
property  of  the  bankrupt  in  bands  of  assignees  general- 
ly affected  as  if  in  his  own  hands,  617. 
assignment  of  a  debt  for  value  by  bankrupt  before  bank- 
ruptcy, when  binding  on  assignee,  617,  18. 
indorsement  of  a  bill  after  bankruptcy,  but  delivered  be- 
fore it  is  valid,  618. 
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1.  The  property  of  the  bankrupt,  and  contract*  entered  into 
by  him— (continued.) 
and  if  bankrupt  not  beneficially  interested,  he  may  do 

any  act  respecting  it  as  if  he  were  not  bankrupt,  618. 
where  bankrupt  drew  a  bill,  partly  for  Talue  and  partly 

not,  how  much  conveyed  by  his  assignment,  618. 
assignees  cannot  hold  any  property  obtained  by  the 

bankrupt  by  fraud,  618. 
when  bills,  Sec.  indorsed  after  bankrupt  had  dishonour- 
ed others,  may  be  retained,  618. 
indorsement  after  secret  act  of  bankruptcy,  protected 

by  statute,  619. 
what  other  payments  protected  by  statute,  619. 
acceptance  of  bills  does  not  bar  vendor's  right  to  stop 

goods  in  transitu  upon  bankruptcy  of  vendee,  619. 
%  the  property  of  other*,  619  to  623. 

a  banker  has  a  general  lien  on  bills  paid  into  his  hands 

generally,  619. 
a  person  has  a  lien  on  all  property  in  his  hands,  lor 

which  he  has  accepted  a  bill  after  the  bankruptcy  of 

the  owner,  630. 
property  in  possession  of  bankrupt,  though  he  lie  not 

the  real  owner,  will  pass  to  his  assignees,  620. 
in  case  of  the  bankruptcy  of  a  factor  or  banker,  or  other 

person,  what  liens  allowed  on  bills  in  their  bands, 

620,  1,  3. 
but  bills  delivered  to  a  banker  expressly  on  term*  of 

discount,  assignees  entitled  to  them,  623. 
what  other  cases  assignees  entitled.  623. 

VII.  Precedents  of  depositions  in  case  of  bankruptcy.— (See  u  jiftpen- 
dix.%*  u  Precedent*." 

VIII.  Miscellaneous  Points. 

don't  affect  obligee's  right  of  action  after  assignment,  lOu 
of  one  partner  disables  him  from  using  name  of  firm,  so  as  to  ren- 
der co-partners  liable,  46.  149. 
on  bankruptcy  of  stock  broker's  proof  under  commission,  of  pro- 
missory notes  given  upon  a  stock-jobbing  transaction,  how  far 
restrained,  102. 
as  far  as  it  regards  transfers,  relates  only  back  to  the  time  of  the 
suing  forth  of  the  commission,  152.  [ment,  157. 

a  trader  cannot,  in  contemplation  of,  make  a  voluntary  indorse- 
but  it  must  appear  that  such  indorsement  was  in  contemplation 

of  bankruptcy,  1 57.— (See  «  Fraudulent  Preference*9) 
if  bill  transferred  through  urgency  of  the  demand  the  contempla- 
tion of  secrecy  in  the  transaction  will  not  vitiate,  157. 
bill  returned  to  indorsers,  in  contemplation  of,  is  not  a  fraudulent 

preference,  158. 
of  a  drawer  and  acceptor  of  bill,  Sec.  gives  indorsee  a  lien  on 

drawer's  effects  in  hands  of  acceptor,  182. 
of  the  acceptor  of  an  accommodation  bill,  indorser  for  like  accom- 
modation who  pays  the  bill,  may  prove  under  the  commission, 
189. 
*  of  the  drawer  when  it  prevents  drawee  from  accepting  or  paying 

320,  221— -(Vide  tit. «  Bankrupt.") 
after  secret  act  of  by  trader,  consigning  goods  to  a  factor,  how  far 

such  factor  is  obliged  to  repay  the  money  to  assignees,  331. 
accommodation  acceptor,  holder  of  a  counter  bill  given  as  an  in- 
demnity by  the  drawer,  may  prove  under  drawer's  commission 
of,  255. 
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notwithstanding  the  bankruptcy  of  the  drawer  of  an  accomtnoda  • 

dation  bill,  acceptor,  may  retain  money  of  a  drawer's  in  his  hand* 

till  bill  be  due,  255.  [of  dishonor,  272. 

of  the  drawee  of  a  bill  no  excuse  for  omission  to  give  due  notice 

the  same  with  regard  to  drawer  or  indorser  of  a  bill,  or  indorser 

of  a  note,  277  292 
of  drawer  after  drawing  bill,  if  acceptance  refused,  holder  may 

immediately  prove  under  the  commission,  298. 
on  bankruptcy  of  the  drawer  or  drawee,  equity  will  compel  an 
acceptor  supra  protest,  to  resort  to  drawer's  estate,  314.— (See 
«  Acceptance  supra  protest.99) 
of  the  acceptor  of  a  bill,  does  not  excuse  omission  of  presentment 

for  payment,  317. 
of  an  agent  having  received  money  from  maker  of  a  note  to  pay, 
offers  it  to  holder  who  cannot  find  note  on  bankruptcy  of  agent, 
maker  still  liable,  357. 
after  notice  of  an  act  of  bankruptcy,  banker  cannot  pay  the  check 

of  his  customer,  360. 
but  till  a  commission  has  issued,  bankrupt  may  sue,  360. 
holder  of  a  bill  giving  time  to  acceptor,  who  afterwards  commits 
a  secret  act  of  bankruptcy  and  pays  them,  such  payment  is  not 
in  the  usual  course  of  trade,  362. 
A.  having  got  a  verdict  against  B.  who  then  Commits  an  act  of, 
and  A.  without  notice,  take  a  bill  from  B.  which  is  duly  paid, 
A.  must  refund  to  B's  assignees,  362. 
the  same  where  bankers  have  accepted  accommodation  bills  for  a 
trader  who  then  commits  an  act  of  bankruptcy,  but  before  com- 
mission issued,  lodges  money  with  them  to  pay  them,  362,  3. 
the  same  where  bankers  paid  a  bill  for  acceptor  after  a  secret  act 
of  bankruptcy,  and  he  remitted  them  money  to  pay  themselves, 
362,  3. 
the  same  if  they  pay  a  check  drawn  on  them  after  a  secret  act  of 
'  bankruptcy,  they  cannot  retain  money,  received  to  cover  such 
check,  363,413. 
when  money  recovered  against  a  bankrupt  in  an  action  on  a  pro- 
missory note  paid  by  him  after  a  secret  act  of  bankruptcy,  it 
may  be  recovered  again  by  the  assignees,  363. 
one  count  of  the  statute,  46  Geo.  3.  c.  135.  363,  4. 
since  this  statute  the  19  Geo.  2.  c.  32*  can  only  come  in  question 
when  payment  made  within  two  months  before  suing  out  com- 
mission, 364, 
holder  of  an  accommodation  bill,  may  prove  under  drawer's  com- 
mission, though  he  has  accepted  security,  and  given  time  to 
acceptor,  377. 
Effect  at  law  of  proving  under  a  commission  of  bankruptcy,  384  to  387. 
if  acceptor  he  a  bankrupt,  holder  may  prove  under  commission 

without  assent  of  other  parties,  384. 
but  he  must  give  regular  notice  of  non-payment,  384. 
if  holder  of  a  bill  prove  under  indorsees  commission,  and  after- 
wards compound  with  acceptor,  such  proof  must  be  expunged, 
387. 
in  case  of  bank  notes  cannot  be  followed  as  distinguishable  from 

other  money,  425. 
when  acceptor  of  a  bill  is  bankrupt,  and  holder  prove  under  com- 
mission} but  who  has  not  got  certificate,  he  may  be  arrested  and 
sued  by  the  drawer  if  he  has  taken  it  up,  439. 
must  be  specially  pleaded,  480. 

to  establish  a  set-off  against  assignees  of  bankrupt)  evidence  of  pos* 
session  of  a  bill,  Sec.  before  bankruptcy  must  be  given,  509. 
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but  if  the  act  were  several,  evidence  of  possession,  two  calendar 

months  before,  is  enough,  509.— (See  "Evidence") 
of  a  firm,  when  it  will  not  affect  the  competency  of  one  of  the 

members,  proving  that  another  had  no  authority  to  draw  in 

name  of  firm,  528.— (See  "  Witnea*:9 
a  person  released  fsora  liability  by  bankruptcy,  and  certificate,  is 

a  competent  witness  to  an  action  on  a  bill,  the  payment  of  which 

he  guaranteed,  531.  [See  "  Damage*.") 

what  amount  of  bill  may  be  proved  under  two  commissions,  in,  556. 
case  of,  where  bills,  &c.  carry  interest,  537. 

BANKRUPT.— {See  «  Bankruptcy*"  «  Fraudulent  Preference.") 

who  has  assigned  over  a  bond  before  his  bankruptcy,  msy  sustain  an 
action  on  it,  10*  [of  firm,  46. 

one  partner  who  has  become  a  bankrupt,  is  disabled  from  using  name 

this Tule  qualified,  154,  5. 

a  contract  made  in  consideration  of  signing  certificate  void,  103. 

who  has  obtained  his  certificate  in  a  foreign  country,  cannot  be  sued 
in  England,  or  an  instrument  drawn,  and  to  be  performed  there,  12a 

cannot  transfer  bills,  fee.  149.— (See  "Bankruptcy.") 

after  a  secret  act  of  bankruptcy,  cannot  transfer  bills,  &c.  by  indorse* 
raent,  149.  but  see  154.  155. — 19  Geo.  2.  c.  32.  [149. 

doubtful  whether  the  solvent  partner  without  assignee's  consent  can, 

nor  should  a  declaration  on  such  note  state  the  joint  indorsement,  150. 

a  trader  who  has  become  bankrupt,  may  indorse  a -bill  delivered  be- 
fore his  bankruptcy,  150.  [them,  150. 

and  if  he  and  his  assignees  refuse  to  do  so,  Chancellor  will  compel 

estate  liable  to  the  costs  of  such  a  proceeding,  150.         [signees,  151. 

no  estate  in  which  he  is  not  beneficially  interested,  passes  to  his  as~ 

may  transfer  an  accommodation  bill,  151.  [dation,  151. 

a  bill  drawn  for  a  sum  of  money,  part  of  which  is  for  his  accommo* 

but  such  indorsement  is  only  valid  as  far  as  that  accommodation  sum 
goes,  151. 

when  they  transfer  bills  before  the  suing  forth  of  commissions,  by 
statute  19  Geo.  2.  c.  32.  152. 

enactment  of  that  statute,  152.  361. 

decisions  on  the  venue,  361,  2,  3. 

doubtful  whether  promissory  notes  are  within  this  statute,  153.  362. 

a  bill  indorsed  by  after  an  act  of  bankruptcy,  but  paid  before  the  issu- 
ing of  a  commission,  is  within  this  statute,  154. 

by  a,  for  a  debt  for  goods  sold  and  paid,  after  the  issuing  thereof,  it  is 
valid,  154. 

that  such  transfer  is  only  valid  when  there  are  no  suspicious  circum* 
stances  of  insolvency,  155. — (See  "Insolvency") 

payments  made,  and  contracts  entered  into  by  a  bankrupt,  two  menths 
before  the  dale  of  commission,  when  valid,  156. 

indorsement  of  a  bill  by,  by  way  of  fraudulent  preference,  invalid,  156. 

(See  "  Fraudulent  Preference.9*) 
but  a  creditor  pressing  a  trader  to  give  such  indorsement,  the  inten- 
tion of  the  latter  to  become  bankrupt,  cannot  be  called  in  to  vitiate 
it,  157. 
uncertificated  after  the  commission  issued,  receiving  a  npte,  legal  in- 
terests vest  in  his  assignees,  158. 
when  it  does  not,  158. 

when  a  banker  has  become  a,  bill,  &c.  deposited  with  him  as  went, 

does  not  vest  in  his  assignees,  158.  176.  [158. 

but  if  such  banker  has  discounted  any  of  them,  the  rule  is  otherwise, 
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holder  of  a  bill  to  which  a,  is  a  party,  is  allowed  to  set-off  his  claim  on 

him  against  the  amount  of  the  bill,  182.— (Sec  «  Set. off.") 
proof  was  allowed  under  a  commission  in  respect  to  a  bill  stated  to  be 

lost,  197.  [valid,  220. 

payments  made  to  a  bankrupt  without  knowledge  of  his  being  so,  when 
drawee  ought  not  to  accept  after  knowledge  of  drawer's  having  be- 
come bankrupt,  221. 
that  if  he  accepts  without  such  knowledge,  a  payment  of  the  bill  after 

he  is  acquainted  with  the  fact,  is  valid,  222. 
when  a  draft  drawn  on  a  debtor  who  is  a  bankrupt,  vests  the  debt  in 

the  person  who  holds  such  draft,  254. 
and  such  person  may  proceed  in  equity  against  the  assignees,  253,  4. 
a  party  to  a  bill  becoming  a  bankrupt  before  it  becomes  due,  another 

guarantying  the  payment  of  it,  is  not  entitled  to  notice  of  dishonor, 

265. 
when  drawer  or  indorser  of  a  bill,  or  indorserofanote,  is  a  bankrupt, 

notice  of  dishonor  may  be  given  to  him  or  his  assignee,  277.  295. 
if  acceptor  becomes  a,  holder  of  a  foreign  bill  may  protest  for  better 

security,  509,  [a  bankrupt)  309. 

but  acceptor  is  not  compelled  to  give  this  security,  if  drawer  become 
may  sue  his  debtor  for  what  he  owes  him,  at  any  time  before  commis- 
sion issued,  if  debtor  pays  he  is  liable  to  refund,  360. 
but  defendant  may  safely  pay  money  into  court,  and  prevent  further 

costs  after  action  brought,  260,  1. 
payment  made  to  a  bankrupt,  will  in  all  cases  discharge  the  person 

making  it,  if  he  had  not  notice  of  the  fact,  361 . 
and  a  person  giving  acceptance  in  discharge  of  a  debt,  may  pay  same, 

though  he  has  afterwards  heard  of  the  bankruptcy,  361. 
payment  of  a  bill  by  a  bankrupt  under  arrest,  and  after  a  secret  act  of 

bankruptcy,  when  valid,  362. 
otherwise  if  made  by  way  of  fraudulent  preference,  362. 
what  evidence  must  be  given  to  establish  a  set-off  against  assignees  of 

bankrupt,  509 (See  M  Evidence,"  «  Bankruptcy?  «  Set-off?*) 

BARON  AND  FEME.— (See  «  Feme  Covert?  "  Married  Women.99) 

BASTARD, 

a  promissory  note  given  to  indemnify  a  parish  from,  is  illegal)  97. 

BEARER.— (See  *  Transfer  by  Delivery:*) 

bills  payable  to,  transferable  by  delivery,  83. 

bills  payable  to  fictitious  persons,  when  may  be  declared  on,  and  treat- 
ed as  billfl  payable  to  hearer,  83.  457.  170. — (See  "  Fictitiout  Per- 
•on.99) 

if  the  declaration  on  bill  payable  to  bearer  avers  an  indorsement,  it 
must  be  proved,  462. 

when  he  must  prove  consideration  given  by  him  on  prior  party,  89. 5 1 1. 

BELLMAN, 

a  letter  containing  a  bill  delivered  to,  in  the  street,  and  lost,  the  per- 
son sending  it  must,  it  is  said,  bear  the  loss,  204,  287. 

BETTER  SECURITY.— (See  "  Security.99) 
protest  for,  309,  1 0. 

BILLS  OF  EXCHANGE (See  "  Small  Bill*.") 

defined^  and  nature  of, 

general  nature  and  utility  of,  1  to  6. 
a  simple  contract  debt,  2. 
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defined^  and  nature  of— (continued.) 

bona  notabilia,  following  the  person  of  the  debtor,  2« 
not  a  good  donation,  mortis  causa,  2. 
must  be  sued  within  six  years  after  due,  3. 
not  goods  and  chattels,  and  does  not  pass  by  a  bequest  of  all  tes- 
tator's u  property  in  a  particular  house,"  3. 
cannot  be  taken  in  execution,  or  as  distress  for  rent,  3. 
History,  origin,  invention,  and  use  of,  3  to  6. 
preferable  as  a  security,  and  why,  4* 
disadvantages  of,  and  what,  6. 

the  bad  effects  of  an  undue  use  of  accommodation  bills,  5. 
Peculiar  properties  of,  5  to  14. 
need  no'  be  witnessed,  118. 
it  may  be  assigned  so  as  to  vest  legal  and  equitable  interest  in  at* 

signee,  6,  7,  141, 
as  to  consideration  being  implied,  6  to  7.  12  to  14.— (Vide  tit 

"  Consideration.'9) 
the  holder's  right  of  action  not  affected  by  any  act  of  the  drawer 

or  acceptor,  6. 
why  exempted  from  the  general  doctrine  of  non-assignment  of  a 

chose  in  action,  1 1  - 
why  exempted  from  the  general  doctrine  that  in  parol  contract*, 

consideration  must  be  proved,  1 3. 
when  the  consideration  may  be  gone  into,  13. 
the  reason  why  the  law  gives  it  so  much  effect,  1 3.  14. 
His  tor  it,  general  nature,  and  use  of  foreign  bills,  1 4  to  16- 
bilis  of  exchange  are  foreign' and  inland,  14. 
what  are  foreign,  and  what  inland,  14. 
time  when  foreign  bills  were  first  invented,  doubtful,  14. 
supposed  to  have  been  invented  by  the  Jews  and  Lombards,  15. 
supposition  refuted,  15.  [1581,15. 

the  whole  extremely  uncertain,  but  thought  to  be  about  the  year 
the  courts  gave  effect  only  at  first  to  bills  drawn  between  mer- 
chant-strangers, and  merchant-english;  but  afterwards  general- 
ly extended,  15. 
History,  general  nature,  and  use  of  inland  billet  16*  !?• 
why  so  called,  16. 
time  when  first  made,  1 6* 

special  custom  deemed  necessary  to  support,  16. 
formerly  only  valid  as  between  merchant  and  merchant,  16. 
afterwards  generally  extended  to  all  persons,  10. 
distinction  taken  between  bills  payable  to  order  or  to  bearer,  IT. 
inland  bills  and  foreign  bills  governed  by  nearly  the  same  rules,  XT. 
Of  the  partite  to  a  bill  or  note,  and  modes  of  becoming  such,  1.  and  18 
to  52. 

Who  may  be  parties  to  a  bill,  18  to  26.  [lity,  IS. 

all  persons  having  capacity,  and  subject  to  no  legal  disabi- 
but  with  alien  enemy  in  general  void,  1 8. 
when  not,  18. 

ecclesiastics  may  be  parties  to,  in  England,  19. 
otherwise  in  France,  19.  [arrest,  19. 

attornies  may,  and  do  not  thereby  lose  their  privilege  from 
corporations  may  under  certain  restraints,  20. 
a  joint  body  exceeding  six  in  number  may  not  be  parties  to  st 

any  less  time  than  six  months,  20b 
Bank  of  England  exempted,  20.  [in  number,  20. 

members  of  a  commercial  firm  may,  although  exceeding  six 
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Of  the  parties  to  a  bill,  cfc— {continued). 

Who  may  be  parties  to  a  bill— (continued).  ["  Infant9*) 

infants  cannot  in  general  be,  even  for  necessaries,  20. — (See 
ferae  coverts,  when  not,  20. — (See  "  F?me  Covert") 
bill  made  to  a  feme  sole  vests  in  husband  after  marriage,  25. 
but  incapacity  to  contract  by  any  one  of  the  parties  to,  does 

not  invalidate  it  as  against  the  rest,  26. 
except  in  the  case  of  an  indorsement  by  a  feme  covert,  26. 
in  an    action    infancy  of  indorser    no  defence  to  by,  or 
against  the  drawer  or  acceptor,  26. 
Of  the  number  of  parties  to,  and  mode  of  becoming  such,  26  to  52. 
Number  of  parties  to,  1.  27. 

generally  three,  though  not  necessary  to  be  three,  2r. 

valid  where  there  is  only  one  party  to  it,  9.7. 

how  to  declare  on  such  a  bill,  2,7. 

how  to  declare  on  a,  when  the  word  "  at"  is  inserted  before 

the  name  of  the  drawees',  instead  of  "  to,"  28. 
acceptance  su pra  protest.— (See  "Acceptance  Supra  Protest.*) 
payment  of  supra  protest  makes  a  person  a  party,  SO.— (See 
"  Payment  supra  Protest.") 
Jfode  of  becoming  a  party  to  a  bill,  30  to  52. 

a  person's  name  or  the  style  of  firm  must  be  on  a  bill,  to  make 

him  a  party  to  it,  30. 
but  this  may  be  either  by  his  own  act,  or  by  an  agent,  or  by  a 
partner,  SO  to -52. 
By  agent,  30  to  S9.— (See  M  Agent.") 

when  agent  cannot  and  when  he  may  indorse,  accept,  or 

draw,  so  as  to  charge  principal,  32  to  34. 
where  he  cannot  negotiate  them,  S3.  [ceived,  33. 

evidence  of  such  usage  at  Navy  Pay-office  will  not  be  re- 
drawn on  the  vendee  of  goods,  by  a  broker  on  account  of  his 
principals,  the  broker  liable  on,  §7. 
By  partner,  39  to  52. — (See  "  Partner.*9) 

drawn  by  one  party  in  blank,  who  dies,  and  then  circulated, 

survivors  liable  on,  49.  [by  one  bad,  49. 

drawn  by  two  persons,  and  both  signing  name,  indorsement 

drawn  by  one  partner  without  statins;  that  it  was  in  name  of 

his  firm,  binds  only  such  partner,  31. 
when  addressed  to  two  distinct  persons,  must  be  accepted  by 

both,  52. 
if  not,  bill  must  be  protested,  52, 
The  form  of  in  general,  53  to  118. 

no  particular  set  of  words  necessary,  53. 

an  instrument  partly  resembling  a  bill,  and  partly  a  note,  may  be 

treated  as  either,  28,  n.  1.56. 
advisable  to  draw  them  according  to  the  forms  given,  54. 
for  less  than  5l.  certain  forms  necessary,  Bank  of  England  ex* 

empted,  54. 
for  less  than  205.  void,  54. — (See  "  Small  Bills  and  Notes.") 
for  less  than  5/.  void,  if  not  according  to  a  particular  form,  54. 
The  general  requisits  of  a  bill,  55  to  64. 

two  qualities  necessary  to  the.  validity  of,  55.  ["  Condition.") 
must  be  payable  at  all  events,  55. — (See,u  Contingency"  and 
must  not  be  payable  out  of  a  particular  fund,  55>  6.  252.  [55. 58. 
must  be  for  payment  of  money  only,  and  not  to  do  any  other  act, 
what  has  been  considered  a  condition,  &c.  so  as  to  invalidate  a 
bill,  55, 6, 7,  8.  #  [will  make  it  good,  59. 

bad  at  first  in  either  of  these  particulars,  no  subsequent  occurrence 
and  such  instrument  cannot  be  declared  on  as  a  bill,  59. 
(5) 
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The  general  requisite  of  a  bill — (continued). 

though  good  on  the  face,  yet  if  it  appears  bj  an  indorsement  m 

it  to  be  payable  on  a  contingency,  it  is  bad,  59,60. 
payable  on  an  uncertain  event  is  only  a  special  agreement,  and 

must  be  declared  on  as  such,  60. 
a  written  stipulation  to  renew  on  a  separate  paper,  when  will  qua- 
lify the  liability,  though  not  vitiated,  61. 
the  wish  of  payee  to  indulge  maker  expressed  in  a  memorandum, 

is  not  a  contingency,  61. 
but  parol  evidence  of  such  wish  is  not  admissible,  61. 
and  written  evidence  of  such  wish  will  afford  no  defence,  61. 
but  payable  on  an  event  that  must  happen,  is  good,  62. 

of  public  notoriety,  good,  62. 
of  moral  certainty,  good,  62. 
for  instances  and  examples,  63. 

when  a  statement  of  a  particular  fund  will  not  vitiate,  63. 
for  instances  and  examples,  63,  4.  [ceived."9) 

not  bad  if  the  consideration  be  inserted,  64.— (See  -c  Value  Be- 
for  instances  and  examples,  64. 
Their  particular  parts  and  requisits,64  to  118. 
The  form  of  a  foreijrn  bill,  66. 
inland  bill,  66. 
Stamp  duty  on,  67  to  76. — (See  "  Stamp.")  [in  law,  7?. 

cannot  be  stamped  after  drawn,  but  if  they  are,  they  are  available 
Place  where  made,  76.— ( See  «■  Mace")  ["  MteratumS} 

Of  the  date,  76  to  78.—- (See  "  Vote,"  for  alteration  in  respect  to,  see 
Sum  payable,  78.  '  prill,  TS. 

no  necessity  for  the  superscription  of  sum  if  it  be  stared  in  the 
advisable  and  usual  to  be  set.  forth  in  figures  and  words,  78. 
ought  to  be  expressed  in  tha  body  of  bill,  but  if  omitted  aided  by 

the  superscription,  86. 
if  it  be  different  in  the  body  to  that  in  the  superscription,  that  ia 
the  body  will  be  taken  to  be  the  sum  payable,  86. 
Time  of  payment,  78  to  80.— (For  alteration  in  respect  to,  see  "  (JHUer- 
ation,"  130  to  136.) 

a  French  ordinance  requires  to  state  time  of  payment,  78. 
though  not  necessary  in  England,  and  when  no  time  is  stated  they 

are  payable  on  demand,  79. 
advisable  however  to  do  so,  and  usual  to  write  in  words,  and  some- 
times to  state  both  old  and  new  style,  79. 
time  of  payment  may  be  at  any  length  of  time,  79. 
foreign  and  inland  may  be  drawn,  payable  on  demand,  at  sight,  at 
days,  weeks,  months,  or  years,  but  foreign  usually  drawn  at 
usances,  79. 
intended  to  be  payable  on  demand,  drawn  payable  at  sight.  79. 
time  of  payment. — (See"  Presentment  for  Payment") 
Request  to  pay,  80. 

ought  to  be  ordered,  but  a  request  is  sufficient,  80. 
Of  several  parts,  80. 

if  foreign  and  only  drawn  in  one  part,  and  that  to  it,  drawee  com- 
pellable to  ffive  another,  81. 
how  a  foreign  oill  ought  to-be  drawn,  81. 
consequences  of  an  omission  to  insert  the  usual  proviso,  81. 
each  of  the  parts  must  be  stamped  and  delivered  to  payee,  81. 
forgery  of  an  indorsement  of  payee  does  not  pass  any  interest, 
and  an  action  may  be  sustained  on  the  other  parts,  81. 
To  whom  payable,  82  to  85.— (See  "  Bearer"  «  Fictitious  Person.*9) 
must  in  general  be  specified,  81.  [drawer,  81 

but  if  it  is  pot,  holder  may  fill  up  the  blank,  and  recover  again* 
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2b  whom  payable^— (continued). 

otherwise  in  an  action  against  acceptor,  without  express  authority 

to  fill  up  the  blank,  82. 
these  bills  forbidden  in  France,  83. 
when  drawn  in  blank  abroad,  and  filled  up  in  England,  no  stamp 

required,  70. 
mis-spelling  the  name  maybe  rectified  by  parol  evidence,  82. 
where  misdescriptions  of  the  payee  will  not  vitiate,  83.  [83, 

payable  to  bearer,  or  I.  S.or  bearer,  may  be  transferred  by  delivery, 
payable  to  a  fictitious  person  may  be  declared  on,  and  used  as 
bills  payable  to  bearer,  83.  170.456. — (See  u Fictitious  Payee") 
may  be.  payable  to  drawer  himself,  because  there  need  not  be  three 

parties  to  it,  85.- 
may  be  payable  to  one  for  the  use  of  another,  85. 
may  be  payable  to  a  feme  covert,  but  it  vests  in  husband,  85. 
payable  to  order,  8o  to  86.— j(S»e  M  Order.") 

the  modes  of  making  a  bill  transferrable,  86. 
sum  payable,  86  to  87.— {See  ante,  376.)  [97. 

now  far  a  person  who  guarantees  a  bill  for  a  given  sum  is  liable, 
foreign  may  be  for  any  sum,  otherwise  with  inland,  87.— {See 
"  Small  BdLs.") 
of  the  words  "  value  received,"  87  to  88.-— (See  u  Value  Received.") 
of  the  consideration  necessary.-— (See  °  Consideration?  u  J&ccommih 
dation  Bills,"  «  Gaming,"  and  *J  Usury r ) 

if  given  for  spirits  sold  in  less  quantities  than  20s.  value,  bad,  103. 
for  apprentice  fee  and  indenture  void,  when  bad  and  when 

not  bad,  103. 
on  an  illegal  consideration,  and  a  third  person  get  it, 
knowing  of  such  illegal  act,  or  after  it  became  due,  he 
cannot  recover,  103- 
on  a  consideration  illegal  by  statute  in  part  or  in  whole, 
a  bona  fide  holder,  even  without  notice,  cannot  recover, 
104.— sBliter  now  in  Usury,  Appendix,  692. 
otherwise  where  it  is  not  so  expressly  declared  by  stat.  105. 
founded  on  a  good  consideration,  but  indorsed  over  by  payee  for 
an  usurious  agreement,  how  far  void,  104.— Appendix,  692. 
of  discounting  a  bill,  107  to  108,— (See  "  Discount?  «  Interest.") 
of  the  direction  to  place  it  to  account,  115. 

this  direction  is  wholly  unnecessary,  115. 
of  the  words  as  u  per  advice,"  115. 

when  these  words  are  proper,  and  their  effect  on  the  payment,  115. 
drawer's  name,  115.— (See  "  Drawer.99) 
direction  to  the  drawee,  1 17.— (See  "  Drawee.") 
place  of  payment,  1 17,  321,  2,  3.— (See  *  Place.") 
How  to  be  construed  and  given  effect  to,  i  IB  to  122. — (See  *  Construc- 
tion," "  Holder.99) 

are  to  be  more  liberally  construed  than  ony  other  instrument,  1 1 9. 
indorsement  waived  of  a  bill,  is  payable  to  a  fictitious  payee,  1 19. 
are  to  be  given  effect  to,  according  to  the  law  of  the  country  where 

drawn,  and  where  to  be  paid,  120, 301. 
the  time  of  payment  to  be  reckoned  according  to  the  laws  of  the 

place,  where  a  bill  is  drawn,  if  payable  after  date,  120. 
otherwise  if  payable  at  any  other  time,  as  days,  &c.  120. 
the  remedy  in  case  of  non-payment,  &c.  is  according  to  law  of 
place,  where  bill  to  be  paid,  121.— (See  «  Arrest?  «  Foreign 
Laws.") 
when  new  cases  arise  on  the  construction,  court  will  consult  with 
merchants,  i£2. 
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Of  the  delivery  of  a  bill  to  payee,  and  effect  thereof  \  122  to  130*— (See 
*  Debt."  J 
a  delivery  not  essential  to  vest  legal  interest  in,  122. 

to  a  creditor  in  discharge  of  a  debt,  precludes  him  from 
suing  on  original  contract,  123. — (See  "  Debt") 
"otherwise  if  the  terms  of  the  agreement,  in  which  such  discharge 
.   is  given,  are  not  strictly  complied  with,  124.        [security,  1£4. 
a  delivery  of  a  bill  or  note,  how  far  prejudices  a  pri«*r  specialty 
delivered  on  the  balance  of  accounts  in  an  action  on  bill,  the  de- 
fendant can  not  impeach  the  charges,  125. 
of  the  effect  of  taking  a  bill,  125. 

plaintiff  must  shew  that  he  has  used  due  diligence  to  obtain  ac- 
ceptance and  payment,  and  in  default  thereof  given  due  notice, 
126. 

it  in  conclusive  evidence  of  the  9um  due,  125. 
it  extinguishes  prior  debt  go  far  that  in  an  action  on  such  debt 
proof  on  part  of  defendant  that  he  gave  a  bill  or  note  for  sum 
du*\  compels  plaintiff  to  prove  that  it  was  dishonoured,  and  no- 
tice given,  126. 
but  wiioie  such  bill  was  given  by  the  defendant,  but  who  was  no 
ptrty  to  it,  no  proof  of  notice  of  the  dishonour  is  necessarr, 
127. 
Of  the  effect  of  an  alteration  of  a  bill  or  note,  130  to  136.  251.r— {See 

"  JHtti-ahon.*)  « 

Of  tlu  liability  of  the  drawer,  136  to  139.— (See  "  Drawer.") 
Of  the  transfer,  indorsement,  and  delivery  of  bills,  140  to  189. — (See 

"  Indorsement;*  "  Transfer.")  - 
Of  the  loss  of  bills,  190  to  204.— (See  "  Loss") 

Of  present  n^ent  for  acceptance,  203  to  2 1 4.— (See  "  Presentment  for 
•Acceptance") 

Of  acceptance  generally,  2 15, to  238.— (See  "Acceptance.") 

Of  the  liability  nfacepptor,  and  his  rights  in  certain  cases,  239  to  25i 

—(See  *  Acceptor.") 
Of  the  liability  of  a  party  promising  to  pay  a  bill,  252  to  254*— '  See 

"  Promise;9 "  Agreement.") 

Of  indemnity  of  acceptor,  255  to  256.— (See  "  Indemnity,"  wAxo«- 

modatiun  Bill*). 
Of  non-acceptance  and  conduct  thereon,  256  to  S09.— (See  *  JVotict  of 

Non-accejtiance,99  "  Protest,"  ••  Waiver.99) 
Of  protest  for  better  security,  309.-(See  "Protest  for  better  Security.") 
Of  acceptance  supra  protest,  310  to  314.— (See  "Acceptance  Supra 

Protest.99)  r  r 

Of  presentment  for  payment,  315  to  S57.~ (See  w  Presentment  for 

Payment99)  J 

Of  payment,  $57  to  370.— f  See  "  Payment.99) 

Of  effect  of  giving  time  to  and  releasing  acceptor,  371  to  S80.— /See 

"  Release;9  «  Time,"  " Indulgence.") 
Of  effect  of  indulgence  to  prior  parties,  380  to  384.— (See  u  Release? 

"Time,99"  Indulgence'9) 
Of  proving  under  a  commission  against  an  insolvent,  and  compound- 
ing with  acceptor,  384  to  387.— (See  "  Compounding,"  "  Release,'9 J 
Of  the.  receipt  for  payment,  387  to  S89.— (See  "  Receipt9*) 
Of  effect  o/  payment  bymistake>  389  to  393.— (See  "Payment.") 
Ofhou-paymenU  and  conduct  thereon,  393  to  408.— (See  "  Notice  of 

Jfon-paymenU99  "  Waiver,'9 "  Release.99) 
Of  payment  supra  protest,  408  to  4  lU^See  "Payment  Supra  Protest.99) 
Of  the  action  in  general  on  a  bill,  438  to  445.— (Sec  "  Action,'9  "Je- 
tton of  Assumpsit*  *  Action  of  DM.*9) 
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Of  the  affidavit  to  hold  to  bail  446  to  448.— (See  "  Affidavit:') 
Of  the  arrest*  448  to449<— (See  "Arrest.") 
Of  the  bail*  449^— (See  "  Bail.") 

Of  the  declaration  in  general,  449  to  471. — (See  "  Declaration") 
Of  the  count  stating  bill  and  the  venue,  450  to  452.— (See  "  Ve- 
'  nue"  "  Declaration.") 
Of  the  statement  of  bill  and  npsnornqr,  452  to  457.— -(See  "  De- 
clarations' "Misnomer,"  &c) 
How  defendant  became  party.  457  to  460. — (See  "  Declaration.99) 
How  plaintiff  became  party,  460  to  462. — (See  "  Declaration.") 
Of  the  necessary  averments*  463  to  466. — (See  "  Declaration,99 
"  Averment ")  [471  —(See  "  Count.99) 

Of  the  counts  on  the  consideration  and  common  counts,  466  to 
Of  staying  proceedings  on  payment  of  debt  and  costs,  472,  S^— (See 

"  Staying  Proceedings,"  "  Costs*  "  Judge.99) 
Of  judgment  by  default,  473.^— (See  "  Judgment.99) 
Of  reference  to  master  to  compute,  474  to  477, — (See  "Judgment.99) 
Of  the  pleas  and  defence,  477  to  481— (See  "  Plea,99  «  Defence.99) 
Of  the  evidence  on  each  side,  482  to  534.-— (See  "  Evidence.'9) 
Of  the  competency  of  witnesses,  59,7  to  5S4. — (See  '*  Witnesses.99) 
Of  the  sum  recoverable  in  an  action  on  a  bill,  535  to  544. — (See  "Prin- 
cipal Money,99  HlnteresU"  ^Expenses,99  uRe-exchange?9  "Provision.") 
Of  the  action  of  debt  on  aMU,  545  to  547.— (See  "  Action  of  Debt.99) 
Of  bankruptcy,  548  to  624.— (See  "  Bankrupt99  and  "  Bankruptcy.99) 
Statutes  relating  to  bills,  Appendix,  660  to  G9i 
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BILLS  IN  EQUITY— (See  "  Court  of  Equity.99) 
to  restrain  negociation  of  a  bill,  &c.  143,  4. 

the  answer  of  one  partner  to  a,  is  evidence  of  against  the  others*  490.— 
(See  "  Evidence.99) 

BLANK  BILLS. 

drawer's  name  signed  abroad  to  a  blank  paper  filled  up  in  England, 
not  liable  to  English  stamp,  70. 

bill  drawn  abroad,  with  blank  for  payee's  name,  and  filled  up  in  Eng- 
land, no  English  stamp  necessary,  70. 

drawer's  signing  his  name  to  blank  stamp  liable,  32, 114, 138. 

acceptance  to  a  blank  stamp  binds  an  acceptor,  219. 

the  like  as  to  an  indorser,  160. 

BONA  NQTABILIA. 

bill  of  exchange  is  so  where  debtor  dies,  2. 450. 
bond  is  so  where  it  happens  to  be  at  death  of  obligor,  2. 

BOND. 

bona  notabilia»  where  it  happens  to  be,  2. 

capable  of  being  a  donation  mortis  causa,  2. 

obligor  not  answerable  for  interest  beyond  the  penalty,  5. 

otherwise  in  an  action  of  debt  on  a  judgment  recovered  on,  5,  note  1. 

entitled  to  payment  out  of  the  assets  of  the  deceased  before  a  bill,  5. 

action  on  it  assigned  must  be  brought  in  the  name  of  original  obligee,  6. 

but  bankruptcy  of  the  obligee  after  the  assignment  does  not  prevent 

him  from  suing  on  it,  10. 
made  by  an  infant  other  than  for  necessaries,  is  voidable,  21. 
made  by  an  infant  drawn  for  necessaries,  doubtful  whether  good  or 

not,  but  must  be  without  ajraialtyt  22. 
one  partner  cannot  execute  a^Bnd  as  to  bind  his  co-partners*  40. 
no  particular  set  of  words  necjgtory  to  a*  5S. 
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BOND— (continued). 

of  the  East  India  compay  transferable  to  vest  legal  interest,  14C 
a  note  promising  to  pay  money  in  East  India  bonds  bad,  430, 
action  against  one  of  two  obligors  on  a  joipt  and  several  bond,  and 
taking  him  in  execution,  is  no  bar  to  an  action  against  the  other,  444. 

of  contract  must  be  shewn  in  declaration  on  bill,  463. 
.    but  common  breach  af  end  of   money  counts  suffices,  463. 

of  a  warranty  affords  a  complete  defence  to  an  action,  52G-— (bee 
»  Warranty.99) 

BRISTOL 

it  is  not  usual  there  to  present  bill  for  acceptance,  or  to  accept,  206. 

* 

BROKER.— (See  "Agent.'9)        ........       ,r  A  K„  ^ 

who  sells  goods  on  account  of  principal,  and  himself  draws  a  bill  oa 

purchaser  for  the  amount  liable  on  bill,  37. 
receiving  an  exhorbitant  brokerage  on  the  discount  of  a  bill,  does  not 

affect  its  validity,  105.  . 

an  agreement  with  a  broker  to  get  bills  discounted,  and  to  give  10? 

per  cent,  for  it,  is  not  usury,  1  •  5, 

CALENDER  MONTH,  343,-{See  -  Month.99) 

CANCELLlNG.r-(See  «  Acceptance.99) 

acceptance  cannot  in  general  be  cancelled,  242,  3, 4. 

when  a  check  may  be,  244. 

action  for  illegally  cancelling,- when* it  will  he,  U6. 

CARTE  BLANCHE.— (See  "  Blank  BiUsS9) 

CASH  NOTES  423*— (See  «  Bankers  Cash  JVotes.") 

CERTIFICATE.— (See  «  Bankrupt  and  <<  Bankruptcy.9')       ' 

a  contract  made  in  consideration  of  signing  bankrupt's,  T0*d,   102. 
obtained  by  a  bankrupt  abroad  bars  all  actiqj)  hereon  instrument* 

made  in  such  country,  120. 
of  the  East  India  Company  are  not  assignable,  142. 
general  effect  of  a  bankrupt's  certificate,  604  to  607- 

CESTUI  QUE  TRUST,  /-.-,.  ^  ^ 

a  debt  due  from  to  defendant  may  be  set  off  in  action  on  a  bond  givea 

to  plaintiff  as  trustee,  10.  -.«_■. 

a  debt  due  to  a  party  as  trustee  for  another,  cannot  be  set  off  in  bank- 
ruptcy^^ 

CHANCERY— (See  '«  Bill  in  Equittf*,  *  Injunction?) 

CHARGES— (See  "  Expences.99) 

what  interest,  re-exchange,  provisions,  and  charges  are  recoverable, 

537  to  545. 

CHECKS  ON  BANKERS 

defined,  411. 

the  form  of  a  check,  66. 

no  particular  words  necessary,  53. 

must  be  drawn  on  a  regular  banker,  411.  L"  o«impO 

in  what  cases  exempted  from  sflfctp  duties,  66, 71,  78,  41U— <S« 
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C1TBCK9  ON  BANKERS—  (continued). 

If  the  requisites  not  observed,  an  unstamped  check  cannot  be  read  in 
evidence,  411. 

if  post  dated,  invalid,  77.  [648. 

a  check  requesting  a  banker  to  pay  by  a  bill,  must  be  stamped  as  such, 

transferable,  HkebilU  of  exchange,  17,  142, 41 1. 

but  not  considered  due  tilt  payment  is  demanded,  41 1,  12. 

considered  as  cash,  and  a  banker  is  not  guilty  of  negligence  in  taking 
them  in  payment  of  a  bill,  though  it  be  afterwards  dishonoured,  412. 

they  must  however  be  described  as  checks,  and  not  as  cash,  in  an  an* 
nuity  transaction, 4 12. 

in  an  action  for  usury,  the  forbearance  should  be  laid  from  time  of 
payment  given,  1 00, 4 1 2. 

they  are  not  protestable,  412. 

a  check  cannot  be  negotiated  so  as  to  affect  drawer  after  banking  hours 
of  the  day  after  it  was  drawn>  412. 

but  where  a  check  was  issued  some  time  after  it  bore  date,  on  a  con- 
sideration that  failed,  this  circumstance  cannot  be  objected  against  a 
bona  fide  holder  without  notice,  412,  3.  [413. 

it  should  be  presented  in  banking  hours  of  the  day  after  it  was  issued, 

if  the  drawer  has  committed  an  act  of  bankruptcy,  banker  cannot 
safety  pay  same,  413. 

because  not  protected  by  statute  19  Geo.  2.  c.  32  s.  lf  413. 

most  of  the  rules  respect irfg  bills  affect  checks,  IT,  142,  413.— See 
"  Bills  of  Exchange,"  -  Banker"  u  Bankrupt,"  &c  J. 

not  capable  of  being  a  donation  mortis  causa,  2. 

for  a  decision  relative  thereto,  94. 

given  as  a  gift,  doubtful  if  it  can  be  enforced,  93. 
ut  it  is  said  that  it  can,  93,  in  note  2. 

if  given  to  a  person  before  banker  has  notice  of  drawer's  death,  it 
cannot  be  recalled,  95. 

of-  two  out  of  three  persons  for  payment  of  money  is  sufficient,  116. 

transferred  long  after  first  issued  carries  presumption  of  fraud,  166.— 
(See  u  hulorbemtnt") 

a  banker  paying  a  check  before  it  bore  date,  which  had  been  lost  by 
payee,  is  liable  to  repay  same  to  loser,  192. 

presented  for  payment  may  be  retained  till  five*  o'clock,  and  then  re- 
turned unpaid,  even  though  cancelled,  230,  356. 

drawn  on  the  executor  of  a  debtor  will  make  executor  liable  if  he  pro- 
mise to  pay  it,  253. 

and  snch  check  is  an  equitable  assignment  of  a  debt  available  against 
assignees  of  a  bankrupt,  254. 

need  not  be  presented  lor  payment  if  it  is  not  stamped,  and  one  is  re- 
quired, 318. 

but  insufficiency  in  other  respects  no  excuse  for  laches,  318, 

presen tment  for  payment  at  cleari ng  house  sufficient,  334. — (See  "  pre- 
sentment  for  payment") 

presentment  of  tor  payment  may  be  made  at  any  time  on  day  after  re- 
ceipt, in  the  usual  Hours  of  business,  350, 1,2. 

when  a  hill  is  paid  by  a  check,  most  prudent  not  to  give  up  bill,  368. 

usage  of  London  bankers  in  this  particular,  368. 

banker  not  guilty  of  negligence  in  taking  a  check  on  another  banker 
in  payment  of  a  bill,  356, 368. 

drawer  and  indorsers  discharged  if  holder  take  a  check  from  acceptor, 
and  give  up  bill  168. 

this  is  otherwise  in  case  of  a  debtor,  upon  any  thing  else  than  a  bill 
of  exchange,  368. 

production  of  a  check  how  far  evidence  of  payment,  369. 
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CHECKS  ON  BANKERS— (continued). 
delivery  on  check,  369. 

when  it  is  necessary  to  have  a  receipt  stamp,  369.  [to  pay,  S3 1, 

death  of  drawer  before  payment  is  a  countermand  of  bankers  authw  t?r 
but  if  such  payment  made  to  an  holder  before  banker  had  notice  oi 

it,  holder  is  not  liable  to  refund,  391. 
declarations  on,  634,  5. 

CHOSE  IN  ACTION, 

defined,  action  upon  must  in  general  be  in  name  of  assignor,  6, 10. 
doctrine  of  considered,  7  to  12. 

at  first  applied  only  to  landed  estates,  8. 

why  not  assignable  at  law  so  as  to  pass  legal  interest,  7. 

exception  in  favour  of  the  king,  9. 

assignable  in  equity  with  sufficient  consideration,  9. 

assignment  of  by  parol  vests  equitable  interest  in  assignees,  6,  9. 

sufficient  to  support  an  assumpsit,  10. 

reason  and  consequence  of  this  doctrine,  10, 11. 

bills  and  notes,  &c.  exempted  from  this  doctrine,  and  why,  11  to  !£. 

< 

CHRISTMAS  DAY, 

bills  become  due  day  before',  341. 

* 

CLAIM  IN  BANKRUPTCY— (See  -  Bankruptcy.9') 
points  relating  to  it,  597. 
form  of  it,  660. 

CLEARING  HOUSE— (See  "  Checks  on  Bankers.") 
presentment  at,  when  sufficient,  334. 

CLERGY, 

how  far  they  may  be  parties  to  a  bill,  18,  19. 

CLERK— (See  <c  Banker"  "  Notary*'  *  Agent.") 

to  a  notary  cannot,  it  is  said,  protest  an  inland  bill,  280. 
presentment  to  bankers  clerk  at  clearing  house  sufficient,  S34. 

COAL  NOTE, 

given  in  pursuance  of  statute  3  Geo.  2.  c.  26.  s.  7.  must  be  protested 

on  non-payment,  399. 
enactments  of  that  statute,  421,  2. 
how  they  should  be  made,  421, 2. 
should  express  to  be  for  value  received  in  coals,  422. 
not  invalid  if  they  do  not,  though  party  subject  to  a  penalty  of  100/. 
observations  on  the  statute,  and  how  far  same  extends,  422,  3. 

COGNOVIT,  [250. 

holder  of  a  bill  taking  one  from  drawer  does  not  discharge  acceptor, 
taking  one  from  acceptor  when  it  discharges  drawer,  375. 
holder  may  enter  up  judgment  on  a  cognovit  taken  from  one  of  two 
makers  of  a  joint  and  several  note,  and  levy  on  a  fi.  fa*  without  dis- 
charging the  other,  380. 

COHABITATION, 

past  illicit  cohabitation  is  a  legal  consideration,  97. 
future  is  not,  97. 

COLLATERAL  SECURITY, 

may  be  proved,1  but  not  bills  given  in  lieu,  5&L 

COMMISSION  OF  BANKRUPTCY*-(See  «  Bankrupt,"  and* Am*- 
ruptcy.") 
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COMMISSION— (See  «  Bankers:')  ' 

when  may  be  taken  by  a  banker  or  merchant  besides  5  per  cent*  dig- 
count,  109. 
bat  the  charge  must  be  reasonable,  or  it  is  usury,  109. 
what  is  the  usual  amount  of  such,  1 10. 
at  7  s.  6d.  per  cent,  has  been  deemed  usury,  110. 
an  agent  may  charge,  besides  legal  interest,  1 14. 
a  banker  may  charge,  though  he  does  not  discount  the  bill,  114* 
when  the  charge  would  be  deemed  usurious,  114. 

COMPANY  CORPORATE, 

any  contract  or  trading  against  the  law  of  is  illegal,  102. 

COMPANY  INCORPORATE, 

one  member  cannot  accept,  so  as  to  bind  the  rest  a  bill  drawn  by  its 
factor,  50. 

COMPARISON  OF  HANDS, 

not  in  general  admissible  in  evidence,  492,  n.  2. 496. 

COMPETENCY, 

of  witnesses,  528  to  534— (See  «  Witness,"  «  Release.") 
COMPOSITION,  * 

holder  of  a  bill  compounding  with  acceptor  or  prior  party,  when  he 

discharges  drawer  or  subsequent  party,  385,  445. 
but  the  holder's  compounding  with  the  drawer  or  indorser  will  not  dis- 
charge accommodation  acceptor,  381. 
holder  of  a  bill  signing  a  composition  deed  by  ^mistake,  in  acceptor's 

favour,  discharges  drawer,  385. 
if  holder  prove  bill  under  indorser's  commission,  and  afterwards  com- 
pound with  acceptor,  such  proof  must  be  expunged,  387.  601  to  604. 
an  offer  of  is  no  evidence,  497,  8. 
COMPUTATION.— (See  "  Time,"  "  Style, u  Days  of  Graced  «  Usance?) 
of  time, 
on  bills  payable  after  date,  343. 
a  month  in  a  deed  or  act  of  parliament  means  a  lunar  month, 

343. 
but  it  is  otherwise  in  case  of  bills  and  notes,  and  computa- 
tion is  by  calendar  months,  343. 
when  one  month  longer  than  a  preceding  one,  the  rule  is 

never  to  go  into  a  third  in  computation,  343. 
when  computation  by  days,  the  day  on  which  event  happen- 
ing is  excluded,  343. 
on  bills  payable  after  sight,  343  to  345.  * 

computation  begins  from  day  of  acceptance  exclusive,  343. 
when  acceptance  refused  computation  from  date  of  protest* 

S43. 
doubtful  if  bill  payable  at  sight  are  allowed  days  of  grace, 
.  on  bills  payable  on  demand,  345  to  353.    •  £344>  5. 

of  damages, 
on  bills,  &c.  referred  to  officer  in  K.  B.  or  C.  P.  473. 

the  same  in  the  Exchequer,  474*— Biggs  v.  Stewart* 
4  Price,  134. 
CONDITION.— ( See  «  Contingency")  . 

the  law  as  to  bills  payable,  on  condition,  same  as  that  relating  to  a 

contingency. — fSee  "  Contingency." J 
if  a  bill  be  payable  on  a  contingency,  it  is  generally  invalid,  except  at 

an  agreement  and  must  be  stamped  and  declared  on  as  such,  59,689.  # 
bill  or  check  payable  on  a  verbal  condition,  which  has  beea  broken* 
drawer  may  refuse  to  pajfcsame,  91. 

(6) 
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CONDITION.— .(continued). 

payment  of  money  to  a  banker,  who  fails  before  condition  complied 

with,  who  bears  the  loss,  369. 
conditional  indorsement  is  obligatory  on  all  parties,  179. 
effect  of  a  conditional  acceptance,  234  to  237. 

CONDITIONAL  ACCEPTANCE.— (See  «  Condition." «  Contingency: , 
effect  of  in  general,  234  to  237. 

CONDITIONAL  INDORSEMENT.— (See  "Condition,"  «  Continge*~ 

cy,"  )  obligatory  on  all  parties,  179. 

CONSIDERATION— (See  *  Contract") 

must  be  alleged  and  proved  in  actions  on  contracts  not  under  sea;, 
7.  12.  88. 

in  actions  on  bills  or  notes,  generally  presumedi  7.  452. 

when  presumed  and  when  not,  and  distinction  between  contract 
as  to  12  to  14. 

when  not  essential  to  the  validity  of  a  bill,  12  to  14. 

the  same  with  regard  to  a  specialty,  12- 

therefore  none  need  be  proved  on  trial  of,  13. 

illegal  will  avoid  the  whole  contract,  13.  95  to  105. 

when  consideration  may  be  gone  into,  42. 

must  be  proved  in  an  action  on  a  bill  or  note  issued  by  one  partner 
in  fraud  of  the  rest,  42. 

consideration  for  which  a  bill  is  given  may  be  inserted  in  it,  04 

for  instances,  64. 

tvhat  necessary  to  support  a  bill  of  exchange,  88  to  115. 

want  of  or  illegality  when  it  vitiates  a  bill,  88. 
•     want  of  consideration, 

not  in  general  a  bar  to  an  action  on  a  bill  in  hands  of  holder  fcr 
value,  89.  239. 

in  no  case,  unless  notice  has  been  given  before  trial,  need  plaintiff 
proVe  the  same,  89.  511. 

in  case  a  promissory  note  or  check  be  given  as  a  gift,  doubtful  if 
it  can  be  enforced,  93. 

when  bill  given  for  a  particular  purpose,  how  far  that  purpose  must 
be  complied  with,  DO. 

how  far  drawer  or  acceptor  are  liable  to  a  bona  fide  holder  of  aa 
accommodation  bill,  90- 

between  what   parties  to  a  bill  the  consideration  maj  be  ques- 
tioned, 91. 
•  when  part  of  the  consideration  maybe  questioned,  91. 

but  suth  partial  failure  of  consideration  must  be  a  specific  liqui- 
dated amount,  92. 

but  if  bill  given  for  performance  of  a  contract  afterwards  re- 
scinded in  toto  or  in  part,  the  rule  is  otherwise*  92. 
illegal  consideration,  when  it  is  a  good  defence, 

good  defence  to  an  action,  where  want  of  it  a  bar,  95. 
illegal  at  common  law,  95  to  98. 

6uch  as  are  prejudicial  to  the  community  at  large,  95. 
*  to  a  particular  individual,  95. 

illegal  by  statute,  98  to  115. 

if  usurious,  avoids  the  contract,  98.- — (See  "  Usury*') 

not  so  now  if  bill  in  hands  of  bona  fide  holder,  Appendix,  692. 

if  arising  from  a  gaming  transaction,  how  far  contract  void,    10B- 
(See  "  Gaming.") 
%  .  a  gaming  policy  on  ships  or  lives,  void,  102^-* 

(See  «  Folicy  on  Ships,"  &c.) 

if  illegal  by  the  enactment  of  a  statute*  the  contract  founded  op 
it  is  wholly  void,  103. 105. 


INDEX.  74fi 

JONSTDERATION— (continued). 
illegal  by  statute — (continued)* 

the  same  rule  prevails  if  only  part  of  consideration  is  illAgal,  103. 
if  a  bill  founded  on  an  illegal  act  gets  into  the  hands  of  a  third 
person,  who  knows  of  such  illegal  act,  or  after  it  became  due, 
he  cannot  recover,  103. 
a  judgment  by  default  or  confession  aids  it,  100. 
illega'ity  affects  bill  in  case  of  bankruptcy,  559. 
a  subsequent  illegal  consideration  is  in  general  no  bar  to  an  action  or 

contract  founded  originally  on  a  lawful  consideration,  105. 
on  the  dishonour  of  a  bill  original  consideration  revives,  127. 
what  circumstances  do  and  do  not  alter  this  rule,  128,  9. 
exchange  of  acceptances  when  a  valuable  consideration,  135. 
giving  an  indemnity  bond  is  a  valuable  consideration,  200. 
not  necessary  to  state  that  part  of  the  bill  in  pleading  which  relates  to 

it,  457.  . 
in  an  action  on  a  bill,  when  evidence  of  allowable,  466,  7,  to  511^-* 

(See  w  Evidence.") 
when  plaintiff  may  be  called  on  to  prove  what  value  he  gave  for  it» 

511  to  513.— (See  "  Evidence.") 
want  of  will  alone  disturb  plaintiff's  right  in  a  Bank  note,  513. 

CONSTRUCTION 

of  bills,  &c.  53.  1 18  to  122 — (See,  ante,  737.) 

CONTINGENCY,— (See  "  Condition"  " Bill  of  Exchange.91) 
bill  or  note  must  not  be  payable  on  any,  55. 
but  they  may  be  accepted  payable  on  a,  234,  5.  * 

and  may  be  indorsed  conditionally,  179. 

what  such  a  contingency  as  to  invalidate  a  bill  or  note,  55, 6, 7,  8* 
payment  out  of  a  particular  fund  is  contingent  and  invalid,  56. 
payment  of  a  bill  after  marriage  is  contingent,  56. 
the  happening  of  the  event  will  not  render  bill  good,  59. 
indorsement  qualifying  the  payment  of  the  bul,  when  it  renders  bill 

void,  59,  60. 
bill  or  note  payable  on  a,  is  only  a  special  agreement,  60.  689. 
an  instrument  in  the  form  of  a  bill,  but  adverting  to  the  receipt  of 

another  bill,  has  been  considered  as*a  special  agreement,  60. 
a  written  stipulation  to  renew  is  not  contingent,  61. 
wish  of  payee  to  indulge  maker  of  a  bill  or  note  expressed  in  such  bil} 

is  not,  61. 
bill  payable  on  a  contingency  that  must  happen,  is  good,  62. 

payable  six  weeks  after  death  of  another,  is  valid,  62. 
after  a  person  comes  of  age,  specifying  the  day,  is  valid,  62. 
'  any  thing  of  public  notoriety  or  moral  certainty  is  not  a,  62* 
bills  payable  at  a  certain  fair  are  good,  63. 
after  a  certain  ship  is  paid  off,  63. 
but  this  is  doubtful,  63. 
notes  payable  on  a,  for  less  than  20£.  subject  to  a  stamp  duty,  69. 

for  more,  must  be  stamped  as  an  agreement,  69. 689* 

if  a  bill  or  check  is  given  on  a  condition,  and  drawer,  when  it  is  pre* 

sented  for  payment,  discover  that  it  has  not  been  performed,  he  may 

refuse  payment,  356. 

a  bill  payable  on  a  contingency  cannot  be  proved  in  bankruptcy,  560* 

'  CONTRACT.— (See  "  Consideration*"  «  Bills  of  Exchange.") 

distinction  between  contracts  as  to  consideration,  and  when  it  is  pre- 
sumed and  when  not,  12  to  14. 
are  of  three  descriptions, 
matter  of  record,  12. 
specialty,  12. 
parol  or  simple  contract  12,— *(See  "  Simple  contract.") 
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CONTRACT— (continued). 

the  first  cannot  be  impeached)  and  why,  12. 
the  second  bind  party  making  them)  though  no  sufficient  consider- 
ation, and  why,  12. 
therefore  no  consideration  need  be  proved  in  an  action  on,  12. 
but  defendant  may  avail  himself  of  its  illegality,  13. 
but  he  must  state  it  in  pleading,  13. 
the  third  do  not  bind,  unless  consideration  be  proved,  13. 
by  law  of  England,  only  two  kinds  of  contract,  13,  note  3. 
is  made  between  two  parties  generally,  18. 
.    parties  to  a  contract,  and  their  capacity,  as  respects  bills  of  exchange 
18  to  52. 
with  alien  enemy  in  general  void,  18,  96. 
when  not,  18. 
by  infants,  voidable,  21 . 
by  married  woman,  absolutely  void,  21* 

an  express  promise  after  he  came  of  age  will  render  contract  made  br 
{  infant,  valid,  23. 

a  feme  covert  may  enter  into  when  husband  legally  dead,  24. 
written  on  separate  paper  to'  renew  a  bill, -will  qualify,  though  not  vi- 
tiate the  liability  on  the  bill,  61. 
when  a  bill  is  given  as' the  consideration  for  the  performance  of  a  con- 
tract, the  non-performance  of  it  will  not  vitiate  the  bill,  92. 
(        but  if  such  contract  is  afterwards  rescinded  in  toto,  or  in  part,  the 
rule  is  otherwise   93 
all  good,  if  not  repugnant  to  certain  laws,  95* 
what  thobe* laws  are,  95. 

invalid  if  made  in  restraint  of  trade.  6. — (See  "  Trade") 

contrary  to  custom  or  excise  laws,  96. 
a  contrary  to  public  justice  as  compounding  a  crime,  95. 

«  .  in   consideration  of  a  recommendation  to  a  public  of- 

fice, 96.) 
repugnant  to  general    policy,  as  wagers,  106— (See 

"  Wager?  &c.) 
in  restraint  of  marriage*  96 — (See  «  Marriage") 
" '  for  procuration  of  marriage,  96. 

in  consideration  of  future  illicit  cohabitation,  97- 
if  prejudicial  to  the  feelings  or  interests  of  a  third  per- 
son without  his  assent,  97. 
•  contrary  to  the  benevolent  intent  of  others,  97, 

in  secret  for  benefit  of  one  creditor  before  composition 

deed  signed,  97. 
otherwise  if  made  freely  after  signing,  98. 
for  a  usurious  consideration,  98.— (See  **  Usury/9) 
for  a  gaming  consideration,  how  far  void,  100.— (See 

u  Gaming.*1) 
stock-jobbing  consideration,  how  far  void,  102,  & — See 
w  Stock-jobbing.") 
on  a  gaming  policy,  void,  102.— (See  "Policy  on  Ships?  fa) 
declared  void  by  statute,  102  to  115. 
if  made  in  consideration  of, 
bribery  at  an  election,  102. 
sale  of  an  office,  102. 
simony,  102. 

ease  and  favour  of  a  sheriff,  102. 
signing  bankrupt's  certificate,  lfl2. 
insurance  in  the  lottery,  102. 
ransoming  any  British  ship,  102. 

a°y  goinls  captured  by  enemy,  102.  []Q3« 

of  spirituous  liquors  sold  in  quantities  of  less  than  20s.  Tatar, 
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CONTRACT— {continued:) 

of  apprentice  see,  if  indenture  void,  when  bad,  and  when  not,  103. 
void  if  the  consideration  in  part  or  in  whole  is. against  a  statute,  103, 4. 
if  founded  on  an  illegal  consideration,  a  judgment  confessed  aids  the 

illegality  of,  100. 

a  legal  consideration  at  first,  no  subsequent  illegality  will 
avoid  the  same,  105.  [106. ' 

in  what  cases  usury  has  been  determined^  not  vacating  a  contract, 
to  be  performed  in  a  foreign  country,  the  remedy  here  will  be  the 

same  as  in  such  country,  121.— (See  «« Arrest") 
the  words  and  language  of  a  contract  must  bear  the  sense  attempted  to 

be  put  upon  them,  122. 
not  under  seal  cannot  be  extinguished  bv  another,  123,  but  see  246. 
but  a  person  taking  a  bill  of  exchange  in  discharge  of  such  contract, 

cannot  waive  the  bill,  and  resort  to  the  original  contract,  123. 

COPY, 

how  and  when  to  obtain  a  copy  of  a  bill  or  note,  472. 

of  letter  containing  notice  of  dishonor,  when  admissible  in  evidence, 

without  notice  to  produce  original,  518,   19,  20. — (See  "  Letter? 

u  Evidence,"  "  Notice  to  Produce?  &c.) 

CORPORATION.— (See  "  Company  Incorporate:9) 
when  and  how  may  be  party  to  a  bill,  20. 
may  be  party  to  a  bill  under  certain  restraints,  20. 
cannot  be  sued  in  assumpsit  in  general,  20. 
if  exceeding  six,  how  far  may  be  party  to  what  bill,  20. 

COSTS — (See  «  Staying  Proceedings.") 

when  recoverable,  if  bankrupt,  and  his  assignees  refuse  to  indorse,  150. 

when  defendant  will  be  compelled  to  pay  costs  of  applying  to  equity 
in  case  of  lost  bill,  196. 

if  holder  reject  an  offer  to  pay  debt  and  costs,  court  will  restrain  ex- 
ecution, 443. 

but  if  money  is  paid  on  such  offer,  pending  other  actions,  he  may  pro- 
ceed for  the  costs,  444. 

on  payment  of  a  debt,  when  proceedings  will  be  stayed,  472. — (See 
"Staying  Proceedings.") 

on  payment  of  debt  and  costs,  defendant  may  obtain  a  rule  to  stay 

proceedings,  472. 
*or  it  may  be  done  by  summons  from  a  judge,  472. 

of  what  actions  to  be  paid,  472. 

if  a  witness  is  liable  to,  he  is  not  competent,  530.— (See  "  Witness.*) 

COUNTER  BILLS,  565  to  568 — (See  *  Cross  Bills.9*) 

COURT  OP  LAW— (See"  Judge,"  «  Staying  Proceedings.*).     .  [122. 

will  consult  merchants  and  traders,  when  a  new  case  arises  on  a  bill, 

how  far  it  regards  the  revenue  laws  of  a  foreign  independant  state*  75* 

cannot  restrain  the  negotiation  of  a  bill  or  note,  143. 

when  it  will  order  venue  to  be  changed,  450,  1—  (See  «  Venue*" 
a  Practice-") 

will  not  give  leave  to  inspect  a  bill  to  discover  if  same  is  unstamped  or 
altered,  472. 

will  order  a  copy  of  it  to  be  produced  on  summons,  with  affidavit,  472. 

when  court  will  stay  proceedings  in  an  action*  472,  3— -(See  "Stay- 
ing Proceedings*") 

will  grant  a  rule  to  refer  bill,  &c«  to  master*  473, 4.  * 

when  it  will  grant  a  new  trial,  537.     * 
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COURT  OF  EQUITY 

has  power  to  decree  according;  to  justice,  9- 

will  relieve  when  a  bill  is  obtained  by  fraud,  95* 

bow  far  regard  the  revenue  laws  of  a  foreign  i  ride  pendant  state,  75- 

negotiation  of  a  bill  or  note  may  be  restrained  by,  143. 

for  instances  and  examples,  143,  note  2. 

when  it  restrains  the  negotiation  of  a  bill  or  note*  will  compel  the 

complainant  to  equitfble  terms,  143. 
will  decree  instruments  to  be  delivered  up  to  be  cancelled,  though  a 

legal  objection  exists  against  them,  143. 
will  compel  a  bankrupt  and  his  assignees  to  indorse  a  bill  delivered  to 

a  person  before  such  act  of  bankruptcy,  150.— (See  *  Bankrupt*) 
and  m  such  case  will  order  costs  to  be  paid  out  of  bankrupt's  estate, 

150. 
will  relieve  on  non-payment  of  a  bill  stated  to  be  lost,  J  96. 
if  indemnity  was  offered,  will  order  costs  to  be  paid  by  the  opposer,  VA. 
will  not  interfere  where  a  court  of  law  will  relieve,  201,  2- 
will  not  relieve  if  notice  of  dishonor  of  bill  when  necessary  is  omittef, 

272. 
will  compel  an  acceptor  supra  protest,  to  resort  to  drawer's  estate, 

where  drawer  and  drawee  are  both  liable,  and  drawee  bankrupt,  314. 

COVERTURE, 

specially  usually  pleaded,  480. 

CREDIT.— (See  "  Time,"  «  Indulgence,"  "  Release.99) 

consequence  of  giving  time  or  credit  to  the  acceptor,  371  to  384. 
expunging  proof  in  bankruptcy  on  account  of  it,  601. 

CRIME, 

compounding  of,  no  consideration,  96. 

CROSS-BILL.— (See  "Bankruptcy,"  "  Set-off")  [55?. 

of  proving  a  crossbill  given  in  lieu  of  an  accommodation  bilL,  56q  to 

CUSTOM  OF  MERCHANTS. 

special  custom  formerly  supposed  necessary  to  support  inland  bills  16. 
of  trade  in  respect  to  credit  given  by  an  agent  discharges  his  liabilit?. 

37,38. 
of  merchants  only  admissable  in  evidence  when  law  is  silent,  49. 
will  guide  the  court  where  a  new  case  on  bills  arises,  122,  } 42- 
of  London  in  respect  to  payment  of  bills  by  drafts,  &c.  36/"%  8, 9. 
of  Bristol  in  regard  to  acceptances,  206.  [451. 

formerly  usual  to  set  it  out  in  declaration  on  a  bill,  but  now  improper, 
though  usual  now  to  refer  to,  this  is  in  no  case  necessary,  451. 

CUSTOMS,  LAWS  OF, 

contract  made  in  violation  of,  void,  96. 

DAMAGES.— (See  "Interest;9  "Re-exchange,"  "Provision," "Sauces.*) 
Principal  money  to  be  recovered  in  an  action  on  a  bill,  5S5  to  5S7. 
plaintiff  may  recover  the  whole  sum,  though  he  did  not  give  full  value 
for  the  bill,  535. 

in  which  case  overplus  held  in  trust  for  party  entitled  to  it,  5S5. 
if  holder  receive  part  payment  from  first  indorser,  he  may  recover  the 

whole  against  drawer  and  acceptor,  535. 
but  if  acceptor  pay  part,  then  only  residue  can  be  recovered  against 

drawer,  536. 
but  these  rules  only  extend  when  there  is  another  person  in  titled  to 
receive  overplus,  536.     % 
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DAMAGES— (continued  ). 

but  in  case  of  bankruptcy,  holder  may  prove  debt  against  dhe  or  more 

parties*  and  receive  a  dividend,  but  he  cannot  prove  for  more  than 

sum  actually  due  against  party  from  whom  he  received  bill,  536. 
when  bill  or  note  payable  by  instalments,  536,  7- 
holder  of  a  bill  omitting  to  give  notice  of  dishonour  cannot  shew  that 

no  actual  damage  has  been  sustained*  272. 
in  answer  to  proof  by  holder  that  defendant  had  no  effects  in  hands 

of  drawee  defendant  may  prove  actual  damage,  274- 
drawer  and  indorser  not  liabte  for,  if  protest  made  on  an  inland  bill, 

and  it,  or  notice  of  it,  is  not  sent  within  14  days  after,  292. 
on  judgment  by  default  in  an  action  on  a  bill  or  note,  damages  re- 
ferred to  master  for  computation,  450.  473. 
when  action  in  C.  P.  they  are  referred  to  the  prothonotary,  473. 
to  the  Master  in  the  Exchequer,  474.  Biggs  v.  Stewart,  4  Price  Rep- 

134. 
what  interest  recoverable,  517-  537  to  541. 
whatexpences  recoverable,  541  to  544. 
•  of  special  messenger,  288,  n.  1. 

re-exchange,  541. 
provision,  544. 
no  damages  or  interest  recoverable  in  an  inland  bill  unless  protested, 

5 1 7.— (See  "  Evidence,"  «  Protest  ") 
in  an  action   by  accommodation  acceptor  or  drawer,  when  special 

damage  must  be  proved,  523,  4. 
when  imprisonment  in  execution  is  not  special  damage,  524.— {See 

"  Accommodation  Bills.*9)  < 

DATE. 

of  a  bill  or  note  ought  to  be  clearly  stated,  and  advisable  to  be  written 

in  words  at  len<;ti»,  76. 
«o  banker  or  other  person  may  issue  bills  with  a  printed  date,  77. 
a  bill  may  be  dated  on  a  Sunday,  77. 
not  absolutely  necessary  to  the  validity  of  a  bill,  77. 
of  bill  or  note  presumed  to  be  the  day  it  was  issued,  77. 
a  bill  may  be  post  dated,  but  not  more  than  two  months  or  sixty 

days,  77. 
a  check  must  not  be  post  dated,  71,  n.  4.  77.  Appendix,  686. 
when  bills  payable  ar'cer  date  are  to  be  presented  for  payment,  343.— 
(See  "  Computation  of  Time?  "  Grace,  I  fays  of.99)     [teration") 
rf  the  effect  of  alteration  in  a  bill  or  note  1,30  to  136.  251.— (See  «■  M- 
when  a  mis-statement  of  it  in  a  declaration  fatal,  454. 
it  should  be  stated  in  the  declarations  454. 
if  no  date,  the  day  it  was  made,  if  that  cannot  be  known,  then  any 

day  as  near  to  its  first  existence  as  can  be  proved,  454. 
a  declaration  on  a  bill  payable  at  a  double  usance  after  date,  stating 

a  date,  but  not  the  real  date,  it  is  sufficient,  454,  5. 
how  to  declare  on  a  bill  or  note  that  has  been  dated  contrary  to  inten- 
tion of  the  parties,  454»  5. 
whether  a  declaration  on  a  bill  or  note  payable  at  a  time  certain  after 

date,  must  not  state  precise  day,  455. 
the  doctrine  questionable,  455.  [dence,  48$. 

if  there  be  any  mistake  in  date  of  bill,  it  must  be  explained  in  evi- 
in  action  on  a  bill  payable  at  sight  if  acceptor's  hand-writing  is 

proved,  and  the  date  is  over  it,  that  is  enough,  490,  1. 
maker  of  a  note  competent  against  indorser  to  prove  alteration  of  date* 
.     m    528,— (See  u  Witness.") 

interest  recoverable  from  time  bill  became  due,  or  bill  payable  after 

date,  537.— (See  w  Interest.*) 
4ate  of  protest,  289. 291. 
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DAYS  0^  GRACE, 

why  so  termed,  338. 

allowed  on  all  bills  but  those  payable  on  demand,  336,  8.  S45. 

but  it  appears  doubtful  whether  they  are  to  bills  payable  at  sight. 
344,  5.  m        * 

may  be  claimed  as  a  right,  338. 

vary  according  to  custom  of  different  countries,  338. 

the  different  numbers  in  different  countries,  3S9. 

on  Bank  post  bills  payable  after  sight,  none  claimed,  S40. 

an  extraordinary  number  allowed  on  bills  payable  to  the  Excise,  540. 

how  days  of  grace  computed,  340,  342. 

at  Hamburgh  and  in  France  day  of  grace  on  which  bill  due  is  one  of 
days  of  grace,  340. 

not  so  elsewhere,  340,  S42. 

in  what  places  Sundays  and  holidays  are  included  in  these  days,  54a 

when  last  day  is  Sunday,  Christmas-day,  or  Good  Friday,  present- 
ment tnust'be  on  the  preceding,  341. 

notice  of  dishonor  may  be  given  on  the  last  day  of,  365.  40 U 

maker  of  a  promissory  note  entitled  to,  if  payable  to  bearer  or  order, 
42oT 

DEATH.— (See  "  Extinguishment.99) 

of  a  party,  when  it  revokes  powers  given  by  him,  48. 

what  circumstances  in  case  of  a  partnership  have  been  decided  as  al- 
tering the  rule,  49. 

of  holder  of  a  bill  vests  the  same  in  executor  or  administrator,   159. 

of  an  indorser  of  a  bill  before  it  bore  date  does  not  dischaige  the 
drawer,  161.  [&c.  ££l. 

of  drawer  of  a  bill  does  not  revoke  his  request  for  drawee  to  accept. 

of  drawee  of  a  bill  no  excuse  for  omission  of  notice  of  dishonor,  2T],£ 

of  holder  when  an  excuse  for  delay,  274. 

of  a  party  to  a  bill,  notice  of  dishonour  should  be  given  to  his  execu- 
tor or  administrator,  295. 

of  acceptor  no  excuse  for  omission  of  presentment  for  payment  SI  &  ir. 

of  drawer  where  presentment  for  payment  should  be  made,  S35. 

of  holder  when  payment  must  not  be  to  his  personal  .representative, 
358. 

of  drawer  of  a  check,  a  revocation  of  bankers  authority  to  pay,  391. 

note  payable  on  the  death  of  a  person  good,  431. 

death  of  one  of  four  acceptors  no  variance  to  state  that  it  was  accepted 
by  three,  454. 

on  death  of  plaintiff*  after  interlocutory  judgment,  court  granted  a 
rule  to  compute,  474. 

on  death  of  subscribing  witness,  what  proof  of  maker's  hand-writing 
sufficient,  486.— (See  "  Witness!9  "  Evidence?  u Hand-writing*) 

DEBT, 

of  the  effect  of  taking  a  bill  in  payment  of,  122  to  130.  f  123 

a  promise  to  give  time  for  payment  of  a  pre-existing,  is  not  binding 
a  person  taking  a  bill  or  note  in  payment  of,  cannot  afterwards  sue  on 
original  contract  till  bill,  &c.  is  due,  123.— (See  "  Bills  of  Ex- 
change.99) 
and  if  he  does  on  proof  of  bill  having  been  given,  plaintiff  must  prove 

its  dishonour,  or  be  nonsuited,  126. 
before  bill  due  extent  in  aid  on  behalf  of  the  crown  cannot  be  issued. 

123. 
otherwise  if  the  terms  of  the  agreement  for  which  the  creditor  re* 

ceives  such  bill,  &c.  are  not  strictly  complied  with,  124. 
and  if  such  second  bill  is  void,  the  holder  may  sue  on  original  liabi- 
lity, 1  £4. 
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DEBT— (continued). 

incurred  in  respect  of  a  covenant  by  three  joint  covenantors,  and  a 
bill  is  given,  on  which  judgment  is  recovered,  such  recovery  does 
not  bar  the  action  of  covenant,  124. 
secured  by  specialty,  taking;  a  bill  or  note,  how  far  it  prejudices,  124. 
a  person  taking  a  renewed  bill  for  one  that  was  due,  the  latter,  if  it 
remain  with  bim,  may  be  sued  on,  in  case  the  former  is  not  paid; 
125. 
revived  if  the  bill  or  note  taken  in  discharge  of,  is;  not  honored,  128. 
what  circumstances  will  be  deemed  as  altering  this  rule,  128,  9. 
when  a  precedent  debt  is  due,  no  demand  need  be  made  or  proved  if 

alledged,  320. 
payment  of  a  debt  should  not  be  to  an  agent  or  attorney,  359. 
payment  of  a,  to  or  by  a  bankrupt,  when  valid,  361.— -(See  u  Bank" 

rupt?  and  "Bankruptcy") 
of  the  effect  of  payment  of  a  debt  by  a  bill  or  check,  367,  8,  9, 
a  man  owing  several  debts  to  one  creditor,  and  paying  money  to  him 
generally,  such  creditor  may  apply  it  in  discharge  of  which  debt  he 
pleases,  even  in  prejudice  of  a  surety,  370. 
otherwise  when  bankers  are  concerned,  370. — (See  M  Banker.") 
.a  person  paying  the  debt  of  another  without  his  request,  has  no  re- 
medy against  him,  409.  [test,  409. 
this  rule  does  not  extend  to  payment  of  bills  of  exchange  supra  pro- 
payment  of  and  costs  in  action  on  a  bill,  472^— (See  "  Staying  Pro- 
ceedings!*)                                                      [maker  allowed,  475* 
in  an  action  of  debt  on  judgment  recovered  in  a  bill,  no  reference  to 

DEBT,  ACTION  OF.— (See  "Action  of  Debt") 

DECLARATIONS— (See  "Averments?  "Precedents?  « Action  of  Debt.99) 
In  assumpsit  on  bills. 

1.  Of  the  statement  of  the  bill,  452  to  457. 
venue,  451. 

not  necessary  to  state  or  refer  to  custom  of  merchants,  451. 
nor  to  statute  respecting  promissory  notes,  451.  419.  n. 
no  profert  of  a  bill  or  note  to  be  made,  452. 
but  they  should  be  stated  in  the  terms  as  made,  452. 
if  an  instrument  resembles  a  bill  or  note,  it  may  be  declared 

on  as  either*  28.  n.  2.  54. 
variance  in  a  material  part,  fatal,  452. 
instance  and  examples  in  misnomers,  45(8,  3. 
when  one  of  several  acceptors  is  an  infant,  the  declaration 

should  be  against  adults  only,  453. 
no  departure  to  leave  out  the  infant,  453. 
when  a  bill  purports  to  be  drawn  by  a  firm,  it  may  be  averred 

in  the  plural,  that  certain  persons  drew,  &c.  though  the 

firm  consisted,  of  one  only,  454. 
the  date  to  be  seated,  454.— (See  "  Date.9') 
on  a  bill  payable  at  double  usance  after  date,  stating  a  date, 

but  not  the  real  one,  is  good,  454,  5.  [.day,  *55. 

how  to  frame  declaration  on  a  bill  or  note,  dated  on  a  wrong 

question  whether  the  date  of  a  bill,  payable  upwards  of  six 

years  after  date,  must  be  precisely  stated,  455. 
usual  to  state  place  when  bill  drawn,  and  the  venue*  under 

a  videlicit,  455. 
but  no  variance  to  state  that  a  note  was  made  in  London, 

when  in  fact  it  was  made  at  Paris,  456.— (See  "  I  'arianceS9) 
and  it  is  the  same  in  regard  to  inland  bills,  456. 
the  instrument  must  be  stated  according  to  its  legal  effect,  456. 
and  if  drawn  in  foreign  language,  it  may  be  stated  in  the 

English,  456. 

in 
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DE  CL  ARATIONS— (continued). 

In  assumpsit  on  bills?— -(continued). 

1.  Of  the  statement  of  the  billr— (continued). 

if  payable  at  usances  the  length  of  them  must  be  stated,  45* 
omission  of  such  averment  fatal  on  demurrer,  456.— {v 

"  Demurrer") 
and  if  bill  is  payable  at  a  particular  place  io  the  body,  t* 

qualification  must  be  stated,  456.  321. 
of  a  bill   or  note  is  payable  to  order  of  plaintiff,  it  mavbe 

stated  to  be  payable  to  him,  456. — (See  "  Order." 
not  necessary  to  aver  that  he  made  no  order,  456. 
if  a  bill  is  expressed,  "  value  delivered  in  leather,"  no  vari- 
ance to  state  it,  as  "  value  received  in  leather,"  456. 
statement  of  whom  the  value  was  received,  456,  7. 
not  necessary  to  state  that  part  that  relates  to  the  coiwc't- 

ration,  457. 
not  advisable  to  state  more  of  a  bill  than  necessary, 457. 
and  always  better  to  leave  out  description  of  direction :? 

drawee,  513. 
at  least  in  one  count,  457. 

in  action  against  drawer  or  indorser  when  ought  not  to  siate 
acceptance,  459.  484.  n.  2. 
;  of  bill  informal  may  be,  and  is  better  stated  by  innuendo*:*, 

457.—  See  «  Informal  Bill,  #c") 
how  to  declare  on  an  instrument  which  by  the  rules  of  b 
will  not  be  given  effect  to  as  it  is  worded,  457. 
,  if  a  note  promise  "  never  to  pay,"  no  variance  to  leave  m 

the  word  "  never,"  457. 
,  bills  payable  to  fictitious  persons*  may  be  declared  m  as 

|  payable  to  bearer,  against  all  aware  of  the  fact,  457.  & 

I  170. 

|  2.  How  the  defendant  became  party,  457  to  460. 

!  necessary  to  be  stated,  457.  £was  by  agent,  ^ 

I  not  necessary  to  state  that  drawing,  indorsing,  or  accept^ 

not  necessary  to  al ledge  a  promise,  458. 
!  how  this  promise,  as  stated  in  actions  against  access, 

!  makers,  or  indorsers  of  note,  drawers  or  acceptors  of  bife 

458. 

the  words  "own  proper  hand/'  &c.  should  be  omitted, 45e. 

and  if  stated  and  prove  to  have  been  done  by  agencv\  it  n 

fatal',  458.  [error,  45S. 

but  a  promise  to  pay  after  notice  of  non-payment,  aids  the 

if  bill  is  alledged  to  be  made  by  a  firm,  their  own  proper 

hand,  &c.  in  the  singular,  not' plural,  it  is  sufficient,  4^ 

advisable  to  state  true  date  of  acceptance  of  bill  pap'i.e 

after  sight,  459.  [different  from  bill. ^- 

and  in  any  other  case  where ,  acceptance  is  dated  on  a  uV 

but  variance  not  fatal,  459. 

question  whether  if  an  allegation  is  made  in  declaration  o! 
acceptance  before  bill  due,  proof  of  acceptance  after  m 
due,  admissible,  459. 
.  if  it  is  stated  that  defendant  promised  to  pay  according,  &■ 
and  he  plead  the  statute  of  limitations,  evidence  of  a  pro- 
mise to  pay  long  after  bill  due,  is  admissible,  459. 
in  an  action  "against  drawer  or  indorser,  better  not  to  state 

that  drawee  accepted.  459.  484.  513. 
if  it  is,  it  must  be  proved,  unless  it  be  shewn  that  he  in- 
dorsed after  acceptance,  or  he  promised  to  pay  *&  m 
due,«  459,  484 
if  engagement  conditional,  it  must  be  so  stated,  and  J  n* 
so  doneUbe  variance  is  fatal,  though  it  be  performed,^ 
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DECLARATIONS— (continued). 

In  assumpsit  on  bills — (continued.) 

I.  Of  the  statement  of  the  bill~(continued). 

when  necessary  to  describe  acceptance  as  payable  at  a  par- 
ticular place,  321  to  332.— (bee  "  Present  merit  per  Pay- 
ment.") 
3.  How  the  plaintiff  became  a  party,  460  to  462. 

the  declaration  roast  shew  plaintiff's  right  to  sue,  460. 

in  an  action  by  indorsee,  it  must  shew  right  to  transfer,  and 
transfer  made,  460.  [460. 

constituent  part  of  plaintiff's  title  must  be  set  out  correctly, 

but  should  be  set  out  according  to  the  effect  given  to  it  bj 
law,  460.  [payable  to  himself,  460. 

payee  of  a  bill  payable  to  his  own  order,  may  set  it  out  as 

and  a  bill  payable  to  a  feme  covert,  may,  if  indorsed  by  hus- 
band, be  set  out  as  payable  to  him,  460. 

and  indorsee  may  declare  on  a  bill  against  his  immediate  in- 
dorser  as  drawn  by  him, directed  to  the  acceptor,  and  pay- 
able to  plaintiff,  460, 1. 

but  this  is  not  usual,  461. 

every  indorsement  should  in  general  be  stated,  but  if  one  it 
in  blank,  it  is  generally  advisable  to  add  a  count  stating 
plaintiff  to  be  immediate  indorsee  of  some  prior  indorser, 
or  of  the  drawer  or  payee,  46  f. 

in  such  case  all  subsequent  names  should  be  struck  out,  461. 

form  of  stating  a  concise  indorsement,  461. 632. 

in  action  against  indorser,  not  necessary  to  prove  any  in* 
dorsement  prior  to  defendant's,  though  stated  in  declara- 
tion, 461,  2. 

otherwise  in  an  action  against  acceptor,  3-61, 2. 

but  in  an  action  against  acceptor  by  indorsee,  application  for 
time  is  a  waiver  of  proof  of  all  indorsements,  except  the 
first,  462. 

on  indorsement  for  less  than  whole  sum,  the  statement  must 
be  accordingly,  and  shew  when  residue  paid,  462. 

not  necessary  or  advisable  to  state  that  indorsement  was 
made  by  indorsees  hand-writing  subscribed,  for  a  variance 
is  fatal,  462. — (See  "  Indorsements,"  "  Variance.*9) 

not  necessary  to  state  delivery  to  plaintiff,  and  why,  462. 

no  averment  of  notice  of  indorsement  necessary,  462. 
4.  The  necessary  averments,  and  defendant's  breach  of  contract, 
463  to  466.— (See  «  Averment,"  and  «  Breach.") 

no  special  breach  to  each  count  on  a  bill  necessary,  the  com- 
mon breach  at  end  of  money  counts  sufficing,  463. 

11}  an  action  against  drawer  or  indorser  of  a  bill,  or  indorser 
of  a  note,  how  to  state  their  liability,  465,  6. 

when  there  are  several  bills,  a  count  on  each  should  be  ad- 
ded, 467. 
Of  the  common  counts,  x 

in  an  action  on  a  bill,  &c  446  to  471. 

in  many  cases  will  supply  the  defect  of  the  count  on  the  bill, 
&c.  466.  * 

plaintiff  sometimes  at  liberty  to  go  into  evidence  o(  conside- 
ration of  the  bill,  on  these  counts,  466. 

but  not  unless  his  particulars  of  ffcmand  state  such  consider- 
ation, 466. 

no  occasion  to  declare  on  a  promissory  note,  it  may  be  given  *■ 

in  evidence  under  the  count  for  money  lent,  467. 
for  money  had  and  received,  will  be  against  an  agent  pro- 
mising to  pay  a  bill  when  be  got  from  his  principal,  467. 


L.  .. 
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DECLARATIONS— (continued). 

In  assumpsit  on  bills — (continued). 

Of  the  common  counts — (continued). 

but  if  party  discharged  by  alteration  and  laches,  or  if  dec;* 

ration  be  on  a  note  lost,  no  evidence  of  consideration  id 

be  allowed,  467.  [4 : 

except  in  the  last  case  the  destruction  be  distinctly  proM 
these  rules  do  not  apply  in  cases  where  there  is  no  privitj  c: 

contract  between  the  parties*  467, 8. 
in  which  case  common  counts  of  no  avail,  468. 
question  if  instrument  itself,  any  evidence  in  support  of  ti: 

common  counts,  except  between  original  parties  to  it,  4 ^ 
of  the  count  for  money  lent,  468. 

proper  in  an  action  by   payee  against  maker  of  a  note,  c: 

drawer  of  a  bill,  468. 
by  indorsee,  against  his  immediate  indorser.  468. 
form  of  instrument  that  has  been  holden  to  be  evidence unde- 
.  this  count,  468,9. 
of  the  count  for  money  paid,  4C9. 

.  bill,  no  evidence  of  money  paid,  469. 
if  drawee  accept  and  pay  a  bill  with  no  effects  of  drawer  id 

his  hands,  and  without  protesting  it,  he  may  recover  m 

this  count  for  money  paid  to  drawer's  use,  469. 
of  the  count  (or  money  had  and  received,  469  to  470. 
r  plaint  iff  cannot  recover  under  this  count,  unless  money  Las 

been  really  received  to  plaintiff's  use,  470. 
but  this  count  is  good  where  a  navy  bill  was  deposited  as  se- 
curity till  a  bill  was  accepted  had  been  received, 470. 
in  an  action  on  this  count  against  a  person  receiving  m«?J 

to  tsfte  up  a  bill,  what  defence  may  be  set  up,  41*0.— (** 
of  the  account  stated,  470,  1.  ["  V*feCt*l> 

an  acceptance  is  evidence  under  it,  470. 

general  observations  upon  the  effect  of  a  bill  or  note  adduced  a 

evidence  in  support  of  these  counts,  but  not  declared  on,  470,  J- 

Miscellaneous  Points,  as  to  declaration,  (.-" 

how -it  should  be  drawn  when  bill  has  only  one  party  to  it, 

when  word  "  at,"  is  inserted  before  drawee's  name,  iasttad 

of  "  ti.,»  £8.  54. 
when  bill  in  hands  of  acceptor,  181. 
when  words  are  introduced  so  as  to  make  it  a  bill  ora  nofe.^- 
when  a  bill  is  payable  on  a  contingency  it  mustbesunp^ 

and  declared  on  as  an  agreement,  59,  60. 
when  bill  payable  to  a  fictitious  payee, 83. 
consideration  for  which  bilLgiven,  need  not  be  stated,  89. 
may  aver  in  the  plural,  though  the  bill  was  drawn  by  one 

person  only,  in  the  name  of  a  firm,  116.     f 
when  a  bill  is  made  payable  at  a  particular  place  by  drawer, 

how  to  Mate  it,  118. 
when  place  of  payment  of  a  note  is  inserted  at  the  bottom,  h 

should  not  be  stated,  118. 
when  a  person  agrees  to  accept  a  non-pxisting  bill,  and  d«» 

not  do  it,  the  declaration  must  be  special, 21^.— (See" •#• 

tion.'* 
ht*v  to  frame  it  when  acceptance  is  conditional,  2S& 
when  ihp  alterations  need  not  be  proved,  S05. 
stating  rhat  A.  &  B.  jointly  or  severally  promised,  «c- tf 

good,  434. 
when  it  is  optional  whether  to  declare  on  a  bill  ornote,ortb 

original  consideration,  449,  450. 
but  advisable  to  decta***  on  4h«  h;h.  **>*  wkr  a«?o 
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DECLARATIONS.— (confinwei. 

In  assumpsit  on  bills.— -(continued. 
Miscellaneous  Points. 

the  count  that  states  the  bill,  &c.  varies  in  form,  according  to 

the  parties  by  and  against  whom  the  action  is,  450. 
venue  may  be  laid  in  any  county,  450. — (See  u  Venue*") 
formerly  set  out  the  custom  of  merchants,  but  it  is  now  im- 
proper so  to  do,  451.  £451. 
though  usual  to  refer  to  the  custom,  it  is  in  no  case  necessary, 
on  notes  usual  to  state  liability  by  the  statute,  but  it  is  un- 
necessary, 45 1 . 
if  note  made  out  of  England,  it  would  be  improper  and  per- 
haps fatal,  451* 
where  several  indorsement,  usual  to  insert  two  counts,  one 
giving  all  of  them,  and  another  only  what  absolutely  ne- 
cessary to  shew  plaintiff's  title,  461.502. 
a  small  variance  in  indorsees  name  between  declaration  and 

evidence  not  material, 
in  an  action  against  indorser,  how  to  declare*  if  wished  not  to 

discharge  subsequent  indorse  rs,  509.  4 

accommodation  acceptor,  in  order  t»  recover  damages  for  im- 
prisonment and  costs,  must  declare  specially,  523. 
precedents  of  declarations  on  bills,  checks,  and  notes,  626  to  649. 
in  debt  on  promissory  notes,  545,  $49. 

DEEDS, 

why  they  bear  internal  evidence  of  a  consideration,  12. 
language  of  deeds  must  bear  sense  attempted  to  be  put  on  them,  122. 
a  month  mentioned  in  a  deed,  means  a  lunar  month,  343. 
composition  deed,  effect  of  holder's  signing  it,  385,  6. 

DEFAULT,  JUDGMENT  BY.— (See  «  Judgment.") 

proceedings  upon  it,  473  to  477. 
DEFEASANCE,  * 

no  matter  in  defeasance  of  the  actiqp  admissible  in  evidence  after  judg- 
ment by  default*  477. 

a  verbal  agreement  to  renew  a  bill  or  note  not  admissible  to  defeat  ac- 
tion, 61.478. 
DEFENCE— (See  "Plea.9')  [470. 

what  defence  may  be  set  up  by  a  person  receiving  money  to  pay  a  bill, 

that  bill  was  unstamped  or  altered  considered  unjust, ana  court  or 
judge  will  not  give  leave  to  inspect  a  bill,  &c.  to  discover  such  ob- 
jection, 472  [473. 

loss  of  bill,  &c.  not  available  as  a  defence  after  judgment  by  default* 

in  an  action  on  a  bill  is  founded  on  mis-statement  of  the  cause  of  ac- 
tion, or  defect  in  the  right  of  action,  477.     - 

arising  from  defect  of  right  of  action,  is  brought  forward  by  a  special 
plea*  or  given  in  evidence  under  general  issue,  477. 

the  first  of  these  defences  divisableinto  two  heads,  245, 6. 7.  477. 

defences  of  the  first  description,  what  they  are,  477,  8. 

parol  agreement  to  renew  cannot  be  given  in  evidence  as  a  defence, 
61,  2.  478. 

of  the  second  description,  what  they  are,  478* 

when  the  Statute  of  Limitations  begins  to  operate,  478-— (See  "Limi- 
tations, Statute  of.") 

what  defences  may  be  given  in  evidence  under  the  general  issue,  480,  I- 

admitting  the  existence  of  the  contract,  but  alleging  something  to  bar 
the  operation,  may  be  pleaded,  480, 1.  [ed,  481. 

defences  admitting  plaintiff  once  had  right  of  action  are  usually  plead- 

breach  of  a  warranty  when  it  affords  a  complete  defence*  546 
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DEFINITION, 

of  a  bill  of  exchange,  1. 

of  a  promissory  note*  cash  notes*  Sic-  414- 

of  a  check,  411. 

DELIVERY,  I"  Indorsemtht  =■ 

transfer  by,  of  a  bill  or  note  without  indorsement,  169  to  180. — (>u 
of  a  bill  to  the  payee*  when  necessary*  and  effect  thereof,  122-  to  130. 
of  sets  of  a  foreign  bill,  81. 
not  necessary  to  be  stated  in  declaration,  462. 

DEMAND. — (See  u  Presentment  for  acceptance?9  and  "  Presentment  fcr 
Payment") 
foreign  bills  intended  to  be  payable  on  demand  are  generally  nur'i 

payable  at  sight,  79.  [463,  but  see  4~\ 

declaration  on  bills,  &c.  payable  on  demand,  ought  to  aver  demar  c 
when  bills,  checks,  &c.  payable  on  demand,  should  be  presented  fa 

payment  345  to  353. 
no  days  of  grace  allowed  on  such  bills,  345. — (See  "  Days  of  Graces) 
should  be  presented  for  payment  in  a  reasonable  time  after  receipt,  345. 
what  is  a  reasonable  time  a  question  of  law  and  fact,  345. 
bills,  &c.  payable  on  demand  need  nut  be  presented  for  payment  on  ddj 

issued,  346,  7. 
presentment  for  payment  of  a  bill,  &c%  payable  on  demand,  the  next 

day  is  sufficient,  if  made  in  usual  hours  of  business,  347,  8. 
this  rule  prevails  when  bill  given  to  a  banker  in  payment,  ->49,  350. 
the  rule  allowing  a  party  to  retain  a  check,  ficc.  payable  on  demand,  til1 

day  after  receipt)  does  not  extend  to  a  succession  of  holders,  35.>. 
the  Statute  of  Limitations  runs  from  date  of  note  payable  on  demand, 

and  not  from  demand  made,  479,  but  see  463. 
note  payable  on  demand,  dated  £0  years  before  commencement  of  suit, 

is  presumed  to  have  been  paid.  388. 
demand  of  acceptance,  when  necessary,  206. 
demand  of  payment  not  necessary  to  be  made  of  drawer,  in  order  to 

charge  indorser  of  a  bill,  33£* 
demand   of  payment  to  charge  acceptor  of  bill,  or  maker  of  note 

when  necessary,  321   to  331.  [***'•") 

interest  recoverable  on  a  bill  payable  on  demand,  536.— (See  *  ItUi- 

DEMAND,  PARTICULARS  OF.— (See  "  Particulars  of  demand") 
what  necessary  to  recover  on  common  counts,  466. 

DEMURRER, 

omission  of  averment  of  length  of  usance  in  declaration  fatal,  456. 
omission  of  allegation  of  protest  in  an  action  on  a  foreign  bill,  bad  on 

special  demurrer,  465- 
what  allegation  of  tills  protest  is  bad,  465. 
to  the  count  on  a  bill,  and  judgment  for  plaintiff,  reference  to  master 

allowed,  475.  * 

but  a  nolle  prosequi  must  be  entered  to  other  counts,  475. 
after  interlocutory  judgment  signed,  plaintiff  must  wait  till  following 

day  before  he  can  obtain  rule  to  refer,  475. 
when  a  mis-statement  in  a  declaration  is  substantially  bad  advantage 

ma)  be  taken  by  a  general  demurrer,  477. 
when  only  formerly  so  by  a  special  one,  477.    * 

DEPOSIT, 

if  a  navy  bill  is  left  as  a  deposit  and  security  till  another  is  accepted, 
the  produce  received  may  be  recovered  under  the  count  for  rooner 
had  and  received,  470. 
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DESTRUCTION.— {See  "Loss.") 

DEVASTAVIT— (See  -  Executor.") 

DILIGENCE,— (See  "  Search,"  ••  Inquiry.") 

what  sufficient  inquiry  after  residence  of  drawer  or  indorser,  275, 6. 

DIRECTION, 

to  drawee  of  a  bill,  I  \T. 

to  drawee  of  a  bill,  better  left  out  in  a  declaration,  457. 
mistake  in  direction  of  a  letter,  giving  notice,  no  excuse  for  delay,  275, 
275,  n.  1. 


DISCHARGE^-(See  "  Release." 
of  acceptor,  245  to  252. 

DISCOUNT.— (See  -  Banker,"  " Interest,"  "  Usury") 

o\%an  acceptance  by  acceptor  at  a  premium  is  not  usury,  100. 

of  a  bill  by  a  broker  for  exorbitant  brokerage,  does  not  affect  its  vali- 
dity, 105. 

taking  of,  in  advance  on  a  loan  of  money,  is  usury,  107. 

this  rule  does  notextend  to  the  case  of  a  bill,  &c.  107. 

unless  that  bill  be  at  a  very  longdate,  or  for  a  large  sum,  108. 

may  be  taken  by  a  banker,  besides  a  reasonable  sum  for  commission, 
108.  f  [109. 

may  be  taken  by  a  merchant,  besides  a  reasonable  sum  for  commission, 

a  person  taking  a  bill  and  giving  a  bill  for  the  money  when  it  is  usury, 
112 — (See"  Usury.") 

if  such  draft  is  not  payable  on  demand,  a*  proportionate  reduction 
must  be  made  in  the,  112. 

otherwise  if  the  wish  of  the  holder  is  to  receive  the  money  by  such  a 
draft,  113.  [sumed,  1 13. 

compelling  a  party  to  take  goods  on  discounting  a  bill,  usury  is  pre- 

what  evidence  is  necessary  to  rebut  this  presumption,  113* — (See 
"  Evidence.") 

an  agreement  with  a  broker  to  give  him  ten  per  cent,  to  get  a  bill  dis- 
counted, when  not  usury,  115.  [assignees,  158. 

of  a  bill  by  a  banker  who  becomes  a  bankrupt,  vests  such  bill  in  his 

of  a  bill  which  proves  to  be  a  forgery,  the  person  discounting  may 
claim  his  money  from  him  who  transferred  it,  if  it  was  done  without 
indorsing,  186. 

■otherwise  if  bill  be  good,  but  is  dishonored,  440. 

of  a  bill  by  a  banker  after  notice  that  it  had  been  lost,  such  banker  is 

liable  to  an  action  of  trover,  192. 
-  of  a  bill  by  a  banker  for  drawer,  afterwards  dishonored,  and  then 
drawer's  account  is  in  his  favor,  such  bill  considered  as  paid,  370. 

right  of  discounter,  and  liability  of  the  party  transferring,  188. 

DISHONOR,-(See  "Laches,"  "Notice.") 


DISSOLUTION  OF  PARTNERSHIP.— (See  " Notice  of,"  "Partner;' 
"  Partnership") 

DIVIDEND-— (See  "  Bankruptcy") 

taking  one  under  a  commission  against  acceptor  does  not  discharge 

drawer  or  indorsers,  384. 
receipt  of  dividend  under  a  commission  against  a  joint  maker  within 

six  years  on  account  of  a  note  will  bar  the  statute  of  limitations,  as 

against  the  other,  480. 
aliter  when  debt  is  not  proved  on  the  note/  489. 
mode  of  recovering  same,  <*Q3.  , 
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DONATIO  MORTIS  CAUSA.— {See  «  Gift") 
bill  of  exchange  not  capable  of  being,  2. 
a  bond  is,  2. 
a  bank  note  is,  2,  425. 
an  absolute  gift  to  take  effect  immediate] j  is  not  a,  94. 

DRAFT.— (See  «  Check.") 

DRAWEE.— (See  "  Accept  or,"  "Acceptance,"  "  Presentment  for  Jjr?~ 

ance.") 

of  a  bill  of  exchange,  who  is  such,  n.  27. 

where  there  are  two,  both  must  accept,  or  bill  must  be  protested,  52. 

where  a  bill  is  directed  to  A.  or  B.  an  acceptance  by  a  A.  or  B.  i>  >  •' 

'     ficient,  117. 

where  a  bill  is  altered  by  drawee,  it  is  invalidated,  134 — (See  a  Z». . 
of  Exchange-" 

when  cannot  dispute  the  validity  of  an  indorsement,  if  he  afterward: 
accept,  160. 

refusing  to  accept  makes  drawer  and  indorser  immediately  liable,  lv\ 

if  a  foreign  bill  is  lost,  &c-  whilst  in  hands  of  drawee,  be  must  give  & 
promissory  note  for  the  sum,  203- 

if  he  refuse,  holder  may  immediately  protest,  203. — (See  "  Pratt**."  ' 

and  when  due,  though  he  have  neither  bill  or  note*  if  payment  i?  re- 
fused, he  may  protest,  203.  [tl- 

having  left  the  kingdom,  and  no  agent,  no  presentment  need  be  n  -^e. 

when  dead, presentment  should  be  made  to  personal  representative,  :i4. 

When  requires  time  to  accept,  and  holder  grants  it,  he  should  &*>?  no- 
tice, 214.  #  [  •;? 

must  have  capacity  to  contract,  or  holder  may  treat  bill  as  dishonor  J, 

has  24  hours  to  accept  a  bill  in,  212.  217. 

ought  not  to  give  acceptance  if  he  knows  of  drawers  failure,  22ft 

keeping  a  bill  a  long  time  when  an  acceptance,  227.— 1  Bar.  &  AI 
653. 

what  amounts  to  an  acceptance  by,  227.  230.  1. 

what  will  not  amount  to  an  acceptance  by,  232,  3,  4. 

but  when  acceptance  is  doubtful,  drawee  mayTebut  the  presamptixi 
in  favor  of  it,  234. 

may  make  an  acceptance  payable  on  a  contingency,  234,  5. 
•  release  by  drawer  before  acceptance,  does  not  discharge  subsequent  ac- 
ceptance, 248. 

death,  bankruptcy,  or  known  insolvency  of,  does  not  excuse  the  omis- 
sion of  notice  of  the  dishonor  of  a  bill,  271.  2. — (See  "J\fotiee  oj 
Non-acceptance") 

of  a  bill  may  make  an  acceptance  supra  protest  on  same  bill,  SI  1«— 
(See  "  Acceptance  supra  protest") 

when  acceptor  supra  protest  may  claim  indemnity  from  drawee,  ol 
—(See  "  Acceptance  supra  protest") 

when  presentment,  for  payment  should  be  made  to  his  agent;  S18. 

not  bound  by  a  promise  to  pay  a  bill  if  holder  would  forego  the  da- 
plicate  protest,  and  he  refused,  35G. 

when  drawee  not  discharged  bv  payment  of  a  bill  before  due,  559- 

paying  a  bill  by  a  check,  holder  ought  not  to  give  up  bill,  368. 

DRAWER 

of  a  bill  of  exchange,  who  is,  1,  26. 

release  by  to  acceptor  does  not  affect  payee's  right  of  action,  6, 248. 
set  oft'due  from,  to  acceptor,  doe*  not,  6. 
in  an  action  against,  infancy  of  indorser  no  defence,  "2.  6. 
in  an  action  against,  want  of  consideration  between  him  and  third 
person,  no  bar,  90. 
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DRAWER— C  continued.  J 

except  such  third  person  gave  no  value  for  it,  which  must  be  proved, 

90,  in  notes, 
of  a  bill  or  check  given  on  a  verbal  condition,  which  is  broken,  may 

refuse  to  pay  same,  9 1 
his  name  must  be  inserted  in  some  part  of  a  bill,  115 
must  be  written  by  himself,  or  his  authorized  agent,  1 16. 
when  an  agent,  the  proper  manner  of  signing  a  bill,  116  , 

when  a  partner,  and  bill  drawn  in  name  of  firm,  how  to  sign  it,  1 16. 
liable  to  any  amount  to  which  his  name  is  affixed    even  though  the 

instrument  was  drawn  in  blank,  and  afterwards  filled  up  without  his 

knowledge,  32.  117.  138.  160. 
of  a  bill,  cannot  alter  the  place  of  payment  without  acceptor's  consent, 

1 33.— (See  "  Bill  of  Exchange.") 
liability  of,  complete  after  delivery  of  the  bill  to  payee  or  indorsee,  136. 
liable  even  where  the  acceptor,  by  laws  of  foreign  country  in  which 

he  resides,  is  prohibited  from  paying,  137. 
but  the  rule  is  otherwise  if  such  prohibition  arose  from  law  of  this 

country,  137. 
liable  if  he  drew  the  bill  on  his  own  account,  or  as  an  agent,  1 38.— 

(See  "Jgent."3) 
liable  immediately  if  any  acts  which  he  by  drawing  the  bill  has  war- 
ranted, are  not  fulfilled,  138. 
liable  to  indemnify  acceptor  if  he  accepted  for  his  accommodation,  1  >8. 
but  such  liability  of,  may  be  discharged  by  laches  of  the  holder,  138. 

(See  "  Laches.99) 
what  laches  of  the  holder  will  discharge,  222. 
when  an  annuity  granted  in  consideration  of  a  bill  accepted  but  which 

was  dishonored,  and  then  paid  by  drawer,  annuity  not  vacated,  139. 
when  a  bill  is  drawn  abroad  by  a  person  here,  he  is  discharged  here  if 

he  is  so  abroad    138. 
liability  though  no  words  of  transfer  are  inserted  in  a  bill,  141. 
liable,  though  indorsed  by  a  married  woman,  if  he  afterwards  promise 

to  pay,  149 
liable  on  an  indorsement  made  by  payee,  who  died  before  bill  bore 

date,  161. 
if  when  bill  refused  payment  by  acceptor,  takes  it  up,  he  may  indorse 

it  again,  168. 
of  a  note  may  under  certain  circumstances  issue  it  after  payment,  168. 
of  an  inland  bill,  sometimes  compellable  to  give  another,  if  tfce  first 

be  lost,  196. 
this  rule  will  extend  to  notes,   196. 

liable  to  immediate  action  if  drawee  refuse  to  accept,  206. 
bankruptcy  of  drawer  of  a  bill,  how  far  restrains  the  payment  or  ac- 
ceptance of  it,  220,  1.  [221. 
of  a  bill  dying  does  not  revoke  his  request  of  drawee  to  accept,  &c. 
of  a  bill  liable  if  acceptor  does  not  pay,  ,39  —(See  "  jfccefitor.") 
release  by  to  drawee  before  acceptance  does  not  discharge  a  subse- 
quent acceptance,  248. 
release  by  drawer.to  acceptor,  how  far  it  operates,  248. 
•     what  excuses  omission  of  notice  of  dishonor  to,  258. 

where  one  of  several  is  also  acceptor,  notice  of  dishonor  is  dispensed 

with,  274.  297.  [trary,  274. 

may  rebut  presumption  that  he  is  not  damnified  by  proof  to  the  con- 
bankruptcy  of,  no  excuse  for  want  of  notice  of  dishonor,  277. 
may  plead  a  tender  if  made  on  same  day  that  he  received  notice^pf 

its  dishonor,  and  before  writ  issued,  299.  •  ^ 

may  impliedly  waive  his  defence  of  laches  of  holder,  308.  [309 

if  a  bankrupt,  holder  cannot  compel  acceptor  to  give  better  security, 
any  person  mav  make  an  accentance  supra  pro  test  without  consent,  310. 

8 
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DRAWER—  (continued.) 

liable  to  indemnify  acceptor  supra  protest,  310,  1 1.  314. 

when  a  particular  place  named  in  body  of  bill,  presentment  for  p: 

ment  must  be  made  there  in  order  to  charge  drawer    321. 
on  dishonor  of  a  bill,  no  demand  for  payment  need  be  made  in  ori 

to  charge  indorser,  335. 
of  a  bill  or  check  payable  on  a  condition,  may  refuse  payment  if 

presentment  he  discover  condition  has  not  been  performed,  556. 
name  on  a  check  cancelled  by  mistake  of  banker,  banker  may  yet  - 

fuse  to  pay  same,  356.  [bill   &.-. 

discharged  if  holder  of  a  bill  take  a  check  from  acceptor,  and  give ; » 
of  the  effect  of  giving  time  for  payment  to,  371  to  379. 
of  a  foreign  accepted  bill  protested  for  non  payment,  not  obliged  '• 

pay  without  having  bill  given  to  him,  397. 
if  an  acceptor  pay  a  bill  supra  protest  he  has  a  remedy  against  te* 

er   408. 
drawer  who  has  taken  up  bill,  may  arrest  and  sue  bankrupt  acceptor*  u 

he  has  not  got  his  certificate,  though  previous  holder  proved  s-^^ 

under  commission,  439. 
may  maintain  action  against  acceptor  on  a  bill  already  accepted  on  it 

fusal  to  pay,  440. 
but  not  on  refusal  to  accept,  440. 
action  in  such  a  case  must  be  on  the  original  consideration,  and  semt 

times  on  a  special  contract  to  accept,  440. 
when  he  may  su«  acceptor  who  has  been  charged  in  execution  bytb 

indorser  of  the  bill,  and  discharged  under  lord's  act,  441. 
in  action  against,  on  a  bill  accepted,  payable  by  certain  persons  2: i 
'  certain  place,  what  averment  sufficient,  464. 

of  a  bill  having  taken  it  up,  confined  to  his  action  against  the  accep- 
tor, 469. 
hand-writing  of  drawer  to  an  indorsement  must  be  proved  in  an  actio. 

against  acceptor,  500.— (See  "  Hand-writing") 
a  receipt  on  back  of  bill  only  evidence  of  payment  by  acceptor,  tker'. 

produced  by  drawer,  511. — (See  c«  Evidence.9') 
connot  be  called  to  prove  that  he  did  not  draw  without  a  release,  52$ 

(See  "  Release,"  "  Witness.99) 
Dut  in  all  cases  except  accommodation  bill,  he  is  admissible  either  fr 

plaintiff  or  defendant  in   an  action  against  acceptor,  531.— ^ct 

«  Witness.99) 
sum  recoverable  against,  534  to  544.— (See  "Damages.") 

DURESS, 

proof  that  bill  was  obtained  by,  puts  plaintiff  to  show  how  he  obuinc  ' 

bill,  89,  n  2. 
but  notice  so  to  do  must  be  served  on  plaintiff  before  the  trial,  51'. 

EASE  AND  FAVOUR.— (See  "  Sheriff.99) 

bill  made  in  consideration  of  to  a  sheriff,  void,  102. 

ECCLESIASTICS, 

in  France,  may  not  be  parties  to  a  bill,  19. 

in  England  may,  19. 

and  if  he  might  not,  he  would  be  liable  as  a  party  to  a  bill,  19,  n.  ^ 

(N.  B.  the  negative  has,  by  mistake,  been  omitted  in  printing.) 

EFFECTS, 

want  of,  in  drawee's  hands  excuses  omission  of  protest,  279. 
want  of,  in  drawee's  hands,  excuses  omission  of  notice  of  dishonor* 
drawer,  258^ 
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EFFECTS— (con/inaod.) 

but  where  payee  has*  and  drawer  ha*  jutt*  and  bill  drawn  for  acconv" 
modation  of  payee,  drawer  is  entitled  to  notice,  261. 

want  of,  at  time  bill  becomes  due,  does  not  excuse  omission  of  no- 
tice, if  drawee  had  any  effects  at  any  lime  before  bill  due,  267. 

and  this  although  effects  withdrawn  by  drawer,  267. 

ibis  rule  extends  when  drawer  owes  drawee  a  larger  sum,  and  drawee 
retains  for  his  own  debt,  266. 

in  hands  of  drawee  not  always  essentially  necessary,  268. 

instances  and  examples,  268,  9. 

bona  fide  reasonable  expectation  of  having  effects  in  drawees  hand's 
to  pay  a  bill,  entitles  drawer  to  notice,  269,  note  2. 

want  of,  in  drawee's  bands,  does  not  excuse  omission  of  notice  to 
indorse r,  295. 

as  far  as  regards  drawer's  liability  is  an  excuse  for  not  making  pre* 
sentment  for  payment,  318.    (See  "  Presentment  for  Payment*9) 

holder  of  a  bill  giving  time  to  an  acceptor  who  has  no  effects  of 
drawer's  in  his  hands  discharges  the  other  parties,  375. 

want  of  effects  of  drawer,  in  acceptor's  hands,  at  time  bolder  com- 
pounds with  acceptor,  prevents  such  composition  from  discharg- 
ing the  drawer,  385,  6. 

want  of  effects  in  drawee's  hands  excuses  omission  of  notice  of  non* 
payment,  394. 

if  an  acceptor  has  no  effects  of  drawer  in  his  hand*,  he  may  suffer 
bill  to  be  protested  for  non  payment,  and  then  pay  for  honour  of 
drawer,  408. 

if  an  acceptor  has  no  effects  he  cannot  be  sued  by  a  party  paying  a 
bill  supra  protest,  409. 

if  drawee  accept  and  pay  a  bill  without  having  them  in  his  hands  of 
drawer,  and  without  protesting  it,  he  may  recover  unde  the 
count  for  money  had  and  received,  469. 

proof  of  want  of  effects,  what  it  will  excuse,  301  to  309.  522. 

acceptance  is  a  prinja  facie  admission  of,  in  drawee's  hands,  523. 

ELECTION, 

bill  for  bribery  at  election  illegal,  102. 

EMBEZZLEMENT  OF  BILLS. 

Statutes  against,  147,  see  also  the  statutes  in  Appendix,  692  to  69T. 

ENGAGEMENT— (See  "  Agreement:9) 

collateral  engagement  to  pay  money,  action  of  debt  does  not  lie  on'. 
546. 

ENQUIRY— (See  «  Scaroh.") 

EQUITY,  COURT  OF— (See  "  Court  of  Equity:1) 

EQUITABLE  INTEREST, 

vested  in  assignee  of  a  chose  in  action,  9. 

how  far  vested  by  a  draft  of  a  creditor  on  his  debtor,  254. 

ERROR, 

bail  in  error  required  in  an  action  of  debt  after  verdict  or  judgment 

by  default,  545*  a  , 

but  not  necessary  in  action  of  debt  on  a  promissory  note,  545. 
in  all  cases  unnecessary,  if  declaration  contain-  a  count  on  a  contract 

for  which  debt  would  not  lie  till  after  the  stat.  3  Jac.  c.  8,  545* 
not  necessary  on  judgment  in  debt  against  acceptor,  $46. 
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ESTOPPEL, 

it  a  biil  purports  to  be  drawn  by  a  firm  the  acceptor  estopped  iro;i 
disputing  the  fact,  453. 

EVENT— (See  "  Condition?9  -  Contingency.") 

bills  may  nut  he  payable  on  an  event  which  is  not  morally  sure  tc 

happen,  55  V  64. 
in  the  declaration  on  such  bills  an  averment  of  such  event  happen 

ing  must  be  introduced,  463, 

EVIDENCE— (See  «  Witness."  "Admission"  «  Handwriting.") 
1.  What  evidence  plaintiff  may  adduce  in  general,  482  lo  483* 
governed  by  the  pleadings,  482. 
wlien  general  issue  pleaded,  plaintiff  mast  prove  every  alle§r 

lion  in  declaration,  482. 
when  only  a  special  plea,  then  only  the  matter  in  issue,  482. 
what  not  expressly  denied,  admitted  by  the  pleadings,  482. 
when  infancy  alone  pieaded,  plaintiff  need  not  prove  any  pan  e. 

his  declaration,  482, 
-what  must  be  proved  under  the  general  issue,  482.  483. 
First.   Proof  of  the  bill  of  exchange,  note,  \Sc  483  to  487- 

bill  must  be  proved  in  term*  or  in  substance  as  described,  485* 

a  variance  will  be  fatal,  48S. 

if  any  mistake  in  date  or  circumstances  of  bill  they  must  be  ci 

plained,  483. 
if  plain  iff  sue  on  a  note,  purporting  to  be  payable  to  another,  be 

should  give  evidence  that  he  was  the  person  intended,  483. 
hand- writing  of  drawer  considered  as  admitted  in  an  ^ciiou.K-ins: 

acceptor  of  a  bill  or  maker  of  a  note,  483— (See  *kIkni- 

writing.") 
proof  of  fr#igery  no  defence,  unless  accompanied  by  evidenced 

acceptance  before  bill  drawn,  483. 
in  an  action  against  the  drawer  or  indotser  of  a  bill  if  acceptance 

stated,  it  must'be  proved,  484. 
proof  of  express  promise  to  pay  after  bill  due,  will  waive  neceui'y 

to  ;no*  •  acceptance,  484. 
if  hill  pa\  ;ble  in  foreign  money,  rate  of  exchange  and  value  of 

the  muney  should  be  proved,  484. 
if  pay  ble  «t  usances  the  length  of  them  must  be  proved,  484. 
Mode  of  proving  the  dill  and  allegations  respecting  it,  484  to  487. 

the  bill  must  be  produced,  484. 
and  loss  of  the  bill  not  in  general  sufficient  excuse  for  non-pro- 
duction. 484,  485. 
but  evidence  of  destruction  of  it,  or  that  it  is  withheld  by  defend- 
ant, will  authorize  parol  evidence  of  contents,  or  a  copy,  485.— 

(See"2-0M.") 
when  defendant  has  got  the  bill  notice  to  produce  must  be  served, 

such  service  proved,  485. — (See  "  Notice") 
but  this  does  not  extend  to  trover  for  a  bill,  or  an  indictment  for 

stealing  a  note,  485  —(See  «  Trover,"  "  Indictment.") 
•when  notice  is  given  to  produce,  not  complied  with,  on  proof  of 

service  of  notice  secondary  evidence  admitted,  485. 
subscribing  witness  must  be  produced  to  prove  the  hand-writing 

of  the  maker,  485 (See  "  Witness.") 

7  when  other  evidence  admissible  to  prove  subscription,  485. 

in  case  of  death  or  insanity  of  subscribing  witness,  what  the  most 

prudent  course  to  pursue,  436,  7. 
payment  of  money  into  court  admits  the  validity  of  the  biB;  and 

that  it  was  properly  stamped,  48r. 
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V I D  ENC  E~(<  ontinued.) 

J\'iodc  of jiroving  the  bill  and  allegations  respecting  it— (continued.) 
*  to  prove  this,  the  rule  must  be  produced,  and  pi  oof  by  the  attor- 
ney  that  he  took  it  out  is  inadmissible,  487. 
Secondly.  Proof  that  the  defendant  was  party  to  the  bill.  487  to  498. 
in  ac  ion  against  acceptor  his  acceptance  nn.bt  be  proved,  487. 
if  made  by  an  agent  his  authority  must  oe  proved,  487. 
in  general  the  agent  himself  should  be  subpoenaed,  487. 
under  what  circumstances  affidavit  of  a  person  calling  himself  an 

agent  is  admissible  as  evidence,  487,  8. 
when  agency  proved,  all  that  the  -gem  does  as  such  in  making  ft     - 

contract,  is  admissible,  487.  488. 
but  it  is  not  admissible  as  the  agent'*  account  of  what  passes,  488.  i 
if  there  are  several  acceptors  or  makers,  the  hand- writing  oi  all 

must  be  proved,  488. 
but  if  a  partnership  is  proved,  proof  of  hand* writing  of  one  part- 
ner or  an  agent  suffices,  488,  9. 
and  if  partnership  proved,  proof  of  an  admission  of  one  partner 
of  the  hand-writing  of  one  of  the  others  to  the  acceptance! 
sufficeth,  489. 
not  necessary  to  prove  that  defendant  had  the  christian  names 

stated  in  the  declaration,  489. 
acceptance  by  drawee  of  a  bill  drawn  by  an  agent  of  his  firm  upon 
him  was  evidence  against  the  other  partners  of  bill  being  regu- 
larly issued,  489. 
and  in  such  case  the  agent's  authority  need  not  be  proved,  489. 
admission  of  partnership  with  co-defendants,  proof  against  such 

person  of  a  joint  promise  to  pay  by  all,  489. 
declaration  of  one  partner  evidence  against  another,  490. 
concerning  joint  contracts  and  interest,  490. 
as  well  after  as  before  dissolution  of  partnership,  490. 
and  this,  though  person  making  such  declaration  is  no  party  to 

the  suit,  490. 
the  answer  of  one  partner  to  a  bill  filed  against  him  evidence 

against  the  others,  490. 
in  a  joint  action  joint  liability  must  be  proved,  490. 
Semble,  plaintiiTs  counsel  may  suggest  to  witness  the  names  of 

firm.  506. 
outlawry  of  two  defendants  out  of  three  will  not  dispense  with 

proof  of  the  joint  liability,  490. 
*  if  one  of  two  joint  makers  of  a  note  suffer  judgment  by  default 
that  will  not  dispense  with  proof  of  his  signature  on  the  trial 
against  the  othei,  490. 
time  of  acceptance  must  be  proved  in  an  action  on  a  bill  payable 

at  sight,  490, 
but  if  signature  proved,  and  the  date  appear  over  it,  that  is  suffi- 
cient proof  of  the  time.  490,  491. 
in  an  action  against  drawer  or  indorser,  the  hand-writing  of  the 

defendant  or  his  authorized  agent  must  be  proved,  491. 
an  indorsement  attested  bf  a  subscribing  witness  must  be  proved 
by  him,  491. 
Jtfode  of  proof  how  defendant  became  party,  491  to  498. 
when  acceptance  by  parol,  it  must  be  proved  by  the  person  who 

heard  him  accept,  491. 
and  if  answer  given  by  a  clerk  or  third  person,  they  must  be  sub* 

poenaed,  491. 
exceptions  to  that  rule,  487. 

must  be  proved  that  the  answer  was  given  by  drawee  or  by  his 

authority,  491.  [492. 

if  acceptance  in  writing,  it  must  be  produced  and  signature  proyedj 
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EVIDENCE— (continued.) 

Proof  plaintiff's  interest  —(continued). 

and  acceptance  after  indorsement  of  one  is  no  admission  of 
the  regularity  of  the  indorsement,  503 

though  if  acceptor  expressly  promise  to  pay  at  the  time  it  is 
otherwise,  5<  3. 

in  an  action  against  drawer  or  acceptor  of  a  bill  payable  to  the 
order  of  several  partners,  partnership,  and  the  hand-writing  of 
one  of  them,  or  an  agent  of  the  firm,  must  be  proved  488,9.504. 

when  bill  payable  to  a  fictitious  person,  what  will  dispense  with 
the  proof  of  his  hand -writing,  504.  85  4.  n.  8. 

if  several  join  in  suing  on  a  bill  indorsed  in  blank,  no  evidence  of 
partnership  necessary,  504. 

otherwise,if  indorsed  to  a  firm  byname  of  Co.when  strict  evidence- 
must  be  given  that  the  firm  consists  of  the  persons  who  sue,  50  5. 

after  indorsement  in  blank  to  a  firm  for  benefit  of  insolvent's  es- 
tate, two  of  which  firm  are  trustees  with  C.  for  the  estate, 
these  three  cannot  maintain  an  action  on  the  bill  without  evi- 
dence of  transfer  from  that  firm,  505. 

when  partnership  is  to  be  proved,  counsel  may  suggest  the 
names  of  the  firm  to  the  witness,  506. 

admission  by  indorserof  his  hand-writing,  is  evidence  of  the  in- 
dorsement in  an  action  against  maker,  506. 

a  promise  to  pay  or  offer  to  refer,  dispenses  with  evidence  of  in- 
dorsement, if  made  to  indorsee  after  bill  due,  507,  8. 

what  objection  made  by  drawer,  who  saw  bill  after  endorsement* 
will  not  dispense  with  evidence  of  it,  508. 

payment  of  money  into  court,  admits  indorsement.  508. 

in  an  action  against  an  indorser,  hand-writing  of  drawer  or  pri- 
or indorser  need  not  be  proved.  509. 

in  an  action  by  an  executor  against  acceptor,  on  a  promise  laid 
to  testator,  plaintiff  must  prove  acceptance  in  testator's  life- 
time, 509. 

to  establish  a  set-off  on  a  bill  against  assignees  of  bankrupt, 
there  must  be  evidence  that  party  got  it  before  bankruptcy, 
509  — (See  «  Bankruptcy  ") 

but  if  the  act  of  bankruptcy  were  secret,  evidence  of  possession 
two  calander  months  before  is  sufficient,  509. — (See  "  Bank- 
ruptcy") . 

when  drawer  of  a  bill,  payable  to  order  of  third  person,  and  re-* 
turned  to  and  paid  by  him,  sues  what  evidence  necessary,  509. 

the  same  where  a  prior  indorser  paid  a  subsequent  one,  and  sues- 
acceptor,  509. 

what  evidence  should  be  given  in  an  action  by  accommodation 
acceptor  against  drawer  for  money  paid,  or  specially  for  not 
indemnifying,  510. 

production  of  bill  by  acceptor  is  not  prima  facie  evidence  of  his 
having  paid  it  or  that  it  was  once  in  circulation,  5 10. 

same  with  indorsement,  if  receipt  on  back,  unless  accompanied  by 
evidence  of  the  hand-writing,  510. 

a  general  receipt  on  back  of  bill  is  prima  facie  evidence  of  pay- 
ment by  acceptor,  51 1.  524 

but  to  be  available  by  him,  proof  of  circulation  after  acceptance 
must  be  given,  524. 

and  will  not,  of  itself,  be  evidence  of  payment  by  drawer, 
though  produced  by  him,  524. 

When  consideration  to  bt proved,  511  to  513      See  also  89  n.2. 
90,  fee.  if  it  appear  to  be  made  or  endorsed  under  duress  or 
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EVIDENCE— (continued.) 

When  consideration  to  be  firoved — (continued.') 

by  fraud,  and  plaintiff  has  had  notice  to  prove  consideratici 

he  mnst  do  so,  511. 
but  ev  n  after  no  ice  given,  plaintiff  will  not  be  called  on  to  proT* 

consideration  till  evidence  has  been  given  that  bill  wasobtai- 

ed  by  undue  means,  511,  12. 
but  if  a  strong  case  of  fraud  can  be  made  out,  no  notice  is  nccc  = 

sary  to  be  given,  512. 
evidence  of  usury  will  not  i\ow  affect  a  bona  fide  holder's  acti^-r- 

513,  Appendix,  69  J. 
in  case  of  a  bank-note,  strong  evidence  of  fraud,  or  want  of  ecu  - 

sideration,  will  alone  affect  plaintiff's  right,  5(3. 
Fourthly.  Evidence  of  the  breach  of  contract^  and  other  circa  *- ■ 

stances,  513  to  524. 
not  necessary  to  prove  a  presentment  for  payment,  in  an  actio:. 

against  acceptor  of  a  bill,  payable  generally,  or  maker  ot  - 

note,  513.  320,  I. 
and  in  court  of  King's  Bench,  if  accepted  payable  at  a  banker'-, 

not  necessary  to  prove  presentment  there,  513. 
unless  it  is  averred  in  the  declaration,  514.  3v7,  n.  I. 
but  advisable  for  plaintiff  to  be  prepared  to  prove  that  fact,  v- 

another  doctrine  held  in  C.  P.  5  4.  3  9   n.  1.  459. 
but  when  made  payable  at  a  particular  place  in  body  oT  bill,  ^r 

in  address,  or  in  body  of  note,  presentment  there  must  trc 

proved,  514. 
whenever  presentment  at  a  particular  place  necessary,  or  when- 
ever stated  in  declaration,  it  must  be  prov  d,  514. 
in  case  of  a  conditional  acceptance  performance  must  be  aver- 
red as  well  as  proved,  514. 
in  action  against  drawer  or  indorser  of  abill,orindorserof  a  note. 

default  of  party  primarily  liable  must  be  proved,  514. 
in  such  action,  presentment  to  drawee  for  payment  must  be 

proved,  514. 
but  evidence  of  presentment  or  demand  on  drawer,  unnecessary. 

514,  5. 
when  action  for  non-acceptance,  a  due  presentment  must  :c 

proved,  515,  6. 
and  when  bill  payable  at  a  banker's,  presentment  there  must  b: 

proved  in  an  action  against  drawer  or  indorser,  5 16,  7. 
and  a  presentment  at  banker's,  by  a  notary,  in  the  evening,  i-* 

not  sufficient,  517.  331,  2.  353,  4.  n.  2. 
but  if  a  person  was  stationed  there  to  answer  then  it  will  br 

good,  517.  354. 
in  an  action  against  drawer  or  indorser  of  a  foreign  bill,  protes: 

must  be  averred  and  proved,  555.  517.  395.  2T8. 
if  averred  in  an  action  on  an  inland  bill,  it  must  be  prore !. 

517.  465.  278.  395. 
no  interest  or  damages  recoverable  on  an  inland  bill   wit  out 

proof  of  protest  against  drawer  or  indorser,  282.  398  5 1 7. 
protest  made  abroad  under  seal  of  notary,  proves  itself,  517. 
protest  made  in  England  must  be  proved  by  the  notary  who  made 

it  and  the  subscribing  witness,  if  any,  517. 
in  an  action  against  drawer  and  indorser  of  a  bill,  and  indorse! 
of  note,  proof  of  due  notice  of  dishonour,  must  be  given,  5 1£. 
such  proof  cannot  be  left  to  inference,  but  it  must  be  by  posinc 

evidence,  518. 
if  notice  given  by  letter,  notice  to  produce  same  must  be  give- 
before  plaintiff  will  be  allowed  to  go  into  evidence  of  its  cor 
tents,  5 1 8 — (See  « Letter?9)  - 
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kVlDENCJt— (continued.) 

Evidemk  of  the  breach  of  contract ',  and  other  circumstances — (continued.) 

but  it  has  lately  been  determined  that  secondary  evidence  may  be 
given  of  the  contents  of  a  written  notice  without  notice  to  pro- 
duce it,  519. 

and  a  copy  of  a  letter  containing  notice  of  dishonor,  is  admissible 
without  notice  to  produce  original,  519. 

what  is  evidence  in  default  of  production  of  a  letter,  after  notice  to 
produce  was  given,  that  due  notice  of  dishonor  was  received, 
519,  20, — (See  •<  Notice  of  JYon-dccefitance  and  Mn- Payment.'') 

and  proof  (hat  a  letter  was  received  from  defendant,  acknowledging 
the  receipt  of  a  letter  from  holder  of  a  named  date,  but  not  re- 
ferring to  its  contents,  is  presumptive  evidence  of  due  notice  of 
dishonor,  520. 

when  evidence  of  notice  of  dishonor  given,  it  will  suffice  to  show 
that  a  letter,  containing  such  notice,  was  put  into  the  Post- Of- 
fice or  left  at  defendant's  house,  521. 

in  civil  cases,  post-mark  evidence  of  time  and  place,  when  and 
where  put  into  the  office,  52 1. — (See  "  Post.") 

proof  that  notice  or  other  paper  was  sent  by  post,  always  consi- 
dered sufficient,  521.— (See  "  Letter.") 

a  question  sometimes  arises  as  to  what  is  the  requisite  proof  of  the 
fact  of  sending  by  post,  521. 

instance  and  example  each  way,  521,  522. 

plaintiff  may  prove  facts  to  excuse  neglect  to  present  to  give  no- 
tice, or  to  protest  in  case  of  a  foreign  bill,  522. 

want  of  effects  in  hands  of  drawer  sufficient  excuse  for  these,  522* 

what  evidence  dispensed  with,  on  pi  oof  of  a  promise  to  pay,  after 
full  notice  of  laches,  522. 

though  drawer  may  impliedly  waive,  proof  is  necessary  of  indors- 
ees express  waiver  of  holder's  laches,  523.  308. 

the  evidence  must  be  left  to  a  jury  to  say  whether  at  time  of  pro- 
mise or  application  defendant  had  notice  of  dishonor,  523. 

in  an  action  by  drawer  against  acceptor  of  a  bill  payable  to  a  third 
person,  and  taken  up  by  drawer,  what  evidence  necessary,  523. 

not  necessary  to  prove  that  acceptor  had  effects  in  his  hands,  523. 

acceptance  prima  facie  evidence  of  effects,  523. 

when  acceptor  of  accommodation  bill  sues  the  drawer  especially, 
what  he  must  prove,  523, 4. 

when  he  must  prove  special  damage,  524. . 

he  must  also  prove  no  consideration,  524. 

a  receipt  on  back  of  bill,  no  evidence  of  payment  by  acceptor, 
.  without  proof  of  hand- writing  of  person  entitled  to  make  a  cir- 
culation after  acceptance,  524. 
II.  Evidence  for  the  defendant^  524  to  527. 

depends  on  circumstances  of  each  particular  case,  524. 

what  evidence  necessary  to  establish  insufficiency  of  stamp)  524. 

bill  purports  to  be  made  abroad,  when  in  fact  made  in  England, 
proof  that  drawer  was  in  England  at  time  of  date  not  suffi- 
cient, 524,  5. 
-  more  positive  evidence  required,  525. 

what  proof  required  to  establish*illegality  of  consideration,  525. 

in  order  to  make  out  a  case  of  usury,  when  goods  were  delivered 
in  discount,  he  must  prove  excessive  charges,  525. 

if  defendant  prove  that  goods  were  forced  on  him,  then  plaintiff 
will  be  called  on  to  prove  the  fairness  of  charge,  525. 

if  usury  committed,  in  discounting  another  bill,  besides  that  in  ac- 
tion brought,  parol  evidence  of  contents  inadmissible,  -525. 

in*  such  case  notice-  to  produce  the  other  bill  should  be  served,  52.*?. 

[     9     ] 
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EVIDENCE— (continued.) 

II.  Evidence  for  the  defendant— ^contihucd.) 

in  an  action  by  indorsee  against  maker  of  a  note,  when  letters  froir. 

payee  to  maker  admissible  to  establish  usury,  without  calling 

payee  himself,  525,  6. 
but  in  general  letters,  or  at  least  those  written  after  a  party  ceaseu 

to  be  holder,  not  admissible  to  impeach  indorsee's  title,  526. 
evidence  of  breach  of  a  warranty  affords  a  complete  defence,  526. 
when  consideration  only  partially  failed,  and  exact  account  US- 
liquidated,  no  evidence  in  reduction  of  damages  admissible,  455. 
defendant  in  such  case  driven  to  cross  action,  526. 
note  given  in  payment  of  a  picture,  evidence  ofthe  inadequacy  cf 

consideration  not  admissible,  526,  7. 
but  it  may  be  evidence  indicatory  of  fraud,  to  defeat  the  contract 

altogether,  527. 
sometimes  necessary  for  defendant  tfe  be  prepared  with  proof  to 

negative  plaintiff's  prima  facie  evidence  of  notice,  presentment, 

&c.  527. 

and  when  part  payment  is  received,  and  holder  take  another  bill 
for  residue,  drawn  and  accepted  by  other  parties,  and  holder 
sue  him  on  original  bill,  it  suffices  to  prove  presentment  and 
dishonor  of  the  substituted  bill,  527.  127. 

in  such  case  defendant  must  prove  damage  by  want  of  notice  of 
dishonor  of  the  substituted  bill,  527.  127. 

III.  Competency  ofmtnesses,  527  to  534.— (See  u  Witne**") 

IV.  Mine ellaneoue  points  on  evidence. 

when  evidence  of  custom  at  Navy  Pay-Office,  for  agents  to  nego- 
tiate bills  for  their  principals,  will  not  be  received,  33.  122. 141. 

of  a  particular  custom  admissible,  where  law  is  silent,  49.  1. 

usual  employ  evidence  of  general  authority,  34. 

parol  of  a  wish  to  indulge  maker  of  a  bill  or  note  by  payee,  is  not 
admissible,  61.  478. 

same  when  there  was  a  parol  agreement,  61.  2.  478* 

date  of  a  bill  or  note  is  prima  facie  evidence  of  its  being  made  en 
such  day,  77. 

where  parol  is  admissible,  in  order  to  rectify  the  mis-spelling  of  a 
name  in  a  bill  of  exchange,  82. 

where  the  sum  stated  in  the  body  of  a  bill  is  different  from  that  io 
the  superscription,  that  in  the  body  is  primA  facie  evidence  of 
the  sum  to  be  paid,  86. 

suppression  of  evidence  no  legal  consideration  for  a  contract,  96. 

of  the  value  of  goods,  taken  on  discount  of  a  bill,  when  it  lies  with 
the  plaintiff  and  when  with  the  defendant,  113. 

parol  of  the  contents  of  a  bill,  when  it  will  be  received,  181.  201. 
ceptance  of  a  bill  written  under  a  date,  is  of  the  time  of  suck 

-    acceptance,  225. 

parol  admissible  when  a  conditional  acceptance  is  ambiguous,  237. 

parol  evidence  of  a  protest  for  dishonor  of  a  foreign,  when  it 
cannot  be  received,  278. 

What  circuin3tance  will  dispense  with  proof  of  allegations  in  a 
declaration,  305. 

of  impossibility  to  present  D,M  ™r  payment,  may  be  given  under 
usual  averment  that  bill  was  presented  in  due  time,  319. 

writing  a  receipt  in  full  on  back  of  bill  paid  by  a  draft,  is  not  evi- 
dence of  an  agreement  to  run  all  risks,  367. 

production  of  a  check  drawn  by  defendant  payable  to  plaintiff,  and 
indorsed  by  him,  is  evidence  of  payment,  369. 

otherwise  if  parties  name  is  merely  inserted,  369.  [due,  36?. 

proof  of  delivery  of  a  check,  how  far  evidence  of  or  a  seuoff  a  deb: 
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Miscellaneous  points  on  evidence— (continued.) 

if  an  assent,  or  a  promise  to  pay  bill  after  time  given,  reverses 
rule,  376.  « 

in  an  action  on  a  bill  protested  for  non-payment,  brought  by  an 
indorser  who  had  paid  the  same  to  an  indorsee,  what  evidence 
of  such  payment  must  be  produced,  388. 

indorsements  of  partial  payments  made  by  holder  himself,  evidence 
to  take  case  out  of  Stat,  of  Limitations,  388.  479. 

a  receipt  for  payment  on  back  of  bill  is  prim*  facie  of  payment  by 
the  acceptor,  388.*— (See  "  Receipt.") 

what  is  not  prima  facie  evidence  to  prove  payment  by  acceptor,  388. 

4what  is  not  a  prim&  facie  case  for  plaintiff  to  prove  in  action  of 
trover  for  a  bank-note,  392.  426. 

what  has  been  deemed  sufficient  evidence  of  property  in  trover  for 
bank-notes,  392.  426. 

defendant  need  not  show  his  title  to  it  till  plaintiff  has  proved 
possession  mala  fide,  392.  &6. 

protest  and  a  second  accepted  bill,  sufficient  evidence  against 
drawer,  though  not  against  acceptor,  397. 

a  notary  presents  a  bill  for  payment  at  a  banker's  after  five  o'clock, 
is  not  a  competent  witness  to  prove  non-payment,  400. 

positive  evidence  that  notice  of  non-payment  was  given  in  due 
time,  is  always  required,  400. 

in  what  cases  an  unstamped  check  cannot  be  read  in  evidence,  411* 

where  fraud  has  been  committed,  in  getting  possession  of  a  bank- 
note, what  evidence  of  it  sufficient  to  be  left  to  the  jury,  427. 

an  instrument  made  in  the  form  of  a  note,  but  not  legally  amount- 
ing to  such,  is  evidence  of  a  debt,  428. 
as  to  the  stamp  thereon,  428,  and  Appendix,  689. 

question  whether  evidence  of  an  acceptance  after  due  is  admissible 
under  an  allegation  that  it  was  accepted  before  due,  459. 

if  plaintiff  declare  that  acceptor  became  liable  to  pay,  and  pro* 
mise  to  pay  according,  &c.  and  acceptor  plead  the  Stat,  of  Limi- 
tations, evidence  of  a  promise  to  pay  long  after  is  admissible,  459. 

when  acceptance  alledged  in  an  action  against  drawer,  what  will 
dispense.with  evidence  of  such  acceptance,  459. 

of  prior  indorsement,  not  required  in  an  action  against  an  in- 
dorser, though  stated  in  the  declaration,  461,  2. 

in  an  action  by  indorsee  against  acceptor,  application  for  time  is 
a  waiver  of  proof  of  all  indorsements  except  the  first,  462, 

evidence  of  indorsement  must  be  given,  if  a  declaration  on  a  bill, 
payable  to  bearer,  contain  such  statement,  462. 

averment  of  indorsement  made  before  bill  due,  supported  by  evi- 
dence of  one  made  after  due,  and  vice  versa,  462. 

it  seems  the  same  rule  prevails  in  regard  to  an  acceptance,  459— 
(See  "  Variance.") 

in  an  action  for  money  lent  on  the  common  count,  evidence  may 
be  given  of  the  debt  by  a  note  of  hand,  467. 

when  party  may  or  may  not  go  into  evidence  of  consideration  in 
action  on  a  bill,  466, 7. 

question  whether  a  bill  or  note,  &c.  is  evidence  under  common 
counts  for  money  lent,  &c,  in  any  case  except  between  original 
parties,  468. 

in  executing  writ  of  inquiry,  what  evidence  must  be  adduced  after 
judgment  by  default,  in  action  on  a  bill,  &c.  476, 7. 

indorsement  of  payment  of  interest  within  six  years  before  suit 
brought,  made  by  holder  himself,  evidence  to  take  case  out  of 
Stat,  of  Limitations,  388.  479.— (See  •«  Limitations.") 
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EVIDENCE— (continued.) 

Miscellaneous  points  on  evidence— {continued?) 

what  evidence  admissible  under  the  general  issue,  480.  4S1. 
the  best  evidence  must  always  be  produced,  484. 

EXCHANGE— (See  «  Re-exchan^e.) 
defined  and  points  relating  to  it,  541. 
when  a  bill  or  note  is  payable  according  tp  the  course  of  exchange,  whit 

liability  is  incurred,  300,  1.  367. 
acceptor  of  a  foreign  bill  only  liable  according  to  course  of,  332. 
when  course  of  altered  by  the  war,  fee*  what  obligation  to  pay  a  bill 

is  imposed,  357. 
if  a  foreign  bill  is  payable  in  foreign  money,  rate  of  exchange  and 

value  of  the  money  at  time  bill  due,  should  be  proved,  484.— {See 

«  Evidence.99) 

EXCHEQUER.— (See  «  Practice.9}) 

practice  of,  now  to  refer  bill,  Stc^o  master,  474.— Biggs  v. 

4  Price,  134. 

wager  of  law,  not  allowed  in  court  of  exchequer,  545. 
bills,  persona  circulating  not  subject  to  bankrupt  laws,  549. 

EXCISE  LAWS, 

contract  made  in  repugnance  of,  void,  96.  [cue,  34C, 

extraordinary  days  of  grace  allowed  by,  on  bills  payable  to  the  ex- 
and  such  time  allowed  by  the  excise  to  drawee,  does  not  discharge  the 
drawer,  340. 

s 

EXCISE  OFFICER, 

when  release  given  by  for  penalties  incurred,  is  sufficient  cofiiidentfkm 
for  a  note,  97* 

» 

EXECUTION, 

a  bill  or  note  cannot  be  taken  in  execution,  3.  426.  [189.  446. 

taking  a  party  in  by  the  holder  of  a  bill,  does  not  discharge  the  others, 
the  same  rule  prevails  on  joint  and  several  bonds,  444. 
suing  acceptor  to,  and  taking  part  payment  and  security  for  the  rest, 

with  exception  of  nominal  sum,  indorser  discharged,  374. 
the  rule  is  the  same  when  acceptor  in  custody  on  a  ca.  sa.  and  is  let 

out,  374,  5. 
may  be  taken  out  against,  on  a  joint  and  several  note  against  one  of 

the  parties,  and  part  levied  without  discharging  the  other,  380. 
a  subsequent  indorser  let  out  o£  on  a  letter  of  licence,  does  not  prerent 

holder  suing  a  prior  indorser,  331.  444. 
a  party  to  a  bill  charged  in,  but  discharged  as  an  insolvent,  does  not 

release  the  liability  of  other  parties  to  it,  384.  441.  4. 
how  notes  should  be  made  when  a  prisoner  is  declared  in  under  the 

lord's  act,  429.— (Sec  «  PrUoner*99) 
.  acceptor,  of  a  bill  who  has  been  charged  in  execution  by  the  holder, 

and   discharged  by  the  lord's  act,  may  be  charged  again  by  the 

drawer  who  has  paid  it,  441. 
if  holder  of  a  bill  reject  an  offer  to  pay  debt  and  costs,  court  will  not 

allow  him  to  take  out  execution,  443.  [one,  445. 

may  issue  against  all  parties  to  a  bill,  but  the  levy  can  only  be  against 
when  imprisonment  in,  cannot  be  proved  as  special  damage  in  an  action, 

accommodation  acceptor  against  drawer,  524.— {See  *•  Accomnxdc- 

tion  Bill'9  *  Evidence.") 
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EXECUTOR  AND  ADMINISTRATOR,  (Sec  'Mminiitrator,9  'Legacy.9) 
a  bill  or  note  is  a  simple  contract  in  payment  of  debts,  2. 
a  bill  bona  notttbilia  where  debtor  resides,  2. 

a  bank  note  may  pass  as  donatio  raorta  caus&,  but  not  a  bill  or  note,  2. 
a  bank  note  may  pass  under  a  bequest  of  property  in  a  house,  but  not  a 

bill  or  note,  3. 
executor  entitled  to  recover  from  agent,  if  testator  or  intestate  assign 

over  an  instrument  which  does  not  pass  legal  interest,  1 1. 
bound  by  act  of  his  agent,  authorized  to  transact  all  deceased's  affairs,  32. 
but  it  has  been  decided  otherwise,  S3, 
liable  on  a  bill  issued  by  a  firm  from  which  he  receives  his  share  for 

benefit  of  an  infant,  40.  in  note  1 . 
of  a  deceased  partner  liable  in  equity  on  a  bill  or  note  given  in  name 

of  a  firm,  though  in  fraud  of  the  deceased,  42*         [sideration,  94. 
liable  where  a  banker's  check  is  given  and  paid  away  for  valuable  con- 
may  indorse  bills  of  the  testator  or  intestate,  159. 
but  such  indorsement  must  be  qualified,  otherwise  personally  liable,  159. 
not  liable  on  failure  of  a  banker  in  whose  hands  they  have  placed  part 

of  the  estate,  159. 
acceptance  by  an  executor,  is  admission  of  assets,  241. 
and  he  is  personally  liable,  though  he  has  no  assets  in  his  hands,  241. 
liable  to  pay  a  draft  drawn  on  him,  if  he  promise  so  to  do,  253. 
when  party  to  a  bill  is  dead,  notice  of  dishonor  must  be  given  to 

executor,  293. 
when  presentment  for  payment  must  be  made  to  executor,  317.— (See 

M  Presentment  for  Payment")  [executor,  318. 

when  holder  is  dead,  presentment  for  payment  must  be  made  by  his 
payment  to  a  person  with  a  probate  of  a  forged  will,  is  valid,  358. 
debt  on  simple  contract,  not  sustainable  against,  438.  [443. 

if  holder  of  a  bill  make  acceptor  executor,  right  of  action  extinguished, 
unless  he  formerly  renounce,  443. 

in  an  action  by  executor  against  acceptor,  he  cannot  prove  acknow- 
ledgment since  the  death,  if  promise  laid  to  testator,  509.— {See 

«  Evidenced) 

EXPENCES— (See  «  Damage*.") 
of  protest,  what,  281.  398. 

what  may  be  recovered  in  an  action,  541.  [288.  n.  1. 

of  a  special  messenger  giving  notice  of  non-payment  when  recoverable, 
what  may  be  proved  under  a  commission  of  bankrupt,  595. 

EXPUNGING, 

of  expunging  proofs,  601.— (See  «  Bankruptcy.") 

EXTENT, 

in  aid,   cannot  be  issued  where  the   creditor  has   taken  a  bill  not 

due,  12?. 
bill  of  exchange  not  due  taken  under  it,  parties  to  it  not  discharged, 

if  no  presentment  for  payment  made,  319. 
what  is  a  good  plea  to  an  extent  in  aid,  477.— (See  "  Ptea.") 

EXTINGUISHMENT— (See  "  Bill*  of  Exchange,"  «  Executor.*9) 
taking  a  bill,  how  far  an  extinguishment  of  prior  debt,  122  to  130.  - 
taking  a  bill,  amounts  to  agreement  to  give  credit,  123  to  130* 
of  right  of  action  by  death,  8cc.  443. 

FACTOR--<See  «  jfgent.") 

of  an  incorporate  company  drawing  a  bill  on  such  company,  accept- 
ance of  one  member  does  not  bind  the  rest,  50.  [50. 
of  several  individuals,  (not  partners  or  a  company)  the  rule  is  the  same, 
consequences  of  his  pledging  bills,  147. 
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FACTOR— (continued.) 

indictable  if  he  do  so  fraudulently,  147; 

liable  to  repay  money  to  assignees  of  a  bankrupt,  under  what  circum- 
stances, 221. 

FEES— (See  "  Notary.") 

FELONY, 

compounding  of  no  consideration  to  found  a  contract  on,  96* 
to  steal  bills,  &c.  195. 

FEME  COVERT— (See  «  Baron  and  Feme,"  «  Married  Women.99) 
contracts  by,  in  general,  absolutely  void,  21.    » 
cannot  be  a  party  to  a  bill  of  exchange,  23, 
nor  to  a  promissory  note,  23. 

sole  trader  of  London,  cannot  be  sued  in  courts'at  Westminster,  24. 
but  sometimes  chargeable  in  equity,  24. 
but  may  contract  when  her  husband  is  legally  dead,  24. 
a  promise  by,  after  husband's  death,  to  pay  a  note  made  in  hus- 
band's life-time  valid,  if  she  had  separate  property  secured  to  her 
when  note  was  given,  25.  # 

otherwise  if  not,  25. 

indorsement  of  a  bill  or  note  by,  does  not  pass  any  interest,  25. 
but  if  after  such  indorsement,  maker  promises  to  pay  it,  it  is 

valid,  149. 
but  when  indorsed  with  husband's  knowledge,  court  will  infer  i: 

was  done  by  his  authority,  26.  34. 
indorsement  of  a  bill  by,  invalidates  it,  as  against  all  the  antecedent 

parties  to  it,  26. 
a  bill  given  by,  if  indorsed  by  husband,  how  far  valid,  29. 
a  bill  given  to  a  feme  sole  on  her  marriage  vests  in  husband,  25. 
husband  may  indorse  such  bill,  149. 
may  be  an  agent,  30. 

and  as  an  agent  may  indorse  bills,  149.  [296. 

when  demand  of  acceptance  and  payment  of  a  bill  to,  is  sufficient, 
paymen^of  a  bill  to,  after  knowledge  of  that  fact,  invalid,  358. 
may  join  her  husband  in  an  action  on  a  note  made  payable  to  her 

during  coverture,  438. 
if  arrested  as  acceptor  of  a  bill  by  holder,"  she  will  not  be  discharged 

on  common  bail,  though  drawer  knew  that  fact,  448. 
what  she  should  do  in  such  case,  448* 
if  arrested  as  drawer,  affidavit  of  coverture  must  be  sworn  by  herself 

and  not  by  a  third  person,  449. 
a  bill  payable  to  one,  if  indorsed  by  husband,  may  be  declared  on  as 
payable  to  him,  460. 

FESTIVAL— (See  «  Sunday/9) 

Jews  holy  festival,  when  it  excuses  delay  in  notice,  277. 

FICTITIOUS  NAMES, 

to  a  bill,  consequence  of  making  use,  83,  4,  5. 

indorsement  of  a  fictitious  persons'  name  on  a  bill  is  forgery,  84. 

when  bill  payable  to  a  fictitious  person,  formality  of  indorsement  when 

waived,  119. 
it  will  operate  as  one  payable  to  bearer  against  all  persons  knowing  that 

name  as  fictitious,  83,  170.  457. 
where  drawer  and  acceptor  are  fictitious,  and  bill  indorsed  without  con* 

sideration  and  without  fraud,  such  indorser  must  have  notice  of  its 

dishonor,  260. 
proof  of  bill  in  case  of,  561. 
what  will  dispense  with  evidence  of  his  band-writing,  504, 83.  n.  8. 
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FOREIGN  BILLS— (Sec  «  Bill*  of  Exchange") 

FOREIGN  LANGUAGE, 

a  bill  or  note  drawn  in,  may  be  stated  in  declaration  in  English,  456. 

FOREIGN  LAWS, 

how  far  regarded  in  this  country,  75.  121.  246, — (See  "  BiUof  Ex- 
change, 29.") 

if  a  bill  is  drawn  in  the  king's  colonies  where  a  stamp  is  required,  it 
will  be  required  here,  75.— (See  "  Stamp:*) 

otherwise  if  drawn  out  of  the  king's  dominions,  75, 

of  revenue  not  regarded  in  England,  75. 

when  remedy  pursued  here  on  a  bill  drawn  abroad,  forms  will  be  the 
same  as  English  law  requires,  but  the  extent  of  remedy  same  as 
abroad,  1 2 1  .--(See  "  Arrest:*)  [30 1 . 

if  an  acceptance  is  discharged  abroad,  it  will  be  released  here,  246, 

FOREIGN  MONEY— (See  "  Exchange?) 

if  bill  payable  in  foreign  money,  the  rate  of  exchange  and  value  of  it 
when  bill  due  should  be  proved,  484. — (See  "  Evidence:9) 

FORGERY, 

of  an  indorsement  on  one  of  the  parts  of  a  foreign  bill,  no  defence  to 
an  action  on  the  other,  8 1 . 

indorsement  of  a  fictitious  name  on  a  bill  is  forgery,  84. 

of  a  bill  and  sum  left  out  in  the  body,  aided  by  the  superscription,  and 
offender  may  be  convicted  on  such  bill,  86.  [130. 

alteration  of  a  bill  with  intent  to  defraud  is  forgery,  and  invalidates, 

of  an  indorsement  on  a  bill  payable  to  order,  does  not  pass  an  interest 
in  bill,  192. 

nor  can  a  bona  fide  holder  without  notice  recover  on  it,  192. 

of  drawee's  name  cannot  be  set  up  as  defence  to  action  on  bill  pre- 
viously acknowledged  by  defendant,  225.  241,2. 

aliter  of  name  of  drawer  as  indorser  is  forged,  50 1 .  * '       [24 1 . 

the  name  where  there  are  several  bills  in  the  same  hand-writing,  225. 

of  an  acceptance,  by  an  indorser  and  holder  giving  up,  when  indorser 
gives  another  bill  how  far  prejudices  last  bill,  242. 

of  a  person's  will,  and  probate  obtained  of  i>,  payment  of  bill  to  the 
person  obtaining  probate  how  far  valid,  358. 

on  payment  of  a  bill  that  turns  out  to  be  a  forgery,  the  money  cannot 
be  recovered  back  from  a  bona  fide  holder,  390. 

instance  of  exception,  390. 

of  a  Scqtch  bank  note  not  an  offence  within  2  Geo.  2.  c.  25.  2 19. 

of  a  bank  note  felony,  426. 

of  a  drawer's  hand-writing  no  defence  in  an  action  against  acceptor  of 
a  bill  or  maker  of  a  note,  unless  acceptance  or  indorsement  made 
before  the  instrument  was  drawn,  483.  501. 

cannot  be  set  up  as  a  defence,  if  defendant  admit  his  hand-writing 
before  instrument  due,  and  thereby  induce  holder  to  take,  496. 

if  defendant  set  up  forgery  as  a  defence,  and  plaintiff  fail  in  proving 
defendant's  hand-writing,  yet  if  he  can  prove  that  he  accepted  and 
paid  bills  made  in  like  manner  plaintiff  will  recover,  497* 

and  this  though  the  forgery  appears  apparent,  497. 

a  person  in  prison  on  a  charge  of,  when  it  will  not  affect  his  competen- 
cy to  be  a  witness,  53 1, 2« 

FORMS— (See  "Precedent:99) 
of  a  bill  of  exchange,  66. 
of  a  check,  66. 
of  a  promissory  note,  414. 
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FORMS— (continued.) 

in  general  no  particular  forms  necessary,  53. 

of  an  indorsement,  170. 

of  an  acceptance,  221,  Sec. 

of  notice  of  non-acceptance,  what  necessary,  278.  to  288. 

of  a  foreign  bill,  278. 

of  an  inland  bill,  282. 
of  an  acceptance  supra  protest,  312. 
of  notice  of  non-payment,  what  necessary  ,.3  95. 

of  a  foreign  bill,  395. 

of  an  inland  bill,  397. 
concise  form  of  stating  indorsement,  461. 

FRAUD, 

by  one  partner  on  copartners,  with  knowledge  of  holder,  discbarges 

their  liability  to  him,  41. 
what  will,  and  what  will  not  raise  a  presumption  of,  44,  5,  [44. 

a  bill  given  for  an  antecedent  debt  by  one  of  many  partners  does, 
taking  an  instrument  from  orie  partner  in  his  own  hand-writing 

does,  44. 
but  knowledge  that  partner  was  using  for  his  own  private  benefit 
does  not,  44. 
subsequent  approbation  by  the  partners  avoids  any  previous  frauds,  45. 
between  what  parties  to  a  bill  fraud  may  be  questioned,  9  i. 
if  a  bill  is  obtained  fraudently,  equity  will  relieve,  95.  [.130. 

alteration  of  a  bill  with  intent  of,  is  forgery,  and  invalidates  the  same, 
erasures  in  a  bill  or  note  afford  presumption  of  fraud,  136* 
a  bill  transferred  after  it  is  due  carries  presumption  of  knowledge  of 

fraud,  165. 
bona  fide  holder  of  bank  note,  not  affected  by  the  fraud  of  former 

holder,  427. 
but  where  it  was  proved  that  fraud  had  been  used  in  getting  possession 

of  a  bank  note,  which  was  afterwards  forwarded  from  abroad  to  an 

agent  in  England,  what  evidence  sufficient  to  be  left  to  a  jury  of 

fraud,  427. 
and  question  not  altered  by  agents  after  notice,  having  made  payments 

on  principal's  account,  and  turned  balance  in  his  favour,  427. 
if  bill  had  been  obtained  from  a  prior  party  by,  plaintiff  may  be  called 

on  prove  consideration,  5  M. 
but  not  if  he  has  not  had  notice  before  trial  so  to  do,  5 1 1. 
otherwise  if  a  strong  case  of  fraud  can  be  made  out  sufficient  to  esta- 
blish a  defence,  5 12.— (See  "  Evidence"} 
in  case  of  a  bank  strong  evidence  of  fraud  will  alone  discharge  plaintiffs 

right,  513. 
though  no  evidence  of  inadequancy  of  consideration  admissible,  yet  it 

may  be  proof  indicatory  of  fraud  and  defeat  the  contract  altogether, 

527— -(See  «  Evidence") 

FRAUDS,  STATUTE  AGAINST, 

requires  consideration  to  be  expressed  in  a  formal  guarantee,  4* 
by  means  of  a  bill  of  exchange  this  avoided,  5. 

FRAUDULENT  PREFERENCE— (See  «  Bonkruflt"  «  Bankruptcy?') 
when  it  invalidates  transfer  of  a  bill,  1 56.  6 1 8.  [157. 

must  appear  to  have  been  made  in  contemplation  of  such  bankruptcy, 
but  if  it  is  not  the  voluntary  act  of  the  party  the  rule  is  otherwise,  156. 
what  has  been  decided  as  being  consequential,  156. 
when  the  creditor's  or  debtor's  apprehension  of  insolvency  will  net 
vitiate  the  act,  156, 7. 
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FRAUDULENT  PREFERENCE— (continued.) 

the  intention  of,  not  completed  till  after  creditors  demand,  this  will 
not  vitiate,  157. 

obtained  by  a  creditor  in  contemplation  of  deed  of  composition  after* 
wards  abandoned,  he  may  hold  the  security,  157,  8. 

when  it  is  not  fraudulent  to  return  bills  to  their  indorsers,  in  contem- 
plation of  insolvency,  157. 

payments  made  by  bankrupts  by  way  of  invalid,  363. 

FREIGHT, 

bills,  Sec.  drawn  to  pay  money  on  account  of,  when  good,  64. 

FRIENDLY  SOCIETIES— (See  "  Bankruptcy?) 
preference  and  proof  in  case  of  bankruptcy,  59 1. 

FUND— .(See  «  Contingency?  «  Condition.")  [4S0, 

*  bills  and  notes  payable  out  of  particular  fund,  invalid,  56  to  64.  429. 

GAMING, 

all  securities,  bills,  notes,  8cc.  for  money  lost  by,  void,  100,  1. 

but  an  action  will  lie  for  money  won  at  whist,  not  exceeding  10/.  100. 

enactment  of  the  stat.  9  Ann.  c.  14.  on,  100,  1. 

when  a  bill  is  void,  a  second  security  given  for  what  is  fairly  due  to 

the  bon&  fide  holder  of  said  bill,  is  valid,  101. 
in  a  lottery  is  illegal,  101. 
in  an  horse  race  is  illegal,  101. 
stock  jobbing  transaction  is  illegal,  101. 
policy  of  ships  and  lives  illegal,  103. 

GENERAL  ISSUE— (See  "  Pleas?  «  Defence.") 

what  defences  may  be  given  in  evidence  under,  480,  481.— (See  "  De- 
fence? «  Plea:**) 
when  pleaded,  plaintiff  must  prove  each  allegation  in  his  declaration) 

482 (See  "  Evidence.") 

what  must  be  proved  under,  483,  3. 

GIFT— (See"  Donatio  Mortis  Causa.")— 

promissory  note  or  check  given  such  simple,  it  cannot  be  enforced,  93. 

G I VING  TI  ME-(Sce  "  Indulgence?  "  Time?  "  Presentment  for  Payment.") 
effect  of  giving  time  to  acceptor  in  general,  371  to  384.— (See  "  Pay- 
in  case  of  bankruptcy,  561.  [tneni") 

GOLDSMITHS  NOTES.— (See"  Bankers  Cash  Motes.") 

GRACE— (See  «  Days  of  Grace.") 

GUARANTEE, 

•    consideration  must  in  general  be  expressed  in,  4.     [co-partners,  40. 

doubtful  whether  one  partner  can  give  a  guarantee,  so  as  to  bind  his 

how  far  a  person  who  gives  a  guarantee,  is  liable,  87. 

a  person  giving  a  collateral  engagement,  may  make  himself  liable  on 
a  bill,  though  he  do  not  indorse  it,  187. 

a  person  indorsing  a  note  to  guarantee  a  debt  due  from  maker,  may 
insist  on  omission  to  presentment  for  payment,  364. 

the  same  where  a  person  no  party  to  the  bill,  guarantees  the  payment, 
of  it,  364.  333. 

but  if  the  party  to  a  bill,  before  it  becomes  due,  is  a  bankrupt  or  in- 
solvent, the  person  making  the,  is  not  entitled  to  notice  of  dishonor, 
364. 

[10] 
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GUARANTEE— (continued.) 

for  acceptor  in  an  action  against  him,  need  not  prove  presentment  cf 
the  bill,  274. 

a  person  who  has  secured  payment  of  a  bill,  is  entitled  to  notice,  29f 

if  two  persons  join  in  the  making;  of  a  joint  and  several  note,  and  one 
is  surety  for  the  other,  and  holder  knowing;  it,  accept  compositica 
from  the  other,  the  surety  is  discharged,  435. 

a  guarantee  of  a  note  not  due  at  date  of  commission,  is  not  proveable 
under  such  commission,  561. 

after  a  person  made  a  guarantee  to  pay  a  debt,  and  discharged  there- 
from by  bankruptcy  and  certificate,  he  is  a  competent  witness,  in  re- 
spect to  such  debt,  531. 

HAND-WRITING— (See  «  Evidence,"  «  Witnes*?) 

of  drawer  as  such  considered  as  admitted  in  an  acdon  against  the  ac- 
ceptor of  a  bill  and  maker  of  a  note,  483. 

and  forgery  of  it,  no  defence  unless  proved  that  acceptance  was  made 
before  bill  drawn,  or  acceptor  saw  it,  483. 

in  which  case  the  drawer's  hand-writing  must  be  proved,  484. 

when  it  must  be  proved  by  the  subscribing  witness,  and  -when  other 
.  evidence  of  subscription  admissible,  485. 

if  note  attested  by  a  subscribing  witness  who  is  dead,  what  proof  of 
defendant's  hand-writing  is  sufficient,  486.r-(See  «  Subscribing  Wn- 

the  same  when  subscribing  witness  had  become  insane,  486.     [nem") 

when  there  are  several  acceptors  or  makers,  the  hand- writing  of  all 
must  be  proved,  488.  503* 

or  if  a  partnership  is  proved,  proof  of  the  hand-writing  of  one  partner, 
or  their  agent  is  enough,  488,  9.  504. 

and  if  partnership  established  proof  of  the  admission  of  the  band- 
writing  by  one  partner  to  the  acceptance  is  enough,  439. 

signature  of  drawer  or  indorser,  must  be  proved  by  a  person  who  can 
swear  to  hand-writing,  492. 

the  simplest  method  to  prove  hand  writing  is  by  the  person  who  saw 
defendant  subscribe  the  instrument,  492. 

but  this  is  not  essential,  and  it  will  suffice  to  call  any  other  witness,  492. 

evidence  of  a  person  who  saw  the  defendant  write  once,  may  be  left  to 
the  jury,  492. 

but  this  will  not  extend  to  a  case  where  drawee  wrote  his  name  in  pre- 
sence of  witness,  on  purpose  of  showing  him  how  he  wrote,  492.  n.  2. 

but  comparison  of  hands  is  not  admissible  evidence,  492.  note  2. 

what  is  the  usual  course  in  these  cases,  493. 

a  knowledge  of  hand-writing  required  by  a  course  of  correspondence, 
is  enough  to  enable  a  witness  to  swear  to  his  belief  of  the  band- 
writing,  493. 

but  barely  seeing  letters  franked  by  him,  is  not  sufficient,  493. 

and  a  witness  ought  to  judge  solely  from  the  impression  the  hand- 
writing makes,  494.  ([rule,  494 

what  has  been  deemed  prima,  facie  evidence  of  hand- writing  under  (his 

a  clerk  to  the  post  office  who  never  saw  the  defendant  write, but  whose 
duty  leads  him  to  inspect  franks,  and  detect  forgeries,  may  be  called 
to  give  evidence  as  to  the  genuineness  of  the  hand- writing,  and  if  it  be 
forged,  494. 

the  true  distinction  as  to  admissibility  of  such  evidence,  495. 

the  case  of  Revit  v.  Bra  hum,  considered  as  an  existing  authority  to 
support  this  position,  495.  [lowed,  496. 

comparison  of  hands  unsupported  by  other  circumstances,  is  never  al- 
and they  will  not  suffer  two  papers,  one  the  acknowledged  hand-writing 
of  the  defendant  to  be  delivered  to  the  jury  to  compare,  496. 

but  this  rule  is  sometimes  relaxed  under  particular  circumstances,  496. 

hand-writing  may  in  general  bo  proved  by  party's  admission,  496*— (See 
w  jidmisMion"} 
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HANDWRITING—  (continued.) 

if  plaintiff  fail  in  proving  defendant's  hand-writing,  yet  if  he  prove 

that  he  accepted,  and  paid  bills  made  in  like  manner,  he  will  recover, 
and  this  though  the  instrument  appear  to  be  forged,  499.  [497. 

on  a  promise  to  pay  a  bill  after  due,  hand-writing  of  the  defendant  or 

other  party  need  not  be  proved,  498. 
of  drawer  to  an  indorsement  must  be  proved,  even  though  bill  payable 

to  his  order  in  an  action  against  acceptor,  500. 
of  first  indorser  must  be  proved  in  an  action  by  bankers,  at  whose  house 

bill  was  payable,  against  acceptor,  for  money  paid  to  his  use,  500. 
what  other  evidence  necessary,  524.  [must  be  proved,  503» 

if  bill  payable  to  order  of  several  not  partners,  hand -writing  of  each 
of  fictitious  payee,  what  will  dispense  with  evidence  of  it,  504.  83. 4.  n.  8, 
admission  of  indorser  of  his  hand- writing  to  a  note,  evidence  against 

the  maker,  506 — (See  "  Admission ■/•)  [indorser,  508,  9. 

of  drawer  and  prior  indorse  rs  admitted  by  indorsement  of  a  subsequent 
of  a  person  entitled  to  payment,  must  be  proved  to  entitle  acceptor  of 

an  accommodation  bill,  to  recover  on  production  of  the  bill,  with 

receipt  indorsed,  510. 
band-writing  of  drawer  must  be  proved  in  a  special  action  by  accommo- 
dation acceptor  against  drawer,  523.  [dence,  524. 
of  person  entitled  to  make,  must  be  proved  before  a  receipt,  is  evi- 

HOLDER— (Sec  «  Indorsee,"  «  Payee,"  «  Indorsement,"  «  Transfer.*9) 

who  is  the  holder,  27.  ["  Loss.'9) 

what  conduct  he  should  pursue  in  case  of  loss  of  bill,  190  to  204. — (See 

on  non-acceptance,  256  to  310. — (Sec  "  Notice"  "  Non-acceptance") 

on  non-payment,  393  to  408. — (See  "  Notice"  "  Non-payment") 
Miscellaneous  points. 

must  prove  consideration  in  an  action  on  a  bill  or  note  given  by  one 
partner  in  fraud  ol  the  rest,  42. 

of  a  bill  of  exchange,  &c.  bona  fide,  when  entitled  to  recover,  90.—. 
(See  "  Usury,"  «  Consideration,"  «  Gaming.") 

may  now  recover  on  bill  founded  on  usury,  Appendix  692. 

a  judgment  in  favour  of  a  bona  fide,  aids  the  illegal  consideration,  100. 

bona  fide  of  a  bill  when  a  loser  on  account  of  illegal  consideration, 
may  sustain  an  action  against  his  indorser  on  original  contract,  104. 

same  if  after  agreement  to  take  another  bill  and  do  other  acts, 
this  agreement  is  not  complied  with,  or  such  second  bill  is  void,  124. 

of  a  bill  for  which  another  has  been  given,  may  sue  on  the  first  bill, 
in  case  the  latter  is  not  paid,  125. 

bona  fide  of  a  bill  cannot  recover  on  it,  if  it  has  been  altered  even  with- 
out his  knowledge,  134. — (See"  Bill  of  Exchange."  31.) 

holder  without  notice,  may  recover,  though  his  indorser  had  no  right 
to  transfer,  145. — (See  "  Bankrupt")  (See  «  Executor" 

on  death  of  holder,  his  executor  or  administrator  may  indorse,  159.-* 

how  far  the  laches  of  the  holder  of  a  bill  afterwards  indorsed  to  a  bona 

fide  indorsee,  without  notice  thereof,  affects  such  indorsee,  162.— (See 

"  Laches.") 

of  a  bill  transferred  to  him  after  it  was  due,  is  liable  to  the  same  ob- 
jections, and  has  the  same  advantages  as  if  it  were  in  the  hands  of 
his  immediate  indorser,  165,  166.  [issued,  166* 

this  rule  applies  to  a  banker's  check,  transferred  long  after  it  was  first 

not  prejudiced  if  such  transfer  was  made  by  a  party  to  it,  167. 

what  holder  should  do  if  he  is  indebted  to  a  prior  party,  and  suspects 
his  insolvency,  169.  182.— (See  «  Set-off.99) 

of  a  bill  by  turning  a  blank  into  a  special  indorsement,  does  not  make 
himself  liable  without  adding  his  name,  174. 

need  not  give  notice  of  indorsements  to  acceptor,  181. 

may  effect  a  policy  of  insurance  for  due  payment  of  bill,  182. 
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HOLDER— (continued.) 

if  a  banker  be  a  party  to  a  bill,  an  holder  may  set  off  his  claim  c: 

him,  against  the  amount  of  the  bill,  169.  182 — (Sec  «  Set-off.") 
if  he  received  it  for  a  particular  purpose,  must  fulfil  it,  182.  240. 
what  circumstances  will  alter  this  rule,  182,  3.  [[the  bill,  l»* 

transfer  to  holder,  gives  a  right  of  action  to  him  against  all  parties  ': 
but  if  it  is  payable  to  order,  and  not  first  indorsed,  the   bolder  cai 

only  sue  him  from  whom  he  received  it,  1 84. 
obligations  of  the  assignor  of  a  bill  may  be  discharged  by  acts  of,  !»;. 
who  loses  a  bill  in  what  cases  he  must  bear  the  loss,  190  to  204-— « Set 

«  BilU  of  Exchange^  «  -Low.") 
must  give  notice  to  prior  parties  if  drawee  refuse  to  accept,  205. — (See 

"Notice  of  Die/ionor,"  "  JSTon  acceptance.")  [«*  Proles:' 

may,  and  in  some  cases  must,  protest  for  non-acceptance,  205. — ^Ss 
must  give  notice  if  drawee  requires  lime,  and  he  grants  it,  214. 
not  obliged  to  acquiesce  in  an  acceptance  by  an  agent,  215. 
may  insist  on  the  production  of  agent's  authority,  215.  [u  Acceptance." 
of  a  bill  may  refuse  special  acceptances,  221.  234.  238.    256.— {See 
must  give  notice  of  special  acceptance  if  he  takes  it,  235. 
of  an  accommodation  bill,  how  far  allowed  to  recover  on  it*  240. 
of  a  bill  with  an  acceptance  forged  by  indorser,  may  recover  on  another 

given  him  by  indorser,  when  he  gave  up  the  first,  242.  [2+:. 

otherwise  if  there  is  an  agreement  to  stifle  prosecution  for  the  forgery, 
of  a  bill  receiving  part  of  the  money  due  on  it,  and  enlarging  the  lira 

for  payment  of  residue,  is  not  a  waiver  of  acceptance,  249. 
of  a  bill  not  entitled  to  show  that  defendant  has  sustained  no  actuil 

damage  by  omission  of  notice. of  dishonor,  272. 
of  a  foreign  bill,  what  he  should  do  in  case  bill  is  dishonored,  2t0. 
how  he  should  give  notice,  285  to  288. 

if  more  convenient  to  him,  may  send  notice  by  a  special  messenger. 
«   and  recover  reasonable  expences,  288. 
when  notice  of  dishonor  should  be  given  by,  288  to  292. 
by  whom  such  notice  should  be  given,  292  to  295. 
may  resort  to  an  indorser  after  a  bill  is  dishonored,  without  calling  ca 

drawer  or  acceptor,  296. 
how  the  consequences  of  laches  may  be  removed,  303  to  309. 
when  he  may  protest  for  better  security,  309  to  310. 
not  obliged  to  receive  an  acceptance  supra  protest,  312. 
or  non-acceptance  of  a  foreign  bill,  he  should  protest  bill,  before  he 

lets  another  accept  for  the  honour,  312.  [tentmentfor  Payment") 
should  in  all  cases  make  presentment  for  payment,  315. — (See  u  Pre 
if  holder  is  dead,  when  it  becomes  due,  presentment  for  payment 
.  must  be  by  his  executor,  or  personal  representative,  318. 
of  a  bill  transferable  only  by  indorsement,  who  got  it  without  such  in- 
dorsement, should  on  presentment  for  payment  offer  indemnity,  313. 
and  if  payment  is  then  refused  he  may  protest  the  bill,  318. 
may  still  sue  acceptor,  though  he  neglect  to  make  presentment  for 
but  this  has  been  decided  otherwise,  329.  [payment,  S2S. 

refusing  to  accept  payment  of  a  bill,  without  the  charges  of  a  dupli*' 

cate  protest,  which  drawee  promised  to  pay,  if  he  would  discharge 

drawee,  356.  [^367,  S. 

ought  not  to  give  up  bill  when  it  is  paid  by  drawee's  giving  a  draft, 
and  if  holder  does  so  when  taking  check  from  acceptor,  drawer,  or 

indorser,  discharged,  368. 
should  not  give  time  to  acceptor,  371  to  379. 
of  a  joint  and  several  note,  may  enter  up  judgment  against  one,  and 

levy  on  a  fi.  fa.  without  discharging  the  other,  380. 
what  conduct  should  pursue  on  presenting  for  payment  a  partial 

acceptance,  380. 
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HOLDER— (continued.) 

in  an  action  by  the  holder  of  a  bill  against  a  person  who  had  received 

money  from  acceptor  to  take  it  up,  what  defence  may  set  up,  392* 
if  holder  gives  up  bill  on  request  of  a  party  to  another  to  pay  same 

out  of  a  particular  fund,  he  should  seek  payment  from  it,  393. 
of  a  bank  note,  what  right  he  acquires  by  possession,  427. — (See 

«  Bank  Note." 
bond,  fide  of  a  bill,  &c.  may  sustain  actions  against  all  parties  to  it, 

who  became  so  previously  to  himself,  339. 
rejecting  an  offer  to  pay  debt  and  costs,  court  will  restrain  him  from 
taking  out  execution,  343. 
may  issue  execution  against  all  parties,  but  he  cannot  only  levy}  &c. 

one,  445. 
of  proof  of  bills  by. — (See  "  Bankruptcy.") 

HOLIDAY.— (See  «  Bays  of  Grace,"  Sunday.") 

when  and  where  to  be  included  in  days  of  grace,  340. 

if  third  day  of  grace  be  a  Sunday,  Christmas-day,  or  Good  Friday, 

the  bill  is  due  thevday  before,  340,  1. 
Jews  holy  festival  when  it  excuses  delay  in  notice,  277. 

HONOR. — (See  "  Acceptance  supra  protest,"  «  Payment  supra  protest.99) 
payment  of  a  bill  of  exchange  for  the  honor  of,  makes  a  person  a 

party  to  it,  30.  protest.") 

likewise  an  acceptance  for  the  honor  of,  30.— (See  "  Acceptance  suhra 
payment  of  a  bill  for  the  honor,  gives  a  right  of  action  to  the  person 

making  such  payment,  163.  [to  such  acceptor,  184. 

acceptance  for  of  in  honor  of  an  indorser,  makes  such  indorser  liable 

HORSE, 

breach  of  warranty  is  a  complete  defence,  526. 

HORSE-RACE 

for  a  plate  under  50/.  is  illegal,  101. 

but  a  deposit  of  25/.  a  side  is  sufficient,  101. 

HUSBAND  AND  WIFE.— (§ee  «  Fern*  Covert,"  "Baron  and  Feme," 
"  Married  Woman.") 

IDENTITY, 

of  the  person  signing,  on  trial  of  an  issue  on  non  est  factum  must  be 

adduced,  487. 
of  payee  making  indorsement  must  be  proved  in  an  action  against  the 

drawer,  500. 
but  it  in  general  lies  on  defendant  to  disprove  the  identity,  500. 

IGNORANCE 

of  drawer's  or  indorser' s  residence  when  excuses  delay  in  notice,  275,  6. 

ILLEGAL  CONSIDERATION.— (See  «  Consideration.") 
what  are  illegal,  and  points  relating  to,  95  to  115. 

ILLNESS, 

how  far  an  excuse  for  delay  in  notice,  274,  5. 

INDEMNITY.— (See  «  Guarantee.99) 

acceptor  of  an  accommodation  bill  may  claim  for  drawer,  138,  255,6. 
to  accommodation  indorser,  189. 
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INDEMNITY— {continued.) 

must  be  given  when  bill  lost  to  entitle  holder  to  payment  of  it,  195. 

if  offered,  and  payment  be  then  refused,  equity  will  relieve,  and  com- 
pel defendant  to  pay  costs,  196. 

is  required  before  holder  of  lost  bill  will  be  allowed  to  prove  the  debt 
under  a  commission  of  bankruptcy,  197. 

if  tendered  on  the  loss  of  a  bill  before  or  on  the  day  due,  indorsed  In 
blank,  will  not  make  the  defendant  liable  at  law,  197. 

giving  a  bond  of,  is  a  new  and  good  consideration  to  sustain  an  action 
on  a  promise  to  pay  a  lost  bill,  200. 

what  security  should  be  taken  by  an  acceptor  of  an  accommodation 
bill,  255. — (See  "  Accommodation  Bill.9*) 

implied  where  no  express  contract  given,  255. 

ma}  be  claimed  by  an  acceptor  supra  protest  against  person  for  whose 
honor  he  accepted,  314 — (See  4k  Acceptance  sufira  protest" 

should  be  offered  by  the  holder  of  a  bill  i ran fer able  only  by  indorse- 
ment of  the  acceptor  if  he  got  it  without  such  indorsement,  3  Id. 

the  declaration  in  an  action  by  accommodation  acceptor  against  drawer, 
must  be  on  the  promise  of  indemnity  to  enable  him  to  prove  impri- 
sonment in  execution  as  special  damage,  524.— Sec  u  Accommodate 
Bill;9  "  Evidence:9 

INDICTMENT 

lies  against  agent,  banker,  &c.  for  fraudulent  disposition  of  bills,  147. 

— (See  Statutes  Appendix,  692  to  697.) 
lies  for  falsely  swearing  an  affidavit  to  hold  to  bail,  446. 
a  trial  of  an,  for  stealing  a  note,  notice  to  produce  it  unnecessary,  485. 

INDORSEE — (See  "  Holder,"  "Indorsement^99  "Indorser,"  «  Transfer?) 
of  a  bill  of  exchange,  who  is  such,  1.  29. 

right  of  actiou  on  a  bill  not  affected  by  a  release  from  drawer  to  ac- 
ceptor, 6. 
same  with  regard  to  a  set-off  due  from  drawer  to  acceptor,  6. 
may  sustain  an  action  on  a  bill  in  his  own  name,  6. 
of  alien  enemy  an,  may  recover  at  return  of  peace,  18. 
of  a  bill  cannot  sue  an  infant  in  any  case,  22. 
may  sue  maker  of  note,  though  indorsed  to  him  by  a  married  woman, 

if  maker  afterwards  promise  to  pay  it,  149. 
where  there  are  several  not  in  partnership,  they  must  all  join  in  order 

to  transfer  it,  159. 
innocent,  may  recover,  though  bill  paid  out  of  usual  course  of  trade, 

and  issued  in  fraud  of  others,  168. 
filling  up  a  blank  indorsement  on  a  bill,  the  action  then  cannot  be  in 

name  of  indorser,  174. — (See  "  Indorsement.)99 
advisable  sometimes  for  an  indorsee  to  fill  up  a  blank  indorsement,  176. 
but  when  an  indorsement  is  restrictive,  he  cannot  nil  up  any  one  in 

blank,  176. 
may  make  an  indorsement  conditional,  179. 
may  make  a  qualified  indorsement,  180. 

a  delivery  of  a  bill  to,  is  not  necessary  to  vest  legal  interest,  181. 
of  a  bill  or  note  may  effect  an  insurance  for  its  payment,  182. 
of  a  bill  for  the  purpose  of  giving  authority  to  receive  hs  payment, 

but  which  is  afterwards  revoked,  how  far  payment  would  be  good, 

358. 

may  sue  acceptor,  drawer,  and  all  prior  indorsers,  439.— (See  "Action.") 
by  mere  delivery  may  sue  all  such  parties,  but  cannot  sue  parties 
whose  names  are  not  on  bill,  439,  440. 

except  only  him  from  whom  he  received  it,  440 (See  a  Action.") 

may  declare  against  his  immediate  indorser  as  on  a  bill  drawn  by  him, 

460,  1. 
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INDORSEE— (continued.) 

but  this  is  not  the  usual  practice,  461. 

plaintiff  a  remote  indorsee  may,  after  indorsement  in  bank,  declare  as 

indorsee  of  payee,  461. 
in  which  case  all  subsequent  names  should  be  struck  out,  461. 
form  of  a  concise  indorsement,  46 1. 
must  prove  an  indorsement  to  have  been  made  in  an  action  against 

drawee  or  acceptor,  499.— (See  "  Evidence") 
when  indorsees  letters  may  impeach  his  title,  526, 7.— (See  "  Usury f9 

«  Letter.9') 
in  what  cases  a  competent  witness,  532.— (See  "  Witness") 

INDORSEMENT— (See  « Indorsee,"  «  Transfer:*) 

bills,  notes  and  checks  may  be  absolutely  assigned  by  indorsement,  so 

as  to  vest  legal  interest,  17.  141. 
an  agent  must  endeavour  to  procure  an  indorsement,  37. 
by  one  of  two  persons  not  in  partnership,  and  who  drew  a  bill,  and 

both  sign  their  names  to  it,  bad,  49. 
on  face  of  a  bill  or  note  is  considered  as  part  thereof,  and  operates 

accordingly,  59,  60. 
forgery  of  an  indorsement  of  payee  of  one  part  of  a  foreign  bill,  no  de- 
fence to  an  action  on  the  other  part,  81. 
but  forgery  of  an  indorsement  to  an  inland,  payable  to  order,  does  not 

pass  any  interest,  192. 
writing  a  4ictitious  name  on  a  bill  is  forgery,  84. 
waived  when  bill  payable  to  a  fictitious   payee,  and   known  to  de- 
fendant, 119. 
material  alteration  in  a  bill  after,  without  consent  of  indorser,  invali- 
dates the  same,  130. 

What  bill*  may  be  transferred,  140  to  144. 
all  bills  payable  to  order  or  bearer,  141. 
having  some  words  authorizing  a  transfer,  and  if  such  words 

omitted  by  mistake,  they  may  be  supplied,  141. 
a  transfer  by  delivery  imposes  same  liability  towards  the  im- 
mediate assignee  as  an  indorsement,  1 42. 
East  India  certificates  are  not  indorseable  so  as  to  vest  legal 

interest,  142. 
East  India  bonds  are,  142. 
check  on  a  banker  is,  142. 

when  a  bill  or  note  is  unduly  obtained  by,  or  otherwise,  a 
court  of  equity  will  relieve,  143. 
Who  may  transfer  a  bill  or  note,  144  to  160.J 
whoever  has  the  absolute  property  in  bill,  144. 
how  far  an  indorsement  by  a  person  no  way  concerned  will  go 

to  invalidate  a  bill,  144. 
an  infant  cannot  make  an  indorsement,  144.— (See  "  Infant.'*) 
but  if  he  does,  subsequent  in  dorse  rs  and  acceptor  are  liable, 

144. 
if  bills  pass  by,  and  in  blank  to ,  a  person  for  a  particular 
purpose,  and  he  negotiate  them,  how   far*  his  indorsee   is 
interested,  145. 
a   banker   to    whom   bills    have   been   pledged,    147.— (See 
"Banker."  [148. 

a  bill  payable  to  a  feme  sole,  who  then  marries  husband  may, 
a  bill  payable  to  a  feme  covert,  the  husband  may  and  must, 
sue;  l49.-^(See  "Feme  Covert.") 

carrying  on  trade,  she  herself 

may,  149. 
if  an  agent  may,  149. 
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Who  may  tramfer  a  bill  or  note-— (continued.) 
a  bankrupt  cannot  in  all  cases,  but  his  assignees  may,  149.-— 

(See  "Bankrupt.") 
questions  whether  the  solvent  partner  of  a  bankrupt  can,  149. 

—(See  "Partner.") 
a  bankrupt  may  if  the  bill  is  an  accommodation  bill,  151. 

if  at  any  time  before  the  suing  forth  of  the 

commission,  152. 
not  if  suspicious  circumstances  arise  of  insol- 
vency, 155. 
two  months  before  the  date  of  a  commission, 
156. 
if  made  by  way  of  fraudulent  preference,  it  is  bad,  1 56— (See 

a  Fraudulent  Preference.*9) 
executor  or  administrator  may,  159.— (See  "  Executor  and  Ad- 
ministrator." ' 

of  a  bill  io  several  not  in  partnership,  they  must  all  join  to  trans- 
fer it,  159. 

in  partnership,  the  indorsement  of  one 
When  suffices,  39.  159.  118.  t 

in  patnership,  and  one  only  of  them  in- 
dorses, and  then  drawee   accepts,  be 
cannot  dispute  the  validity  of  it,  159. 
in  case  of  a  bill  payable  to  one  for  use  of  another,  the  former 
.    must  make  the  indorsement,  160. 
one  partner  may  transfer  in  name  of  his  co-partners,  160. 
by  drawer  after  it  has  been  returned  to  and  paid  by  him,  168. 
may  be  made  by  an  agent. 
The  time  when  a  transfer  of  a  bill  may  be  made,  160  to  169. 
usually  made  after  completely  drawn,  yet  may  be  made  before 
160. 

if  made  before  it  is  drawn ,  and  indorser  die  before  the  day  k  bears 
^  date,  the  drawer  is  liable  to  indorsee,  161. 

bill  under  five  pounds  cannot  be  indorsed  before  they  bear  date, 
1 6 1  — (See  "  Small  Bill*.") 

laches  of  the  holder  of  a  bill,  on  not  giving  notice  on  refusal  to  ac- 
cept, afterwards  indorsed  to  a  boni  fide  indorsee  without  no- 
tice thereof,  does  not  affect  his  right  of  action,  1 63. 

otherwise  if  he  knew  of  such  dishonor,  1 62. 

a  bill  may  be  transferred  alter  it  is  due,  163,  168. 

but  bills  under  5l.  cannot  be  transferred  after  due,  164. 

when  bills  may  be  transferred  after  action  brought,  165. 

a  bill  transferred  after  it  is  due  carries  a  presumption  of  fraud, 

165. 

and  such  indorsee  is  liable  to  the  same  objections  and  has  the 

same  advantages,  as  if  it  were  in  the  hands  of  his  immediate 

indorser,  165,  166.  169. 
but  if  the  action  be  against  an  accommodation  acceptor  he  is  not 

discharged  unless  the  plaintiff  gave  no  value  for  it,  167. 
this  rule  will  apply  to  a  check  indorsed  over  long  after  it  wss 

first  issued,  166. 

but  such  transfer,  when  made  by  a  party  to  it,  implies  no  fraud, 
167. 

when  an  improper  transfer  of  a  bill  or  note  is  made,  a  bill  in 

equity  or  an  action  of  trover  lies,  168. 
after  overdue  and  paid  by  drawer,  168. 
after  payment  of  part  of  9  bill,  it  may  pass  by  for  the  residue, 

169.  181. 
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Modes  of  indorsement  and  transfer j  169  to  181.  [169. 

when  a  bill  is  payable  to  bearer  it  may  be  transferred  by  delivery, 

to  the  order  of  a  person,  it  must  be  done  by 

indorsement,  169. 
to  the  order  of  a  fictitious  person,  by  deli- 
very, 170.  [170. 
no  form  of  words  essential  to  indorsement,  signature  is  sufficient, 
what  is  an  indorsement  in  full  and  blai.k,  170. 
when  indorsement  in  full  is  made  it  can  only  be  transferred  by 

indorsement,  170. 
otherwise  when  indorsement  is  in  blank,  170. 
and  such  indorsement  makes  a  bill  payable  to  bearer,  171. 
and  if  the  first  indorsement  on  a  bill  is  made  in  blank  it  maybe 
transferred  by  delivery,  notwithstanding  any  subsequent  in- 
dorsement in  full,  If  1.  175. 
if  a  bill  is  payable  to  the  order  of  a  person,  or  of  the  drawer,  such 
person's  name  must  appear  on  the  bill  in  the  shape  of  an  in- 
dorsement,  171.  Ifi4. 
an  indorsement  may  be  made  on  face  as  well  as  back,  171. 
how  an  indorsement  may  be  made,  172. 
a  private  mark,  when  not  equivalent  to  an  indorsement,  172. 
and  when  an  indorsement  was  made  by  a  stranger,  on  faith  of  a 

promise  made  by  the  holder,  it  is  invalid,  172. 
how  a  bill  should  be  indorsed  by  an  agent  to  a  stranger  and  to 

the  principal,  172. 
how  a  small  bill  should  be  indorsed,  173.— (See  "  Small  Bill*.") 
indorsement  of  a  bill  in  the  name  of  agent  bad,  unless  it  is  so 

stated  in  it,  172. 
a  blank  the  most  usual,  and  conveys  a  right  of  ac- 
tion to  all  who  please  to  sue  jointly  on  the  bill, 
though  not  partners,  1 73. 
the  holder  may  write  over  what  he  pleases,  173. 
and  such  indorsement  is  always  sufficient,  174. 
an  indorsement  in  blank  may  be  converted  into  a  special  in- 
dorsement, 174. 
how  it  is  done,  1 74. 
but  such  an  act,  without  the  addition  of  the  holder's  name,  does 

not  make  him  liable,  174. 
an  indorsement  in  blank,  if  filled  up  by  the  indorsee,  the  action 

cannot  be  brought  in  the  name  of  the  indorser,  174. 
advisable  sometimes  for  indorsee  to  fill  up  a  blank  indorsement, 
176. 
Of  a  special  indorsement,  176  to  181. 
what  it  is,  176. 
and  after  such  an  indorsement  it  may  be  transferred  by  another 

in  blank,  1 78. 
and  the  words  "  or  order"  are  not  necessary  to  make  it  negotia- 
ble in  an  indorsement  in  full,  176.  179. 
how  to  make  a  restrictive  special  indorsement,  177.  179. 
this  mode  prevents  the  indorsee  from  filling  up  a  blank  indorse* 
ment,  177. 

and  from  transferring  the  bill,  178. 
and  when  made  for  use  of  indorser  is  revocable,  179. 
what  words  have  been  considered  as  not  making  a  restriction,  178. 
a  restrictive  indorsement  may  be  made  by  any  holder,  179. 
a  conditional  indorsement,  179. 

by  payee  of  a  bill  before  acceptance 
binds  acceptor,  179. 

["] 


784  INDEX. 

INDORSEMENT—  (continued.) 

Of  a  sfiecial  indorsement— (continued.) 

a  qualified  indorsement  may  be  made  by  any  holdery  180. 

what  it  is  and  its  effects,  180. 

an  indorsement  after  acceptance  cannot  be  made  lor  less  money 

than  is  on  the  face  of  the  bill,  180. 
after  indorsement  not  necessary  to  deliver  bill  to  Test  legal  in- 
terest, 181. 
acceptor  not  entitled  to  notice  of  indorsements,  181. 
1  Of  the  effect  of  indorsement  and  transfer  %  &c.  and  liability  of,  tram- 

J erred ,  182  to  189. — See  "Holder,"  "Indorsee." 
a  transfer  of  a  note  by  indorsement  is  equivalent  to  drawing  t 
bill  of  exchange,  183.  [183. 

and  such  note  may  be  declared  on  as  a  bill,  but  this  is  not  usual* 
a  transfer  of  indorsement  givers  a  right  of  action  against  all  par- 
ties to  a  bill,  183. 
but  if  bill  payable  to  order  is  not  first  indorsed  by  payee,  holder 

can  only  sue  the  person  from  whom  he  got  it,  184* 
a  transfer  by  delivery,  without  indorsement,  what  obligations  it 

imposes,  185. 
of  a  bill,  fee.  unless  expressly  otherwise 
agreed,  in  the  event  of  non-payment,  the 
original  cause  of  action  returns,  185,  6, 

r,  s. 

of  a  bill  or  note,  without  indorsement,  a 
person  may  make  himself  liable,  187.— 
(See  "  Guarantee"  "  Agreement.") 

on  transfer  of  a  bill  by  delivery,  without  indorsement,  the  as- 
signor cannot  be  sued  on  bill,  but  his  assignee  must  resort  to 
original  cause,  187. 

what  circumstances  will  render  this  cause  unavailing,  188,9. 

a  trans ter  of  a  bill  by  delivery,  with  indorsement  by  one  of  seve- 
ral partners,  how  far  partnership  liable,  39, 40.  159,  160.  188. 

the  obligations  imposed  by,  can  only  be  released  by  act  of  the 
holder,  189. 

when  a  bill  transferable  only  by,  and  is  delivered  to  a  person 
without  such  indorsement,  presentment  for  payment  ought  to 
be  made,  318. 

indorsement  of  a  bill  to  an  agent  to  get  it  paid,  whose  authority 
is  afterwards  revoked,  but  who  receives  the  payment,  how  far 
it  is  valid,  358,  9. 

how  to  be  set  out  in  pleading,  sometimes  advisable  to  add  a  count 
stating  plaintiff  as  indorsee  of  some  prior  indorse r,  461. 

form  of  a  concise  indorsement,  461. 

in  an  action  against  acceptor  by  indorsee,  application  for  time  is 
a  waiver  of  proof  of  all  indorsements  except  the  first,  462. 

for  less  than  due  must  be  described  in  pleading  accordingly,  462. 

and  not  necessary  to  state  that  it  was  made  in  indorser's" hand- 
writing, and  if  it  was  not  it  would  be  fatal,  462. 

if  a  note  payable  to  bearer  is  declared  on  as  indorsed,  it  must  be 
proved,  462. 

if  a  declaration  aver  indorsement  to  have  been  before,  and  evi- 
dence show  that  it  was  made  after  the  bill  was  due,  this  is  not 
a  fatal  variance,  462.— {See  "  Variance") 

notice  of  indorsement  is  not  necessary  to  be  averred,  462. 

if  unnecessarily  stated  in  action  by  indorsee  on  a  note,  &c.  trans- 
ferable by  delivery,  it  must  be  proved, 498. —(See  "Evidence.") 

if  attested  by  a  subscribing  witness  he  must  be  called,  491.  500. 
—See  «  Witness.") 
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Of  the  effect  of  indorsement  and  transfer,  &c.  and  liability  of  tranf  er- 
red, (continued.) 
drawer's  hand-writing  to  an  indorsement  must  sometimes  be  pro- 
ved, 500*-(See  "  Handwriting.") 
identity  of  payee  with  a  person  making  indorsement  must  be 

proved,  500. 
where  there  are  several,  usual  to  insert  two  counts,  one  giving  all 

the  indorsements,  and  one  only  what  are  necessary,  461.503. 
and  all  but  the  iirst  may,  even  though  in  full,  be  struck  out  at 
the  time  of  trial,  if  not  unnecessarily   stated  in   declaration, 
175.502. 
if  in  blank,  several,  not  partners,  may  join  in  suing  on  the  instru- 
ment, 504. 
but  after  such  indorsement  to  a  firm,  for  benefit  of  insolvent's 
estatef  two  of  which  firm,  with  C.  are  trustees  of  the  estate, 
they   cannot  maintain  an  action  on  the  bill  without  evidence  of 
,  transfer  from  the  firm,  505. 

INDORSEE.— (Sec  « Indorsee,"  « Indorsement,"  «  Transfer.") 

of  a  bill  of  exchange,  who  is,  1.  29. 

infancy  o£  no  defence  to  an  action  by  or  against  the  drawer  or  ac- 
ceptor, 26. 

alteration  of  a  bill,  after  indorsement,  without  consent  of,  invalidates 
the  same,  130.— (See  "  Alteration.") 

liable  to  any  amount  if  he  indorses  a  bank  bill,  160. 

how  far  discharged  by  laches  of  an  holder,  162.  222. — (See  "  Laches." 

to  what  extent  he  may  recover  money   paid  in  ignorance  of  such 
laches,  163. 

when  residence  of  unknown,  advisable  to  state  it  on  the  bill,  173. 

must  be  done  in  case  of  a  bill  under  5/.  1 73.— {See  "  Small  Bills") 

may  make  a  conditional  indorsement,  179. — (See  *  Indorsement ") 

a  qualified  indorsement,  1 80. 

has  the  same  advantages  and  disadvantages  as  the  drawer,  184. 

not  liable  to  the  acceptor,  184.— (See  "  Holder.") 

obligation  imposed  on  an,  by  indorsement,  may  be  discharged  by  act  of 
holder,  189. 

may  be  discharged  by  payment  of  the  bill  by  a  prior  party,  189. 

but  taking  such  prior  party  in  execution  does  not,  189. 

for  the  accommodation  of  a  party,  when  may  retain  money  in  his 
hands,  190. 

liable  immediately  to  be  sued  if  drawee  refuse  to  accept,  206.  183. 

if  acceptor  does  not  pay,  339. 

when  not  giving  notice  to,  the  dishonor  of  a  bill  discharges  him,  259. 

when  it  is  not  material,  276. 

bankruptcy  of  indorser  no  excuse  for  want  of  notice  of  dishonor,  277. 

tender  may  be  pleaded  by,  though  made  after  notice  of  the  dishonor  of 
bill  but  before  writ  issued,  299. 

can  only  by  express  waiver,  waive  his  right  of  defence  of  laches,  308. 

any  person  may  make  an  acceptance  supra  protest,  without  his  con- 
sent, 310. 

may  be  sued,  without  making  any  demand  of  payment  from  drawer,  335. 

discharged,  if  holder  take  a  check  from  acceptor  in  payment,  368. 

of  the  effect  of  giving  time  to,  37 1  to  384. 

of  a  foreign  accepted  bill,  not  obliged  to  pay  without  having  the  bill 
delivered  up  to  him,  397. 

any  one  indorser  may  sue  acceptor  or  drawer,  when  there  are  several 
indorsers,  438,  9.  (See  "  Action.") 
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cannot  be  sued  by  the  bail  of  the  maker  of  a  note  who  hare  paid  i: 
for  him,  441. 

may  be  bail  for  drawer,  449. 

in  an  action  against  indorser,  not  necessary  to  prove  any  indorsement 
prior  to  his,  46 1 ,  2. 

a  small  variance  between  declaration  and  evidence,  in  his  name, imma- 
terial, 502. 

in  an  action  against  hand -writing  of  drawer  and  prior  indorsers,  ad- 
mitted by  his  indorsement,  508,  9. 

if  a  subsequent  indorsement  be  stated,  they  must  be  proved,  509. 

usual  to  insert  two  counts,  one  stating  all  indorsements!  and  one  stating 
plaintiff  as  immediate  indorsee,  if  wished  not  to  discharge  subse- 
quent indorsers,  509. 

letters  written  by,  in  general  not  admissible  in  evidence  to  impeach 
indorsee's  right,  526,  7. 

see  an  exception,  526,  7. 

in  what  cases  a  competent  witness,  532.— (See  «  Witneee99) 

sum  recoverable  against,  535  to  544. — (See  "  Damages*9) 

INDULGENCE.— (See  «  Giving  Time,"  «  Payment.99) 

the  effect  of  giving  time  to  prior  parties  to  a  bill,  371  to  384. 

giving  time  to  acceptor  or  prior  indorser,  discharges  a  subsequent 
one,  380,  1. 

giving  time  to  a  subsequent  one  will  not  discharge  a  prior  one,  380. 

holder  of  a  bill  may  sue  prior  indorser  after  letting  a  subsequent  one 
out  of  execution  on  a  letter  of  license,  381. 

of  an  accommodation  note  receiving  a  composition  from  payee,  and 
agreeing  not  to  sue  him,  may  recover  from  maker,  38 1. 

and  a  release  to  such  payee,  of  all  claims  in  respect  to  note,  not  know- 
ing that  he  is  a  surety,  will  not  discharge  the  maker,  381. 

holder  of  an  accommodation  bill  may  take  part  payment  from  drawer, 
and  a  promise  to  pay  residue,  without  discharging  acceptor,  382. 

this  doctrine  once  doubted  now  fully  established,  382,  3. 

effect  in  cases  of  bankruptcy,  601,  2. 

INFANCY— (See  « In/ant.99) 

generally  specially  pleaded,  481. 

if  pleaded  alone  no  evidence  in  support  of  declaration  required,  482. 
—(See  "  Evidence.99) 

INFANTS.— (See  "Jgent.") 

contract  by,  only  avoidable,  2 1 . 

except  in  case  of  necessaries,  31. 

what  are  necessaries,  21. 

may  not  be  parties  to  a  bill  of  exchange,  Sec.  21. 

except  in  case  of  necessaries,  2 1 . 

cannot  be  sued  on  a  bill  given  for  necessaries  but  by  original  par- 
ties, and  even  then  doubtful,  22. 

is  liable,  as  acceptor,  after  he  came  of  age,  if  a  bill  drawn  before,  23. 

is  liable,  on  an  express  promise  to  pay  after  he  attained  21,  a  bill 
drawn  before,  23. 

may  sue  on  a  bill  in  his  favor,  33. 

but  it  is  said  he  is  bound  by  a  single  bill  given  for  necessaries,  32. 

may  be  an  agent,  30. 

a  bill,  payable  six  weeks  after  he  shall  come  of  age,  specifying  day, 
it  good,  62.  431. 
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cannot  make  an  indorsement  so  as  to  charge  himself,  1 44. 

and  if  he  does,  acceptor  and  subsequent  indorsers  liable,  1 44. 

payment  of  a  bill  to  an  infant,  how  far  valid,  346. 

if  an  infant  joins  in  the  making  of  a  joint  note,  he  ought  not  to  be 

sued,  434. 
the  same  where  he  is  an  acceptor  of  a  bill,  453. 
and  in  such  case  holder  ought  only  to  sue  him,  even  if  he  accepts  with 

other  adults,  453. 
and  it  is  no  departure  to  omit  such  infant's  name,  453. 
when  a  third  party  is  an  infant  in  an  action  by  two  others,  what  form 

of  note  holden  evidence  under  the  count  for  money  lent,  468,  9. 

INFORMAL  BILL,  &c. 

if  a  bill,  &c.  is  informal  in  its  terms,  better  to  state  it  in  pleading, 
with  innuendoes,  457. 

INITIALS, 

party  to  a  bill,  giving  6nly  the  initials  of  his  christian  name,  affidavit 

and  proceedings  need  state  them  only,  448. 
the  court  will  not  discharge  him  on  common  bail,  nor  set  aside  pro- 
ceedings, 448. 

INJUNCTION— (See  «  Court  of  Equity.99) 
when  negotiation  of  bill  restrained  by,  143. 

INLAND  BILLS.— (See  «  Bills  of  Exchange.99) 

INQUIRY.— (See  «  Search.*9) 

INQUIRY,  WRIT  OF.— (See  «  Practice,99  "  Reference  to  Master.99) 
no  occasion  to  execute  inquiry  on  judgment  by  default,  in  an  action  on 

a  bill  or  note,  450,  472,  3,  4,  5. 
otherwise  if  bill  is  not  stated  in  the  declaration,  450,  474. 
if  bill  payable  in  foreign  money,  this  writ  must  be  executed,  474. 
in  executing  a  writ  of  inquiry  after  judgment  by  default,  what  evidence 

must  be  adduced,  476,  7. 

INSANITY, 

of  a  subscribing  witness,  what  evidence  of  the  defendant's  hand-writing 
sufficient.  486. 

INSOLVENCY, 

a  proposal  to  pay  creditors  by  instalments,  is  a  suspicious  circumstance 
ol,  155. 

not  to  be  inferred  from  the  renewing  of  bills  in  particular  instances,  1 55. 

mentioned  in  the  1  Jac.  1.  c.  15,  and  46  Geo.  3.  c.  135,  means  a  ge- 
neral inability  to  pay,  155. 

enactment  of  the  stat.  46  Geo.  3.  c.  135— -155,  6. 

debtors  or  creditors  apprehending  aame,  does  not  render  a  transaction  a 
fraudulent  preference,  156,  7.— (See  4|  Fraudulent  Preference") 

of  a  principal  suspected,  equity  intitles  an  accommodation  indorser 
to  retain  money  in  his  hands,  190. 

to  a  party  to  a  bill,  which  has  been  guaranteed  by  a  third  person  no 
party  to  it}  when  excuses  omission  of  notice  of  dishonor,  265. 
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INSOLVENCY— (continued.) 

of  the  drawee  or  acceptor,  does  not  excuse  the  omission  of  notice  of  dis- 
honor, 271,  2.  292. 
does  not  excuse  omission  to  present  for 
payment*  316,  17. 
must  be  specially  pleaded,  480. 

in  case  of,  and  debtor  discharged  by  the  act,  a  note  given  for  antecedent 
debt,  how  far  maker  discharged,  624. 

INSOLVENT  DEBTOR, 

a  party  to  a  bill,  charged  in  execution  and  discharged  as  an,  does  not 
release  the  liability  of  the  other  parties  to  it,  S84.  441.  4. 

evidence  that  debtor  was  discharged  out  of  custody,  after  giving  in  a 
blank  schedule,  in  an  action  by  him  against  the  acceptor,  is  not  suf- 
ficient evidence  of  payment,  389. 

acceptor  of  a  bill  discharged  as  an  insolvent,  under  Lord's  Act,  from 
execution,  may,  nevertheless,  be  sued  again  on  it  by  drawer  who  his 
paid  it,  441.  4. 

when  he  continues  liable,  notwithstanding  discharge,  624. 

INSPECTION, 

of  bill  or  note  to  ascertain  stamp,  not  allowed,  472. 

INSTALMENTS, 

bill  or  note  payable  by,  what  may  be  recovered  on  one  default,  536,  7. 
form  of  declaration  on,  629,  630. 

how  interest  on  anote,  payable  by,  is  computed,  539.— (See  "  Interttt") 
debt  will  not  lie  on  a  note  payable,  unless  all  are  due,  547. 

INSURANCE, 

any  contract  made  in  consideration  of,  in  a  lottery,  void,  1 02. 
holder  may  insure  his  interest  in  due  payment  of  bill,  182. 

INTENTION 

of  the  parties  to  a  bill,  how  far  given  effect  to,  118  to  122. 

INTEREST, 

1 .  General  fioints  relating  to^ 

when  recoverable,  537  to  540. 

when  made  payable  by  bill  itself,  537. 

and  also  against  acceptor,  on  a  bill  payable  after  sight  or  date, 

without  proof  of  demand,  537. 
and  same  if  bill  payable  on  demand,  537. 
how  computed,  537. 
given  in  nature  of  damages  for  breach  of  contract,  not  in  pursuance 

of  it,  537. 
bill  does  not  in  general  carry  any  interest  in  case  of  bankruptcy,  537. 
drawer  or  indorser  only  liable  to  pay  it  from  time  he  received  no- 
tice of  dishonor,  537. 
and  not  then,  in  case  of  an  inland  bill,  unless  protested  for  non- 
payment, 537. 
and  when  maker  of  a  note  gave  money  to  his  agent  to  retire  it, 
|  and  he  fail,  though  liable  on  the  note,  he  is  relieved  from  intc- 

i  rest,  538. 

and  when  a  party  agrees  to  pay  by  bill,  and  neglects  to  give  one, 
.vendor  in  titled  to  interest  from  time  bill  would  have  been  due,  538. 
and  if  it  is  recoverable  under  the  count  for  goods  sold,  538. 
this  rule  applies  in  any  case,  if  there  is  an  agreement  to  pay  by 

bill,  538. 
when  interest  is  not  recoverable,  538. 
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I  NTEREST— (cow/iimf  d.) 

1.  General  points  relating  to— (continued.) 

recoverable  from  date  of  note,  when  it  appears  on  face  of  it  to  be 

for  money  lent,  or  is  payable  with  it,  539. 
when  bankers  may  charge  interest  upon  interest,  539. 
how  computed  on  a  note  payable  by  instalments,  539. 
recoverable  under  particulars  of  demand,  stating  that  action 
^  brought  for  amount  of  a  note  of  hand*  539.  was 

time  when  interest  stops,  539,  40. 
carried  on  till  final  judgment  signed,  539. 
but  in  trover,  for  bills  only  up  to  time  of  demand  and  refusal  to 

surrender,  540. 
and  after  tender  of  money  and  refusal  to  give  up  bill,  interest 

ceases,  540. 
legal  rate  of  interest  is  5  per  cent.  461.  540. 
how  much  recoverable  on  foreign  bills  of  exchange,  540. 
2«  Miscellaneous  ftoints  relating  to, 

what  chargeable  on  discounting  a  bill,  107, 8, 1 10, 

when  compound,  110. 

when  recoverable  in  case  of  bankruptcy,  592  to  595. 

where  one  partner  draws  bills  in  his  own  name,  by  consent  of  all 

his  copartners,  interest  recoverable  in  an  action  against  them 

on  the  money  counts,  52. 
taking  as  a  discount,  in  advance  on  a  loan  of  money,  is  usury,  107. 
but  this  rule  does  not  extend  to  bills  of  exchange,  107. 
when  bankers  cannot  charge  compound,  110. 
an  agent  advancing  money  for  principal,  may  make  a  rest  at  end  of 

each  year,  and  then  charge  interest  on  prior  interest,  1 10. 
bankers,  in  order  to  recover  compound  interest,  must  prove  a 

custom  to  make  rests,  and  that  customer  knew  of  such  prac- 
tice, 111. 
in  an  action  on  an  inland  bill,  in  order  to  recover  interest  from 

drawer  or  indorser,  protest  must  be  alleged  and  proved,  282, 3. 

398,  465. 

when  an  indorsement  was  made  on  note  to  pay  interest,  and  give 
up  note,  and  on  default  made  to  pay,  court  refused  to  stay  pro- 
ceedings on  payment  of  it  and  costs,  472.— (See  "  Staying  Pro- 
ceedings") 

indorsement  of  payment  of  interest  made  by  holder  himself,  when 
evidence  to  take  case  out  of  Stat,  of  Limitations,  388.  479.— 
(See  "Limitation:" 

not  recoverable  on  an  inland  hill,  unless  protested,  517.*— (See 
«  Protest,"  «  Evidence.99) 
2.   Table  for  calculating  interest.— Sec  Appendix,  698  to  701. 

in  general  at  the  rate  of  one  penny  for  each  pound  per  calendar 
month,  698. 

INTEREST  OF  WITNESSES.— (See  «  Witness,"  «  Release.") 

INTERPLEADER,  BILL  OF, 

when  it  may  by  an  agent,  39. 

I.  O.  U. 

does  not  amount  to  a  promissory  note,  and  need  not  be  stamped,  428, 9. 

IRREGULARITY— (See  '« Practice.") 

none  previous  to  judgment  sufficient  to  oppose  a  motion  to  refer  to 

master,  476. 
if  there  is  any,  it  must  be  the  subject  of  a  cross  motion  to  set  judgment 
aside,  476. 


.J 
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JOINT  TRADERS.— See  «'  Partner*.") 

JUDGE.— (See  "Judgment,"  «  Practice,"  «  Reference  to  Matter,"  «  Sum- 

mon*y"  «  Pule." 
on  summons  without  affidavit,  will  order  the  copy  of  bill  to  be  given,  473 
but  will  not  give  leave  to  inspect  a  bill  to  ascertain  whether  it  be 

stamped  or  altered,  472. 
on  summons  and  payment  of  debt  and  costs,  will  order  the  proceedings 

to  be  stayed.— (See  •'  Staying  Proceeding*") 
on  summons  will  require  defendant  to  show  cause,  why  bill,  Sec.  should ' 

not  be  referred  to  master  or  prothonotary,  473.— See  **  Referent -e 

to  Master." 

JUDGMENT— (See  Practice." 

by  default  or  confession,  aids  illegality  in  contract,  100.  6.  473. 

recovered  on  a  bill  given  by  one  of  three  joint  covenantors,  in  pay- 
ment of  a  debt  in  respect  of  the  covenant,  when  it  does  not  bar  the 
action  on  the  covenant,  124. 

if  prior  party  to  a  bill,  &c.  sue  a  subsequent  one,  and  recover  a  verdict, 
judgment  will  be  arrested,  442. 

by  default  in  an  action  on  a  bill  or  note,  damages  computed  by  master, 
450.  473.— (See  "  Reference  to  Matter") 

otherwise  if  the  bill  be  not  stated  in  the  declaration}  450.  474. 

on,  by  default,  loss  of  bill  no  defence,  473. 

by  default,  before  plaintiff  entitled  to  final  judgment}  must  refer  bill 
to  master,  or  sue  out  a  writ  of  inquiry,  473. 

practice  is  to  refer  same  to  master,  473. 

by  default,  and  bill  payable  in  foreign  money}  no  reference  to  master 
allowed,  474. 

reference  to  master  not  allowed  inaction  on  a  judgment  recovered  on 
a  bill,  475. 

but  on  demurrer  to  the  count  on  the  bill,  and  judgment  for  plaintiff, 
reference  to  master  allowed,  475.  [475. 

but  in  such  case  a  nolle  prosequi  must  be  entered  to  the  other  counts, 

on  motion  to  refer  to  master,  no  irregularity  previous  to  judgment  is 
available,  476.  [476. 

if  there  is  any  it  must  be  the  subject  of  a  cross  motion  to  set  it  aside, 

after  judgment  by  default,  no  matter  is  admissible  in  evidence  in  de- 
feasance of  the  action,  477. 

by  default,  equivalent  to  an  admission,  477.— (See  "  Admi**iotC9) 

but  if  one  of  two  makers  of  a  note  suffer  judgment  by  default,  it  must 
nevertheless  be  proved  on  the  trial  against  the  other,  490. 

after  judgment  by  default  in  an  action  of  debt,  when  bail  in  error  is 
necessary,  545. 
Precedent*  of  Judgment*  on  Bill*  and  Note*%  651  to  653.— {See 
"  Precedent*.") 

JUDGMENT,  FINAL.— (See  «  Judgment,"  «  Judgment  Interlocutory'*) 
cannot  be  signed  in  an  action  on  a  bill  after  judgment  by  default,  till 

after  reference  to  master  or  inquiry,  473. 
after  demurrer  to  count  on  bill  and  judgment  for  plaintiff,  may  refer 

to  master  and  enter  the  nolle  prosequi,  at  any  time  before  final 

judgment  signed,  475. 
interest  carried  on  till  it  is  signed,  539. 
otherwise  in  trover,  540. 

JUDGMENT,  INTERLOCUTORY— (See  «  Reference  to  M-ttr.-) 
after,  and  death  of  plaintiff,  court  will  grant  a  rule  to  compute,  474. 
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JUDGMENT,  INTERLOCUTORY— (continued.) 

after  such  judgment,  and  the  loss  of  bill,  court  granted  a  rule  to  refer 

to  roaster  oo  production  of  a  copy  of  the  bill,  verified  by  affidavit  of 

the  loss  of  the  original,  474. 
practice  confined  to  cases  where  bill  or  note  specially  declared  on,  474* 
signed  for  want  of  a  plea,  rule  to  refer  may  be  moved  for  the  same 

day,  475. 
signed  on  demurrer,  plaintiff  must  wait  till  the  following  day,  475. 

JURY, 

how  far  the  question  of  reasonable  lime  in  giving  notice  of  dishonor  or 

making  presentment  is  to  be  determined  by,  or  by  court,  290, 345. 
time  when  presentment  for  payment  should  be  made,  is  not  to  be  de- 
termined by,  336. 
judge  may  take  opinion  of,  as  to  reasonable  time,  with  reference  to 

mercantile  transactions,  345. 
decisions  of,  as  to  reasonable  time  have  been  very  contradictory,  345, 6. 
due  diligence  on  enquiry  after  drawer  or  indorser,  whether  a  question 

for  jury,  275,  6. 
evidence  left  to  jury  to  say  whether  there  was  full  notice  of  dishonor, 

See.  at  the  time  of  promise  to  pay,  523.— (See  "  Evidence"  "  Pro- 

miec.") 
when  a  note  is  payable  by  instalments,  jury  will  sometimes  give  whole 

amount  in  damages,  537. 

JUSTICES, 

power  of,  to  enforce  payment  of  small  notes,  Appendix,  666  to  674. 

KING,— (See  «  Extent.") 

may  assign  a  chose  in  action,  so  as  to  vest  legal  and  equitable  interest 

in  assignee,  8  and  9. 
cannot  be  guilty  of  laches,  nor  those  acting  as  his  agents,  257.  SI 9. 

LACHES— (See  <>  Presentment  for  Acceptance  and  Payment^" "Jfoticc  of 
JVbn-Jicce/itance,"   « Notice  of  Non-Payment^"  « Neglect"   « Re- 
lease,"  *»  Waiver." 
in  general*  consequence  of  neglect* 

to  present  for  acceptance,  206  to  215. 
when  excusable,  207. 

consequences  of  it,  how  waived,  SOI  to  309. 
to  present  for  payment, 

consequences  of  it,  315. 
how  waived,  301  to  309.  408. 
to  give  notice* 

of  non-acceptance, 

consequences,  and  when  excused,  256  to  278. 
when  waived,  301  to  309. 
of  non-payment. 

consequences,  and  when  excused,  394,  5. 
when  waived,  408.  301  to  309. 
Miscellaneous. 

of  holder  of  a  bill,  discharges  the  parties  to  it  from  liability,  127. 

184.  256.  • 

nor  can.  such  holder  recover  upon  original  consideration,  127. 256« 
otherwise  if  the  party  delivering  it  was  no  party  to  the  bill,  287. 
or  if  bill  given  as  a  collateral  security,  257.  264.  [264. 

of  the  holder  of  a  bill,  in  not  giving  notice  of  refusal  to  accept, 
does  not  affect  subsequent  bona  fide  indorsee^  162.  25f» 
otherwise  if  he  knew  of  such  dishonor,  162. 
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LACHES— (continued.) 

Miacellaneouo— (continued.) 

if  such  a  bill  is  paid  by  an  indorser  ignorant  of  laches,  when  be 
cannot  recover  from  the  drawer  and  prior  indorsers,  163 

if  a  foreign  bill  is  payable  after  sight,  it  is  no  laches  to  put  it  in  cir- 
culation before  acceptance,  and  to  keep  it  so  in  circulation,  907. 

not  laches  even  to  keep  it  in  circulation,  without  acceptance,  a 
year,  208. 

not  laches  to  present  for  acceptance  twenty-six  days  after  its  ar- 
rival, if  the  bill  is  drawn  payable  in  India,  sixty  days  after  sight, 
208. 

but  it  is  to  keep  such  bill  locked  up  a  considerable  time,  208. 

what  has  been  deemed  to  be  a  reasonable  time,  so  as  to  avoid  the 
objection  to  liability  on  account  of,  310. 

what  is  and  what*is  not  partly  a  question  of  law  and  partly  of 
fact,  211. 

in  not  making  a  presentment  for  acceptance  in  proper  time,  may 
be  excused  by  some  reasonable  cause,  212. 

it  will  be,  in  an  holder  of  a  bill  payable  at  a  banker's,  not  to  pre- 
sent it  in  the  usual  banking  hours,  222. 

but  such  neglect  will  not  discharge  the  acceptor,  650. 

in  regard  to  a  bill,  indorsed  over  by  acceptor  of  another  bill  to  the 
holder,  will  discharge  such  acceptor,  251. 

but  if  the  bill  was  not  indorsed  it  is  otherwise,  25 1. 

in  not  presenting  bill  for  acceptance,  and  not  giving  notice  of  non- 
acceptance,  does  not  prejudice  if  bill  on  a  wrong  stamp,  257. 

cannot  be  attributed  to  the  king,  or  his  agents  acting  for  him,  257. 
319. 

in  not  giving  notice  of  dishonor,  in  what  cases  not  material,  258. 
(See  "Effect*,99  « Wbtkc  of  M>n-Accefitance.99) 

may  be  waived  by  party  who  may  take  advantage  of  them,  30l<— 
(See  «  Ab/ice  of  JVbn-Acccfitancc,99  «  Waiver:') 

promise  to  pay  a  dishonored  bill  without  knowledge  of  laches,  it* 
not  binding,  307.— (See  **  PromUe,99  «  Waiver:9) 

a  person  party  to  a  bill  once  discharged  by,  he  is  always  dis- 
charged, 309. 

in  not  protesting  a  foreign  bill,  when  it  is  not  material,  309.— 
(See  «  Effect^99  «  Protett.99) 

of  an  holder  in  not  making  presentment  for  payment,  does  not 
discharge  the  acceptor,  328. 

what  has  been  deemed  laches  in  sending  notice  of  dishonor  by  the 
post,  or  by  private  hand,  403. 

if  laches  proved  evidence  of  consideration  cannot  be  received, 
127.  256. 467.— See  "  Declaration.99 

LAW  MERCHANT— (See  «  Custom.99) 

governs  the  legal  system  of  bills  of  exchange,  12. 

founded  on  the  rules  of  good  faith  and  equity,  1 2. 

when  silent,  evidence  of  a  custom  is  admissible,  49.  142. 

is  part  of  the  law  of  the  land,  and  need  not  be  stated  in  pleading,  45 1 . 

LEG ACY— (See  «  Executor.") 

of  a  larger  amount  than  the  bill  bequeathed  to  payee,  is  not  a  payment 

of  the  bill,  even  though  he  be  holder  of  it,  369.  392. 
but  it  has  been  held  that  a  bill  is  discharged  by  an  entry  in  testator's 

hand,  that  debtor  should  pay  no  interest  or  principal  unless  testator 

was  distressed,  392. 

LETTER, 

acceptance  of  a  bill  by,  how  far  valid,  223,  4.— (See  a  Acceptance.*9) 
notice  of  dishonor  given  by,  how  far  valid,  273/— (Sec  M  Notice  of  Ate» 
Acceptance?  «  Port." 
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LETTER — (continued.) 

mistake  in  directing  letter  giving  notice,  no  excuse  for  delay,  373. 
letter  written  by  one  of  the  makers  of  a  joint  and  several  note  to  the 

other  desiring  him  to  settle  debt,  will  take  case  out  of  Statute  of 

Limitations,  479.— (See  «  Limitations.'9) 
containing  notice  of  dishonor,  notice  to  produce  same  need  not  be 

given  before  plaintiff  allowed  to  prove  contents,  5 18,  19.— (See 

«  Evidence.") 
what  is  evidence  in  default  of  production  after  notice  to  produce  given, 

that  due  notice  of  dishonor  was  received,  519,  20. 
proof  that  a  letter  was  received  from  defendant  acknowledging  the  re* 

ceipt  of  a  letter  from  holder  of  a  named  date,  but  not  referring  to 

its  contents,  is  presumptive  evidence  of  due  notice  of  dishonor,  530* 
when  evidence  of  notice  of  dishonor  given,  what  other  evidence  in  re- 
gard to  letters  will  suffice,  520,  21— (See  «  Post  Office?  «  Post.99) 
in  civil  cases  post-mark  on  letter  evidence  of  time  and  place  when  and 

where  put  in  the  post,  521. — (See  «  Post,99  «  Evidence.99) 
in  an  action  by  indorsee  against  maker  of  note  in  order  to  establish 

usury,  what  letters  from  payee  to  maker  admissible,  without  calling 

payee,  525,  6« 

LETTER  OF  LICENSE, 

subsequent  indorser  let  out  of  execution  on  letter  of  license,  is  no 
bar  to  an  action  against  a  prior  one,  381. 

LIABILITY 

of  acceptor,  239  to  245. 

how  discharged,  345  to  252. 
of  drawer,  136  to  139. 

how  discharged,  256.  S15. 
of  indorser  and  transferrer,  183  to  189. 

how  discharged,  256.  315. 
of  party  promising  to  pay  a  bill,  252  to  255. 
how  to  be  stated  in  an  action  on  a  bill  against  acceptor,  and  in  on  a 

note  against  maker,  458. 
how  to  be  stated  in  an  action  on  a  bill  or  note  against  the  drawer  or 

indorser  of  the  one,  and  the  indorser  of  the  other,  466. 
person  discharged  from  liability  on  a  bill  by  bankruptcy  and  certifi- 
cate, is  a  competent  witness  in  an  action  on  same  bill,  531.— (See 
«  Witness.99) 

LIEN, 

vendor  of  an  estate  does  not  waive  it  by  taking  a  bill  or  note,  «nd  re- 
ceiving its  amount  by  discount,  125. 

in  case  of  a  partial  advance  by  a  banker*  on  a  bill  deposited  with  him, 
and  such  banker  becomes  bankrupt,  hia  assignees  have  a  lien  on  it, 
158.  619,  20. 

when  indorsee  has  no  lien  on  the  effects  of  drawer  in  the  bands  of  ac- 
ceptor, 182. 

but  if  the  drawer  and  acceptor  become  bankrupts,  it  is  otherwise,  182. 

accommodation  acceptor  or  indorser  what  lien  they  have,  190.  255. 

lien  in  case  of  bankruptcy  in  general,  619  to  624. 

LIMITATIONS,  STATUTE  OF, 
bills  of  exchange,  affected  by,  3. 
indorsements  of  partial  payments  on  a  bill  made  by  holder  will  in 

some  cases  take  case  out  of,  388.  479. 
indorsement  of  payment  of  interest  within  six  years  will  sometimes 

hare  same  effect,  479. 


794  INDEX, 

LIMITATIONS,  STATUTE  OF— (continued.) 

effect  of  statute  where  bill  or  note  dated  upwards  of  six  years  past, 

455. 

begins  to  operate  from  time  bill  due,  and  not  from  time  made,  478. 

action  on  accrevit  the  proper  plea,  478— (See  "  Plea.99) 

non  assumpsit  infra  sex  annos  not  proper,  478. 

cannot  be  pleaded  to  an  action  on  a  bill  payable  after  sight,  unless 

bill  has  been  presented,  479.  [479. 

note  payable  on  demand  supposed  that  statute  runs  from  date  of  note, 
acknowledgment  of  one  of  several  drawers  of  a  joint  and  several  note, 

bow  far  evidence  to  take  case  out  of  the  statute,  479. 
letter  written  by  one  of  such  drawers  to  another,  desiring  him  to  set- 
tle debt,  evidence  to  take  case  out  of  the  statute,  479. 
a  payment  generally  by  one  maker  of  a  joint  and  several  note  to 

payee,  is  not  sufficient  to  take  case  out  of  the  statute  against  the 

other,  479. 
acknowledgment  by  one  partner  to  take  case  of  the  statute  as  against 

the  other,  must  be  ciear  and  explicit,  479.— (See  *  Ackmomledg- 

merit.") 
a  receipt  of  dividend  under  the  bankruptcy  of  the  joint  maker  of  a 

note  within  five  years,  on  account  of  note,  will  bar  the  statute  in  sa 

action  against  the  other,  480. 
aliter  when  the  debt  proved  was  not  on  the  note,  480. 
must  be  specially  pleaded,  481. 
in  case  of  bankruptcy,  precludes  proof,  562. 

LONDON (See  «  Feme  Covert.99) 

custom  of  London  in  respect  to  payment  of  bills  by  drafts,  8c c.  367, 8, 9. 
no  wager  of  law  allowed  by  the  custom  of  London,  546. 

LOSS  OF  BILLS  AND  NOTES, 
General  fiointey  190  to  204. 

if  a  bill  is  transferable  by  delivery,  and  holder  loses  it,  he  most 
bear  the  loss,  if  any,  19Q. 

this  rule  applies  if  he  be  robbed  of  it,  190* 

but  in  an  action  on  it  on  notice  to  prove  consideration,  fcc  at  the 
trial,  plaintiff  must  do  it,  89.  191.511,512. 

when  a  check  is  lost  and  paid  by  banker  before  it  bore  date,  he 
is  liable  to  repay  same  to  loser,  192. 

when  a  bill  drawn  on  a  customer,  and  by  acceptance  made  pay- 
able at  his  banker's,  who  discounts  same  after  notice  that  it  had 
been  lost,  how  far  such  banker  is  liable,  192. 

but  if  a  bill  transferable  only  by  indorsement  be  lost,  and  af- 
terwards get  into  hands  of  a  bona  fide  holder,  he  cannot  re- 
cover, 192. 

and  this  although  such  indorsement  be  forged,  192. 
/       bona  fide  holder  without  notice  cannot  recover  on  it,  193. 

bills,  Ice.  lost  out  of  letters  put  in  post  office,  postmaster  general 
not  liable,  192. 

wfcn  a  bill  ftcc.  is  lost,  holder  should  give  notice  to  all  the  par- 
ties  to  it,  and  public  notice  in  the  newspaper,  195. 

loss  of  a  bill,  Ice.  no  excuse  for  not  making  application  for  pay- 
ment, 195. 

and  when  acceptor  has  no  right  to  refuse  payment  to  the  loser,  195. 

it  is  felony  to  steal  a  bill,  &c.  195. 

an  defence  after  judgment  by  default,  473. 

when  an  inland  bill  is  lost,  the  drawer  is  not  obliged  to  give 
another,  195* 

except  it  accord  with  the  form  of  a  bill  mentioned  by  statute)  196. 

enactment  of  that  statute,  196. 
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LOSS  OF  BILLS  AND  NOTES— (continued.) 
General  fioinu— (continued.) 

this  rule  would  extend  to  notes,  196. 

on  loss  of  a  bill)  and  refusal  to  pay  same,  equity  will  relieve,  196. 

proof  under  a  commission  of  bankruptcy  on  such 
bill  allowed,  197. 

and  this  though  the  loss  took  place  after  protest,  197. 

but  if  a  bill  indorsed  in  blank  be  lost  before  or  on  the  day  it  is 
due,  no  action  at  law  can  be  supported,  197. 

how  far  payment  of  in  such  case  valid,  359. 

and  this  even  though  a  bond  of  indemnity  has  been  tendered,  197. 

this  rule  will  extend  to  bills  transferable  by  delivery,  and  lost  after 
they  are  due,  and  after  action  brought,  198. 

nor  will  an  action  lie  on  the  common  counts  for  the  consideration 
of  the  bill,  198. 

nor  on  an  express  promise  without  new  consideration,  199. 

giving  of  an  indemnity  bond  is  a  new  and  good  consideration,  200. 

but  if  the  bill,  &c.  has  been  destroyed,  or  not  is  negotiable,  the 
rule  is  otherwise,  300.  360. 

if  the  bill  was  payable  on  demand,  he  may  recover  at  law,  201. 

on  loss  of  a  bill,  Sec.  equity  will  not  relieve,  where  an  action  at 
law  will  lie,  201,  2. 

on  loss,  &c.  of  a  foreign  bill  by  drawee,  he  must  give  the  holder 
a  promissory  note,  203. 

on  loss  of  a  bill,  and  new  one  not  to  be  had,  protest  may  be  made 
on  a  copy,  203. 

remitted  by  a  debtor  per  post  to  creditor,  and  lest,  debtor  dis- 
charged, 204. 

otherwise  if  the  bill  were  delivered  to  a  bellman  in  the  street,  204. 

on  loss  of  a  bill  when  parol  evidence,  or  a  copy  of  it  is  admis- 
sible, 485. 

lots  not  in  general  sufficient  to  excuse  non-production,  484,  5. 

but  on  evidence  of  the  destruction  of  it,  or  that  it  is  withheld 
by  defendant,  or  that  he  lost  same,  a  copy  of  it,  or  parol  evi- 
dence of  contents,  is  allowed,  485. 

but  in  these  cases  plaintiff  must  show  probability  that  original 
was  genuine,  485. 

on  loss  of  a  bill  after  interlocutory  judgment,  court  granted  a  rule 
to  refer  to  master,  474. 

LOTTERY, 

gaming  in,  is  illegal,  101. 
insurance  is  also  unlawful,  102. 

LUNAR  MONTH.— (See  "  Calendar  Month,"  «  Month.") 

MAKER. —(See  "Promissory  Aotc,"  « Drawer,"  "Acceptor?) 

the  maker  of  a  note  after  it  is  indorsed  stands  in  the  same  situation  as 

the  acceptor,  421.— -(See  therefore  "  Acceptor.") 

maker  of  an  accommodation  note  may  be  sued,  though  composition 

taken  from  payee.  Sec.  38 1, 
releasing  such  payee,  not  knowing  that  he  is  a  surety,  will  have  same 

effect,  381. 
in  an  action  against,  not  necessary  to  aver  presentment  at  particular 

place,  unless  named  in  body  of  note,  463. 
if  maker  make  note  payable  at  a  certain  place  by  memorandum  at  foot) 

that  does  not  qualify  contract,  463. 

MARRIAGE, 

a  contract  made  in  restraint  of,  void,  96. 

for  procuration  of,  void,  97. 
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MARRIED  WOMAN.— (Sec  «/«w  Covert.") 

MASTER,  REFERENCE  TO^— (See  "  Reference  to  Mater.99) 

MEMORANDUM, 

effect  of  it  on  the  back  of  a  note  or  bill,  or  separate  paper,  59.  61 . 
at  foot  of  note  making  it  payable  at  a  place  certain  in  an  action  against 

maker  on  it,  no  averment  of  presentment  there  necessary,  463. 
but  usual  in  one  count  to  make  such  averment,  463* 

MERCHANTS— (See  «  BilU  of  Exchange") 

inland  bills  formerly  valid  only  between  merchant  and  merchant,  16. 
what  notice  of  dishonor  is  sufficient  to,  and  how  it  should  be  served, 

276,  7. 
judges  may  consult  them  in  new  cases,  122.  345. 

MISDEMEANOR, 

compounding  of,  not  a  legal  consideration,  96. 
bankers  and  agents  embezzling  bills  is,  147,  6. 

MISDESCRIPTION— (See  «  Misnomer.99) 

of  payee  of  a  bill,  where  it  will  not  vitiate,  83.  498. 

in  address  of  a  letter*  no  excuse  for  delay  in  notice,  273. 

MISNOMER— (See  «  Mhdctcrifition.") 

if  the  name  of  a  party  to  a  bill  is  mis-spelt  in  declaration,  when  it  b 

fatal,  452,  3. 
in  a  count  for  usury,  452. 

what  misnomers  have  been  held  as  not  fatal,  453.  £502. 

in  respect  to  indorser  between  declaration  and  evidence,  immaterial, 

MIS-SPELLING 

of  a  name  in  drawing  a  bill  may  be  rectified  by  parol  evidence,  £3. 
a  party's  name  to  a  bill  in  a  declaration,  how  far  fatal,  452,— (See 

rt  Mitnomcr.") 

MISTAKE 

in  directing  a  letter,  no  excuse  for  delay  in  notice,  273. 

MIS-STATEMENT 

in  declaration,  how  taken  advantage  ol,  477.— (See  "  Demurrer.99 

MONEY  COUNTS.— (See  "Declaration.") 

the  utility  of,  and  when  applicable  in  case  of  bills  and  notes,  468  to 
471. 

MONEY  HAD  AND  RECEIVED, 

when  money  recoverable  back,  307.  389,  390,  1. 

MONEY,  PAYMENT  OF  INTO  COURT, 

admits  validity  of  bill  or  note,  and  sufficiency  of  stamp,  487,  491, 

497. 
admits  holder's  title,  508. 

MONTH, 

means  calendar  in  case  of  bills  and  notes,  343. 

how  calculated  as  to  time  of  payment  of  bills  and  notes,  337.  343. 

MUTUAL  CREDIT — (See  «  8et-offi>"  « Bankruptcy") 

general  observations,  and  5  Geo.  2.  c.  30.  s.  28,  607  to  609. 
nature  of  debt  to  be  set  off,  609. 
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MUTUAL  CREDIT— (continued.) 
in  what  right  due,  612. 
time  when  the  mutual  debts  or  credits  arose,  614* 

NAME.— (See  w  Misdescription^9.  «  Misnomer/9  «  Mia-t/ieliing.") 
of  payee,  mistake  in,  8 1  to  85* 

NAVY  BILL, 

consequence  of  their  being  misapplied  by  banker  or  agent,  146, 7. 

NEGLECT.— (See  «  Laches?  «  Release") 

NEGOTIABILITY, 

not  essential  to  validity  of  a  bill  or  note,  85,  6.  140. 

what  words  usual  and  essential  to  make  bill  or  note  negotiable/  85,  6. 

140  to  144, 

NEGOTIATION, 

a  bill  or  note  cannot  be  altered  after  it  was  perfected,  and  complete 

before  such  negotiation,  133. 
an  exchange  of  acceptances  is,  135. 

delivery  of  a  bill  to  drawee  by  drawer  to  be  accepted  is  not,  1 36* 
of  a  bill  or  note  may  be  restrained  by  a  court  of  equity,  but  not  by 

law,  143. 

NEW  STYLE.— (See  «  Style.99) 

of  old  and  new  style  where  they  prevail,  336,  7. 

NOLLE  PROSEQUI 

must  be  entered  to  other  counts  after  demurrer  to  the  one  on  a  bill  and 

judgment  for  plaintiff  upon  reference  to  master  to  compute,  475. 
but  this  entry  may  be  made  any  time  before  final  judgment,  475. 

NON-ACCEPTANCE.— (See  «  Notice  of  Jfon-accefltancc,99  «  Protest.") 

of  non-acceptance,  and  what  holder  ought  to  do  thereon,  256  to  309. 

notice  of  should  in  all  cases  be  immediate,  261.  283.  [301. 

drawer  and  indorsers  immediately  liable  to  pay  and  to  be  sued,  298  to 

and  this  though  the  instrument  be  somewhat  like  a  note,  28.  298. 

bankruptcy  of  drawer  after  drawing  a  bill,  on  non-acceptance  the  debt 
may  be  proved  under  the  commission,  298. 

party  arrested,  and  giving  a  draft  in  payment  which  is  dishonored,  may 
be  arrested  again  on  the  same  writ,  298,  9. 

if  a  person  take  a  bill  from  drawer  in  payment  of  goods  sold  on  non- 
acceptance,  he  may  recover  on  the  common  counts,  299. 

and  it  is  sufficient  in  such  action  for  drawer  to  prove  the  presentment 
for  acceptance,  299.  Sed  gusre. 

without  showing  was  protested,  or  that  drawer  had  notice*  299. 

drawers  and  indorsers  may  plead  a  tender  any  time  before  action  com- 
menced, 299.  [299. 

but  acceptor  cannot  if  he  does  not  pay  immediately  on  presentment, 

when  notice  of  non-acceptance  has  been  given,  no  presentment  for 
payment  need  be  made,  300. 

parties  to  bill  protested  for  non-acceptance,  liable  to  pay  principal, 
interest,  and  damages,  300. 

when  a  note  is  payable  according  to  a  course  of  exchange,  what  lia- 
bility is  incurred,  300. 

and  if  a  party  to  a  bill  is  discharged  by  foreign  laws  where  bill  was 
drawn,  he  cannot  be  proceeded  against  here,  30  L 

if  holder  omits  to  give  notice  of  when  made,  the  other  parties  dis- 
charged, 301. 
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NON-PAYMENT.— (Sec  «  Notice  of  Nonpayment',  *  Protest."*) 
conduct  holder  should  pursue  on  non-payment)  393  to  394. 
bill  should,  if  foreign*  be  protested,  and  notice  of  dishonor  given  wbe. 

ther  foreign  or  inland,  393,  4.— -(See  <c  Notice  of  Nonpayment.1*) 
a  protest  must  be  made  on  non-payment  of  coal  notes  given  under 

S  Geo.  2.  c.  26.  s.  7,  399. 

NOTARY  PUBLIC, 

his  office  and  duty  in  general,  379. 

his  duty  when  protesting  a  bill  for  non-acceptance,  279,  80. 

must  draw  up  protest  on  bill  itself  if  possible,  otherwise  on  & 
copy,  280 

demand  oi  payment  must  be  made  by  him  before  protest  is  com- 
pleted, 280. 

and  this  demand  must  be  made  by  the  notary  himself,  and  cannot 
be  by  his  clerk,  280.  598. 

acceptance  supra  protest  must  be  made  in  presence  of,  312. 

his  conduct  on  protesting  for  non-payment,  395,  6,  7,  8. 

cannot  protest  a  bill  for  non-payment  by  a  banker,  if  presentment 
is  not  made  in  the  usual  hours  of  business,  354.  517. 

unless  person  is  stationed  there  to  answer,  when  presentment  is 
good,  517. 

and  no  inference  that  bill  was  presented  in  due  time  is  to  be  drawn 
from  presentment  made  by  a  notary  in  the  evening,  354. 

doubtful  whether  clerk  of,  can  protest -under  9  8c  10  W.   3.  c.  17, 
398. 

unsettled  whether  can  note  a  bill  for  non-payment  on  daj  of  refu- 
sal, and  draw  up  protest  afterwards,  399. 

if  a  bill  be  presented  at  a  banker's  by  a  notary  after  five  o'clock, 
when  he  cannot  prove  non-payment,  400. 

on  payment  of  a  bill  for  honor  of  another,  a  declaration  should  be 

made  before  a  notary,  for  whose  honor  it  was  done,  409. 
-.  .his  duty  on  such  occasion,  409. 

protest  under  seal  of  notary  made  abroad,  proves  itself,  517. 

but  if  made  in  England,  notary  who  made  it,  and  the  subscribing 
witness,  if  any,  must  be  called,  517.. 
table  of  fees  of  office,  Appendix,  653  to  655. 

NOTES.— (See  «  Promisaory  Notes,"  «  Banker's  Notes,"  «  Cash  Notes.") 

NOTICE  IN  GENERAL, 

notice  of  determining  agent's  authority,  what  to  be  given,  35- — (See 
«  JgenL") 

express  notice  to  creditor  from  several  partners,  disavowing  authority 
of  one  partner  disables  him  from  binding  them,  45. 

notice  of  .dissolution  of  partnership,  what  to  be  given,  50. 
%not  necessary  to  be  given  of  indorsements,  181. 

should  be  given  of  loss  of  bill  or  note,  195.— (See  "Lss*  ofBUL") 

should  be  given  of  partial  or  conditional  acceptance,  and  how,  235. 
238.— (See  "  Jccefitance)') 

should  be  given  when  holder  protests  bill,  because  drawee  has  ab- 
sconded, 309.  312. 

of  taxing  in  K.  B.  unnecessary,  if  defendant  wish  to  obtain  a  rule  he 
must  do  it  at  his  own  peril,  475. 

of  prothonotaries  appointment  to  compute  must  be  given  in  C.  P.  475. 

to  produce  bill  on  trial  when  in  hands  of  defendant,  when  necessary, 
485. 

but  this  does  not  extend  to  trover  for  a  note,  er  an  indictment  for 
stealing  one,  485. 
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NOTICE  OF  DISSOLUTION  OF  PARTNERSHIP~(Sce  « Partner*.") 

in  the  Gazette,  how  far  in  general  sufficient,  35.  47.  50  [50. 

in  case  of,  express  notice  must  be  given  to  a  former  customer,  35,  47. 
in  the  Gazette,  and  sent  round  to  customers,  and  bill  drawn  by  one  part* 

ner  after  such  notice,  the  others  need  not  apply  for  injunction,  47. 
alteration  in  Bankers9  printed  checks  have  been  deemed  good  notice  to 

customers  using  them,  48. 
not  necessary  where  dormant  partner  withdraws  his  name,  48. 
one  partner  refusing  to  sign  a  notice,  the  rest  may  file  a  bill,  51. 

NOTICE  TO  PRODUCE  BILL 

should  be  given  when  acceptor  detains  it,  and  is  sued  on  it,  181.  485. 
but  not  necessary  in  trover  or  indictment  for  stealing  bill,  485. 

NOTICE  TO  PRODUCE  A  LETTER,  fee. 

containing  notice  of  dishonor,  must  formerly  have  been  given, before 
plaintiff  could  be  allowed  to  go  into  evidence  of  its  contents,  5 1 9. 

but  it  has  been  lately  determined  that  garol  evidence  of  the  contents  of  a 
written  notice  may  be  given,  without  notice  to  produce  same,  519. 

and  a  copy  of  a  letter,  containing  notice  of  dishonor,  is  admissible  with- 
out such  notice,  519. 

on  such  notice  given,  what  is  evidence  that  notice  of  dishonor  was  re- 
ceived, in  default  of  production,  519,  20. 

in  order  to  establish  usury  as  a  defence,  in  discounting  another  bill  be* 
sides  one  on  which  action  brought,  notice  to  produce  same  is  neces* 
sary,  525. 

NOTICE  TO  PROVE  CONSIDERATION 

should  be  given  when  consideration  to  be  disputed  on  trial,  89, 191, 51 1, 
form  of  such  notice.— Appendix,  651. 

but  plaintiff  will  not  be  called  on  to  prove  consideration,  even  after  this 
*    notice  has  been  given,  till  his  title  has  been  first  prejudiced,  511,  13. 

(See  «  Evidence?*) 
this  notice  not  required,  if  defendant  can  make  out  a  strong  case  of 

fraud,  5 1 2 .—(See  «  Fraud?*) 

NOTICE  OF  NON-ACCEPTANCE— (See  « Protest**) 

When  necessary,  and  consequence  of  not  giving  it,  256  to  278. 

if  bill  be  presented  for  acceptance,  although  unnecessarily,  and  re* 
fused,  notice  of  dishonor  must  be  immediately  given,  256. 

the  reason  why  the  law  requires  notice  to  be  given,  257. 

should  be  given  if  drawee  refuse  acceptance  or  payment,  125.  256. 

of  a  bill  should  be  given  by  an  agent,  where  one  employed,  37. 

not  necessary,  when  defendant  admits  drawee's  refusal  to  accejri, 
but  requests  holder  to  present  again,  who  does,  and  is  refused,  127* 

what  should  be  given,  when  drawee  requires  time,  214.  289. 

when  drawee  gives  any  other  than  an  absolute  acceptance,  235.  $56. 

but  none  necessary,  if  holder  is  content  with  the  special  accept- 
ance, 278. 

but  where  acceptor  gives  only  a  partial  acceptance,  how  far  notice 
is  required,  278. 

but  such  notice  should  express  the  nature  of  the  acceptance,  238. 

and  if  it  does  not,  it  will  be  a  waiver  of  the  acceptance,  238,  250. 

neglect  to  give,  by  the  king  or  his  agents,  does  not  prejudice,  257. 

if  bill  is  on  a  wrong  stamp,  notice  is  not  necessary,  256. 

What  excuses  omission  of  it,  258  to  278. 

no  damage  sustained,  is  no  excuse  for  omission  of  notice,  258.  ^ 
vrant  of  effects  of  drawer  in  drawee's  hands,  is  an  excuse  as  against 
drawer,  258.— (See  "Effect:") 

(13) 


NOTICE  OF  NON-ACCEPTANCE— (cantinutJ). 
What  cc(w«  omitiitm  of  U—(toMi  n 

the  Bamc  where  bill  accepted  For  accommodation  of  di 

how  far  wan!  of  consideration  excuses  tbc  neglect  to  gtre  book. 

359. 
no  excuse  for  not  giving  nniice  to  the  indorscr  that  acceptor  bain  | 

ell" -..is  of  drawer.  339.  260.  295. 
no  consideration  given  for  a  bill  between  indorwr  ami  another,  r: 

no  fraud,  but  the  drawer  and  acceptor,  fictitious  persona,  tutsn 

dorse  r  mint  have  notice,  260.  395. 
btit  when  payee  has.  and  drawer  has  not,  effects  in  drawee's  tea. 

and  bill  drawn  fur  the  accommodation  of  the  payee,  how  h* 

drawer  entitled  to  notice, 
payee  of  note,  lending  name  to  give  i<  credit,  is  entitle  i 

though  he  knew  muker  was  insolvent,  281. 
but  payee  lending  name,  and  taking  effects  of  drawer's  to  MUff 

it,  is  not  entitled.  2§j3- 
bill  drawn  for  accommodation  of  remote  indorsee,  and  prior  aaase 

leni  him.  indorscr  entitled  to  notice,  363. 
indorser  of  note  to  guarantee  debt  due  from  maker,  Is  entitles  t 

notice.  364. 
a  person,  though  no  party  (o  the  bill,  hot  who  ha*  gtmrante*4   " 

payment  of  it,  entitled  to  notice,  264. 
but  if  the  party  to  sueh  bill  or  note,  becomes  Insolvent  0*  J  basi- 

nipt  before  they  become  due,  the  party  y  us  rah  teeing  it  pi  o- 

titled,  265. 
apprehension  on  the  part  of  the  drawer,  and  certain  sets  dose  ■ 

futlherunce  of  such  fear,  thai   bill  would  be  dishonor* 

cuse  for  omission  of  notice,  266. 
knowledge  on  the  pari  of  die  drawer  that  hill  would  be  gislnMnr1. 

il  drawer  bad  effects  of  drawee's  In  his  hands,  is  no  excuse  fa 

want  of  notice.  266. 
when  want  of  effects  In  drawee's  hands,  excuses  otatssjofe  af  ■*- 

Uce,  357,  8,  9.— (See  »  g.jfcct*.'*) 
effects  of  drawer  in  drawee's  bands,  not  always  essentia!  to  cad* 

drawer  to  notice,  269. 
goods  shipped  by  drawer  to  drawee,  and  bill  drawn  on  drawea  «•- 

fore  they  arrived,  if  drawee  dishonor,  drawer  is  entitled  ta  s> 

ike,  369. 
bona  fide  reasonable  expectation  that  bill  will  be  honored,  enthlei 

drawer,  260,  270,  1. 
if  vendor  of  goods  sold  upon  a  credit,  draw  a  bill  on  vendee,  psi 

able  before  credit  expires,  he  is  not  entitled  to  notice,  t70. 
death,  bankruptcy,  or  known  insolvency  of  drawee,  no  excuse  far 

ihis  rule  will  extend  to  the  drawer  or  indorscr  of  a  bid,  wd  aie> 

ser  of  a  no!e,  277. 
the  same  rule  extends  if  drawee  is  in  prison. 
and  such  omission  of  notice  wilt  defeat  plaintiff's  rlsiro,  t 

law  or  equity,  273. 
drawee  telling  drawer  that  he  could  not  honor  bill,  docs  not  c 

omission  of  notice,  273. 
and  money  paid  by  a  i  hird  person  to  take  tip  a  bill,  after  neglect  » 

give  notice,  may  be  tecoverei 

and  received,  275. 


13  una-- 
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i  the  count  for  money  fad 

given  hy  letter,  which  whs  mis-dirccted,   how  far  it  will  opcW«, 
whai  has  been  decided  as  dispensing  with  notice,' 373,  4. 
where  one  of  several  drawers  Is  also  acceptor,  00  O 

sary,  374. 
what  excuses  neglect  to  give  immediate  n 
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N"  OTICE  OF  NON-ACCEPT ANCE-{  continued). 
What  excuses  omission  of  it— (continued). 
"when  party,  ignorant  of  indorsees  residence,  if  he  use  reasonable  di- 
ligence to  discover  it,  want  of  immediate  notice  not  material,  376. 
what  that  reasonable  diligence  is,  276. 
verbal  notice  at  a  counting-house  is  sufficient,  276. 
and  if  nobody  there,  not  necessary  to  leave  or  send  a  written  no* 
.     .  m    lice,  277. 

immediate  notice  excused  by  such  day  being  a  public  festival,  277, 
but  the  loss  or  destruction  of  the  bill  is  no  excuse  for  want  of  no* 

tice,  377. 
,  when  drawer  or  indorser  of  a  bill,  or  indorser  of  a  note>  is  a  bank- 
rupt) notice  must  be  given  to  his  assignee)  277. 
want  of  due  notice  excused  by  holder's  religion  forbidding  him  to  at- 
tend to  secular  affairs,  277.  407. 
notice  of  non-acceptance  having  been  given,  no  notice  of  non-pay- 
ment is  requisite,  300. 

2.  The  protest^  and  form,  and  mode  of  nbtice  of  non-act efit one ey  %7% 

to  268. 
.  points  relating  to  protest,  278  to  284.— (See  « Protest") 

what  is  sufficient  notice,  284. 

personal  service  of  notice  not  requisite,  284.  v 

not  to  leave  a  written  notice  at  parties  residence,  284. 
.     a  verbal  notice  at  parties  residence  or  counting-house,  sufficient,  284* 

notice  by  post  sufficient,  even  though  letter  miscarries,  285. 

and  if  sent  by  a  private  hand,  and  it  arrive  after  the  post,  the  parties 
are  discharged)  286. 

otherwise)  if  sent  by  private   hand*  and  no  essential  delay  take 
place,  286. 

when  notice  sent  by  two-penny  post  sufficient,  287. 

and  all  notices,  when  sent  by  post,  ought  to  be  put  into  receiving- 
house,  287. 

delivery  of  notice  to  bellman  in  street,  not  sufficient,  28Y. 
►  when  there  is  no  post,  bow  notice  should  be  given,  287,  8. 

when  more  convenient  to  holder,  he  may  send  notice  by  a  messen- 
ger, and  recover  expenses,  288. 

3,  Time  when  notice  may  be  given,  288  to  292. 

when  a  foreign  bill  is  dishonored,  and   party   to  whom  notice  is 
given  resident  abroad,  a  copy  of  protest  ought  to  be  sent  with  it, 

otherwise  if  such  party  be  resident  in  England,  289. 

must  be  given  in  a  reasonable  time  after  dishonor  to  those  to  whom 
holder  means  to  resort,  290,  91. 

and  holder  must  not  delay  giving  notice  till  bill  protested  for  non- 
payment, 29 1  • 

and  in  case  of  a  foreign  bill  notice  should  be  given  on  the  day  of 
refusal  to  accept,  or  earliest  possible  conveyance  afterwards,  291. 

inland  bills  not  protested  for  non-acceptance,  notice  should  be  given 
at  leastoo  the  day  after  dishonored,  291. 

each  party  entitled  to  a  day  to  notify  dishonor,  291. 

how  it  should  be  given  when  notice  sent  by  post,  29 1* 
4.  By  whom  notice  should  be  giveny  292  to  295. 

held  formerly  that  it  must  be  given  by  the  holder,  and  by  no  other 
-     ,  party  to  the  bill,  292,  93. 

but  it  may  be  given  by  holder's  agent,  293. 

acceptor  telling  drawer  before  bill  due,  that  he  was  unable  to  take  it 
up,  and  requesting  drawer  to  do' it,  and  gave  him  part  of  the  mo* 
ney>  still  notice  is  necessary,  293. 


NOTICE  OF  NON-ACCEPTANCE— (r» 

liy  whom  noliee  theatd  be  ;■■-. 

but  mm  R(MJC«  may  be  given  by  any  pnrtr  to  the  bill. 

293. 
nut!  auch  notice  will  entire  lor  benefit  of  antecedent  par*: 
and  recently  decided  notice  to  drav 
but  advisahle-  in  ill  cases  lor  a  party,  on  receipt  of  notice,  to  ( 

freth  one  to  nil  antecedent  panic*  lial  I 
such  notice  ijhould  be  tervcii  by  «ime  agent  or  servant  r-uaj* 
io  prove  the  wui  »5. 
5.  T«vihom  naiice  should  be  given,  20  5  Io  397. 

itioulJ  hv  given  io  all  parlies  to  whom  holder  mean*  to  i 

pay  men 
■ndwani  ■■■"!»  of  drawee  no  wnibc  for 

of  nolicc  to  indoners.  29*. 
indorse)' eniiiled  io  noiice,  though  drawer  and  acceptor  I 
when  party  entitled  io  notice  u  b»nktu|>ti  it  should  b 

and  his 
if  party  dead,  noli  n  to  executor  or  : 

notice  should  be  given  io  a  pot  son   guaranteeing  puytntm  d 

296. 
when  party  abroad,  notice  may  be  left  at   his  place   or  t 

here,  296. 
notice  of  dishonor  of  an  bland  bill,  must  be  given    to  the  a 

from  whom  holder  got  it,  297. 
notice  io  one  ol  several  par.uei*.  is  notice  to 
and  where  one  of  atvcral  drawers 
engaging  to  call  on  hold.. ,  is  paid,  dispense*  » 

297. 
when  a  bill  is  made  parable  nt  u  partii 

it  eeptor  m  i  d  noi 
£.  Liability  of  Part  it  n  on  A'oti-.tccrfitanct,  298  to  30!.— 

cr/tiutice") 
7.  How  She  conser/ueneet  y '  ■ 

may  be  waited  by  person  enrii 
what  has  been  decided  as  being  u   ■ 

bow  fir  a  promise  made  under  mi 

sequences  of  neglect,  304.  $ (Si  i 

proposal  by  indorsi 

a  waiver,  308. — (See  ■•  Pro. 
when  promise  to  puj  dislionoi<  d  bill  is  made  by  a  party  on  amM 

by  way  of  com  promise,  how  far  valid,  306. 
a  drawer  may  imfl/icdty  waive  his  right  to  insist  on  warn  nf  n 

as  a  defence,  308. 
but  it  is  otherwise  in  case  of  an  indorser,  308. 
when  a  plaintiff  in  an  action  on  a  bill  must  proi 

on  acceptor,  309. 
a  person  once  discharged  by  reason  of  want  of  notice,  is  i 

discharged,  309, 
if  two  or  more  parlies  to  a  bill  discharged  by  want  ot  ar 

tcrwards  pays  i>,  he  cannot  recovci  . 

for  the  other,  309. 
positive  proof  of  notice  must  be  given  and  it  cannot  be  left  I 

ference,  313. 

NOTICE  OF  NON-PAYMENT, 

The  rttltt  in  general  same  as   in   cate 
«  JVbtiee  of  Mn-Jtcrefitancc.' 
1.  Of  the  necessity  of  giving  noli 
why  notice  required,  257, 
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OTICE  OF  NON-PAYMENT— {continued.) 

!.  Qf  ike  necessity  of  giving  notice— (continued). 

on  non-payment  of  a  foreign,  as  well  as  an  inland)  notice  must 

be  given,  394,  5. 
governed  by  nearly  same  rules  as  in  case  of  non-acceptance, 

S94.  256,  7,  8.-l(See  " Notice  of  M>n- Acceptance") 
-    want  of  effects  in  drawee's  hands,  when  excuses  omission  of, 

394.  258  to  278.~(See  "  Effected) 
but  few  other  circumstances  will  have  that  effect,  394. 
when  bill  has  been  protested  for  non-acceptance,  and  notice 

thereof  given,  no  protest  or  notice  necessary,  394. 
but  it  is  usual  to  do  so,  394. 
after  regular  notice  of,  and  an  engagement  to  present  bill 

again,  and  doing  so,  but  omitting  second  notice,  this  will  not 

prejudice,  394. 
persons  who  are  bankers  for  drawer  and  acceptor,  and  who  re* 

ceive  bill  from  drawer,  and  acceptor  tells  them  not  to  pay, 

a  general  notice  suffices,  394,  5. 
if*  a  note  is  payable  at  -a  banker's,  no  notice  necessary,  395. 
an  agreement  not  to  put  note  in  suit  till  a  certain  act  is  done, 

will  not  excuse  the  omission  of  notice,  395. 
for  other  points,  see  256  to  278,  and  301  to  309. 
3.  Form  and  mode  of  giving  notice^  395  to  399. 

the  rules  relating  to  non-acceptance  here  prevail,  395.— (See 

"  Protest  f*  «  Notice  of  Won- Acceptance.**) 
a  verbal  notice  of  dishonor  of  an  inland  bill  is  sufficient,  and 

if  no  person  at  home,  it  is  not  necessary  to  leave  or  send  a 

written  notice,  395. 
notice  should  Decent  to  all  the  parties  to  whom  holder  means 

to  resort  for  payment,  399. 
3.  Of  the  time  v>hen  notice  must  be  given>  399  to  408.— (See  "  -Yo» 

tice  of  Non- Acceptance") 
the  holder  must  prove  that  notice  was  given  in  due  time,  400. 

n.  3.  518, 
notice  may  be  given  on  the  last  day  of  grace,  40  L 
the  usual  practice  on  such  occasions,  401. 
in  no  case  necessary  to  give  notice  on  the  day  of  refusal  to  pay 

an  inland  bill,  401.  366. 
each  party  has  one  entire  day  after  that  on  which  he  received 
,    notice,  to  give  notice  to  his  immediate  indorser,  401.  366. 
and  such  notice  may  be  sent  by  the  two-penny  post,  however 

near  the  parties  may  live,  401. 
and  where  parties  do  not  reside  in  or  near  London  sufficient  to 

give  notice  by  the  next  practical  post,  402* 
notice  may  be  sent  by  private  hand  if  it  arrive  on  same  day  as 

the  post,  though  a  few  hours  later,  402,  3. 
if  each  party  forward  notice  on  the  day  after  that  on  which  he 

received,  it  will  be  sufficient;  though  they  reside  in  London 

or  elsewhere,  402. 
decisions  establishing  these  rules,  403  to  408. 
notice  must  be  given  in  a  reasonable  time,  402. 
what  is  a  reasonable  time,  402. 
what  is  a  reasonable  time  in  regard  to  sending  notice  by  the 

post,  or  by  a  private  hand,  402,  3. 
what  has  been  deemed  laches  in  regard  to  notice  sent  by  post, 

403,  4,  5,  6,  7. 
where  notice  was  sent  by  holder  to  the  fifth  indorser  on  one, 
^  and  he  on  next  to  the  fourth,  and  so  odd  doe  diligence  has 

*  been  used,  404*  *■ 
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NOTICE  OF  NON-PAYMENT-f c(mrt»tt*d> 

3.  Of  the  time  when  notice  must  be  giveu— -(continued) . 

when  a  bill  is  deposited  with  a  banker^  who  presents  same  fo? 
payment  on  Saturday,  and  is  refused,  and.  he  gave  notice  t: 
principal  on  Monday,  and  he  on  Monday  night  by  two-penaj 
post  to  last  indorser,  this  sufficient,  40*. 

a  banker  formerly  considered  bound  to  give  notice  -ojn  the  very 
same  day,  if  his  principal's  bill  is  dishonored,  404. 

not  so  now,  he  being  considered  as  distinct  holder,  404.  n.  1 
405. 

where  a  bill  was  lodged  with  a  banker  who  'presented  sue  on 
the  4th,  gave  noiice  to  the  indorsee  on  the  Stftr,  and  to  tec 
drawer  on  6th,  is  sufficient,  405.  - 

the  holder  of  a  dishonored  bill  is  not  bound  to  post  off  imme- 
diately with  notice,  omissis  omnibus  aliis  negottte,  405. 

but  if  a  notice  is  sent  by  post  it  must  be  put  in  at  such  a  time, 
that  it  may  be  received  on  the  morning  of  the  day  after  that 
on  which  the  sender  had  notice,  406,  7.  - 

doubtful  whether  drawer  is  or  is  not  discharged  if  it  is  pmvtJ 
that  one  indorsee  has  omitted  to  give  due  notice  to  iris  u> 
dorser,  407. 

want  of  due  notice  is  excused  by  the  holder's  religion  forbid- 
ding him  to  attend  to  secular  affairs,  407. 

or  by  the  drawer  or  indorser  absconding,  407. 

when  notice  is  to  be  given  to  a  banker  it  must  be  in  the  ura! 
hours  of  business,  407. 
•    to  others,  time  of  day  not  material,  407, 

4.  By  whom  notice  should  be  given,  407. 

rules  the  same  as  in  case  of  non-acceptance,  293  to  295— 
(See  «  Notice  of  Non-jicce/itance.") 

5.  To  whom  notice  should  be  given,  407.  . 

rules  the  same  as  in  case  of  non-acceptance,  395  to  297.— 
(See  "  Notice  of  Non*Aecefitunce") 

6.  Liabilities  of  the  different  fiarties  thereupon,  407. 

rules  the  same  as  in  case  of  non-acceptance,  298  to  301*— 
(See  "  Non-acceptance." ) 

7.  How  consequences  of  laches  waived*  407,  6. 

rules  the  same  as  in  case  of  non-acceptance,  SOI  to  509.— 
(See  M  Notice  of  Non*jiccefltancc") 

NOTING— (See  «  Protest,"  «  Notice,"  «  Notary  "J 
of  a  bill,  what  it  is,  280.  398. 
how  far  supplies  place  of  protest,  280, 

OBLIGATION— (See  «  Liability .") 

OBLIGEE, 

of  a  bond,  when  assigned,  action  must  be  brought  in  name  of  the  ori- 
ginal obligee,  6. 

who  has  assigned  over  a  bond  and  then  become  a  bankrupt,  nun/  sup- 
port an  action  on  it,  10. 

of  a  bond,  with  a  surety,  giving  time  for  payment  of  it,- without  surety1* 
consent,  surety  discharged,  374. 

OBLIGOR, 

of  a  bond,  a  release  to,  or  set  off  due  to,  from  obligee,  a  bar  to  any  aC 

tion  by  an  assignee,  6. 
action  against  one  of  two  obligors  on  a  joint  and  several  band,  and  taking 
him  in  execution,  no  bar  to  an  action  against  the  other,  444.   ^ 
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-OFFICE, 

recommendation  to  a  public,  no  consideration*  96* .  , 

purchase  of,  no  consideration,  96. 
sale  of,  illegal,  102, 

OLD  SJYLE—  (See  "&?&.") 

of  old  and  new  style ,  where  they  prevail,  33§,  7.    , 

OR  ORDER,  WORDS  OF— (See  "  Indorsement?  «  Transfer.") 
of  bills  payable  to,  85  to  86. 
not  essential  that  they  should  be,  85. 
if  the  bill  is  intended  to  be  negotiable  these  or  other  words  of  transfer 

ought  to  be  inserted,  86. 
if  omitted  by  mistake,  they  may  be  inserted  afterwards  without  a  fresh 

stamp,  86. 
and  such  insertion  will  not  invalidate  them,  132. 
if  a  bill  or  note  is  payable  to  order  of  plaintiff,  it  may  be  stated  in  de* 

claration  to  be  payable  to  him,  456,  450. 
no  necessity  to  aver  that  he  made  no  order,  456,  460. 
bills  payable  to  the  order  of  a  fictitious  person  may  be  treated  against 

all  aware  of  the  fact  as  bills  payable  to  bearer,  457. 

OUTLAWRY, 

of  two  out  of  three  defendants  in  a  joint  action,  will  not  dispense  with 
proof  of  the  joint  liability,  490. 

OVER  DUE  BILLS— (See  «  Indorsement:7) 

of  the  transfer  of  a  bill  after  it  is  due,   163.   168.— (See  « jthdortt^ 
ment") 

PARDON, 

soliciting  a  pardon  is  no  consideration,  96. 

PAROL— (See  "Agreement?  «  Contract.") 

assignment  of  a  chose  in  action  by,  vests  equitable,  interest  in  assigned, 

n.  6,  9. 
contracts  in  actions  on,  consideration  must  be  proved,  13. 

includes  unsealed  written  and  verbal  contracts,  but  not  bills  of 
notes,  13. 
an  agent  may  be  appointed  by,  and  in  general  is,  31. 
agreement  to  renew,  no  evidence  as  a  defence  to  an  action  on  a  bill,  6 1) 
2.  478. 

PAROL  ACCEPTANCE— (See  «  Acceptance.") 
how  far  binding,  222. 

PARTIAL 

acceptance,  law  applicable  to,  237,  8.— (See  "  Acceptance") . 
indorsement,  law  applicable  to,  180.— (See  "  Indorsement.*9) 
payment,  does  not  discharge  drawer  or  indorser,  380* 

by  the  drtfw^r  when  don't  discharge  acceptor,  382. 

PARTICULAR  FUND*~(See«  Contingency?  "Bills  of  Exchange") 
bills  payable  out  of,  when  invalid,  &5 
promissory  notes  payable  out  of,  when  invalid,  430. 

PARTICULARS  OF  DEMAND, 

must  state  consideration  of  the  bill,  if  intended  to  proceed  at. trial  on 

common  counts*  46$. 
interest  recoverable  .under  (hem,  stating  .action  brought  to  recover 

amount  of  note,  53  9t  ' 


60*  INDEX/ 

PARTIES— (See  «  BiiU  of  Exchange^9  « Infant,"  «  Feme  Covcrtf***  Jlgn, 
«  Partner") 
general  observation  upon  peculiarities  of  a  bill,  2. 
to  a  bill  in  general,  18  to  53. 
different  parties,  18. 
capacity  of  them,  18  to  26. 
number  and  names,  26  to  30. 
how  a  person  may  become  so,  SO. 
by  agent,  3Q  to  33 — (See  "  Jfcent?9) 
by  partner,  32  to  52 — (See  «  Partner.") 

PARTNERS— (See  «  Partnerships'  «  Company  Incorporate." 

difference  between,  and  a  joint  tenant,  39. 

act  done  by,  in  name  of  his  firm,  binds  such  firm,  39,  40.  160.  188. 

but  this  rule  does  not  bind,  to  the  execution  of  deeds,  40. 

cases  of  fraud  between  payee  and  holder,  43.  [*:. 

doubtful  whether  he  may  guarantee  in  name  of  firm,  without  autfcerm, 

collusion  or  fraud  on  part  of,  to  impose  oa  his  co-partners  with  know- 
ledge of  his  separate  creditor,  avoids  any  act  done  by  such  partner  fbr 
benefit  of  such  creditor,  41.  in  notes  on  latter  part  of  case  Swani. 
Steele,  7  East,  210.  pliability,  * l. 

no  stipulation  in  partnership  deed  releases  the  co-partners  from  their 

but  on  proof  of  such  a  clause,  and  bill  or  note  issued  without  the  know- 
ledge of  ot^ier  co-partners,  consideration  must  be  proved,  42. 

deceased,  his  executor  liable  in  equity  on  such  a  bill  or  note,  4% 

partner  not  bound  where  the  least  fraud  is  discoverable  on  the  part  d 
the  creditor,  43. 

how  far  rule  applies  in  case  of  an  antecedent  debt,  44. 

what  will  and  what  will  not  raise  a  presumption  of  fraud  or  coHusic^ 
445.— -(See  «  Fraud.") 

subsequent  approbation  implies  previous  authority,  45. 

but  express  notice  from  rest  of  partners  that  they  would  not  be  febls, 
releases  them,  45. 

but  persons  being  partners  in  a  particular  concern  only,  are  not  liable 
on  bills,  Sec.  drawn  by  one  co-partner  in  name  of  firm,  in  relation  to 
another  concern,  46. 

how  far  bankruptcy  of  one  partner  disables  him  from  using  the  moe 
of  the  firm  effectively,  46— (See  "  Bankrupt." J 

how  far  dissolution  of  partnership  by  agreement  notified  in  Gazette 
disables  him,  47. 

and  when  one  partner  after  such  dissolution  draws  bills,  the  others  seed 
not  apply  for  injunction  to  discharge  them  from  liability,  47# 

what  is  notice,  and  what  has  been  deemed  notice,  48. 

affected  by  an  admission  made  after  dissolution  of  a  previous  partnership 
transaction,  48. 

two  persons  drawing  a  bill,  and  both  signing  name,  considered  by  hw 
as  partners,  though  indorsement  by  one  only  bad,  49.— (See  «is- 
(torsement."J 

having  an  express  authority  to  act  for  all,  must  be  guided  by  it,  50. 

having  an  express  authority  after  dissolution  to  receive  debts,  does  not 
empower  him  to  draw  a  bill,  50. 

refusing  to  sign  a  notice  of  dissolution,  the  rest  may  file  a  bJD,  51. 

issuing  bills  in  name  of  firm,  co- partners  may  file  a  bill,  51. 

drawing  a  bill  in  name  of  firm,  must  state  it  accordingly,  51. 

otherwise  partnership  not  liable,  51. 

but  this  rule  does  not  extend  to  the  acceptance  or  indorsement  of  a 
bill,  previously  drawn  on  the  firm,  51,  226. 

drawing  bills  in  his  own  name,  and  applying  proceeds  to  partnership  ac- 
count, co-partners  not  liable,  51. 
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PARTNERS— (continued) . 

but  this  has  been  decided  otherwise,  52. 

when  a  bill  is  drawn  by,  in  name  of  firm,  how  to  sign  it,  116, 

how  to  declare  on  a  bill  drawn  by  one,  in  name  of  firm,  116. 

how  far  bankruptcy  of  one  partner  restrains  the  acts  of  the  solvent  part- 
ner, 49. — (See  "  Bankrupt"  and  "  Bankruptcy.") 

may  indorse  bills  in  name  of  firm,  160. — (See'4*  Indorsement**) 

notice  of  dishonor  of  a  bill  to  one,  notice  to  all,  297. 

payment  to  one  partner,  in  name  of  several,  good,  358. 

if  a 'merchant  joins  his  clerk's  name  to  his  firm  as  partner,  an  action* 
must  be  ip  their  joint  names,  439. 

unless  distinctly  proved  that  he  had  no  interest,  439. 

acknowledgment  by  one,  partner  to  bind  another,  to  take  case  out  of  the 
Statute  of  Limitations,  must  be  cjear  and  explicit,  479. 

proof  of  admission  by  one  partner  of  the  band-writing  of  another)  to  an 
acceptance,  is  enough,  438. 

the  declarations  of  one  partner,  how  far  evidence  against  another,  490.— . 
(See  "  Admission?  "  Evidence.") 

after  partnership  established,  admission  of  one  partner  evidence  as  to 
joint  contracts  against  another,  as  well  before  as  after  dissolution,  508. 
490. — (See  "  Admission?  "  Evidence.")  .   # 

when  one  partner  may  be  called  to  prove  that  another  had  no  authority 
to  draw  bill  in  name  of  firm,  528. 

and  when  bankruptcy  of  the  firm  would  not  affect  the  competency  of  wit- 
ness, 528. 

PARTNERSHIP— (See  «  Partners?  «  Company  Incorporate?) 

after  dissolution  of,  by  agreement,  notified  in  Gazette,, a  partner  cannot 
use  the  name  of  firm,  47. 

what  is  sufficient  notice  of  dissolution  of,  48.— (See  "  Mbtice,") 

a  dormant  partner  may  dissolve  without  notice,  48. 

firm  affected  by  an  admission  after  dissolution  of,  and  previous  partner* 
ship  transaction,  48. 

express- authority  given  to  a  partner  after  dissolution  to  receive  debts, 
does  not  empower  him  to  draw  bills,  Sec.  50. 

a  partner  refusing  to  sign  a  notice  of  "dissolution,  co-partners  may  file  a 
bill,  51.  [stated,  51. 

not  liable  on  any'  bill  drawn,  &c.  by   one  partner,  unless  expressly 

otherwise  when  a  bill,  &c.  is  drawn  on  a  firm*  51. 

when  a  bill  is  indorsed  to  several  general  partners,  the  indorsement  of 
one  suffices,  159. 

if  established,  the  proof  of  the  hand-writing  of  one  partner  to  an  ac-    - 
ccptance,  &c.  is  enough,  480. — (See  "  Handwriting?  "  Evidence?) 

after  indorsement  in  blank,  no  proof  of  partnership  required,  though 
several  join  in  suing  on  the  bill,  Sec.  504. 

the  names  of  persons  in  partnership  may  be  suggested  to  a  witness  call- 
ed to  prove  it  by  counsel,  506. 

admissions  of  one  partner  evidence  as  to  joint  contracts  against  the  other 
as  well  before  as  after  dissolution,  490, 508.— (See  "  Admission? "Evi- 
dence") 

PARTS  OF  FOREIGN  BILLS,  80,  1— (See  «  Setts.") 

PAYEE  ♦ 

of  a  bill  of  exchange,  who  is,  1 .  27. 

where  two  persons,  not  in  partnership,  are  to  bill  drawp  by  themselves, 

with  both  their  names  attached,'  both  must  indorse,  49. 
right  of  action  not  affected  by  a  release  from  drawer  to  acceptor;  6. 
same  with  regard  to  a  set  off,  6. 

(14) 
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PAYEE — (continued). 

the  wish  of  to  indulge  the  maker  of  a  bill  or  note  expressed  in  sl:: 

note,  is  not  a  contingency,  61. 
forgery  of  an  indorsement  of,  to  one  part  of  a  foreign  bill,  do  defence 
*   to  an  action. on  the  other  parts,  81. 
where  a  mis-description  of,  will  not  vitiate  a  bill,  83. 
of  a  bill  originally  founded  on  a  good  consideration,  indorsing  sirx 

over  for  a  usurious  contract,  how  far  such  bill  is  void,  104— but  xt 

Appendix,  692. 
delivery  of  a  bill  to  is  not  essential  to  vest  legal  interest,  122.  181. 
alteration  of  a  bill  by,  in  what  particular,  invalidate  the  same,  134. 
when  a  payee  mentioned  in  a  bill,  he  must  indorse  to  give  third  perse 

interest,  171.  184. 
may  make  a  conditional  indorsement  before  acceptance,  and  thus  bzr: 

the  acceptor,  \7§. 
jnay  make  a  qualified  indorsement,  180. 
when  omission  of  notice  of  dishonor  to,  is  material,  261. 
payee  of  a  note  lending  name  to  give  it  credit  is  intitled  to  notice  c:' 

dishonor,  though  he  knew  maker  was  insolvent,  961. 
payment  of  a  bill  made  to,  unless  he  be  holder,  inoperative,  358. 
*  payee  of  a  check  receiving  the  money  on,  after  knowledge  of  the  bank- 
ruptcy of  the  drawer,  when  he  may  be  sued,  760. 
payment  of  a  bill  to,  who  is  holder  of  the  same,  by  bequeathing  a  larger 

legacy  than  amount  of  bill,  is  not  valid,  369. 
of  a  bill  may  sue  acceptor,  whether  be  accepted  as  drawee,  or  for  dodo: 

of  drawer,  and  in  such  case  drawer  also,  439. 
when  his  identity  with  a  person  making  indorsement  most  be  prorei. 

500. — (See."  Evidence,"  «  Identity.") 

.  •  * 

PAYMENT— (See  "  Presentment  for  Payment^  «  Recei/it.9t) 
General  Points, 

of  a  debt,  when  should  not  be  to  an  agent  or  attorney,  359. 

till  payment  of  a  bill  by  the  acceptor,  it  may  be  transferred  ad  iab- 

nitum,  168. 
payment  of  by  acceptor  will  discharge  all  parties  to  it,  445. 
for  the  honor  of  a. bill  gives  a  right  of  action  to  the  person  making 
'  such  payment,  168,  [169.  161. 

and  after  payment  of  part,  it  may  be  indorsed  over  for  the  residue, 
a  policy  of  insurance  may  be  effected  for  securing  the  payment, 

182. 
of  a  bill  by  a  prior  parly,  discharges  the  subsequent  one,  189. 
application  for,  must  be  made  though  the  bill  be  lost,  195. 
of  a  bill,  if  made  without  knowledge  of  laches,  whether  it  may  be 

recovered  back,  307. 
of  one  bill  by  giving  another,  does  not  prevent  holder -suing  on  the 

first,  in  case  the  latter  is  not  paid,  125. 
part  payment  of  a  bill  is  a  waiver  of  neglect  to  make  presentment 

for  payment,  319. 
1.  By  and  to  whom  payment  of  a  bill  may  be  made,  35/  to  364. 

may  be  made  by  any  of  the  parties,  and  even  by  a  total  string") 

357. 
may  be  made  by  the  bail  of  either  of  the  parties,  35^. 
bin;  not  so  as  to  charge  a  prior  party,  441. 
should  be  made  to  the  real  proprietor  of  the  bill,  358. 
to  one  of  several  partners,  358. 
or  to  some  person  authorized  to  receive  it,  358. 
to  payee,  unless  holder,  is  inoperative,  358. 
and  if  a  bill  is  payable  to  At  B.  and  not  negotiable!  A*  B.  most  de- 
mand payment)  3£8« 


* 
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PAYMENT-(fwft»w(/j. 

I*  By  and  whom  payment  of  a  bill  may  be  made~(bontinued). 

if  holder  dead,  when  payment  must  not  be  made  to  his  personal  re- 
presentative, 358. 

but  such  payment  to  a  person  who  has  probate  of  a  forged  will, 
valid,  358. 

on  a  bill  payable  to  A.  or  order,  for  use  of  B.  payment  must  be  to 
A.  358.       l 

if  a  bill  beneficial  to  a  minor,  valid,  but  to  a  married  woman,  after 
•     knowledge  of  that  fact,  is  not,  358. 
•    how  far  payment  to  a  person  who  had  authority  to  receive  it,  but 
which  is  afterwards  revoked,  is  valid,  358.  59. 

in  ordinary  cases  mere  production  of  the  bill  or  note  is  sufficient  to 
authorize  the  payment,  359.  •  ^ 

how  far  payment  of  a  bill  that  has  been  lost,  with  or  without  notice 
of  it,  it  is  good,  359. 

but  payment  of  a  check  or  bill  before  due  will  not  discharge  the 
drawer,  unless  it  be  made  to  the  real  proprietor,  359. 

advisable  that  an  acceptor  should  not  pay  his  bill  before  due,  or  af- 
ter notice  from  drawer  or  indorsee  not  to  do  so,  168.  359. 

of*  a  check  by  a  banker  under  suspicious  circumstances,  makes 
them  liable  to  repay  the  money  to  drawer,  359. — (See  "Banker.") 

how  far  the  payment  of  a  bill  transferable  only  by  indorsement  is 
protected,  360.' 

to  a  Bankrupt,  with  notice  of  the  fact,  ineffectual,  360.— (See 
«  Bankrupt?  and  "  Bankruptcy.") 

payment  by  a  bankrupt,  how  far  valid,  361,  2. 
2,  At  what  time  payment  to  be  made,  -364  to  367. 

ought  not  to  be  paid  before  due,  and  if  it  be,  and  then  fraudulently 
refused,  fresh  holder  may  recover,  168.  364. 

the  general  rule  is,  that  party  has  till  the  last  moment  of  the  day 
to  pay  money,  365. 

but  not  so  with  respect  to  foreign  bills,  and  when  payment  of  them 
must  be  made,  365. 

and  inlands  are  payable  on  demand  at  the  day  appointed  for  pay- 
ment, 365. 

and  if  bill  not  paid  when  demanded,  holder  may  immediately  re- 
sort to  drawer,  365.  [366. 

not  usual  to  give  notice  of  non-payment  till  the  following  morning, 

if  a  second  presentment  is  made  on  last  day  of  grace,  acceptor 
may  insist  on  paying  without  extra  expenses,  366. 

but  if  no  second  presentment  be  made,  no  subsequent  tender  by 
acceptor,  even  with  such  extra  expenses,  is  a  "bar  to  action,  366, 

but  not  so  as  to  the  drawer  and  in^lorser,  366,  7. 

promissory  note,  unaccounted  for,  for  20  years,  is  presumption  of, 
367,8,9. 
3.  Payment,  how  made,  367  to  370. 

when  bill  payable  abroad  in  foreign  coin  which  has  been  reduced 
in  value,  ho*  much  should  be  paid,  367. 

war  between  a  foreign  country  and  this  will  sometimes  excuse  the 
obligation  to  pay  in  such  foreign  country,  and  when  it  will  not, 

300.  367. 

effect  .of  payment  by  bills  sent  by  post  and  lost,  203,  4.— (See 
«  Post"  «  Loss"'"  BUI  of  Exchange V) 

if  payment  is  made  by  a  draft,  acceptor  not  discharged  if  holder 
use  reasonable  diligence  to  get  same  paid,  367. 

when  this  is  otherwise,  ana1  what  is  not  evidence  of  such  agree- 
ment, 367.  t 

of  the  effect  of  payment  by  a  draft,  367,  8,  9. 
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PAYMENT—  CcontinuedJ . 

3.  Payment,  how  made,  #c—  (continued) .  _. 

by  bequeathing  a  larger  legacy  to  payee  than  amount  of  bill,  is  n:: 
good,  though  he  be  holder  of  the  bill  at  testator's  death,  369. 

4.  0/  the  effect  of  giving  time  to,  or  releasing  acceptor,  371  to  379. — 

(See  "  Acceptor,*9  « Indulgence**) 
giving  time  for  payment  on  renewing  the  bill  for  valuable  conside- 
ration to  the  acceptor,  other  parties  to  it  discharged,  371. 
and  this  though  they  had  notice  of  the  dishonor,  371. 
but  an  holder  may  forbear  as  long  as  he  pleases  to  sue,  372, 3.  37  5. 
principle  on  which  this  rule  founded,  373. 

same  rule  not  confined  to  bills,  373, 4.— (See  u  Bond,90  "  ObEgeer 
suing  acceptor  to  execution,  and  taking  part  payment  and  security 

for  residue,  with  exception  of  nominal  sum,  indorser  discharged 

374. 
and  letting  such  acceptor  out  of  custody  on  a  ca.  aa.  will  have  same 

effect,  375. 
holder  taking  part  payment,  and  a  new  acceptance,  but  retaini-? 

old  bill  in  his  hands,  such  agreement  amounts  to  giving  time,  375 
and  such  agreement  will  discharge  other  parties,  though  drawer 

had  no  effects  in  acceptor's  hands,  375.- 
similar  indulgence  to  drawer  or  indorser  discharges  subsequent 

parties,  375, 
and  advances  made  on  a  note  payable  on  demand,  beyond  time 

agreed  upon  between  plaintiff  and  the  drawer,  indorser  dis- 
charged, 375. 
taking  a  cognovit  payable  by  instalments  at  a  distant  time,  or  ose 

without  giving  time,  how  far  drawer  discharged,  250.  375-  379. 
evidence  of  an  assent  or  a  promise  to  pay  after  time  given  reverses 

the  rule,  376. 
and  drawer  making  assent  under  a  mistake  that  he  was  discharged, 

may  be  sued,  376.  £376,  ~. 

but  if  assent  given  by  an  indorser  to  the  acceptor,  he  may  cot, 
when  the  laches  of  an  holder  are  excused  for  want  of  effects,  he 

may  give  time  to  acceptor  without  discharging  such  parties,  377. 
an  holder  of  a  valuable  consideration  of  an  accommodation  bill 

may  prove  it  under  drawer's  commission,  though  he  has  taken 

security  from  acceptor,  377. 
the  same  rule  prevails  where  the  acceptor  is  merely  the  drawer'* 

agent,  377. 
holder  may  receive  proposals  for  an  arrangement,  and  forbear  to 

sue,  without  prejudice  to  claim  on  other  parties,  378. 
how  far  ah  agreement  "not  to  press  the  acceptor"  discharges  other 

parlies,  378. 
how  far  an  offer  to  retain  the  bill  for  a  few  days,  made  to  drawer, 

would  do  so,  379. 
an  express  agreement  not  to  sue  acceptor,  made  after  notice  of 

non-payment,  but  without  consideration,  does  not,  379. 

5.  Of  receiving  part  payment,  380.  « 

an  holder  may  receive  part  payment  from  acceptor,  and  sue  other 
parties,  380. 

recovering  part  payment  from  drawer  does  not  discharge  accom- 
modation acceptor,  380. 

holder  of  a  joint  and  several  note  may  enter  up  judgment  on  a 
cognovit  against  one,  and  levy  on  a  fi.  fa.  without  discharging  the 
other,  380. 

what  conduct  holder  should  pursue  on  presentment  for  payment  on 
a  partiaj  payment,  380. 

$.  Of  the  effect  of  indulgence  to  prior  parties^  380  to  384.*— (See  «  ifc- 
dulgtnce.") 
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7.  Of  the  receipt  for  payment*  SSf  to  3«9. — (See  «  Receipt.") 

8.  Qf  rA*  *#fccf  of  payment  and  payment  by  mistake,  389  to  393. 

payment  of  a  bill  by  mistake,  when  the  money  may  be  recovered 

back,  390. 
on  payment  of  a  forged  bill  the  money  cannot  be  recovered  back 

from  a  bon&  fide  bolder*  390. 
exceptions  to  this  rule,  390. 
a  banker  who  received  money  for  a  specific  purpose,  and  applies  it 

to  another,  be  may  not  take  credit  for  amount,  390. — (See 

"  Banker.") 
if  a  defendant  in  consideration  that  plaintiff  would  stay  proceed- 
ings, agree  to  do  certain  acts,  and  omits  doing  one,  he  may  be 

sued  again  on  the  original  cause,  391,  2. 
negotiable  bill  or  note  not  satisfied  by  the  bequest  of  a  legacy,  392. 
but  it  has  been  held  that  bill  is  discharged  by  an  entry  in  testator's 

hand  that  debtor  should  pay  no  interest  on  the  principal,  unless 

*  testator  was  distressed,  392. 
if  acceptor  give  another  money  to  take  up  bill  in  an  action  against 

such  person  by  holder,  what  defence  may  be  set  up,  393. 
if  a  parly  to  a  bill  request  another  to  pay  same  out  of  a  particular 

fund,  and  holder  gives  op  bill,  he  may  seek  payment  out  of  such 

fund,  393. 
if  a  banker's  cash  note  is  presented  in  due  time,  and  dishonored,  it 

will  not  amount  to,  424. 
how  to  enforce  the  payment  of  a  Bank  note,  426. 
a  payment  by  the  joint  maker  of  a  note  to  payee  within  six  years, 

is  not  sufficient  evidence  to  take  case  out  of  the  Statute  of  Limi- 
tations, as  against  the  other,  479. 

PAYMENT  SUPRA  PROTEST. 

of  payment  supra  protest  in  general,  408  to  410. 

on  payment  of  a  bill  refused,  any  person  not  party  to  it  may  pay  it  foj 
honor  of  drawer  or  indorser,  408. 

an  acceptor  having  made  a  simple  acceptance,  cannot  pay  in  honour  of 
indorser,  408. 

if  he  has  no  effects  of  drawer,  he  may  suffer  bill  to  be  protested,  and 
then  pay  it  for  honor  of  drawer,  408. 

in  which  case  acceptor  will  have  a  remedy  against  drawer,  408. 

a  party  paying  a  bill  supra  protest  that  has  been  accepted,  may  sue  such 
first  acceptor,  408. 

but  if  a  party  pay  it  for  honoi*  of  drawer,  he  has  no  action  against  ac- 
ceptor of  bill  accepted  for  drawer's  accommodation,  409. 

no  bill  should  be  paid  for  honor  of  drawer  till  after  protest,  4(59. 

he  should  declare  to  a  notary  for  whose  honour  he  pays  it,  409.        * 

notary's  duty  on  such  occasion,  409. 

but  an  acceptor  supra  protest  may  pay  before  it  has  received  approba- 
tion of  party  for  whose  hpnor  be  did  so,  409. 

though  in  general  a  party  paying  a  debt  of  another,  has  no  action  for  it) 
it  is  otherwise  on  payment  of  bill  supra  protest,  409. 

in  which  case  he  recovers  on  the  count  for  money  paid  or  on  the  bill 
itself,  409. 

but  a  person  paying  a  bill  supra  protest  cannot  sue  an  acceptor  without 
effects,  409. 
,    the  reason  for  this  exception  to  the  general  rule,  409.  460. 

such  party  may  sue  all  other  parties  to  the  bill  except  the  pe/son  whom 
he  paid,  441. 

by  acceptor  not  presumed  upon  receipt  on  back  of  bill,  unless  hand 
writing  of  the  person  intitled  to  make,  an<)  circulation  after  accept- 
ance, 524.— (See  "  Acceptor"  «  Evidence") 
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PERJURY, 

if  a  party  swear  an  affidavit  to  hold  to  bail,  and  it  is  untrue,  be  may 

indicted  for,  446. 

PLACE 

where  bill  made  must  be  stated  in  bills  under  5/.— 76. 

not  necessary  in  other  bills,  though  advisable,  76. 

of  payment  of  a  bill  need  not  be  stated  by  drawer,  US. 

but  if  it  is  intended  to  be  payable  at  a  certain  place  by  drawer,  it  -: 

be  inserted  in  body  of  the  bill,  or  in  the  direction  to  drawee,  lis. 
where  to  present  for  payment,  321   to  332.— (See  "pMaitmw; 

Payment.") 
of  payment,  if  stated  in  body  of  bill  or  direction,  or  body  of  •  prom 

sory  note,  that  qualification  of  contract  must  be  stated  in  the  dcc^ 

tion,  321.456. 
and  in  such  case  a  presentment  there  most  be  proved,  331.  514. 
but  memorandum  at  foot  of  a  note  does  not  make  same  payable  at  re- 
ticular place,  325.  463* 
if  accepted  payable  at  a  particular  place,  doubt  whether  presenter* 

there  necessary,  326,  7.  459. 
if  accepted  payable  at  particular  place,  semble,  averment  of  prcie::- 

ment  there  unnecessary,  326,  7.  459. 
but  if  it  is,  it  must  be  proved  in  evidence,  327,  n*   1.  513. — ;*« 

"  Evidence.99) 
whenever  mentioned  in  bill,  and  presentment  there  necessary,  it  z:s. 

be  averred  and  proved,  514. 
and  if  stated  in  the  declaration,  must  in  all  cases  be  preyed,  5U. 

PLEAD ING--(Sce  «  Declaration,"  «  Debt?  «  Plea*.") 

consideration  must  be  alleged  in  actions  on  contracts  not  under  seal " 
no  allegation  of  the  invalidity  of  a  record  can  be  averred  in,  12, 
the  illegal  consideration  of  a  specialty  must  be  stated  in,  13. 
when  word  "  at,"  inserted  before  drawee's  name,  in  a  bill,  such  icsii- 
*  ment  may  be  described  as  a  bill  or  promissory  note,  28,  d.  2* 

matters,  dehors  of  a  security,  may  in  all  cases  be  stated,  99. 
when  a  bill  is  drawn  by  only  one  person  in  name  of  a  firm,  it  nwix 

averred  as  drawn  by  a  firm,  116. 
when  a  bill  is  made  payable  at  a  particular  place  by  drawer,^- 

should  be  set  forth  in,  118.  322. 
when  place  of  payment  of  a  note  is  placed  at  bottom,  it  most  noi  * 

stated  in,  118. 
when  one  partner  is  a  bankrupt,  in  an  action  on  a  bill  or  note,  it  sbou,d 

not  be  stated  in,  that  such  bankrupt  joined  in  the  indorsement,  ljQ- 
in  an  action  on  a  bill  need  not  state  that  it  was  delivered,  181.      [lbl' 

aver  notice  was  given  of  Motxmk 
when  a  bill  is  accepted  after  due  in,  it  may  toe  stated  to  be  accepted  ac- 
cording to  tenor,  220. 
an  averment  in  pleading  that  bill  presented  in  due  time,  evidenced 

was  impossible  to  do  so,  may  be  received,  319. 
when  bill  or  note  payable  at  particular  place,  no  necessity  to t«tr  notice 

of  dishonor  to  acceptor  of  bill  or  maker  of  note,  323. 

a  special  refusal  at  the  particular  pbto J-  ^ 
if  a  promissory  note  be  stated  to  be  payable  at  a  particular  place*  m       J 

it  turn  out  that  place  is  named  only  at  the  bottom  of  it,  it  i* a  ta,J 

variance,  326. 
for  points  in  pleading,  relating  to  averments  of  presentment  fa  W      J 

ment  at  particular  places,  32S  to  332.  ,.  w 

in  an  action  for  usury  on  a  check,the  forbearance  should  be  stated ,D       j 

be  from  time  when  paid,  412.  ] 
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PLEADING—  (continued J . 

notes  made  out  of  England  should  not  be  stated  to  have  been  ♦made  ac- 
cording to  statute,  419. 
bankers  cash  note  stated  as  promissory  notes*  423. 
but  if  indorsed^  may  be  declared  on  as  a  bill  against  indorser,  424. 
when  special  pleas  necessary  in,  480,  81.— (See  "Defence,"  "Plea*.") 

PUE AS— (See  " Defence") 

to  an  extent  in  aid,  that  a  bill  was  drawn  upon  him  by  original  debtor, 

which  is  not  due  till  after  inquisition  taken,  is  good,  477* 
and  this,  though  defendant  refused  payment  and  original  debtor  took  it 

up,  477. 
under  the  Stat,  of  Limitations)  what  proper,  478.— (See  "Limitation*") 
when  a  special  plea  necessary,  480,  81. 
infancy,  coverture,  tender,  set-off,  bankruptcy,  insolvency,  and  Stat,  of 

Limitations,  should  be  pleaded  specially,  481. 
what  evidence  admissible  under  the  general  issue,  480,  8  l.(-r-See  "  Evi* 

4fice9"  "Defence.") 

POLICY  OF  INSURANCE, 

gaining  in  a,  illegal,  102. 

must  be  interested  in  the  thing  insured,  or  invalid,  102. 

may  be  effected  for,  to  insure  the  payment  of  a  bill  or  note,  182. 

POST.— (See  "Notice  of  Non-Acccfaancc  and  Non-Payment") 

notice  of  dishonor  of  a  bill  sent  by,  sufficient,  and  in  all  cases  the  safest 
method,  285,  6. 

and  this,  even  though  the  letter  should  miscarry,  285,  6.. 

notice  of  dishonor  sent  by  private  hand,  and  arriving  a  day  after  post, 
parties  are  discharged,  286.  [286. 

otherwise  if  no  essential  delay  take  place  in  sending  by  a  private  hand 

when  notice  sent  by  two-penny  is  sufficient,  287. 

and  all  notices  sent  by,  ought  to  be  put  into  the  receiving-house,  287. 

where  there  is  no  post,  how  holder  should  give  notice,  287,  8. 

how  notice  of  dishonor  should  be  given  by  the  post,  291* 

bill  or  note,  payable  on  demand,  may  be  sent  by  post  day  after  deliver- 
ed, 350. 

notice  of  non-payment  may  be  sent  by,  however  near  the  parties  may 
live,  401, 

and  where  the  parties  do  not  reside  in  London,  notice  may  be  sent  by 
the  next  practical  post,  402. 

what  is  a  reasonable  time  in  regard  to  sending  notice  by,  402. 

what  has  been  deemed  laches  in  regard  thereto,  403,  4,  5,  6,  7. 

the  court  will  not  consider  whether  the  time  of  receipt  corresponds 
with  the  time  when  a  letter  sent  by,  would  arrive,  405. 

but  if  notice  is  sent  by,  the  letter  must  be  put  into  at  such  a  time  that  it 
may  arrive  on  the  morning  of  the  day  after  the  sender  received  no? 
tice,  40  6 1  7. 

mode  of  proving  forwarding  a  tetter  by  post;  521,  2. 

post-mark  evidence  of  time  and  place  when  and  where  letter  put  into 
the  post-office,  521. 

proof  notice,  or  other  paper,  sent  by  post  in  mercantile  transactions,  al- 
ways sufficient,  52 1 . — (See  "  Evidence.") 

question  sometimes  arises  as  to  what'is  the  requisite  proof  of  the  fact 
of  sending  by  post,  221. 

instance  and  example  each  way,  521,  22. 

POST-MASTER- 

general,  not  liable,  if  bills,  tec.  are  lost  out  of  letters  put  into  post-of- 
fice, 193. 
deputy  may  be  sued  for  neglect  in  not  delivering  leutr*  »  due  time,  195, 
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POST-OFFICE.— (See  "Tost")  r. 

when  a  clerk  to  it,  may  be  called  to  give  evidence  a«  to  gemaneDes: 

hand-writing,  and  whether  it  be  feigned,  494,  5,  6. 
argument  to  support  this  position,  495. 

on  proof  of  notice  of  dishonor  given,  it  will  suffice  to  show  that  a  le: 
containing  such  notice,  was  put  in  the  proper  poet-orace,  520, 21 
4  post-mark,  evidence  of  time  and  place  when  and  wfeere  letter  pu.h 
the  post-office,  521. 

POST-M ARIL— (See  «  Post-Office.") 

PRACTICE.— See  "Action?  "Affidavit?  "  Arrest?  «  Bail,"  «  Dedr 
Hon?  "Defence?  "Demurrer?  "Error?  "Exemptions?  "to 
ment?  "Pleas  and  Pleading?  "Reference  to  Master?  "Stay**  :r 
Setting  aside  Proceedings?  "  Variance?  "  Venue.") 


PRECEDENTS— (See    "Affidavits?     "Declarations?     "Judgmr^ 

"  Notice  to  prove.")  M 

Of  affidavits  to  hold  to  bail,  625,  6.— (See  "Affidavits.'*) 
on  promissory  notes. 

payee  against  maker,  625. 

the  like  in  another  form,  625. 

indorsee  against  maker,  625. 

indorsee  against  indorscr,  625. 
on  bills  of  exchange. 

payee  against  acceptor,  626. 

indorsee  against  acceptor,  626* 

payee  against  drawer,  default  payment,  626. 

indorsee  against  drawer,  626* 

the  like  on  default  acceptance. 
of  declarations. 
1.  In  assumpsit.— See  other  precedents,  3  Chitt.  on  Plead.  1  to  61. 
on  promissory  notes* 

payee  against  maker,  66.  v 

payee  against  maker  of  a  note,  payable  by  instalments,  for  w 
whole  sum  on  one  default,  629. 

the  like  for  one  instalment  due,  630. 

first  indorsee  against  maker,  630. 

statement  of  a  second  or  subsequent  indorsement,  631 

short  statement  of  indorsements,  632. 

indorsee  against  indorser,  the  maker  having  refused  paymes  < 
632. 
on  checks  on  bankers. 

payee  of  check  against  the  drawer,  634. 

bearer  against  the  drawer,  635. 
en  inland  bills  of  exchange. 

payee  against  acceptor,  636. 

first  indorsee  against  acceptor,  638« 

second  or  subsequent  indorsee  against  acceptor,  63& 

drawer  against  acceptor,  on  a  bill  returned  to  and  taken  op  ) 
drawer,  638. 


payee  against  drawer,  drawer  having  refused  accepWJw  -■ 
payee,  &c.  against  drawer,  &c.  acceptor  having  re^r^ 

ment,  641.  j l^ 

payee,  8tc.  against  drawer,  where  drawee  coold  not  he  »ou^ 
payee,  8cc.  against  drawer,  &c«  where  the  drawee  W  ^ 

fects  of  the  drawer,  643.  #   .    u^n 

form  of  averment  of  demand  of  fresh  bill  when  a  bill  w5  ^ 

iostf  644. 


J 
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PRECEDENTS— {continued). 

on  foreign  UU&of  exchange. 
payee  against  acceptor,  645. 
drawer  or  indorser  against  acceptor*.  646.  * 

payee  against  drawer,  &c  bill  tawing  been  protested  for  non- 
-  •ecoeptancef  -646. 
.*     tfce  Jike,  .tbe  otir  having  been  protested  for  non-payment,  647. 
payee  against  drawer  on  bill  protested,  as  well  for  non-accept- 
ance as  for  non  payment,  649. 
Indorsee  against  drawer  or  indorser,  649* 
in  debt* 

payee  of  note  against  maker,  649. 
payee  of  bill  a  gain  si  drawer,  650.    , 
of  notice  to  plaintiff  to  prove  consideration,  651. 
of  judgments. 

on  demurrer  and  reference  to  the  master,  651* • 
by  default  and  reference  to  the  master,  65-. 
similar  judgments  with  continuances  between  interlocutory 
and  final  judgment,  653. 
of  depositions  in  bankruptcy. 

affidavit  of  one  petitioning  creditor,  655. 
affidavit  of  several  petitioning  creditors,  656. 
affirmation  of  a  Quaker,  656. 
affidavit  to  obtain  couulry  commission,  656. 
proof  of  petitioning  creditor's  debt,  657. 
deposition  for  money  lent  on  bankrupt's  note,  657. 
■  ■  on  bankrupt's  note  indorsed  by  a  third  person,  657. 

■■  on  notes,  one  made  and  the  .other  indorsed  by  bank- 

rupt, 658* 
— - —  —  on  a  bill  drawn  and  indorsed  by  bankrupt*  658* 
■  ■  '  on  a  bill  drawn  by  bankrupt  .and  indorsed  by  third 

person,  659. 
■■  for  a  debt  secured  by  several  bills  stated  in  ache* 

duJe,.65i*. 
form  of  a  claim,  660,   • 

PREFERENCE,  FRAUDULENT.^-fSee  «  Fraudulent  Preference.99) 

PRESENTMENT  FOR  ACCEPTANCE,  206  to  2 15.— (See  "  Drawee" 
«*  Jcceptorf*  "  Non- Acceptance"  "  Notice  of  Non- Acceptance") 
1.  WAen  it  is  necc8jsary>,2p&,7.  .    , 

It  should  be  made  to  the  drawee  or  his  authorised  agent,  212. 
when  a  bill  is  drawn  payable  after  sight,  206. 
but  in  other  cases  it  is  nut  necessary,  206. 

but  in  most  cases  advisable,  206.  .  | 

in  Bristol  it  is  not  usual  to  present  for  acceptance  or  to  accept,  306.  j 

drawer  and  indorser  may  be  immediately  sued  when  drawee  refuses  J 

to  accept,  206.  I 

the  bill  should  be  presented,  for,  as  soon  as  possible,  206. 

when  an  agent  is  liable  for  not  presenting,  206— (See  u  Agent") 

when  a  bill  is  not  directed  to  any  one,  bin   is  accompanied  by  a 

letter  of  advice,. stating  who  is  tp  he  the  drawee?  ii  should  be 

shewn  to  that  person  for  his  acceptance,  207.  .    . 

and  if  he  refuse,  it  should  be  protested.  2Q7. 

when  it. is  necessary  to  present  for,.  «iud  .holder  neglects  to  do  so, 

no  effects  in  drawee's  hands  is  sufficient  excuse,  207. 
and  it  is  the  same,  where  no  consideration  was  given  for  the  bill,  207* 
2»  Time. when  presentment  for ',  should  be.  made,  20?  to  212. 

when  bill  payable  after  sight  it  should  be  presented  in  a  reasonable 
time)  207. 

(15) 
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PRESENTMENT  FOR  ACCEPTANCE— (continued). 

2.  Time  when  presentment  for  should  be  made— {continued). 

what  has  been  deemed  to  be  a  reasonable  time,  210.— (See  ufa- 

satiable  Time,99) 
what  hate  been  deemed  laches  in  this  respect  in  case  of  a  fbreifi 

bill,  and  what  not,  307,  8 (See  "Laches") 

holder  of  an  inland  bill  payable  after  sight  is  not  bound  to  prescst 

it  for  instantly,  209,  10. 
but  when  presentment  is  made,  it  should  be  in  the  usual  bouts  r! 

business,  212.  [3:<- 

but  a  war  or  accident  will  excuse  a  neglect  to  make  a  prtsemmes. 

3.  Mode  of  presenting  for  accefitance%  212  to  214. 

the  bill  is  usually  left  24  hours  with  the  drawee,  212. 

but  this  must  not  be  done  if  post  goes  out  in  the  interim,  213. 

when  drawee  cannot  be  found  at  the  place  where  be  is  addressed, 
the  bill  to  be  considered  as  dishonored,  2 13. 

but  if  he  have  removed,  the  holder  roust  find  out  where,  and  pre- 
sent accordingly,  213.  [214. 

no  presentment  need  be  made  when  drawee  has  left  the  kingdom, 

if  drawee  is  dead,  presentment  should  be  made  to  his  personal  re* 
prescntative,  214. 

when  a  bill  is  left  for,  and  holder  grants  him  time,  notice  should  be 
given,  214, 

need  not  be  proved  in  an  action  by  a  surety  against  acceptor,  2*4. 

neglect  to  make  when  necessary  discharges  the  other  parlies  tot 
bill,  301. 

4.  How  this  neglect  may  be  waived,  301  to  309. 

PRESENTMENT  FOR  PAYMENT, 

1.  When  presentment  for  payment  necessary,  315  to  333. 

when  bill  payable  in  a  specified  time,  presentment  should  be  mse 

when  due,  315. 
when  no  time  specified  within  a  reasonable  time  after  receipt,  N5. 
and  if  holder  neglect  to  do  so,  he  cannot  afterwards  resort  to 

drawer  or  indorsers,  or  to  the  original  consideration,  315,  Ifc 
a  pei  son  who  has  guaranteed  the  due  payment  when  dischargedty 

neglect,  264. 
but  a  surety  for  the  acceptor  suing  him  need  not  prore  present- 
ment, 274. 
acceptor  supra  protest  may  object  on  want  of  presentment 

drawee,  313.  315. 
death,  bankruptcy,  or  known  insolvency  of  drawer  of  a  bill  www 

will  not  excuse  neglect  to  make  presentment,  317. 
in  case  of  death  presentment  should  be  made  to  executor,  Sir. 
if  there  is  neither  executor  or  administrator,  presentment  »&» 

made  at  the  house  of  the  deceased,  317. 
loss  of  bill  no  excuse  for  not  applying  for  payment,  195. 
if  maker  of  a  note  shuts  up  his  house,  it  will  not  suffice  to  *&■ 

presentment  there,  317.  .  v^ 

if  maker  of  a  note  is  a  banker,  and  shuts  up  and  abandons  bis  W 

how  far  presentment  at  such  shop  valid,  317.  e. 

no  presentment  for  payment  necessary  when  there  has  been  t  P 

vious  refusal  to  accept,  300* 
if  holder  of  a  bill  be  dead  when  due  presentment  should  be 

by  his  executor,  313. 
to  whom  presentment  should  be  made  if  drawer  abroad,  51*  ^ 
when  a  bill  transferable  only  by  indorsement  is  deliver^  to  a  I* 

without  such  indorsement,  presentment  should  be  »■■* 
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PRESENTMENT  FOR  PAYMENT— (continued). 

1 .  Where  presentment  for  payment  necessary— -(continued). 

check  need  not  be  presented  'i  it  is  not  stamped  where  one  is  re- 
quired, 318* 

but  insufficiency  in  other  respects  no  excuse,  SI 8. 

want  of  effects,  as  far  rega:ds  drawer's  liability,  is  an  excuse  for 
omission  of  presentment,  318. 

and  where  it  is  impossible  to  present  it  from  political  causes,  the 
same  rule  prevails,  139. 

and  evidence  to  this  effect  may  be  given  under  usual  averment  that 
bill  was  presented  in  due  time,  319. 

and  bill  taken  under  an  extent  from  the  Crown,  and  no  present* 
mem  made,  does  not  discharge  the  parties  to  it,  319. 

consequences  of  neglect  to  make  presentment,  waived  by  part  pay- 
ment, 319. 

or  a  promise  after  default,  319. 

what  other  acts  will  do  away  the  neglect  to  make  presentment,  319. 

a  promise  to  pay  made  to  holder  by  drawer  suspecting  bill  will  not 
be  paid,  is  no  excuse  for  neglect  to  present,  319. 

nor  will  acceptor's  telling  drawer,  that  he  could  not  pay,  excuse 
neglect,  though  the  acceptor  pay  part,  293. 

nor  will  other  knowledge  by  drawer  that  bill  will  not  be  paid  ex- 
cuse, 364. 

when  no  particular  place  named  in  bill,  no  presentment  need  be 
made  to  charge  acceptor  of  a  bill  or  maker  of  a  note,  330, 

and  this  though  bill  was  payable  on  demand,  321. 

but  when  a  particular  place  is  named  in  the  body  of  the  bill,  pre- 
sentment must  be  made  there  to  charge  either  the  drawer  or  ac- 
ceptor, 321. 

and  such  presentment  must  be  averred  in  the  declaration,  322. 

and  if  it  is  not  stated  in  the  body,  but  only  at  the  bottom  of  the  in- 
strument in  printed  characters,  the  rule  is  the  same,  322. 

but  if  body  of  a  bill  contains  a  request  to  pay  in  London,  and  drawee 
accept,  payable  at  a  banker's  there,  presentment  must  be  made 

•  there,  323.  \ 

but  these  rules  do  not  prevail  if  a  promissory  note  payable  gene- 
rally in  body,  and  contains  a  memorandum  at  the  foot,  making  it 
payable  at  a  particular  place,  325. 

and  in  a  declaration  on  such' note,  if  it  is  alleged  to  be  payable  at  a 
particular  place,  it  is  a  fatal  variance,  326. 

when  a  bill  is  accepted  payable  at  a  named  place,  how  far  present- 
ment for  payment  is  necessary  there,  326.  332. 

a  neglect  to  make  presentment  for  payment  will  not  discharge  ac- 
ceptor, 328. 

but  as  there  is  doubt  on  this  subject,  it  is  advisable  in  all  cases  to 
make  presentment,  331.  - 

and  in  order  to  charge  drawer  or  indorser,  presentment  must  be 
made  at  place,  332. 

and  neglect  to  make  presentment,  will  discharge  a  person  gua- 
ranteeing the  due  payment  of  a  bill,  264.  S32. 

and  if  bill  payable  at  a  banker's,  presentment  must  be  in  usual 
banking  hours,  332. 

and  if  a  bill  is  payable  after  demand,  presentment  must  be  made, 

332— (See  "  Place.") 
3.  By  and  to  whom  and  where  presentment  should  be  made,  332  to  o35. 

— (  See  last  Head.) 
by  the  holder  or  his  agent  to  the  person  on  whom  bill  drawn,  o ^2. 
and  a  person,  holder  of  a  bill  payable  to  his  own  order,  may  make 

it,  332. 
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PRESENTMENT  FOR  PAYMENT— (continued). 

2.  By  and  to  whom  and  where  presentment  should  be  made— (continued). 

may  be  made  at  the  house  of  the  acceptor,  and  no  need  of  a  de- 
mand in  person,  332. 

and  it  is  the  same  as  if  made  at  place  appointed  for  payment,  $$$. 

when  it  may  be  made  at  acceptor's  agent,  333. 

and  when  an  instrument  is  payable  at  one  of  two  places,  present- 
ment to  the  one  or  the  other  sufficient,  333. 

and  in  an  action  on  such  instrument,  no  defence  to  say.  if  it  had 
been  presented  at  the  other,  it  would  have  been  paid,  333. 

when  bill  is  accepted,  payable  at  a  particular  place,  presentment 
must  be  there,  333. 

and  if  such  presentment  is  made,  and  payment  refused,  do  further 
need  be  made,  333. 

and  if  the  person  at  whose  house  bill  payable  is  no  party  to  it,  a 
answer  there  is  sufficient,  333. 

if  such  person  be  holder,  and  he  finds  no  effects,  he  may  treat  biB 
as  dishonored,  334. 

a  bill  or  check  payable  at  a  banker's  presentment  to  their  clerk  at 
clearing  house,  sufficient,  334. 

if  drawee  removed,  holder  must  find  out  whither,  and  present 
there,  334. 

but  if  he  has  absconded,  or  never  lived  there,  holder  need  not  make 

any  further  inquiries,  334. 
if  he  has  left  the  country,  what  presentment  will  do,  3S4,  S. 
if  drawee  dead,  holder  should  enquire  for  his  personal  represto- 

'tative,  and  in  case  there  is  none,  should  present  at  deceased's 

house,  335. 
and  in  order  to  charge  indorser,  no  demand  for  payment  need  be 

made  on  drawer,  335. 
3.  Time  when  to  be  presented  for  payment,  335  to  341. (See  «(W* 

putation  of  Time?  "Day*  of  Grace?  «  Time!*  «  Usance.99) 
depends  on  the  terms  of  the  instrument  itself,  335. 
and  when  no  time  expressed,  depends  on  other  circumstances,  355. 
when  ought  to  be  made,  determined  by  the  court,  336. 
holder  receiving  bill  near  time  when  due,  is  no  excuse  for  omi* 

sion  of  presentment,  336. 
no  days  of  grace  allowed  when  bill  is  payable  on  demand,  S56. 
all    other   bills    allowed    them,    336 /See    "Day    of  Grace? 

«  Usance.9') 

by  what  style  the  bill  is  to  be  calculated,  336,  7.— (See  "Style.") 
at  or  near  Hamburgh  the  holder  not  bound  to  present  bill  until 

ele\enth  day  after  it  is  due,  339. 
but  this  rule  seems  to  vary  from  the  Hamburgh  ordinance,  339. 
when  last  day  of  grace  in  England  is  on  a  Sunday,  Christ  mas -dir, 
^   or  Good  Friday,  presentment  must  be  on  the  preceding,  340.  " 
m  other  cases  presentment  before  third  day  is  a  nullity,  341. 
when  bills  payable  at  usances  should  be  presented,  341  to  343-— 

(See  «  Usances.") 

when  bills  payable  after  date  or  after  sight,  34S  to  345— /See 
«  Date?  «  At  Sight.99)  ^ 

When  bills,  notes,  and  checks  payable  on  demand  should  be  presented, 
345  to  353.— (See  "Demand?  "Reasonable  Time.") 

no  days  of  grace  allowed  on  such  bills,  343. 

ahonld  be  presented  wiihin  a  reasonable  time  after  receipt,  345. 

what  is  reasonable  time,  a  question  of  law  and  fact,  345. 

reasonable  time  must  be  accommodated  to  the  other  business  and 
affairs  of  life,  346. 
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PRESENTMENT  FOR  PAYMENT—  (continued). 

When  MU*y  notes,  and  checks  payable  on  demand  should  be  presented 
—(continued J* 

and  a  bill  or  note  need  not  be  presented  the  same  day  issued,  and 
twenty-four  hours  is  a  reasonable  time,  347,  8,  9. 

bill  or  note  given  for  cash  to  a  person  making  his  livelihood  by  pro- 
fit on  such  bills,  what  is  reasonable  time,  difficult  to  say,  347. 

but  when  given  in  payment,  any  time  beyond  usual  course  of  busi- 
ness, is  unreasonable,  347. 

a  presentment  of  such  a  bill  or  note  the  day  after  receipt  is  suffi- 
cient if  made  within  usual  hours  of  business,  347,  8. 

and  this  rule  prevails  when  the  bill,  &c.  is  given  to  a  banker  by 
way  of  payment,  349,  50. 

and  such  a  bill  or  note  payable  elsewhere  than  in  the  place  where 
given,  what  is  a  reasonable  time,  350. 

what  is  a  reasonable  time  for  presenting  a  check  on  a  banker  for 
payment,  350,  1,  2. 

but  the  rule  allowing  each  party  to  retain  a  bill,  note,  or  check  un- 
til next  day,  will  not  be  extended  to  a  succession  of  persons,  353. 

4.  Time  of  the  day  when  the  presentment  should  be  made,  353  to  355. 

in  a  reasonable  time  before  the  expiration  of  the  day  bill  due,  353. 

and  if  by  custom  there  are  limited  hours  for  payment,  a  present- 
ment out  of  them  improper,  353. 

this  rule  extends  to  a  person  of  a  particular  trade,  where  such  cus- 
tom is  peculiar  to  such  trade,  353,  4. 

and  if  not  done  in  such  hours,  holder  not  entitled  to  protest,  354. 

no  inference  that  presentment  was  made  in  due  time  is  to  be  drawn 
from  a  notary's  presenting  it  in  the  evening,  354. 

but  if  presentment  is  made  after  such  houts,  and  an  answer  re* 
turned,  it  is  good,  354. 

and  when  party  to  pay  bill  is  not  a  banker,  presentment  at  any 
time  of  day  is  sufficient,  355. 

5.  Mode  of  presentment^  356. 

unless  bill  paid,  it  ought  not  to  be  left,  356. 

and  if  it  is,  presentment  is  not  considered  as  made  till  money  called 

for,  356. 
doubtful  whether  a  banker  is  guilty  of  neglect  in  giving  up  bill,  and 

taking  acceptor's  check  on  another  banker,  356. 

6.  Circumstances  arising  between  presentment  and  actual  payment,  356  to 

357. 
when  bill  or  check  is  given  on  a  condition,  and  the  drawer  discover 

that  it  has  not  been  performed,  he  may  refuse  payment,  356. 
a  banker  cancelling  acceptance  or  drawer's  name  by  mistake,  may 

yet  refuse  to  pay  the  bill  or  check,  356. 
where  drawee  promised  to  pay  bill,  if  holder  would  forego  charge 

for  duplicate  protest,  and  holder  would  not,  the  drawee  not  bound, 

356. 
presentment  of  a  check  by  one  banker  to  another,  who  marks  it  as 

good,  such  other  must  pay  it  at  all  events,  357. 

7.  Pleadings  and  Evidence  respecting. 

in  action  against  acceptor  of  bill  or  a  maker  of  a  note,  when  advis- 
able to  aver  presentment,  463.  459. 

advisable  to  do  so  in  one  count,  and  to  be  prepared  to  prove  it»  aS 
another  doctrine  has  prevailed  in  C.  P.  513. 

it  must  be  proved  if  stated,  513, 14. 

in  an  action  against  drawer  or  indorser  of  a  bill,  or  indorser  of  a 
note,  presentment  for  payment  to  acceptor  must  be  proved,  514. 

but  not  necessary  to  prove  presentment  or  demand  on  drawer,  514> 
15. 
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PRESUMPTION, 

what  is  and  what  not  sufficient)  to  raise,  of  fraud  in  respect  of  bills,  kc 

given  by  one  only  of  many  partners,  44. 
subsequent  approbation  raises,  of  previous  authority,  45. 
compelling  a  party  to  take  goods  on  the  discount  of  a  bill,  affords  pre- 
sumption of  usury,  1 13. 
alterations  and  erasures  on  a  bill  or  note  affords  of  fraud,  136. 
indorsement  of  a  bill  after  it  is  due,  when  affords  presumption  of  fraud. 

165.  167. 
bankruptcy  or  insolvency  of  a  party  to  a  bill  which  has  been  guaranteed 

by  a  third  person  on  dishonor  of  the  bill,  and  notice  received,  raises 

an,  that  part  of  the  guarantee  is  not  injured,  265. 
promissory  note,  unaccounted  for  20  years,  is  presumption  of  payment, 

367.  389. 
in  an  action  against  the  finder  of  Bank  notes,  if  not  produced  on  trial, 

the  presumption  is  that  value  has  been  received,  426. 

PRINCIPAL — (See  «  Agent.") 

how  far  bound  by  agent's  acts,  3 1 . 

sot  bound  by  an  act  of  an  agent  delegated  by  an  agent)  35* 

unless  by  express  authority,  36. 

if  in  one  absence  a  person  acts  for  a  person,  which  acts  he  afterwards 

approves,  he  is  bound  by  such  person's  acts  on  a  second  occasion,  34. 
the  same  where  one  person  usually  signs  an  instrument  in  another's 

name,  34. 
may  call  on  an  agent  to  pay  a  bill  indorsed  by  him  without  a  qualifier 

tion,  184. 
authority  to  draw  does  not  import  authority  to  indorse,  500,  1. 

PRISONER, 

notes  made  for  payment  of  weekly  sums  to  a,  under  lord's  act,  most  be 

made  according  to  the  form  there  laid  down,  429. 
if  one  creditor  insist  on  his  detention,  it  must  be  for  payment  of  a  sum 

not  exceeding  3«.  6d.  per  week,  429* 
of  more  than  one,  not  exceeding  2*.  per  week  each,  429. 
must  be  paid  on  the  Monday  of  every  week  so  long  as  he  shall  continue 

in  execution,  429. 
the  court  no  power  to  moderate  the  sum,  429. 

by  whom  they  must  be  signed,  may  be  so  by  the  creditor's  attorney,  429. 
if  failure  is  made  in  payment,  he  may  be  discharged  on  application  to  a 

judge  in  vacation,  or  to  the  court  in  term,  429. 
but  must  execute  an  assignment  and  conveyance  of  his  estate,  429. 
further  decision  on  this  stat.  collected  in  Tidd's  Pract.  6th  edit*  381  to 

384—429. 

insolvent  debtor,  when  discharged  from  liability,  624. 

PRIVILEGE.— (See  "Attorney") 

an  attorney  does  not  lose  it  as  acceptor  of  a  bill,  19* 

PROBATE (See  "Executor.") 

a  person  having  obtained  a  probate  of  a  forged  will,  and  payment  of  a 
bill  made  to  him  is  valid,  358. 

PROCURATION.— (See  "  Agent.9*) 

drawing,  accepting,  and  indorsing  by.— .(See  "Agent.99) 

when  an  act  is  done  by,  it  ought  to  be  stated  on  the  instruments)  other- 

wise  agent  is  liable  personally,  36. 
but  this  does  not  extend  to  a  government  agent,  37. 
how  to  sign  a  bill  drawn  by,  116. 
how  to^indorse  a  bill  by,  1 72. 
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PROCURATION— (continued). 

when  any  act  in  relation  to  a  bill  is  done  by,  it  may  be  stated  in  the  de« 

claration  to  be  done  by  the  principal,  458. 
acceptance  of  a  bill  after  it  has  been  drawn  and  indorsed  by  procuration* 

what  it  admits,  500,  1. — (See  **  Admission?  "Evidence") 

PROMISE.— (See  "Agreement,"  "Admission.") 

to  give  time  for  payment  of  a  pre-existing  debt,  how  far  valid,  123. 

subsequent  to  pay  a  dishonored  foreign  bill,  cures  want  of  protest,  2? 9. 

to  pay  a  bill  by  a  party  discharged  from  laches,  waives  such  laches,  303. 

instance  and  example,  303,  n.  4. 

how  far  a  made  under  misapprehension  of  law  to  pay  a  dishonored  bill, 
valid,  304,  5. 

such  a  promise  would  operate  in  discharge  of  the  proof  of  protest  to  a 
foreign  bill,  305. 

after  declaration  filed,  operates  in  holder's  favour,  305,  6. 

and  if  such  promise  was  made  to  any  party  to  bill,  and  another  has  ta* 
ken  it  up,  latter  may  sue  the  party  making  it,  306. 

but  a  promise  made  without  knowledge  of  non-acceptance  or  laches,  is 
not  valid,  307. 

and  a  promise  ought  to  be  an  admission  of  holder's  right  to  receive 
payment  of  the  bill,  307. 

what  has  been  deemed  as  not  amounting  to  such  admission,  307. 

how  far  a  promise  made  to  pay  bill  on  arrest  will  prejudice,  308. 

such  made  by  way  of  compromise  on  arrest  is  binding,  308. 
promise  to  pay  a  bill  excuses  neglect  to  make  presentment  for 

acceptance,  319* 
a  promise  made  by  drawee  to  pay  a  bill,  if  holder  forego  the 
charges  of  a  duplicate  protest,  if  unstamped,  is  not  binding, 
•  356. 
to  pay  after  time  given,  revives  the  parties  liability  on  a  bill, 
376. 

not  necessary  to  be  stated  in  an  action  on  a  bill,  458. 

how  this  promise  should  be  stated,  if  at  all,  458. 

a  promise  to  pay  after  notice  of  non-payment  will  aid  an  error  in  recit 
ing  the  bill  in  the  declaration,  458. 

a  promise  to  pay  after  acceptance  will  dispense  with  evidence  of  accept* 
ance,  if  alleged  in  a  declaration  against  drawer,  459.  483.— (See 
«  Evidence.") 

a  joint  promise  is  established  by  an  admission  of  partnership  with  co* 
defendants,  489. — (See  "Evidence.") 

a  promise  by  acceptor  to  pay  bill  after  due,  admits  hand-writing  of  de- 
fendants, and  every  other  party  to  it,  498. 

if  drawee  accept  a  bill  payable  to  the  order  of  several,  not  partners,  af- 
ter indorsement  by  one,  and  they  expressly  promise  to  pay,  regularity 
of  indorsement  admitted,  503 — (See  "Admission,**  "Evidence") 

a  promise  to  pay  made  to  indorsee  after  bill  due,  dispenses  with  evi- 
dence of  indorsement,  507,  8. 

if  laid  to  testator  in  an  action  by  executor  against  acceptor,  acceptance 
must  be  proved  in  his  life-time,  509.— (See  "Evidence.") 

what  evidence  dispensed  with  on  proof  of  a  promise  to  pay  after  full 
notice  of  dishonor,  522. — (See  "Evidence  ") 

evidence  left  to  jury  to  say  whether  at  the  time  of  promise  made  there 
had  been  full  notice  of  dishonor,  8cc.  523. 
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PROMISSORY  NOTES— (See  "  Bills  of  Exchange.19 
1.  General  Points. 

the  law  relating  to  the  making  and  transferring,  so  much  resembles  tMat  ef- 
fecting bills*  that  it  suffices  to  refer  to  the  head  "  Bills  of  Exchanged* 
not  capable  of  being  a  donatio  mortis  causa,  2. 
in  actions  on,  consideration  presumed  in  general,  7. 
may  be  assigned  so  as  to  vest  legal  interest,  17. 
governed  by  nearly  the  same  rules  as  a  bill  of  exchange,  17. 
indorsee  of,  cannot  sue  an  infant,  22. 
feme  covert  cannot  be  a  party  to,  23. 
an  express  promise  made  aftrr  husband's  death  to  pay  m  notC}  draws 

by  a  feme  covert  in  his  life-time,  makes  note  valid,  24. 
otherwise  if  no  separate  property,  24. 
made  to  a  feme  sole,  vests  in  husband  after  marriage,  25. 
indorsement  of,  by  a  feme  covert,  passes  no  interest,  25. 
an  instrument  may  be  treated  as  a  bill,  where  drawn  like  a  bill,  ex- 
cept that  the  word  "at"  is  inserted  before  drawee's  name  instead 

of  « fo,"  27. 
given  by  a  married  woman,  and  indorsed  by  her  husband,  how  far 

valid,  29. 
being  several,  cannot  be  declared  on  as  joint  though  for  benefit  of 

another,  52. 
The  form  of  in  general^  53  to  55. 

no  particular  set  of  words  necessary,  53. 

a  note  partly  resembling  a  bill,  and  partly  note,  may  be  treated  is 

either,  28,  n.  1.  56. 
what  has  been  construed  as  being  a  good,  54. 
how  to  declare*  on  which  may  be  construed  either  a  bill  or,  54* 
for  less  than  20/.  void.— (See  "  Small  Bills  and  JVotes*9) 
for  less  than  51.  void,  if  not  according  to  a  particular  form,  Bank  of 

of  England  exempted,  54. 
The  general  requisites  of  55  to  64.— (See  "  Bills  of  Exchange/9) 
two  qualities  necessary  to  the  validity  of,  55. 
must  be  payable  at  all  events,  55.— See  ("Contingency  and  Cbadt- 

tionr) 
must  not  be  payable  out  of  a  particular  fund,  55. 
when  it  will  not  vitiate,  63. 
must  be  for  payment  of  money  only,  63. 
what  has  been  decided  as  being  a  condition,  so  as  to  invalidates, 

55,  6,  7,  8* 
bad  at  first,  in  either  of  these  particulars  no  subsequent  occurrence 

will  make  it  good,  59. 
such  a,  cannot  be  declared  on  as  a  note,  59. 
though  good  on  face,  but  by  an  indorsement  on  it  purports  to  be  pay- 
able on  a  contingency,  Sec.  bad,  59.  60. 
payable  on  a  contingency,  See.  is  only  a  special  agreement,  60. 
written  contract   to  renew,  on  a  separate  paper,  will  not  vitiate, 

though  it  will  qualify  the  liability  on  a,  61. 
the  wish  of  payee  to  indulge  maker  expressed  in  note,  is  not  a  cod* 

tingency,  61. 
but  parol  evidence  of  such  wish  is  not  admissible,  61. 
and  even  written  evidence  will  not  afford  any  defence,  61. 
payable  on  an  event  that  must  happen,  is  good,  62. 

of  public  notoriety,  is  good,  62. 
of  moral  certainty,  62. 
For  instances  and  examples,  63. 

When  a  statement  of  a  particular  fund  will  not  release,  63. 
For  instances  and  examples,  63,  4. 
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PROMISSORY  NOTES— (continued,) 
1 .  General  Point*— (continued.) 

The  consideration  for  which  it  is  given  may  be  stated  in  a,  64. 

For  instance*  and  examples*  64* 

Their  particular  requisites,  64,  5. 

The  stamp  duty  on,  67. — (See  "  Stamfi.")  [72. 

cannot  be  stamped  after  drawn,  but  if  they  are,  available  in  law, 

given  as  a  gift,  doubtful  if  it  can  be  inforced,  93. 

but  it  is  said  that  it  can,  93,  in  note  2. 

given  to  indemnify  a  parent  from  a  bastard,  is  bad,  97.— (See 

"  Bayard.") 
given  on  account  of  a  stock-jobbing  transaction,  is  bad,  102.— 
(See  "  Stock-Jobbing.") 

of  an  apprentice  fee,  when  bad  and  when  not, 
103.— (See  "  jf/ifirenticc.") 
as  to  consideration— (See  "  Bill*   of  Exchange"    " Discount" 

"  Money,"  "  Interest^"  "  Consideration.") 
bail  in  error,  not  required  in  an  action  of  debt  on,  545. 
how  to  be  construed  and  given  effect  to. 

insertion  of  a  negative  in  a,  will  not  vitiate  it,  1 19. 

but  addition  of  another  name  after  it  is  drawn  will,  unless  it  ia 

due  by  way  of  indorsement,  1 35. 
transferable  by  indorsement,  so  as  to  vest  legal  interest,  142.— 

(See  "Indorsement.") 
doubtful  whether  the  statute  19  Geo.  2.  c.  32.  extends  to,  158. 
payable  on  demand,  not  exceeding  100/.  may  be  re-issued  after  pay* 
ment  by  the  maker,  168. 

after  indorsement,  may  be  declared  on  as  a  bill,  183.— (See  " /*- 

dorscment") 
maker  of  a,  giving  money  to  an  agent,  who  tenders  it  to  holder 
and  demands  bill,  but  who  cannot  find  it,  how  far  such  maker 
liable  on  it,  357. 
unaccounted  for,  for  twenty  years,  is  presumption  of  payment,  317. 
(See  "Payment.") 
of  the  effect  of  giving  time  to,  and  releasing  the  maker,  371  to  379.— 

(Sec  "Payment.") 
of  the  effect  of  taking  part  payment,  389.— (See  "  Payment" 
2.  Particular  fiointa  relative  to  Promissory  Notes,  414  to  423. 
defined,  414. 

the  usual  form  of  a  promissory  note,  414. 
the  legal  titles  of  the  parties  to  same,  414. 
on  the  origin  of  them,  414,  5. 

Lord  Holt  a  strenuous  opposer  of  actions  on  them,  415. 
this  gave  rise  to  statute  3  and  4  Anne,  c.  9,  made  perpetual  by 

7  Anne,  c.  25,  s.  3. 
enactment  of  that  statute,  416,  7,  8,  and  note  4,  415. 
this  statute  does  not  extend  to  Scotland,  418. 
but  notes  made  in  Scotland  are  good  by  other  statutes,  418.  and 

note  2. 
£otes  made  out  of  England  are  valid,  but  should  not  be  declared 

on  as  such,  418,  19. 
forgery  of  a  Scotch  bank  note  not  within  2  Geo.  2.  c.  25,  419. 
notes  made  out  of  Great  Britain  cannot  be  circulated  in  it)  unleBs 

duly  stamped,  419.  682. 
exception  in  favour  of  Ireland,  419. 
the  more  recent  enactment  on  the  subject  applies  only  to  notes 

payable  to  bearer  on  demand,  419.  682. 
the  maker's  name  may  be  written  on  any  part  pf  note,  419. 
instance  and  example,  419. 
observations  on  the  statute  of  Anne,  420. 

[16} 
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PROMtSSORY  KOTES-icontinucd.) 

2.  Particular  points  relative  to  Promissory  notes— (continued*) 

with  respect  to  time  when  a  note  is  payable,  no  difference  be  twees 
that  and  bills  of  exchange,  420. 

maker  entitled  J  o  three  days  of  grace,  when  payable  to  bearer  or 
order,  430. — (See  "  Day*  of  Grace") 

must   not  be  payable  out  of  a  particular  fund.— (See  u  Bills  zj 
Exchange"  "Contingency.")    • 

bear  no  similitude  to  a  bill,  till  after  indorsement,  421.      £42 1. 

this  point  once  fixed,  the  rules  of  bills  of  exchange  will  prevail, 

with  respect  to  coal  notes,  how  they  should  be  made,  42 1  to  423. 
(See  "  Coal  JVbtes."- 
Form  and  qualities  of  promissory  note,  8cc.  427  to  429* 

no  formal  set  of  words  necessary  to  its  validity,  427. 

but  it  must  amount  to  an  absolute  promise  to  pay,  427. 

a  note  promising  to  account  with  another,  or  his  order,  for  a  cer- 
tain sum,  is  good,  427. 

what  forms  have  been  adjudged  as  being  good  notes,  428,  429. 

they  need  not  be  payable  to  B.  or  order,  428, 429. 

a  mere  acknowledgment  of  a  debt,  without  words  inferring  a  pro- 
mise to  pay,  is  not  a  good  note,  428. 

I.  O.  U.  such  a  sum  is  not  a  note,  and  need  not  be  stamped,  42$. 

it  is  evidence  of  a  debt  only,  428. 

an  instrument  acknowledging  the  receipt  of  a  draft  for  payment 
of  money,  and  promising  to  repay  it,  is  not  a  good  note,  429. 

but  it  is  a  special  agreement,  439. 

advisable  to  insert  in  notes  the  words  "value  received,"  429. 

notes  given  under  Lord's  act,  must  be  made  in  the  form  prescri- 
bed by  statute,  429.— -(See  w  Prisoner") 
Requisites  of  notes,  429  to  433.— -(See  "  Bills  of  Exchange") 

they  must  be  payable  at  all  events,  429,  430. 

may  not  be  payable  out  of  a  particular  fund,  430. 

they  may  state  the  consideration  for  which  given,  430. 

must  be  for  the  payment  of  money  onlyy  430. 

a  note  promising  to  pay  money  in  East  India  bonds  bad,  430. 

the  same  of  a  note  to  pay  money,  and  deliver  up  horses  and 

wharf,  430* 
and  surrender  A.  B'sbody,  430. 

a  promise  to  pay  money  in  a  certain  time,  made  by  defendant  to 
plaintiff  if  defendant  did  not  pay  the  same  for  his  brother,  is 
bad,  430. 

the  same  where  it  depends  on  sufficient  being  bequeathed  by  a  per- 
son's will,  or  he  is  otherwise  able  to  pay  it,  430.  [430. 

the  same  when  it  is  made  to  pay  money  after  another's  marriage. 

the  same  out  of  a  fund  arising  from  the  sale  of  a  reversion,  430. 

the  same  arising  from  the  sale  of  the  White  Hart  inn,  St.  Alban's, 
when  sold,  430. 

for  instances  and  examples  the  other  way,  431,  2,  3. 

notes  payable  on  the  death  of  a  person,  are  good,  431,  2. 

when  a  ship  is  paid  off,  good,  432.  # 

need  contain  no  words  rendering  it  negotiable,  433.  [433. 

rules  relative  to  bills  of  exchange,  will  in  all  cases  apply  to  notes, 
Of  notes  joint  and  several,  and  joint  only,  433  to  435. 

when  made  by  several,  and  expressed,  we  promise,  Sec.  it  is  joint 
only,  433. 

but  if  signed  by  several,  and  expressed,  I  promise,  Ice.  joint  and 

several,  433. 
but  if  it  appear  on  the  face  to  be  the  sole  note  of  A.  it  cannot  be 

declared  on  as  being  the  joint  note  of  A.  and  B.  though  given 

to  secure  a  joint  debt,  434. 
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PROMISSORY  NOTES— {continued.) 

2.  Particular  points  relative  to  Promissory  A  otcs~— (continued.) 

in  an  action  on  a  joint  note,  if  all  the  parties  to  it  are  not  joined, 

advantage  can  only  be  taken  by  plea  in  abatement,  434. 
but  if  one  be  an  infant  he  should  not  be  sued,  434. 
if  there  be  a  joint  and  several  note  of  two  persons,  one  surety  fot 
the  other,  and  holder  knowing  it  accept  a  composition  from  the 
other,  this  will  discharge  the  surety,  434,  5. 
Of  the  stamp. 

stamp  duties  regulated  by  the  55  Geo.  3.  c.  184.-— 435.  687.  8. 
List  of,  Appendix,  687,  8,  9. 

same  as  stamp  and  bills,  except  as  to  note,  re-iasuable  after  pay- 
ment by  the  maker,  435. 
for  the  regulations  with  respect  to  stamps.— (See  *<  Stamp"  and 
the  statute,  Appendix,  687,  8. 
Aote,in  all  points  in  which  a  distinction  between  bills  and  notes  are  not 
pointed  out,  the  rules  of  the  one  will  govern  the  other,  436. 

PROOF— (See  «  Evidence,"  «  Bankruptcy.") 

PROTEST— (See  «  Notary.") 
1.  In  general, 

may  be  immediately  made  for  non-acceptance,  if  drawee  lose  a 

foreign  bill  and  refuse  to  give  a  promissory  note,  203. 
may  be  immediately  made  for  non-payment,  if  refused  when  due, 

though  the  bill  or  note  have  not  been  obtained,  203. 

may,  and  in  some  cases  must  be  made  for  better  security,  205. 
may  be  made  for  non-acceptance,  if  the  bill  is  directed  to  no  one,  y 
*  but  is  accompanied  with  a  letter  of  advice,  stating  the  drawee, 

and  he  refuse,  207.  « 

cannot  be  made  for  non-payment  on  an  inland  bill,  unless  ac- 
cepted in  writing,  225. 
may  be  made  for  non-acceptance,  if  bill  is  payable  in  a  large  town, 

and  acceptance  does  not  point  out  a  particular  house  there,  226. 
not  necessary  to  a  foreign  bill  after  dishonor,  and  no  effects  in 

drawer's  hands,  259.  [ment") 

in  action  on  a  foreign  bill  must  be  averred,  465.— (See  "  Aver* 
so  in  cases  of  inland  bills  when  proceeding  for  interest,  465. 
2.0/ the  protest  for  non-acceptance,  whin  necessary. 

when  notice  of  non-acceptance  of  a  foreign  bill  necessary,  protest 

is  likewise,  278. 
want  of  such  protest  cannot  he  supplied  by  evidence,  278. 
made  abroad  on  a  foreign  hill,  by  a  notary  public,  is  sufficient 

evidence,  and  need  not  be  proved,  279. 
otherwise  if  such  protest  is  made  here,  279.  283. 
and  such,  protest  must  be  proved  by  the  notary  who  made  it,  283. 
want  of  effects  in  drawee's  hands,  excuses  the  want  of  it,  279. 
the  same  if  a  subsequent  promise  is  made,  279. 
advisable  in  all  cases  to  make  the  protest,  and  how  it  should  be 

done,  279. 
Notary's  duty  when  making  a  protest,  on  a  foreign  bill,  279,  280, 

—(See  "  Notary  Public") 
noting  a  bill  will  not  supply  place  of  protest,  280. 
when  no  notary  in  place  where  bill  dishonored  how  protest  should 

be  made,  280. 
said  that  it  should  be  made  between  sun  rise  and  sun  set,  280. 

in  general  at  the  place  where  bill  dis- 
honored, 280. 
but  when  bill  is  directed  to  one  place,  and  accepted  payable  at 

another,  protest  may  be  made  at  one  or  the  other,  281. 
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PROTEST— (continued.) 

2.  Of  the  protest  for  non-acceptance— (continued.) 

form  should  conform  to  custom  of  place  where  made,  281. 

how  it  should  be  made  on  a  conditional  or  partial  acceptance,  28) 

should  contain  a  copy  of  the  bill,  and  indorsement  on  It,  281. 

and  when  made  in  this  country  ought  to  be  stamped,  281.     Ap- 
pendix, 689,  90. 

in  case  of  a  foreign  bill,  no-copy  of  the  protest  need  be  sent  with 
the  notice  of  dishonor,  281.  289. 

otherwise  in  case  of  an  inland  bill,  and  it  must  be  sent  witto 
fourteen  days  after  made*  283.  289. 

on  an  inland,  for  non-acceptance  or  non-payment,  may  be  draws 
up  at  any  time  before  trial,  282. 

but  it  must  first  be  noted  in  proper  time,  282. 

may  be  made  on  what  kind  of  inland  bills,  28  2* 

interest  cannot  be  recovered  on  an  inland  bill  from  drawer  unless 
protest  averred  and  proved,  282. 

on  an  inland,  by  no  means  necessary,  283. 
-     time  when  protest  must  be  made,  288  to  292.— (See  u  Jfotke  of 
JVon-jJcceptauce") 

on  a  foreign  bill,  it  should  be  mde  within  usual  hours  of  business, 
on  the  day  acceptance  is  refused,  288. 

what  accidents  will  excuse  this  omission,  288,  9. 

when  a  protest  is  made  on  an  inland  bill,  and  it,  or  notice  of  it,  is 
not  sent  within  fourteen  days  after,  drawer  or  indorsernot  lia- 
ble for  damages,  292. 

of  an  inland  bill,  must  be  given  to  the  party  from  whom  holder 
got  it,  296,  7. 

what  has  been  decided  as  being  a  waiver  of  the,  304,  SOS. — (Sec 
♦       «  Promise,"  «  Waiver,"  «  LacAcs,"  «  Notice  of JVon-accefiUmct, 
6.") 

3.  Of protest  for  better  security,  309  to  310. 
if  drawee  absconds,  holder  may  protest  for  better  security,  309. 
and  should  give  notice  of  it  to  drawer  and  indorser,  309. 
holder  may  protest  if  acceptor  become  bankrupt,  309.  1 309. 
but  neglect  to  make  this  protest,  will  not  affect  holder's  remedy, 
but  holder  cannot  sue,  if  drawer  or  indorser  refuse  to  give  better 

security,  310. 

when  drawee  of  a  bill  makes  an  acceptance  supra  protest,  he 
should  send  the  protest  to  indorser,  311. 

4.  Of  protest  for  non-payment. 
may  be  made,  if  holder  of  a  bill  transferable  only  by  indorsement 

got  it  without  indorsement,  and  acceptor  refuse  payment  after 
indemnity  offe/ed,  318. 
when  acceptance  refused  to  a  bill  payable  after  sight,  computa- 
tion of  time  begins  from  date  of  protest,  343.— (See  «»  Comtiw 
tation  of  Time.") 

if  party  to  pay  bill  is  a  banker,  a  presentment  there  after  usual 
hours  of  business  does  not  entitle  a  notary  to,  354.— (See 
"  Notary") 

holder  refusing  to  accept  payment  of  a  bill  without  the  charges 
of  a  duplicate,  which  drawee  bad  promised  to  pay,  discharges 
such  drawee,  356. 

when  billlias  been  protested  for  non-acceptance,  no  protest  neces- 
sary for  non-payment,  394. 
of  the  form  and  mode  of  protesting  and  giving  notice,  en  non-pay- 
ment, 395  te  399. 

same  rules  prevail  here  as  in  case  of  non-acceptance,  395. 

in  case  of  foreign  bill  a  protest  is  necessary  for  nonpayment,  395. 

can  only  be  dispensed  witb  by  want  of  effects,  395. 
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PROTEST— (continued.) 

4.   Of  protest  for  nMt'fiayment'—tcontinued^ 

the  form  of  a  protest  for  non-payment  varies  according  to  the 
country  where  it  is  made,  395. 

the  form  of,  same  in  England,  396. 

the  stamp  necessary  on  a,  396.  . 

of  the  dating  of  a  protest,  396. 

when  an  accepted  bill  is  protested  for  non-payment,  the  protest 
should  be  sent  lo  the  drawer  or  indorse r,  and  the  bill  be  kept, 
396. 

but  drawer  would  not  be  obliged  to  pay  without  having  the  accept- 
ed bill  delivered  up  to  him,  397.  • 

but  where  payment  of  a  non -accepted  bill  is  refused,  no  risk  in 
sending  back  bill  with  protest,  397. 

where  a  part  of  the  money  is  tendered,  it  may  be  taken,  and  pro- 
test made  for  residife,  397. 

no  inland  bill  could  be  protested  before  statute  9  8c  10  W.  3.  c.  17. 


397. 


enactment  of  statute  as  it  regards  a  protest,  397,  660,  1. 
the  form  of  a  protest  under  it,  397,  8.  664.  [398, 661. 

this  protest  or  notice  of  must  be  sent  within  14  days  after  made, 
party  to  whom  sent,  on  production  of,  must  repay  bill,  with  inter- 
est and  charges,  8cc.  398.  661. 
sixpence  to  be  paid  for  such  protest,  398.  661. 
and  in  default  of  making  such,  right  of  action  forfeited,  398.  66 1. 
holder  of  a  bill  payable  at  sight  not  entitled  to  the  remedy  given 

by  this  statute,  398.  660. 
a  bill  within  this  act  cannot  be  noted  tilt  the  day  after  last  day  of  ' 

grace,  398.  660. 
no  sum  can  be  demanded  beyond  sixpence,  398.  660.  % 

doubtful  whether  clerk  of  notary  can  make  this  protest,  398.  661. 
never  necessary  to  protest  an  inland  bill,  in  all  cases  sufficient  to 

give  notice,  unless  holder  claims  interest,  398.  665. 
a  protest  must  always  be  made  on  non-payment  of  coal  notes,  giv- 
en under  3  Geo.  2.  c.  26.  a,  7—399.  [408. 
Of  the  'time  when  protest  must  be  made,  and  notice  given,  399  to 
the  protest  for  non-payment,  or  at  least  a  minute  of,  must  be  made 

oi  the  day  of  refusal,  399. 
but  it  seems  unsettled  whether  it  suffice  to  note  the  bill  on  the  day 

of  refusal,  and  draw  up  protest  afterwards,  399. 
in  case  of  an  inland  bill,  no  protest  for  non-payment  till  day  after 

it  is  due,  399. 
in  regard  to  time  when  notice  should  be  given,  and  the  mode  of 
giving  it,  288  to  292,  and  400.— (See  "  Notice  of  Non-Pay- 
ment") 
Miscellaneous  Point*. 
checks  are  not  capable  of  being  protested,  412. 
if  drawee  accept  and  pay  a  bill  of  drawer  without  effects  of  his  in- 
hand,  and  without  making  a  protest,  he  may  recover  under  the 
count  for  money  paid,  ficc.  469. — (See  "  Declaration.'9) 
in  an  action  against  drawer  or  indorser  of  a  foreign  bill*  it  must  be 

averred  and  proved,  278.  395.  465.  5 17.— (See  "  Averment.99) 
if  averred  in  an  Action  on  an  inland  bill,  it  must  be  proved,  517.— 

(See  «« Evidence.99) 
no  interest  can  be  recovered  from  drawer  or  indorser  without  proof 

of  protest,  282.  398.  5 17. 
protest  under  seal  of  notary  made  abroad  proves  itself,  517. 
but  if  made  in  England,  must  be  proved  by  notary  himself  and  the 

subscribing  witness,  if  any,  517. 
Stamfis  on  Protests  in  general)  see  Appendix,  689.  90. 
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PROTHONOTARY—  (See  «  Reference  to  Matter*") 

appointment  to  compute,  notice  must  be  given  in  C  P.  475. 

PROVISION, 

the  nature  and  amount  of  it  recoverable,  544. 

RANSOM, 

a  contract  to  ransom  a  British  ship  i3  illegal,  102. 

goods  captured  by  an  enemy,  illegal,  102. 

REASONABLE  TIME.— (See  "  Demand,"  "Notice  of  Non-Payment;* 
to  present  for  acceptance,  2 1 1.— (See  "  Presentment  for  Acceptance.") 
to  present  for  payment,  345.— (See  «•  Presentment  for  Payment") 
what  is  reasonable  time  is  a  question  of  law,  211.  345.  402. 
what  a  reasonable  time  to  give  notice  of  non-acceptance  and  non-pay- 
ment, 290.  402  to  407. — (See  "  Notice  of  Non-acceptance  and  Non- 
payment.") 
a  bill  payable  on  demand  may  be  kept  till  the  day  after,  received,  to 

come  within  a  reasonable  time,  347. 
when  a  bill  is  payable  elsewhere  than  in  the  place  where  given,  what 

is  a  reasonable  time,  350. 
what  is  for  presenting  a  check  on  a  banker  for  payment,  350,  I,  a. 
the  rule  allowing  each  party  to  retain  an  instrument  till  the  day  after 
receipt,  does  not  extend  to  a  succession  of  holders,  353. 

RECEIPT.«—(See  "Payment,"  «  Presentment  for  Payment.") 

writing  an,  on  back  of  bill  paid  by  a  draft,  is  not  evidence  of  an  agree- 
ment to  incur  the.  risk  of  non-payment,  367. 

stamp,  when  it  must  be  affixed  to  a  check  on  a  banker,  369. 

ofjthe  receipt  for  payment,  387  to  389. 

a  person  paying  a  bill  may  demand  one,  387.* 

usual  to  give  it  on  back  of  bill,  387.  [387. 

and  banker's  duty  to  make  some  memorandum  on  a  bill  paid  by  them, 

such  receipt  need  not  be  stamped,  387. 

what  other  receipts  need  not  be  stamped,  387,  n.  4. 

when  part  paid,  a  receipt  should  be  given  on  back,  or  liable  to  pay  the 
whole  to  a  bona  fide  indorsee,  387.  £387,  8. 

how  indorser,  who  has  taken  up  a  bill  is,  to  prove  payment  by  aim, 

a  general  receipt  on  back  of  bill  is  prima  facie  evidence  of  payment  by 
acceptor,  388.  511. 

advisable  therefore  to  state  by  what  party  bill  was  paid,  388. 

what  is  not  prima  facie  evidence  to  prove  payment  by  acceptor,  388. 

to  prove  payment  of  money  lent,  production  of  check  drawn  by  the 
lender  in  favor  of  the  borrower,  and  indorsed  by  him,  is  sufficient, 
3S8. 

what  receipt  of  partial  payments  made  by  holder  on  bill  will  avoid 
Statute  of  Limitations,  388.  [389. 

if  a  note  is  unpaid  for  20  years,  it  affords  presumption  of  payment, 

in  an  action  by  payee  against  acceptor,  evidence  that  plaintiff  was  dis- 
charged as  an  insolvent  debtor,  and  gave  in  a  blank  schedule,  is  not 
sufficient,  389. 

upon  payment  of  a  bill  the  party  should  take  care  to  get  the  instrument 
delivered  up  to  him,  389. 

where  there  is  a  competition  of  evidence,  whether  bill  satisfied  or  not, 
possession  will  turn  the  scale,  389. 

accommodation  acceptor,  what  evidence  he  must  give  of  payment,  510. 
(See  "  Evidence.") 

when  there  must  be  evidence  of  the  hand-writing  of  the  person  enti- 
tled to  give  receipt  and  circulation  after  acceptance,  524. 


RECORD .-<See  «  Contract.) 
matter  of,  cannot  be  impc 


impeached,  12. 
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REDUCING  PROOFS.— (See  «  Sankrufitcy.99) 
points  relating  thereto,  601,  2. 

RE-EXCHANGE. 

when  to  be  calculated,  no  reference  to  the  master,  474,  5. 

the  nature  and  amount  of  it  in  general,  and  what  recoverable9  541  tp 

544. 
what  recoverable  in  bankruptcy,  595,  6* 

REFERENCE  TO  MASTER.— (See  "Judgment.") 

general  practice,  473  to  477. 

on  judgment  by  default  in  an  action  on  a  bill,  damages  computed  by, 
450.  473. 

same  practice  prevails  in  C.  P.  and  Exchequer,  474.— -Biggs  v.  Stew- 
art, 4  Price  Rep.  134. 

on  judgment  by  default,  plaintiff  not  entitled  to  final  judgment  till 
after  reference  to,  473. 

when  bill  is  payable  in  foreign  money,  no  reference  allowed,  473. 

reference  allowed  after  interlocutory  judgment  and  death  by  plaintiff, 
474. 

reference  allowed  on  affidavit  after  loss  of  bill,  474. 

this  practice  of  reference  confined  to  cases  where  bill  specially  de- 
clared on,  450.  474. 

'court  will  not  direct  to  allow  re-exchange  in  an  action  on  a  bill  drawn 
in  Scotland  upon,  and  accepted  in  England,  474,  5. 

reference  not  allowed  in  an  action  of  a  debt  on  a  judgment  recovered 
on  a  bill,  475. 

but  it  is  permitted  on  judgment  for  plaintiff,  on  demurrer  to  the  count 
on  the  bill,  475. 

but  in  such  case  a  nolle  prosequi  must  be  entered,  475. 

plaintiff  may  in  K.  B.  obtain  a  rule  to  refer  on  same  day  interlocutory 
judgment  is  obtained  for  want  of  a  plea,  475. 

but  when  signed  on  demurrer,  he  must  wait  till  the  following  day,  475. 

on  motion  to  refer  to  master,  no  irregularity  previous  to  judgment  is 
available,  476* 

in  K.  B.  if  defendant's  attorney  wish  to  be  present,  he  must  obtain 
rule  for  that  purpose,  475. 

but  in  C.  P.  defendant  must  have  notice  of  appointment,  475. 

REFUSAL— ISee  «Jfon-accefitance9"  "  JVbn-Jioyment.") 

RE-ISSU ABLE  NOTES.— (See  "  Promissory  Mote,"  «  Stamfi.") 

when  re-issuable  after  payment,  and  how  to  be  stamped,  68,  9.  16ft. 

435. 
statute  55, Geo.  3.  c.  184,  relating  thereto,  676  to  683.  687,  8. 

RELEASE.— (See  "Laches,"  "Neglect,"  "  Waiver.") 

by  drawer  o!  a  bill  to  the  acceptor,  does  not  affect  payee's  right  of 

action,  6. 
otherwise  on  a  bond,  6. 

when  by  an  excise  officer,  of  a  person  for  penalties  is  a  good  consider- 
ation for  a  note,  97. 
by  drawer  to  drawee  before  acceptance,  will  not  discharge  a  subse- 
quent one,  248. 
a  general  by  drawer  to  acceptor  will,  as  between  them,  discharge  ac- 
ceptor, 248. 
the  effect  of  to  the  acceptor,  371  to  379+— (See  "Payment ") 
the  effect  of  to  subsequent  indorsers,  380  to  384.— (See  "Payment.9*) 
what  circumstances  release  or  discbarge  obligation  of  acceptor,  245  to 

252. 
in  case  of  bills,  may  be  by  parol,  478. 
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RELEASE— (continued.) 

giving  time  to  acceptor,  discharges  drawer  and  indorser*,  371  to  379. 

(See  «  Payment.9') 
what  discharge*  the  drawer  or  indorser  in  general,  138. 
by  neglect  to  present  for  acceptance,  206  to  214. 
by  neglect  to  give  notice  of  refusal  to  accept,  256  to  278. 
by  neglect  to  present  in  due  time  for  payment,  315,  16,  to  332. 
by  neglect  to  give  due  notice  of  non-payment,  394. 
by  giving  time  to  the  acceptor,  fee.  371  to  384.-3  Price,  474. 
by  compounding  with  the  acceptor,  385. 
by  the  holder's  making  the  acceptor  bis  executor,  443. 
drawer  cannot  be  called  to  prove  that  he  did  not  draw  without  a  re- 
lease, 528  —(See  Witne**.*') 
as  to  effect  of,  and  release  as  to  competency  of  witnesses,  £28  to  534. 
(See  «  mtneu.") 

REMEDY, 

in  case  of  the  infraction  of  a  contract,  8cc.  regulated  here  according  to 

the  laws  of  the  country  in  which  it  is  to  be  performed,  121. 
when  a  bill  is  to  be  paid  in  a  country  where  arrest  is  allowed,  the  oak 

remedy  here  is  by  service  of  process,  121. 
on  a  bill  by  action,  438.— (Sec  "  Action.") 

by  proof  under  a  commission.— (See  "Bankruptcy.9*) 

REMOVAL.— (See  «  Absconding.99) 

of  the  drawee,  effect  thereof  as  to  presentment  for  acceptance  or  pay- 
ment, 213.  334.  [274. 
of  the  drawer  or  indorser,  an  excuse  for  delay  in  notice  of  dishonor, 
in  case  of  drawee  or  maker,  what  averment  of  presentment  is  nccw- 
sary,  465. 

RENEWAL, 

no  parol  evidence  of  an  agreement  to  make,  is  admissible,  61.  478. 
an  offer  of  made  to  indorsee  after  bill  due,  admits  the  holder's  title, 

537,  8.— (See  "  Admission.")  [371. 

renewing  bill  at  request  of  acceptor,  discharges  drawer  and  indorsers, 
agreement  to  renew  without  consideration,  not  binding,  and  does  not 

discharge,  378,  9. 
same  if  a  conditional  agreement  not  performed— 3  Price,  474. 

REQUEST, 

on  bill  to  pay,  80. 

REQUISITES, 

of  a  bill  of  exchange,  55,  fcc— (See  «  Bill  of  Exchange") 
of  a  promissory  note,  429,  &c.— (See  «  Promissory  J^ote") 

RESIDENCE, 

ignorance  of  drawer's  or  indorser's,  when  excuses  delay  in  notice,  275. 

REVOCATION, 

by  drawer  of  a  bill,  when  not  revocable,  137. 

of  an  indorsement,  184.  . 

whether  the  acceptance  of  a  bill  can  be  revoked,  242  to  245* 

ROBBERY.— (See  «  Loss.") 

RULE. — (See  "  Judgment"  u  Reference  to  Master"  u  Staying  Proceed- 

ings.") 
nisi  to  stay  proceedings  in  an  action  on  a  bill,  kc.  may  be  obtained  on 
payment  of  debt  and  costs,  472.— (See  «  Staying  Proceeding*") 
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RULE— (continued.) 

.  how  and  when  to  obtain  a  rule  to  refer  a  bill  to  master,  to  compute 
principal,  interest,  and  costs,  473,  4. — (See  "  Reference  to 
Master.99)  • 

to  prove  payment  of  money  into  court  the  rule  must  be  produced 
487. 

SABAOTH, 

or  Jewish  festival,  excuses  delay  in  giving  notice,  277. 

SATISFACTION— (See  "Payment") 

of  a  bill  or  prior  debt  what  amounts  thereto,  122  to  ISO. 
a  good  plea  in  bar,  478. 
what  is  not  a  satisfaction,  478. 

SEARCH, 

what  sufficient  after  drawee,  213,4. 

what  sufficient  search  after  residence  of  drawer  or  indorser,  275, 6. 

SECURITY, 

bill  of  exchange,  when  a  preferable  security,  4,  13.        * 

but  there  are  some  disadvantages,  and  what,  5. 
.  when  the  taking  security  from  acceptor  discharges  the  other  par- 
ties. 374,  377. 

of  protest  for  better  security,  309,  to  310. . 

if  a  bill  is  left  as  security  till  another  is  accepted,  how  it  may  be. 
recovered  back,  470. 

SERVANT— (See  "  Agent.") 

SET  OF  BILLS,  « 

points  relating  to  foreign  bills  drawn  in  sets,  80,4* 

stamps  on,  when  made  in  England,  69,  70.     Appendix,  685. 

SET-OFF  AND  MUTUAL  CREDIT— (See  «  Bankruptcy") 

due  from  drawer  to  acceptor,  does  not  affect  payee's  right  of 

action  on  a  bill,  6.  .  • 

otherwise  in  an  action  on  a  bond,  6. 
of  a  debt  due  from  cestui  que  trust  allowed  defendant  in  an  action 

ooa  bond  given  to  plaintiff  as  trustee,  10. 
not  allowed  on  an  unstamped  bill  or  note,  71. 
holder  of  a  bill  indebted  to  a  bankrupt,  party  to  the  bill,  may  set 

his  debt  against  amount  of  it,  169.  1 82.— (See  "  Bankruptcy") 
otherwise  if  he  transfer  it,  and  is  afterwards  obliged  to  take  ic 
#    up,  169,  182— (See  "Bankruptcy.") 
when  must  be  specially  pleaded,  480. 

to  establish  against  assignees  of  bankruptcy,  evidence  of  posses- 
sion two  monthsbefore  a  secret  act  of  bankruptcy,  is  sufficient, 

509.  (See  "  Evidence.99) 
but  if  the  act  were  not  secret,  evidence  of  possession  before  the 

act  was  committed  must  be  given.— •("  See  *4  Bankruptcy9* 
set-off  and   mutual  credit  in  bankruptcy,  607  to  617.— (See 

"Bankruptcy.")  ..... 

SETTING  ASIDE  PROCEEDINGS,  - 

when  they  will  not  be  set  aside  for  stating  only  the  initials  of  the 
dependent's  christian  name,  448. ' 

SHERIFF,  . 

a  contract  made  in  consideration  of  ease  and  favour,  void,  102. 

SHIP, 

a  contract  made  to  ransom  a  British,  is  void,  102. 
.  ,17 
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SHOP  NOTES,  423.— (Sec  "  Banker*  Cash  JVb/«.") 

SHORT  BILLS, 

nght  to  have  them  or  their  produce  restored  in  bankruptcy,  62?. 

SIGHT, 

bills  payable  at,  or  after,  when  due,  343,  4. 

interest  rccoveraole  on  a  bill  payable  alter  bight,  537. 

SIMONY, 

contracts  made  in  consideration,  void,  102. 

SIMPLE  CONTRACT, 

distinction  between,  and  specialties,  12,  13. 

no  formal  ac  necessary  to  constitute,  226. 

may  be  discharged  before  breach  by  parol,  246,  but  see  123. 

otherwise  if  it  has  been  broken,  246,  but  see  123. 

SMAU!  BILLS  AND  NOTES, 
Points  relating  to, 

under  1,1  void,  54.. 87.     Appendix,  666,7. 

penalties  for  issuing  tqero.  Appendix,  66f» 
under  Ls  void,  if  not  according  to  a  particular  form*  54.  Ap- 
pendix, 671,  2. 
»  they  must  specify  name  and  place  of  abode  of  the  drawee,  54, 

5.  76.  83. 
they  must  be  attested  by  one  witness,  56,  118. 
they  most  not  be  post  dated,  and  be  made  payable  withk  21 

day^  55.  78,  9. 
the  form  of,  60. 
cannot  be  indorsed  before  they  bear  date,  161. 

after  they  are  due,  164. 
must,  when  indorsed,  be  attested,  and  mention  place  of  resi- 
dence and  name  of  indorsee,  and  bear  date  at  or  before  the 
making  of  it,  173. 
exception  in  favor  of  bonk  of  England,  673»  [673. 

•notes  for  money  payable  to  bearer  on  deouod, 
.  mode  of  enforcing  payment  of  small  notes  before  justices,  673. 
Statutes  relating  to,  Appendix,  666  to  674. 
Stamps  relating"  to,  Appendix,  .675  to  690* 

SMUGGLIVG.  ... 

illegal  consideration,  96. 

SPECIALTIES, 

bind  parties  making  them,  though  no  sufficient  consideration,  12. 
therefore  consideration  need  not  be  proved  in  an  action  on,  13, 
but  defendant  may  avail  himself  of  an  illegal  consideration,  13* 
but  must  state  it  in  pleading,  13. 
taking  of  a  bill  or  note  how  far  prejudices,  124. 

STAMPS, 

I.  Statutes  relating,  to 
formerly  no  stamp  was  necessary  on  a  bill  of  exchange,  67. 
but  now  duty  imposed  on  them  by  22  Geo.  3.  c.  33.-67. 
regulating  statute  now  is  55  Geo.  3.  c  184.— 67.— {See  Sta- 
tute, Appendix,  675.  fcc.) 
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STAMPS— {con/ifliitrf.) 

1.  Statutes  relating  to-J(continucd.) 
On  Inland,  bills* 
#   amount  of,  depends  on  the  sum  and  the  time  it  has  to  run,  67.—* 

(Sue  S.dle,  Appendix,  683  to  685.) 
On  ^Fore-gn  bill s. 

drawn  out  of  England,  not  chargeable^  7.  69.  70. 

drawn  in,  and  payable  out  of  Great  ^ritain,  and  not  in  a  set,  the 

same  stamp  as  an  inland  bill,  68.  685. 
if  drawn  here  in  sets,  the  amount  raisr.s  according  to  their  value* 

68.  685.— ^S^e  Scale,  Apnandix.— 685.) 
Exemption 8  from  the,  duties  on  bills, 
bank  of  England,  68,  Appendix.  685. 

certain  bills  drawn  by  certain  persons  in  public  service,  68.  686. 
drafts  for  payment  of  money  on  demand,  drawn  on  a  b  inker  with- 
in ten  miles  of  the  place  where  draft  is  drawn,  68.  687. 
On  Promissory  Notes.  [6.87,  8,  9.) 

same  as  inland  bills,  if  not  re-issu  »ble,68  —(See  Scale,  A  >pendix, 
amount  of,  when  to  be  re-issued  after  payment,  68. — (Sec  Scale, 

Appendix,  687.) 
amount  of,  on  notes  payable  by  ins  alments,  68.  Appendix.,  688. 
amount  of,  on  instruments  resembling  the  lorm  of  a  note  for  less 

thah  £20  — 69.     Appendix,  688,  9. 
Exemptions  from  duty  on  promissory  notes. 

bank  of  England,  69.     Appendix,  689.  [dix,  689. 

notes  payable  on  a  contingency  f>r  mote  than  2.20,  69.     Appen* 
penally  7,50,  in  one  case  LlOO,  67.  69. 
how  incurred,  69. 
2.  Decisions  en  the  Stamp  Acts%  70  to  76. 

6tamp  only  necessary  on  bills  drawn  in  Great  Britain,  70. 
drawn  in  blank  in  Ireland,  filled  up  in  England  not  necessary,  70. . 
same  when  a  like  bill  was  drawn  in  Jamaic-i,  70. 
1    drawn  in   Engird,  but  dated  at  a  place  abroad,  must  have  a 

stamp,  70. 
a  bill  for  7.50,  with  all  legal  interest,  what  stamp  necessary,  70. 
a  bill  payable  at  sight  is  not  a  bill  payable  on  demand;  so  as  to 

avoid  the  duty,  71. 
a  check  drawn  on  a  person  not  a  banker,  must  have  a  stamp,  71. 
bills  or  notes  cannot  have  a  stamp  affixed  after  they  are  drawi.,  72. 
but  if  it  is,  the  instrument  is  available,  72. 
having  a  wrong  stamp  cannot  be  received  in  evidence,  73. 
a  larger  stamp  valid,  provided  it  be  of  the  proper  denomination, 

74,     Appendix,  675. 
when  bill  paid  by  a  drawer,  he  may  indorse  it  over  to  another 

without  a  fresh  samp,  74. 
a  bill,  Sec.  drawn  in  any  part  of  the  king's  dominions,  where  a 

sta'np  is  imposed  on  bill,  as  in  Jamaica,  and  not  having  such 

stamp,  is  void,  75* 
otherwise  when  drawn  in  a  foreign  independent  state,  75. 
when  a  bid  has  a  wrong  stamp,  how  far  neglect  to  present  for  ac- 
ceptance or  payment  discharges  drawer  and  indorse  ,  75f  6. 237. 

—  S  jc  "  Notice  of '  Non-jfccefltan t"  "  Laches.*9) 
payment  of  money  into  court  upon  a  whole  deel  ration,  precludes 

defendant  from  objecting  to  the  stamp  on  a  bill  or  a  note,  76. 
a  bill  or  note  not  having  a  stamp,  is  riot  allowed  in  evidence  of 

set-off,  71. 
a  fresh  stamp  not  necessary,  if  words  of  transfer  being  omitted 

by  mistake  are  afterwards  inserted,  86. 
bills  when  due,  paid  by  acceptor,  cannot  be  re-issued  without  a 
1    new  stamp,  168. 
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S  r  AMTS— (continued.) 

2.  1 ) tcUion 8  on  the  Staiftfi  jfctti—fjcontijiucd.) 

exception  in  favour  ot  notes  of  hand. under  £100,  and  payable ci 
demand,  168.     Appendix,  687, 

a  chick,  when  necessary  to  have  the  stamp  of  a  receipt;  369. 

what  receipt  need  not  have  a  stamp,  387,  in  n.  5. 

in  what  cases  a  check  is  exempted  from  stamp  duties,  41 1. 

when  defendant  obje&s  to  insufficiency  of  stamp,  proof  by  a  pric- 
ed copy  of  stamp  act  not  sufficient,  524. — (See*14  Evidence.1') 

3.  On  Protests.  .  [£tf 
Stamps  on  protests  for  non-dtceptance  what,  28 1,  399.  Appendix. 

for  non-payment,  396.     Appendix,  689. 

STATUTE  OF  LIMITATIONS— (See  "Limitation*,  Statute  <f* 

STATUTES. 

5  Richaid  2,  st.  I,  2,  15. 
23  Henry  6,  ch.  9,  relates  to  ease  and  favour  to  sheriff,  102. 
32  Henty  8,  ch-  9,  disallowing  the  assignment  of  chose*  inaction,?. 
21 ,  ch.  13,  relating  to  clergymen,  traders,  and  farmers,  18 

5  Edward  6,  ch.  16,  relates  to  the  sale  of  offices,  102. 
13  Elizabeth,  ch.  75  to  bankrupts,  549. 

31  .        ,  ch.  6,  to  simony,  102. 

1  James  1,  ch.  15,  s.  14,  relates  to  bankrupts,  154.  220.361. 

3 ,  ch.  8,  relates  to  bail  in  error,  545. 

21 -,  ch.  19,  s.  2,  relates  to  bankrupts,  549. 

1 6  Charles  2,  ch.  7,  avoids  all  securities  for  money  lost  at  pity  »&■ 
29 ,  ch.  3,  s.  4,  stat.  against  frauds,  4. 

5  William  &  Mary,  ch.  22,  relates  to  Bunk  of  England,  SO. 

5 ch.  21,  esempt  bank  bills  from  stamps,  61 H- 

5 cb.  20,  relates  to  the  Bank  and  bank  now'-*. 

8  &  9 ch.  20,  to  the  Bank  and  bank  notes,  &• 

9  &  10 - ch.  17,  places  inland  bills  on  same  ItfinR  u 

foreign,  17.  88.  196.  202.     Appeofa^ 

1  Anne,  stat.  2.  ch.  22,  relates  to  alteration  of  bills,  &c. 

3  fc  4  Anne,  stat.  2.  ch.  9,  confirms  9  &  10  Will.  3,  ch.  17-17  ^ 

88.  126.  IW6.  281.     AppendM* 

6  Anne,  stat.  2.  ch.  12,  restrains  bills  drawn  by  a  corporation 20. 

7 stat.  2.  ch.  25,  makes  3  &  4  Anne,  c.  9,  perpetual,  6i6. 

8 stat.  2.  ch.9,  relates  to  apprentices,  103.  !/"" 

9 stat.  2.  ch   14,  to  gaming  and  games  of  chance,^ 

12 stat.  2.  ch.  16,  usury,  stat  of,  98.     Appendix,  690. 

2  George  1,  ch.  31,  relates \)  bankruptcy*  551,  70. 
12 . ch.  29,  to  arrest  on  affidavit,  446. 

1  Georgt  2,  ch.  24,  to  election  bribery,  102. 

2 ch.  25,  to  stealing  and  forging  biHs,&f-I95'y 

5 . ch.  26,  s,  187,  relates  to  notes  given  in  the  coaJ  into 

399.426. 
5  - ch.  30,  relates  to  bankrupts  and  their  certificates? 

363.551.562.571. 
6 —  ch,  31,  to  bastard  children,  97. 

7  ■■■       ch.    8,  to  stock  jobbing,  10 1.  .« 

9 ch.  1 8,  to  stealing  and  forging  bills,  &c  W>*  " 

13 ch.  19,  to  gaming  and  horse-racing,  101- 

1 5  ■  ■  ch.  44,  to  fnrgery  of  bank  note,  426. 

1 5 -— —  ch.  13,  confirms  6  Anne,  c.  22 — 20. 


18  ■■  ch.  34,  relates  to 


101. 


gaming  and  horse-raemgv lu  • 

1 9 ch.  32,  to  transfer  by  bankrupts  after  secre 

of  bankruptcy,  1 52.  0i 

1 9  - eh.  37,  .  to insufancs onships and l,veJ», 

2 4 — --  ch .  40i  to  sale  of  spirituous  JiquorSi  K>3 
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STAT  UTES— (continued.) 

32  George  2,  ch.  28,  s.  3,  the  Lord's  Act,  and  relates  to  notes  given 

under  it,  429. 
ch.  72,  relates  to  notes  made  in  Scotland,  418. 
ch.  48,  to  insurances,  102. 

ch.  5 1,  to  bills  under  20*. — 87. 

ch.  30,  to  bills  under  -g5. — 5%  83.  76. 

i«l}««p^«jri.s45J^5^,;;17. 

ch.  16,  makes  17  Geo.  3,  c.  SO,  perpetual,  55. 
ch.  25,  a  stamp  act,  67.  71,  5. 
ch.  54,  relates  to  proof  by  friendly  societies,  591. 
ch.    9,  to  transfer  of  bills,  Sec.  to  French  sub- 

jects, 104. 
ch.  90,  a  stamp  act,  67.  71,  3. 
ch.  32,  a  stamp  act,  673. 
ch.  28,  a  stamp  act.     Appendix,  673. 
cli.  136,  a  stamp  aot,  73. 
ch.  85,  relates  to  insolvent  debtors,  429. 

to  holding  to  bail,  426. 

to  notes  made  in  Scotland,  418. 

to  embezzlement  by  clerks,  &c.    Ap- 
pendix, 692. 

to  days  of  gract,  341. 

to  forgery  of  bank  note,  426. 


]  2  George  3 

14 

15  

17 

22 

23 

24 

27  — 

31 

33 

-  34 


37 
37 
37 
37 
37 
38 
39 
39 


39  8c40Ge«. 

41 - 

43 ■ 

43 

43 ; 

43 - 

44 

45  

46- 

46 

48 


48  - 

49  - 
49- 
51  - 
51  - 
52- 

55  - 

58*- 


ch.    1, 
ch.  107. 
<ih.  85, 

3,  ch.  42, 
ch.  39, 
ch.  84, 
ch.  127, 
ch. 126, 
*:h.  18, 
ch.  98, 
ch.  72, 
ch.  37, 
ch.  135, 


Jfc^ergy,  traders,  &c.  81. 
swamps,  72^  3,  4. 


to  stamps,  387. 
to  holding  to  bail,  426.      , 
to  stamps,  72,  3,  4. 
to  ransoming  British  ships,  102. 
to  compel  wimcbs  to  answer,  533. 
to  bankruptcy,  155,  6.  361.553.  6 14* 
ch.    88,  restraining  negotiation  of  small«bills,  54.— 

Appendix,  666. 
ch.  149,  relates  to  bills  under  Z,5,  and  post  drawn,  161. 

167.281.309.419. 
ch.  121,  to  bankruptcy,  254.  558. 

ch.  115,  .to  insolvent  debtors,  624. 

ch.    64,  to  assignment  of  India  bonds,  7.  142. 

ch,  124,  to  arrests  for  debt  for  JLI5,  446. 

ch.    63,  to  embezzlement  by  bankers,    147. 

361.363.     Appendix,  694. 
ch.  184,  regulating  stamp  act,  67,  7.  419.—' 

Appendix,  675  to  690.  v 
ch.    93,  to  usury  not  affecting  bills,  5 13.  Ap- 

pendix, 692. 

STAYING  PROCEEDINGS, 

when  one  action  has  been  brought  on  a  bill,  and  the  bill  afterwards 

transferred  to  a  third,  who  commences  another,  the  court  will 

order  the  proceedings  to  be  stayed,  439. 
.on  payment  of  debt  and  costs,  defendant  may  obtain  a  rule  to  stay . 

proceedings,  472. 
when  this  may  be  done  by  summons,  472.    . 
but  where  an  indorsement  was  made  to  pay  interest  for  a  certain 

time,  and  to  give  up  note,  the  court  of  C.  P.  refused  to  stay  on 

payment  of  it  and  costs,  472. 
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STAYING  PROCEEDINGS.— (continued.) 

if  holder  bring  several  actions  against  acceptor,  drawer,  and  indorse  r. 
the  court  will  stay  proceedings  against  drawer  or  indorser,on  pay- 
ment of  the  dpbt  and  costs  of  that  p<irticular  action,  473. 

but  action  against  acceptor  only  stayed  on  payment  of  debt  and  costs 
of  all  the  ac  ions,  473. 

'what  the  best  course  to  pursue  in  this  case,  473. 

in  an  acti§n  on  a  bill  court  will  stay  them  sometimes  till  crediic* 
has  proved  his  debt  under  a  bankrupt's  commission,  576. 

STEALING, 

a  bank  note  felony,  426. 

STOCKJOBBING, 

a  transaction  in  is  illegal,  101, 

a  bill  given  in  respect  of  such  transaction  is  void  in  the  bands  of  i 

person  who  got  it  after  it  was  due,  or  with  notice  of  it,  101. 
under  what  circumstances  proof  under  bankruptcy  was  restrained 

on  promissory  notes  given  for  such  transactions  in,  102. 

STOLEN  BILL— (See  «  Loss.99) 

STOPPING  PAYMENT.— (See  "  Bankruptcy.99) 

stopping  payment  upon  a  subsequent  transfer  of  a  bill  invalid,  156. 

payment,  invalid,  364. 
though  not  an  act  of  bankruptcy,  will  prevent  the  operation  of  the 
statutes  protecting  payments,  made  after  a  secret  act  of  bank- 


ruptcy, 364,  550. 
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STYLE, 

old  and  new  style,  where  they  prevail,  336,  7. 

when  a  bill  is  drawn  at  a  place  using  one,  and  payable  on  a  day  cer- 
tain at  a  place  using  another,  time  when  due  calculated  accord- 

.   ing  to  latter,  336,  7. 

but  if  time  be  computed  from  date  it  must  be  done  according  to 
style  of  place  where  drawn,  337. 

and  in  all  other  cases  according  to  style  of  the  latter  place,  337. 

when  is  payable  according  to  style  of  place  where  drawn,  huvlo 
compute  the  time,  337. 

and  in  that  computation  of  time  on  bills,  day  of  date  or  accepiaace 
is  excluded,  338.— (See  "Days  cf  Grace.") 

and  when  bill  is  not  elated,  time  computed  from  day  it  issued  exclu- 
sive, 333. 
• 
.SUMMONS.— (See  "Judge,99  «  Rule99  «  Staffing  Proceedings.99) 

to  siay  proceedings  may  be  taken  but  before  a  judge  in  vacation,  A7Z. 

the  same  to  refer  bill,  &c.  to  master,  Sec.  to  compute  principal,  in- 
terest, and  costs,  473. 

how  to  obtain  such  a  summons,  474. 

when  Judge,  on  summons,  will  order  a  copy  of  a  bill  to  be  given,  472. 

SUNDAY, 

a  bill  of  exchange  may  be  dated  on  a  Sunday,  97. 

in  what  countries  it  is,  and  in  what  it  is  not,  a  day  of  grace.  340. 

when  last  day  of  grace  is  Sunday  in  England,  presentment  must  be 
on.  the  preceding,  341.   .  ♦  i- 

this  ruto  extends  to  Christmas  Day  and  Good  Friday,  341. 

Sabbath*  or  great  festival  of  a  Jew,  excuses  delay  id  giving  no- 
tice, 277.  .  *- 


INfDEX.  8S7 

SUPRA  PROTEST.— (See   "  Acceptance  Suftra  Protest,"  "  Payment 
Sufira  Protest.") 

SURETY.— (See  <l  Guarantee,"  «  Bankruptcy.") 
when  entitled  to  notice  of  dishonor;  264. 
when  discharged  by  indulgence  to  principal.  373  4: 
when  he  may  prove  under  a  commission,  565  to  584. 

TENDER, 

made  by  drawer  or  indorser  of  a  dishonored  bill,  on  day  of  notice, 

before  a  writ  issued*  is  sufficient,  299*. 
made  by  acceptor,  after  presentment,  is  not  good*  299.  364. 
of  bank  notes,  not  sufficient,  if  objected  to  at  the  time,  426. 
must  be  specially  pleaded,  480. 
after  a  tender  of  the  money,  aud  wrongful  refusal  to  deliver  up  billy 

interest  ceases  to  run,  540. 

TIME. — (See  "  Computation," S'  Reasonable  Time,"  «  Presentment  for 
Acceptance"  **  Presentment  for  Payment") 
how  computed,  in  case  of  bills,  120,  335  to  356. 
of  payment  ought  to  be  stated  on  the  bill,  78,  79.  80. 
of  transfer  or  indorsement,  when  to  be  made,  160  to  1 69. 
of  presentment  for  acceptance,  207  to  212. 
allowed  for  acceptance,  217.  -      * 

of  presentment  for  payment,  335  to  356. 
for  making  protest,  278,  281,  288,  399. 
when  to  give  notice  of  non-acceptance,  217,  288  to  292. 
when  to.  give  notice  of  non-payment,  399  to  407. 
giving  time  for  acceptance  or  payment,  consequences  of,  371,  8cc« 
conditional  agreement  to  give  time  does  not  discharge  drawer  or 
indorser,  378,  9 — 3  Price,  474. 

TRADE, 

4  any  contract  made  in  general  restraint  of,  bad,  96. 
otherwise  if  such  contract  is  qualified,  96.  . 
in  opposition  to  the  laws  of  a  chartered  company  illegal,  102. 

TRANSFER— (See  " Indorsement,"  "Assignment.") 
by  indorsement.— (See  u Indorsement") 
by  delivery.— (See  **  Indorsement"  *  Assignment."), 

m 

TROVER,   ' 

cannot  be  maintained  for  bills  against  indorsee  of  the  person  to  whom 

they  had  been  pledged,  146. 
will  lie  for  bills  improperly  indorsed  over,  168. 
a  person  discounting  a  bill  which  he  knows  has  been  lost  by  the  real 

owner,  is  liable  to  an  action  of,  1 69. 
will  lie  against  a  banker  for  discounting  a  bill  after  notice  of  its  ha- 
ving been  lost,  192.  * 
will  lie  for  wrongfully  withholding  bills,  8cc  197. 
in  trover,  for  bank  notes?  what  evidence  has  been  deemed  sufficient 

to  establish  right  of  property,  392, 426. 
an  action  of,  will  not  lie  against  a  bona  fide  holder  by  true  owner,  of 

bank  notes  los*,  425. 
in  order  to  bold  to  bail  in  trover  for  a  bill,  affidavit  should^  state  that 

such  bill  is  unpaid,  and  value  of  it,  448. 
on  trial  of  an  action  in  trover  for  a  note,  no  notice  to  produce  same 

necessary,  485.— -(See  *c  Evidence  *'  **  Notice") 
for  bilk,  interest  ceases  after  demand  and  remaal  to  surrender,  54v 
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TRUSTEE, 

of  bills,  payable  to  one  for  the  use  of  another,  by  whom  to  be  in- 
dorsed, 160. 
to  whom  payment  should  be  made,  358. 

# 

USANCE, 

definition  of  the  term,  341. 

foreign  bills  in  general  payable  at  usances,  341. 

varies  a<  cording  to  custom  of  different  countries,  from  1A  days* 
three  months  after  date  of  bill,  341. 

a  double,  treble,  or  half  an  usance,  what  they  are,  341. 

when  a  month  is  divided  it  is  always  15  days,  341. 

the  different  usances  beiween  different  places,  341,  2, 

cah  uhted  exclusively  of  the  day  of  date,  342. 

bills  payable  at,  when  due,  342* 

if  a  bill  is  payable  at,  the  length  of  them  must  be  averred  in  the  de- 
claration, 456.  * 

they  must  also  be  proved,  484. 

USURY.— (See  "  Consideration.99) 

Construction  on  Statute  12  Ann*  c.  1*6. 

the  statu. e  12  Ann.  stat.  2.  c.  J6,  invalidates  every  usurious  con- 
tract.—See  Statute,  Appendix,  690. 

the  statute  58  Geo.  3,  c.  93,  renders  bills  valid,  in  hands  of  botii 
fide  holder,  becoming  so  after  passing  act.  See  Statute,  Ap- 
pendix, 692. 

in,  any  contraat  for  payment  of  money  to  be  lent,  makes  it  void 
under  12  Ann.  stai.  2.  c.  16—98.  [690 

statement  of  the  provisions  of  that  statute.  98,  9.   See  Appendix, 

a  party  guilty  of,  forfeits  treble  the  sum  lent  or  forborne,  98 

a  private  stipulation  avoids  all  contracts  though  they  may  be  le- 
gal on  the  face  of  them,  99. 

affects  bills  of  exchange  even  in  hands  of  a  bora  fide  holder,  99. 

usury  in  first  indorsement  the  like  eflVc:  under  stat.  Ann.  104.  n.  8. 

not  so  now  since  58  Geo.  3>  c.  93 — 513.     Appendix,  692. 

It  is  not  usury  for  an  acceptor  to  discount  his  own  acceptance  at 
a  premium,  108.  1 14. 

usury  under  colour  of  a  sale  of  a  bill— 4  Price,  50. 

When  a  bill  is  void  for,  and  second  security  for  what  is  fairly  doe  gi- 
ven to  the  holder  bona  fide,  such  security  is  vulid,  10Q. 

usury  at  any  time  between  the  payee  and  indorsee  of  a  bill,  origi- 
nally founded  on  a  good  consideration,  how  far  such  bill  is  voidj 
104. 

in  that  case  it  has  been  determined  as  not  vacating  the  contract, 
106.  7. 

where  deeds  or  property  have  been  deposited  as  a  security  to  ful- 
fil a  contract,  founded  on  usury,  they  may  be  retained  till  prin- 
cipal and  legal  interest  be  paid,  107. 

taking  discount  in  advance  of  a  loan  of  money  is,  107.— (See 
*•  Discount,99  « Interest.99) 

if  a  banker  makes  an  unreasonable  charge  for  commission,  h  is 
usury,  107.— (See  u  Commission") 

it  is  usury  to  take  7s.  6d.  per  cent,  commission,  1 10. 

a  stipulation  by  a  banker  for  reasonable  charges,  exclusive  of 
costs,  fee*  for  his  trouble  in  the  conduct  of  business,  besides 
discount,  is  not  usury,  111. 

it  is  usury  to  discount  a  bill,  and  without  rebate  of  interest  to 
give  a  bill,  unless  such  bill  be  payable  on  demand,  1 12. 

what  circumstances  have  been  decided  as  not  coming  within  this 
rule,  113. 
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USURY— (continued.) 

compelling  a  party  to  take  goods  on  the  discount  of  a  bill,  usury 

is  presumed,  113. 
what  evidence  necessary  to  rebut  this  presumption,  113. 
a  proposal  coming  from  the  holder  to  take  goods,  or  readiness  to 

accede  to  it,  alters  the  rule,  1 13. 
a  banker  is  guilty  of,  If  he  advance  money  to  take  up  a  customer's 

bill,  and  charge  usual  commission,  1 14. 
an  acceptor  of  a  bill  is  not  guilty  of,  for  taking  more  than  five 

per  cent,  on  discount  of  it,  1 1 4. 
a  broker  is  not  guilty  for  taking  10  per  cent,  for  getting  a  bill  dis- 
counted, 1 15. 
in  an  action  for,  on  a  check,  forbearance  should  be  stated  from 

time  it  was  given,  414. 
in  a  court  for,  variance  in  name  when  fatal,  452.— (See  "  Mi*no» 

mer.") 
how  it  should  be  proved  as  a  defence,  in  an  action  on  a  bill,  525, 

6,  7.— (See  •«  Evidence.99) 
letters  from  a  person,  whilst  he  holds  a  bill,  are  evidence  against 
a  subsequent  holder,  525,  6. 

VALUE  RECEIVED,  [88. 

words  in  a  bill,  when  they  import  value  received  by  drawer  of  payee, 
what  and  how  may  be  stated  in  a  bill  or  note,  64. 
for  various  instances,  64. 

in  France  must  be  expressed  in  a  bill,  otherwise  in  England,  87. 
these  words  need  not  be  stated  in  a  bill,  87* 

when  an  inland  bill  or  note  should  contain  these  words,  88.  [88. 

a  bill  or  note  having  these  words,  who  may  sustain  an  action  of  debt, 
to  aid  a  variance  these  words  may  be  inserted  at  trial,  80. 
the  usual  interpretation  of  these  words,  88. 
need  not  be  stated  in  the  declaration,  88,  in  n.  4. 
particular  statement  of  the  value  will  not  render  bill  contingent,  64. 
unless  in  an  inland  bill,  cannot  be  protested  for  non-acceptance,  282. 

or  for  non-payment,  397. 
statement  in  declaration  of  whom  value  received,  84,  456, 7.     ■ 
declaration  for  value  "  received**  in  leather,  instead  of  value  "  deliver" 

ed."  8cc.  is  no  variance,  456. 
bill  or  note  must  express  to  be  value  received,  in  order  to  sustain  the 
action  of  debt,  546. 

VARIANCE.— (See  «  Declaration.**) 

in  stating  a  material  part  of  a  bill  or  note  in  a  declaration,  fatal,  452. 

though  it  be  stated  under  a  videlicet.— (See  "  Videlicet.) 

what  is,  and  what  is  not,  a  variance  in  respect  to  names,  453,  3*— (See 

«  Mitnomer.") 
m  respect  to  real  name  of  indorser,  from  that  which  appears  in  the 

declaration  and  bill,  immaterial,  453.  3 

on  variance  to  omit  the  name  of  an  infant  acceptor,  453. 
no   variance   for   a   declaration   to  state  that   bill  was  accepted  by 

three  persons,  though  proved  to  have  been  so  by  a  fourth,  but  who 

was  dead,  454. 
no  variance  to  describe  a  joint  and  several  note  as  made  by  one  per- 
son only,  454. 
when  a  mis-recital  of  the  date  of  a  bill  or  note  would  be  a  variance, 

and  when  not,  454. 
no  variance  to  state  in  a  declaration  that  note  was  made  in  London, 

when,  in  fact,  it  bears  date  at  Paris,  456. 

[18] 
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V  ARI ANCE— {continued.) 

and  it  is  the  same  in  regard  to  inland  bills,  456* 

no  variance  to  state  in  the  declaration  u  value  received  in  leather/'  if 

bill  run,  "  value  delivered  in  leather,"  456. 
if  a  note  promise  never  to  pay,  no  variance  to  leave  out  the  word 

k*  never,"  457. 
do  variance  to  state  acceptance  different  from  day  on  which  it  was  b 

fact  made,  459. 
it  is  a  fatal  variance  to  omit  a  statement  in  a  declaration  on  a  bill  of  * 

conditional  engagement,  though  it  be  performed,  460. 
no  variance  to  state  in  pleading  that  bill  was  payable  to  plaintiff  if  s 

was  payable  to  his  order,  456,  460. 
if  bill  payable  to  a  married  woman,  and  indorsed  by  her  husband,  no 

variance  to  state  it  in  pleading  as  payable  to  him,  460. 
it  is  no  variance  to  state  in  declaration  that  indorsement  was  made  be- 

fore  due,  and  evidence  show  it  to  have  been  after  due,  and  rice 

vers**!,  462. 
it  is  said  the  same  rule  prevails  in  regard  to  an  acceptance,  but  it  seems 

to  be  doubtful,  459. 
between  evidence  adduced,  and  description  of  bill  or  note,  fatal,  483. 
a  small  variance  between   declaration  and  evidence  in  respect  to  in- 
dorsees name,  immaterial}  502. 

VENDOR 

of  an  estate  does  not  waive  his  Hen  on  it  by  taking  a  bill  or  note,  and 

receiving  its  amount  by  discount,  125. 
of  goods  sold  on  a  credit,  if  he  draw  a  bill  on  vendee  for  amount  of 

them,  payable  before  credit  has  expired,  he  is  not  entitled  to  notice 

of  dishonor,  270. 
of  goods  entitled  to  interest  from  time  bill  due  would  have  been  due, 

if  at  time  of  the  sale  vendee  agreed  to  pay  by  a  bill,  538.— (See 

"  Interest") 
interest  is  |nen  recoverable  on  the  count  for  goods  sold,  538. 

VENUE, 

in  an  action  on  bill  or  note,  may  be  laid  in  any  county,  450. 

court  will  not  charge  it  on  affidavit  of  defendant  that  it  was  made  in 

another,  450. 
in  action  on  a  note  bona  fide  brought,  plaintiff  may  retain  the  venue 

though  it  be  for  other  causes,  450. 
but  it  will  not  suffice  to  retain  the  venue  to  introduce  a  count  on  a 

non-existing  note,  450. 
but  the  court  will  sometimes  on  very  special  circumstances  change 

the  venue,  450,  1. 
what  is  a  special  circumstapce  to  induce  court  to  change  venue,  451. 
usual  to  state  place  where  bill  drawn,  and  venue  under  a  videlicit,  455. 
in  actions  on  foreign  bills  it  must  be  so,  451. 

VERBAL 

acceptance.— (See  a  Acceptance**) 

release,  the  operation  of  it,  247.— (See  "  Release") 

VERDICT, 

if  a  prior  party  to  a  bill  sue  a  subsequent  one,  and  get  a  verdict, 

judgment  will  be  arrested,  442. 
omission  of  averment  of  notice  of  dishonor,  fatal  even  after  verdict,  465. 
verdict  to  be  obtained  if  it  does  not  necessarily  affect  the  interest  of  a 

witness,  be  is  competent,  527,  8.— (See  »«  Witw") 
otherwise  if  it  does,  529,  530.— (See  «  Witness") 
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"V  E  R  D  T  CT— (continue  d.) 

if  plaintiff  take  a  verdict  for  more  than  due,  court  will  make  him  cor- 
rect same,  and  pay  costs,  or  grant  a  new  trial,  537. 

VIDELICET, 

a  variance  in  stating  a  bill  or  note  in  a  declaration  is  fatal,  though  it 

be  stated  under  a  videlicit,  452. 
when  the  date  of  a  bill  in  a  declaration  is  laid  under  a  videlicit,  yet  a 

mis-recital  would  be  fatal,  454. 
usual  to  state  place  where  bill  drawn  or  venue  under  a  yidelic'r,  455. 
question  whether  in  actions  on  foreign  bills  it  can  be  done  so,  455. 
it  a  bill  is  payable  at  usances,  the  length  of  them  must  be  averred, 

with  a  videlicit,  456. 

WAGER, 

if  repugnant  to  principles  of  general  policy,  illegal,  96. 
on  the  event  of  a  war,  illegal,  96. 
of  an  election,  illegal,  96. 

produce  of  a  particular  branch  of  the  revenue,  illegal,  94. 

event  of  a  game  of  cricket,  an  horse-race  and  foot-race  against 


time,  illegal,  96. 

sex  of  a  third  person  without  his  concurrence,  97. 


how  far  legal  at  common  law,  98, 

WAIVER (See  «  Laches,"  «  Neglect,"  «  Release." 

In  general. 

of  the  liability  or  obligation 

of  a  drawer,  1 38. 
of  an  indorser,  189. 
of  an  acceptance,  245  to  252. 
of  a  conditional  or  qualified  acceptance,  238. 
of  the  right  to  insist  on  holder's  laches 

in  omitting  to  give  due  notice  of  non-acceptance,  301  to  309. 
in  omitting  a  due  presentment  for  payment  or  notice  of  non- 
payment, 319,  408. 
to  insist  on  dischrrge  by  indulgence  to  acceptor,  376. 
to  whose  use  the  waiver  will  enure,  306,  n.  1. 
Particular  fioinU, 

taking  a  promissory  note  in  payment  for  an  estate,  is  not  a  waiver 

of  vendor's  lien,  125. 
of  an  acceptance,  what  has  been  deemed  such*  238. 
bill  payable  to  a  fictitious  payee,  is  a  waiver  of  indorsement,  119. 
-what  is  of  an  acceptance,  is  a  question  for  the  jury,  246. 
any  act  expressive  of  an  intention  to  relinquish  a  right  of  action  is 

a  waiver,  247. 
but  this  appears  questionable,  347. — (Vide  Dingwall  v.  Dunster, 

Doug.  234.  247. 
what  amounts  to  a,  of  acceptance,  depends  on  the  circumstances 
•    of  the  case,  249. 

instances  and  examples  of  what  have  been  deemed  as  a,  249. 
holder  of  a  bill  taking  part  of  the  money  due  on  it,  and  enlarging 

time  for  payment  of  residue,,  is  not  a  waiver,' 249. 
agreement  to  consider  acceptance  at  an  end  is,  249. 

not  to  sue  acceptor  if  he  will  do  a  certain  act  is,  249. 
delivery  of  a  bill  of  lading  to  holder  by  acceptor,  is  a  waiver  in 

some  cases,  249. 
giving  general  notice  of  non-acceptance,  and  receiving  a  condi- 
tional one  is  a,  238.  250. 
holder  giving  time  to  drawer  is  not  a  waiver  of  acceptance,  250. 
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WAIVER— (continued.) 

Particular  floints— (continued.) 
taking  a  cognovit  is  not,  250. 

acceptor  indorsing  over  another  bill  to  holder  in  discharge  of  ac- 
ceptance,   when    it  will   operate   as   a    waiver,    251. — (See 
«  Laches:* 
how  far  an  alteration  of  an  acceptance  will  operate  as  a  wainr, 

251.  252. 
what  has  been  decided  as  being  a  waiver  of  a  laches,  SOS. 
of  the  want  of  a  protest,  304,  5. 
what  promise  will  amount  to  a  waiver  of  laches,  307.— (Set 

«  Promise.*') 
proposed  by  an  indorser  to  pay  bill  by  instalments,  which  is  re- 
fused, does  not  amount  to  a  waiver  of  laches,  308. 
z       a  party,  after  being  arrested,  offering  to  give  a  bill  by  way  of  com- 
promise, does  not  amount  to  a  waiver  of  laches,  808. 
a  drawer  can  waive  his  right  ot  defence  of  laches  impliedly,  ad 

an  indorser  only  expressly,  308.  52S. 
part  payment  of  a  bill  is  a  waiver  of  neglect  to  make  presentment 
for  payment,  319. 
.    in  an  action  by  indorsee  against  acceptor,  application  for  time  is  a 
waiver  of  proof  of  all  indorsements  except  the  first,  462. 

WANT  OF  EFFECTS.— (See  "  Effects.") 

WARRANTY, 

evidence  of  the  breach  of  a,  affords  a  complete  defence,  526, 7. 

WIFE— (See  "  Agent?  «« Feme  Covert.*') 

WILL, 

bank  notes  pass  by  a  bequeathing  testator's  money  or  cash,  435. 
or  by  a  bequeathing  all  his  property  in  such  an  house,  425. 

WITNESS.— (See  "Subscribing  Witness?  "Evidence.") 
General  fioints. 

not  necessary  to  a  bill  or  note,  except  under  5/.— -1 18. 

if  added,  the  bill,  &c.  must  be  proved  by  him,  1 18. 

called  to  prove  partnership,  may  have  names  of  firm  suggested  to 
him  by  the  counsel,  505. 
0/  the  competency  of  witnesses  y  527  to  534. 

general  rule  hai  a  witness  fs  admissible,  although  a  party  toihtbiH 
or  note,  527. 

if  the  ex  parte  verdict  will  not  necessarily  affect  the  witness's  in- 
terest, he  is  a  competent  witness,  527,  8. 

but  otherwise  if  verdict  will  affect,  529,  30. 

if  testimony  of  a  witness,  party  to  the  bill,  8cc.  on  which  he  u  call- 
ed to  give  evidence,  would  merely  tend  to  deter  holder  fof 
suing  him,  it  is  only  matter  for  observation  to  jtrry  •» t0  h,s 
credibility,  528.  ,     . 

a  person,  though  party  to  an  instrument,  may  be  called  to  invali- 
date it  against  another,  528. 

in  an  action,  indorsee  against  acceptor,  the  drawer  or  indorser  w 
a  competent  witness  to  prove  that  bill  was  not  drawn  where  it 
was  dated,  528.  . 

and  the  maker  of  a  note  admissible  against  indorsee  to  piwe  *' 
teration  of  date,  528. 

a  person  supposed  to  be  the  drawer  cannot  be  called  to  pn*c 
that  he  did  draw  without  a  release,  528. 
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WITN  ESS— (continued.) 

Of  the  competency  of  mines*-— (continued.) 

witness  whose  interest  would  incline  him  as  much  to  one  party  as 

to  the  other,  so  as  on  the  whole  to  make  him  indiffetent,  is 

admissible,  521. 
where  one  partner  draws  bill  in  partnership  name,  and  gave  it  in 

payment  of  a  separate  creditor,  any  other  of  the  partners  might 

be  called  to  prove  that  he  had  no  authority  to  draw,  529. 
and  the  bankruptcy  of  the  Grm  would  not  affect  the  competency 

of  witness,  529. 
if  a  party  would  in  case  of  the  failure  of  the  plaintiff  have  a 

greater  difficulty  to  enforce  a  remedy  than  if  he  succeeded, 

this  is  no  objection  to  his  competency,  529. 
but  considered  only  as  having  a  strong  influence  on  his  credibi- 
lity, 529. 
if  witness  liable  to  costs,  he  is  not  competent  without  a  release, 

530. 
drawer  of  an  accommodation  bill  not  admissible  to  give  evidence 

of  usurious  consideration  in  an  action  against  acceptor,  530. 
but  this  does  not  extend  to  drawer  of  a  bill  for  value,  531. 
but  if  acceptor  release  such  drawer  he  will  be  competent,  531. 
a  person  w  ho  guaranteed  the  payment  of  a  bill,  if  released  from 

liability  by  bankruptcy  and  certificate,  he  is  competent,  531. 
drawer  of  a  bill  competent  witness  either  for  plaintiff  or  defen- 
dant, 531. 
and  though  witness  be  a  person  under  charge  of  having  forged  the 

bill,  this  will  not  affect  bis  competency,  532. 
prior  indorser  is  competent  to  prove  a  promise  to  pay  after  due  in 

an  action  by  indorsee  apainst  drawer,  532. 
prior  indorser  a  competent  witness  for  maker  of  a  note  to  prove 

payment  by  him,  53^. 
in  an  action  against  drawer  of  a  bill  to  excuse  neglect  to  give 

notice  of  dishonor,  acceptor  may  prove  he  had- no  value  for  his 

acceptance,  532. 
but  drawer  cannot  yi  an  action  by  indorsee  against  acceptor,  prove 

that  he  delivered  bill  to  plaintiff  without  consideration,  and  as 

his  agent  only,  533. 
what  questions  witness  cannot  refuse  to  answer,  533,  4. 
see  statute  46  Geo.  3.  c.  37. — 533,  n.  2. 
not  compellable  to  answer  any  thing  that  he  may  think  will  tend  to 

convict  him  criminally,  53*,  4. 

WITNESS  SUBSCRIBING.— (See  «  Evidence?9  «  Witney") 

when  he  must  be  subpoenaed,  485,  6. 

when  he  must  be  produced  to  prove  the  hand-writing  of  the  maker  of 
a  note,  485* 

when  other  evidence  admissible  to  prove  the  subscription,  485. 

a  person  seeing  another  sign  an  instrument,  but  does  not  then  attest  it, 
cannot  put  his  name  to  it  afterwards,  and  prove  same,  486. 

if  dead,  proof  of  his  hand-writing,  and  the  defendant's  presence  when 
note  prepared,  is  sufficient  without  proof  of  defendant's  hand- 
writing, 486  —(See  «  Hand- writing.") 

the  same  where  he  had  since  become  insane,  486. 

the  most  prudent  course  in  these  cases,  486. 

if  cannot  prove  the  making  of  the  note,  it  may  be  proved  by  other 
means,  487,  note  1 .— Lemun  v.  Dean,  2  Campb.  646. 

indorsement  attested  by  a,  must  be  proved  by  him,  491.  500. 

to  a  protest,  if  any,  must  be  subpoenaed,  517. 
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WRIT, 

a  party  may  be  arrested  twice  on  same  writ  if  on  first  arrest  be  give  a 

draft  in  payment,  which  is  afterwards  dishonored,  2y  8,  9. 
issued  after  tender  made  by  drawer  and  indorser  or  acceptor,  bow  far 

invalidates  such  tender,  299. 

WRIT  OF  INQUIRY.— (See  "  Inquiry,  Writ  of.") 
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